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Mortmain  Aot — ^PreriooB  epedal  Act  anthorisiiig 
deriae  of  real  estate... Betrospectiye  operation  ol 
Mortmain  Aot pag4  556 

Endowed  school — Dismissal  of  schoolmaster — 
Action  of  ejectment  by  goTemors — ^Praotioe 583 

CHUBCH,  LAW  OP 
(See  E€cU$i<uiica,l  Law,) 

CHUBCHWABDENS. 
(See  EceUiiatiical  Low.) 

C;LEBaT,  LAW  OF. 

(See  Eeelegiatticdl  Law,) 

COAL  MINES  BEGX7LATI0N  ACT  OF  1872. 

Abandoned  mine — Owner — Conclusion  of  agreement 
— Construction — Liability 143 

CONSFIBACT. 

To  obtain  quotations  on  the  Stook  Exehange— 
Lidiotment  413 

Indictment— Intent  to  deceiye  persons  bnying  shares 
inaoompany  501 

(See  Crim4nal  Loav.) 

CONTAGIOUS  DISEASES  (ANIMALS). 

Infected  cattle — Straying  of  —  Scienter  —  Know- 
ledge of  servants — ^Negligence  of  master  14 

CORPORATION. 
(See  MwMoipal  CorporaHan,) 

CORONER. 

Bojeotion  of  eridenoe  by — Open  yerdict — ^Further 
evidence  sfter  yerdict— Ifelius  inqmrtndwn 280 

(X)STS. 
Of  reference  ordered  on  an  appeal  to  quarter  sessions  550 

COUNTT  RATE, 
liability  of  a  mnnidpal  borongh  to 121 


(CRIMINAL  INFORMATION, 
in 


399 


(CRIMINAL  LAW. 


Assault  —  Subsequent  indecency  —  Aggrayated 
assault 6 

Malicious  injury — ^Reckless  act  causing  death  of  a 
mare 116 

Fslse  pretences — ^Eyidenoe  of  feaudulent  intent    ...  116 

Bigamy— Eyidence— Validity  of  first  marriage — 
Ceronony  performed  in  a  public  house    118 

Assault — On  peace  officer  in  execution  of  duty — 
Illegal  arrest — ^Trespass  in  pursuit  of  game  166 

Highway— Indictment  for  non-repaar — Costs 171 

Eyidenoe— Confession — ^Inducement — Seoond  con- 
fession to  third  party    176 

Practice— Prisoner  mute  by  visitation  of  Qod — 
Incapacity  to  understand  the  proceedings — ^Dis- 
charge of  jury — Detainer  199 

Ballot  Act — ^Prosecution  under  sect.  3 — Opening 
sealed  packet  of  ballot  papers  201 

Larceny  by  bailee — ^Bill  of  exchange — ^Fraudulent 
oonyersion   388 

Lasoeny  by  broker^-Pkooeeds  of  nuoine  polioies — 
Chattel— Securities  for  mon^— Valuable  security  390 

Embesilemsnt — ^Proceeds  of  a  cheque — ^Beoeipt  for 
or  on  account  of  the  master^— Indictment  395 

Eyidanoe— To  refresh  memory — ^Document  not 
written  by  witness— Of  the  existence  of  a  joint- 
stock  company    397 


Appeal  in — Proceedings  on  the  Crown  side  of  the 

Queen's  Bench— Order  for  costs  on  a  criminal 

information p(tgs  399 

Bight  of  appeal  405 

CSonspiraoy — ^To  obtain  quotations  on  the  Stock 

Ex<diange — ^Indictment 413 

Innkeeper — ^Indictment  of  for  refusing  to  serye  a 

customer   accompanied  by  a  large  dog — Legal 

cause  for  refusing  440 

Larceny — Diseased  catUe  buried  in  the  soil  are  sub- 

jecteof 452 

Practice — Prerious  conyiction — False  pretences — 

Sentence  453 

Bape — Consent   obtained  by   fraud — Pretence    of 

medical  treatment 454 

False   pretences— Sale   of   a   spurious  artide  as 

genuine— iSKtupZes  oommeiuia^  456 

Larceny    and    receiying — ^Husband    and    wife — 

Adultery  458 

Practice — ^Amendment  of  indictment  after  yerdict  488 
Conspiraoy — Indictment — ^Intent  to  deceiye  persons 

buying  shares  in  a  company — ^Bnles  of  Stock 

Exchange 501 

False  pretences — Obtaining  by  fraud  payment  of 

wagssdue    528 

Accessory  after  tiie  fact — ^Indictment  with  prindpa] 

— ^Murder — Manslaughter 529 

Conyiction — ^Appeal  to  quarter  sessions — ^Power  to 

quash   534 

False  pretences — ^Existing  fiict — Spiritualism    535 

Perjury — ^Indictment — ^Ayerment  of  materiality 544 

Music  licence — Indictment — Skating  rink 547 

Larceny — ^Proof  of  ownership  of  property — Official 

liquidator 582 

False    pretences — ^Eyidence— Construction     of    a 

letter    585 


CRUELTT  TO  ANIMALS. 
Cutting  the  combs  of  cocks  


570 


CUSTOM. 

Recreation  in  oKetio  solo— Right  of  parishioners  to, 
at  any  time — ^Reasonableness  and  certainty  of 
custom — ^Meaning  of  term   52 


DOGS. 

Dog  Act — If  under  control — Eridenoe  of  owner- 
diip 


206 


DRAINAGE. 

Ismd  Drainage  Aot — ^Powers  delegated  to  committee 
of  board  542 

ECCLESIASTICAL  LAW. 

Inscription  on  tombstone — The  word  "  reyerend  " 
applied  to  a  nonconformist  minister    82 

Refusal  to  administer  the  communion — Rubric  to 
Communion  Seryioe— Canon  27 — Clergy  Died- 
plineAot     84 

Dilapidations — ^Exchange  of  benefices — Simoniacal 
Contract 106 

Glebe  lands  taken  by  railway— Inyestment  of  pur- 
ohase-mon^ — Permanent  improyements — ^Farm 
buildings Ill 

Dilapidations — ^Ayoidance  of  liring — ^Liability  of 
last  incumbent — Time  for  sury^or  to  inspect  and 
report  103 

Sequestration— i3equestrator's  liability  for  dilapi. 
dadons 169 

Public  Wordiip  Regulation  Act— Inhibition— Dis- 
cretion   184 

Adyowson— Right  of  election  yested  in  the  parish- 
and  ratepayers — ^Mode  of  election— Right  to 
modify  manner  of  yoting^— Ballot— Blegsl  election 
not  set  aride-^Costs 210 


vm 


MAGISTRATES'  OASES. 


SUBJECTS  07  CASES. 


Omamonts  of  the  Chnzoli — Moyable  cross — ^Be- 
tabe page  248 

Dilapidations — Exchange  of  liTings — Mutual  re- 
leases— Simoniaoal  contract 256 

Endosnre  Acts — Bight  to  dig  gravel  from  an  exist- 
ing   pit — ^Lateral    extension    of   pit — Mode   of 

working  gravel  pit — ^Destruction  of  surface  262 

«Loan  for  repairing  church — Assignment  of  rates — 
Bate  after  lapse  of  twenly  year». .'. 845 

Illegal  communion — ^Number  of  communicants — 
Ceremonial  observance — Crucifix — ^Unauthorised 
decorations — ^Appeal  no  stay — Practice — ^Public 
Worship  Act 850 

New  ecclesiastical  parish — ^BEeotion  of  church- 
wardens— Private  Act  of  Parliament — Construc- 
tion    864 

Practice — Mode  of  enforcing  orders  of  Court  of 
Arches — Public  Worship  Act — ^Nature  and  juris- 
diction of  court 488 

Exchange  of  livings — Deed  of  resignation — ^Ejection 
— Escrow *. 524 

Dilapidations  Act,  s.  29 — SurvQ3ror'8  report — ^Pro- 
as to  time — Directoiy  or  imperative  542 

EDUCATION  ACTS. 

Neglect  of  child  to  attend  school — Prosecution  of 
parent  under  bye-law — ^Habitual  neglect 587 

EDUCATION,  PUBLIC. 

School  Board  bye-law — ^Attendance  at  school — 
Workshops 842 

ELECTION. 

To  a  casual  vacancy  on  a  local  board 170 

Of  member  of  a  board  of  health — Scrutiny — Error 
in  counting 178 

ELECTION  LAW. 

County— Elector — ^Infant 10 

County — Freehold — Bentcharge  11 

Counly  franchise — ^Freehold — ^Determinable  at  the 

will  of  the  grantor 49 

Election  petition  —  Amendment — Striking  out — 

Practice — Claim  to  seat    281 

Begistration — Practice — Power    of    revising    bar. 

rister    to    remove    a   person    for    interrupting 

business  314 

Disqualification  by  receipt  of  alms 874 

Counl^  franchise — Bentcharge    462 

EMBEZZLEMENT. 

Proceeds  of  a  cheque — ^Beceipt  for,  on  aocoust  of 
the  master — ^Indictment    895 

EMPLOYEBS  AND  WOBKMEN  ACT. 

Dispute  under — Breach  of  contract  —  Summary 
jurisdiction 92 

Weekly  hiring — Forfeiture  on  ground  of  absence — 
Wages— Act  of  1875,  s.  4     138 

(See  Matter  a/nd  Servant.) 

EVjlDENCE. 

Of  malicious  injuiy    116 

Of  false  pretences  116 

Of  bigamy   118 

Of  obstruction  of  highway    117 

Confession — Inducement   176 

To  refresh  memoiy    897 

Of  existence  of  a  joint-stock  company    397 

FALSE   IMPBISONMENT. 

Action  for — Notice  of  action — Immediate  arrest  ...  460 

(See  Criminal  Law.) 


FALSE  PBETENCES. 

Evidence  of  fraudulent  intent — ^Letters  left  at  the 

postoffioe    P<»flr«  118 

Sale  of    spurious   urtidee   as    genuine — Simplex 

eommendatio — ^Direction  to  jury 456 

Obtaining  by  fraud  payment  of  wages  due 528 

Existing  fact — Spiritualism  585 

Evidence  of  construction  of  a  letter    585 

(See  CrvmMuU  Law). 

FISHEBY. 

Common  ot— Profit  d  jpivndr*— Claim  by  dwellers 

in  parish  or  manor-— Unreasonable  custom 289 

Navigable  non-tidal  river-Publio  right  of  fishing  381 

GAME. 

Poaching  Act — Qround  used  for  keeping  rabbits  ...  186 

Trespass  in  pursuit  of — ^Illegal  arrest     166 

Verbal  permission  of  kndlord  to  take— Trespass  in 
pumitof — ^Licence  to  kill  569 


389 


55 


GAME  LAWS. 

Trespass  in  pursuit  of — BonA  fide  daim  of  right — 
Identity  of  land 

GAMING. 

CoQtraot  byway  of  gaming  and  wagerinr-Cteque 
given  for  share  of  winnings — ^Illegaliiy — Betting 

agent    • 

Public  bflliaxd  zoom  belonging  to  a  licensed  victu- 
aller—Lodgers  playing  after  dosing  hours 207 

Conviotion  without  sommons  for  keeping  a  gaming 
liooae— Warrant  to  search — ^Praotioe 219 

In  a  licensed  pubUo-honse 312 

GAMING  AND  WAGEBING. 
Contraotbywayof  reward— A  wager  under  diigulae 
of  a  contract  Illegal   «^ 


GAS  BATE. 

Liability  of  incoming  tenant  for  arrears  of — ^Metro- 
pdisQas  Act  


HAWE3!B. 
Market  tolls — Open  space— Looal  Act. 


85 


734 


HEALTH,  PUBLIC. 

Becovery  of  expenses  by  board— Action  for — Sum- 
maiy  proceedings— Concurrent  remedies    66 

Obstruction  of  highway — Proceedings    118 

Bating  of  waterworks  belonging  to  board 140 

Election  of  member  of  board — Scrutiny — Title  of 
votes — ^Mistakes  in  counting — Certificate  of  chair- 
man    ^'-73 

Powers  of  board  in  rdation  to  a  water  company — 
Urbaa  sanitaxy  authority — ^Transfer  of  shares — 
Monopdy    177 

Bates  made  by  local  board  under  repealed  Act — 
Appeal  against  order — ^Time  for — ^Whether  run- 
ning from  date  or  service  of  order — "  Cause  of 
appeal"   832 

What  are  "  premises  fronting,  adjoining,  or  abut- 
ting upon"  a  street  378 

Sewers— Powers  of  local  authority— "  Street  *' — 
Sewage  Act 405 

Bating  of  a  railway  to  improvement  rate — ^Eiff  eot  of 
Public  Health  Act  on  local  Acta 423 

Paving  and  sewering  of  streets — Proceedings  to 
recover  expenses — Limitation  of  time  for  com- 


mencing 


445 


MAaiSTBATBB'  CASBB. 


DC 


SUB^CTS  07  CABS8. 


Eleotioii  of  board — Fabrication  of  Totixkg  paper — 
l^ofleontion  of  nnaaooesafol  oaaadidate   pcLge  452 

Sewen — ^Pow«r  of  local  aathority — ^Pablio  Hodtii 
Act  1875 485 

Bating  of  waterworks  managed  by  tiie  board    491 

Election  of  local  board — Sonitiny  of  Totee — ^Wlien 
oertifioate  of  chaimuui  final — Misooonting -473 

Action  against  local  board — ^When  notice  of,  neoes- 
nmxy — ^Demnrrer  to  statement  of  defence   511 

Local  board — ^Expense  of — Sewering  private  street 
— ^Private  improYement  expenses^-Notice  of  ap- 
portionment— ^Demand  of  payment — Limitation 
of  time  for  sommary  recovery 536 

(See  Loeai  Chvemment — Metropolis,  Laws  of.) 

HIGHWAY. 

Liftbility  of  snrr^or — ^Altering  highway — ^Danger- 
ous plaoe  unprotected   1 

ObBtmotion — ^Trees  over  a  bridleway 28 

Stoppage  of  access — Loss  of  highway    109 

Daty  of  occupier  of  a  hoose  abutting  on — ^Fall  of  a 
lamp—Neglect  of  a  contractor  to  repair — ^Liability 

for  negligence 112 

Obetmotion  of  Inolosuze — Local  bofod  of  healtii...  118 

By  user — Evidence  of  user  125 

Indictment  for  non-repair — Highway  not  found  as 

in  summons—Costs 171 

Adjoining  owner — Fair  and  reasonable  value— Ex- 
hausted parcels  of  land 318 

Part  of  road  carried  away  by  landslip — suability  to 

repair   388 

Biding   furiously — ^Driver— OfPence—Oonviotion — 

Highways  Act,  s.  78  436 

Locomotive  Aot—Gonstruotion  of  wheels~>Width  of 
shoes — Continuous  bearing  of  surface 471 

HUSBAND  AND  WIFE. 
Protection  order — ^Liability  for  wife's  maintenance      4 

IMPOUNDING. 

Neglecting  to  supply  aTiimals  with  provender — Who 
liable  to  the  penalty  426 

mCLOSUBE. 

Award — ^Bates  for  indosure  purposes — Bemedy  by 
distress  or  action    527 

Award — ^Bight  of  way — Agricultural  uses— Exten- 
sion of  proi»erties   531 

INCOME  TAX.  ! 

Betum  of  profits  by  traders— Deductions  for  depre- 
ciation— ^Addition  to  capital — Construction  of 
Schedule  D 244 

Fire  Insurance  Company — ^Betum  of  profits — Un- 
earned premiums,  deductions  for — Mode  of  return 
and  assessment  294 

Company  incorporated  and  registered  in  England — 
Business  and  profits  carried  on  and  earned 
abroad— Liabili^  for — ^Besidence  of  a  Joint  Stock 
Company 299 

INDICTMENT. 
For  ooDspizaoy   412 

(See  Criminal  Lofio.) 

INHABITED  HOUSE  DUTT. 

Liabili^  of  buildings  let  out  in  flats — ^Assess- 
ment   266 

(See  Assessed  Taaes.) 

INNKEEPEB. 

Permitting  drunkenness  —  Evidence  —  Licensing 
Aotl872,8. 13   3 

Licensing  Act  1874.  s.  106 — Bond  fide  travellei^— 
Three  mile  distance — ^Nearest  public  thorough- 
fare— Ferry 8 


Gkuning  on   licensed   premises  —  Knowledge  by 

innkeeper — Licensing  Act  1872,s.l7 page    20 

Licence  for  sale  of  beer  to  be  drunk  off  the  premises, 
refusal  of — ^How  far  justifies  must  give  reasons 
for  refusal — Wine  and  Beerhouse  Act,  s.  8 24 

Benewal  of  licence — Enlargement  of  premises — 
Form  of  renewal  —  Bestriotion  of  licence  to 
origfinal  premises  —  If  it  may  be  indorsed  — 
Licensing  Act  1872,  ss.  42,  48 25 

Licence  to  sell  spirits  by  retail — ^Excise  licence — 
Second  application — Licensing  Act  1872,  ss.  68, 
69 30 

lacenoe  for  sale  of  Uquors  to  be  drunk  off  the 
premises — Whether  residence  of  licensee  neces- 
sary— Meaning  of  term  "  duly  qualified  " — ^Wine 
and  Beerhouse  Act  1869   33 

Suffering  gaming  by  connivance  «f  servants — Evi- 
dence of  connivance  64 

Befreshment  house — EIntertainment    94 

Occasional  licence — Justice  usually  acting  for  place 
of  sale — Justice  of  another  division 97 

Licensed  premises — ^Addition  to  house — Question  of 
fact  128 

Closing  premises — ^Adjoining  shop — Premises  open 
for  si^e  of  liquor — Licensing  Act  1874,  ss.  3 
and9    129 

Lease  of  public  house — Covenant  by  tenant  not  to 
do  anything  to  make  void  the  licence — Conviction 
of  tenant  under  licensing  Act — Indorsement  of 
on  license 151 

Public  billiard  room  belonging  to — Lodgers  playing 
after  dosing  hours 207 

Lease  of  a  public  house — Covenant  to  do  no  act  to 
affect  licence— Conviction  of  tenant  by  justices, 
but  no  indorsement  on  licence— If  breach  of 
covenant  ' 258 

Entertaining  private  friends  on  licensed  premises — 
Gaming    312 

Befreshment  house — What  is  an  "  entertainment  "P 
—23  Vict.  c.  27,  s.  6 403 

Befreshment  house — Hours  of  dosing  where  no 
wine  licence 427 

Innkeeper  drunk  on  his  own  premises    429 

Indictment  for  refusing  to  serve  a  customer  accom- 
panied by  a  large  dog    440 

(See  Lieenevng  Acts,) 

JUBISDIOTION. 

Of  quarter  sessions  over  appeal 113 

Bond  fide  dalm  of  right — ^Navigable  non-tidal  river 

—PubUc  right  of  fishing   881 

Of  quarter  sessions  upon  appeal  against  a  con- 
viction to  quash  it  on  a  point  of  form 534 

(See  Quarter  Sessions.) 

JUSTICE  OP  THE  PEACE. 
Discretion  to  refuse  a  summons — What  is  suflldent 

explanation  of  the  grounds  of  refusal 68 

Disqualification  of    from  interest  in  the  subject 

matter — Interest  in  litigation  sufficient  129 

Conviction  not  drawn  up — Change  of  opinion  by 

bench — ^Practice 569 

Power  to  state  case— Public  Health  Act 584 

(See  Appeal — Practioe — JwrisdieUon.) 

JUSTICES. 

Jurisdiction  of    219 

Conviction  by,  without  warrant  or  summons 219 

Jurisdiction  of  in  compensation  cases  under  Lands 
Clauses  Act 417 

LANDLOBD  AND  TENANT. 
Liability  of  landlord  for  a  nuisance 278 

LANDS  CLAUSES  CONSOLIDATION  ACT. 
Compensation — Jurisdiction  of  justices 417 


MAQISTBATBS'  OASBB. 


SUBnBCTS  07  GASES. 


LAND  TAX. 

Exemption— Site  of  a  hospital page  4A1 

Transfer  to  other  district ^^7 

Exemption — Site  of  a  hospital ^^^ 

LABCENT. 
By  bailee — ^BiU  of  exchange — ^Fraudulent  conver- 
sion    388 

By  broker — Proceeds  of  marine  policies — Chattel — 

Seonrities  for  money —Valuable  seourily 390 

Bestitution  of  property  found  on  prisoner— Acquit- 
tal— Betention  of  the  property  by  the  constable  429 

Of  diseased  cattle  buried  hi  the  BoU    482 

AndreoeiTing — Husband  and  wife— Adultery  458 

Proof  of  ownership— Official  liquidator  582 

(See  Crimifial  Law.) 


IIBEL. 

Beport  of  proceedings  of  a  board  of  guardians- 
Friyilege — Public  interest 


551 


MABEET. 

Oontrayention  of  Act— Sale  otherwise  than  hi  ven- 
dor's dwelling  house  or  shop— Swansea  Goirpora» 
tionAot    JP<V«    12 

MASTEB  AND  SEBYANT. 
Leaving  service  without  notice — ^Not  entitled  to 

wagesof  the  currentweek ^2 

Employera    and   Workmen     Act— Dispute    under 

breach  of  contract — Summary  jurisdiction 92 

(See  Employers  amd  Workmen,) 

METBOPOLIS,   LAWS  OP. 

Thames  Conservanoy  Act — BateabiUty  of  moorings 
on  the  Thames 572 

MEBCHANT  SHIPPING. 
Act  of  1854,  s.  287— Construction  of— Going  on 
board     newly    arriving    ship,    before     **  actual 
arrival"  16 


LICENSING  ACT. 

Licence  to  sell  beer  to  be  drunk  off  the  premises — 

Evidence— Qaalification    33 

Suffering  gaming  and  connivance  of  servant 64 

BeCreshment  honse — Entertainment   94 

Occasional  licence  —  Consent  of  justice  usually 
acting  for  the  place  of  sale — Justice  of  another 
division    97 

(See  Innkeeper.) 

LIGHTS,  ANCIENT. 
Sale  of  adjacent  land— Bight  of  purchaser  to  build  378 

LOCAL  GOVEBNMENT. 

Local  board — ^Election  to  a  casual  vacancy 170 

Local  board — Settled  land  taken  by — ^Lands  Clauses 

Act— Dividrads  of  purchase  mon^ 277 

Bating — Land  used  for  public  purposes — Baoe- 

couxse  578 

(SeeHeaUh,  PvhUe.) 

LOCAL  LAWS. 

Swansea  Corporation  Act 12 

Biver  Medway  Acts— Tolls— Fractional  parts  of  a 

mile — ^Description  of  boundaries 71 

Birkenhead  Local  Act—Highway 125 

Leeds  Improvement — Order  for  demolition   of   a 

building   134 

West  Hartlepool  Improvement 192 

Yeovil  Improvement  ^ct  235 

Airedale  Drainage  Act  251 

Heme  Bay  Private  Act 271 

Airedale  drainage  284 

Marylebone  Acts 290 

Bochdale  Improvement  Act 310 

Oldham  improvement 405 

Walsall  improvement 423 

Huddersfl^  improvement ^2 

Exmouth  Market  Aot 475 

LCKIOMOTIVE. 

Constmotion  of   wheels — Shoes  or  other  bearing 
surfaoe— Highway— Width  of  shoe 479 

(See  HigJiAoay.) 

MALICIOUS  INJUBT. 
Beokless  act  eausing  death  of  a  mare 116 


METBOPOLIS,  LAWS  OP 
Metropolitan    locsl    managementr— Paving   n^to — 
Contribution  from  frontages— Houses  "forming 
part  of  street "— Buildmgs  standing  back  from 

street — ^Metropolitan  Management  Act    13 

Gas  Acts — Liability  of  incoming  tenant    to  pay 

arrears ; •••     35 

Thames  Conservanoy — ^Llabiliiy  of  moorings  in  the 

Thames  to  poor  rate  37 

MetropoUs     Local     Management— Paving   a   new 

street — Discretion  of  vestry 108 

Metropolitan  Buildings  Act— Lessor  and  lessee- 
Breach  of  covenant 120 

Metropolitan  Local  Management— Pbving^— Appor- 
tionment of  expenses — One  side  of  a  street 126 

Damage  to  private  property  by  public  works — 
Bailing  level  of  streets — Obstroction  of  andent 

lights— Property  in jurioudy  affected 290 

Metropolis,  management — Duty  of  vestry — ^Action 

for  breach — ^Want  of  considrntion 386 

Metropolis,    management — ^Apportionment   of   ex- 
penses— One  side  of  a  street 370 

Bdlding  Aot— Covering  in  a  new  building  without 

a  party  wall— Addition  to  old  building   386 

Building  Act  1855,  s.  83— Appointment  of  a  third 

surveyor — Pending  action 410 

Valuation  of  Property  Act— Making  list,  time  for 

— ^Whether  statute  imperative  or  directory 415 
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Monday,  Nov.  8,  1875. 

Penolebury  V,  Greenhalgh. 

Liahility     of      survey  or  —  AHering      highway — 

Dangerous  place  unprotected — AecidtftU. 

The  defendant,  surveyor  of  highways,  was  ordered 
by  t!ie  vestry  to  raise  the  level  of  the  highway. 
Ths  vesiry  supplied  the  materials,  the  defendant 
set  out  the  work,  determined  the  levels,  superiu' 
tended  and  contra^,fed  with  O.  to  do  the  work  ai 
^d,  per  yard.  The  plaintiff,  who  was  driving 
along  the  highway  in  the  dark,  was  upset  hy  some 
repairs  that  were  insufficiently  lighted  and 
fenced. 

Jleld  {upon  these  facts,  reversing  the  decision  of  the 
Queen's  Bench),  that  the  defendant  was  respon- 
siblefor  the  due  performance  of  the  work,  Vwi  he 
might  have  divested  himself  of  suchresponsibility 
by  contracting  for  the  whole  work  to  be  done,  but 
that,  as  he  imly  contracted  for  the  mere  labour, 
he  remained  responsible  for  the  lighting  and 
fencing. 

This  was  eabstantially  an  appeal  from  the  Goart 
of  Qaeen's  Bench,  in  the  case  of  Taylor  v.  Green- 
halgh  {ante,  vol.  ix.,  p.  201).  In  the  present 
case  the  accident  arose  out  of  the  same  state  of 
facts,  but  the  action  was  brought  bj  a  different 

Slaintiff,  and  the  findings  in  the  case  were  slightly 
ifferent,  as  appears  by  the  following  facts. 

The  defendant  was  appointed  surveyor  of  high- 
ways by  the  vestry  of  Tottington  Lower-end, 
Lancashire,  at  a  salary  of  201.  a  year.  The  vestry 
had  by  resolution  ordered  that  part  of  the  road 
leading  from  Tottington  to  i5nry  should  be  raised, 
and  the  defendant  was  ordered  to  employ  men  to 
do  it.  The  vestry  supplied  the  materials,  and  the 
defendant  contracted  with  his  brother,  John  Green- 
Mao.  Cab.— Vol.  X. 


halgh  to  do  the  work  at  S^d.  per  yard.  The 
defendant  determined  the  levels  and  set  out  the 
work,  but  had  nothing  to  do  with  the  paving  him- 
self, except  superintending  on  behalf  of  the  vestry. 
The  plaintiff,  who  was  driving  along  the  road  in 
the  dark,  came  to  that  part  which  was  being 
repaired.  Half  of  the  road  had  been  raised  and 
the  other  half  was  left  at  the  old  level.  The 
difference  in  level  was  about  a  foot,  and  there  was 
neither  light,  fence,  nor  protection.  The  plaintiff 
with  his  horse  and  cart  were  upset. 

Ambrose,  Q.C.,  for  the  appellant,  Pendlebury. — 
First,  the  judgment  below  proceeds  upon  the 
assumption  that  the  defendant  was  a  mere  instru- 
ment acting  under  responsible  authority.  By  the 
Highways  Act,  5  &  6  Will.  4,  c.  60,  s.  6,  the  sur- 
veyor is  to  be  elected  annually,  and  is  to  keep  the 
roads  in  repair.  By  sect.  18  there  is  power  to 
appoint  a  board,  but  there  is  no  authority  giving 
the  vestry  power  to  order  the  surveyor  to  execute 
repairs.  [The  Lord  Chancellor. — Has  an  action 
ever  been  successfully  maintained  against  a  sur- 
veyor where  he  has  not  been  personally  negligent  P] 
There  has  not.  Young  v.  Davies  (2  H.  &  C.  197 ;  9 
L.  T.  Rep.  146)  is  a  case  for  mere  omission  on  the 
part  of  the  surveyor  to  repair.  The  vestrjr  had 
no  right  to  raise  the  road ;  there  is  no  authority  to 
that  effect.  [The  Lord  Chancellor. — Do  you  mean 
to  say  parishes  may  not  raise  the  road  P]  They 
must  have  an  order  from  justices  to  do  so.  The 
local  government  may  do  so,  but  the  surveyor  or 
highway  board  may  not.  Secondly,  as  to  the  point 
of  leaving  the  road  in  this  state. ,  The  jury  have 
found  somebody  is  liable,  and  that  defendant  did 
not  personally  interfere.  The  defendant  employed 
John  Greenhalgh  as  a  workman ;  the  defendant 
himself  sets  out  the  level,  he  does  not  lose  control  of 
the  highway,  and  he  himself  superintends  the  work. 
It  would  be  entirely  different  if  he  contracted  with 
John  Greenhalgh.  John  Greenhalgh  was  merely 
a  workman  under  him,  and  it  cannot  be  said  that 
the  labourer  employed  by  John  Greenhalgh  should 
be  joined  as  a  tort  feasor.-  As  to  the  lighting,  he 
gave  no  directions.  To  leave  a  heap  of  stones  or 
alter  a  level,  and  then  not  fence,  is  a  complex 
action.  First,  he  makes  the  heap ;  that  may  be  law- 
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fnl  or  not,  bnt  the  leaving  it  nnfenced  makes  the 
whole  act  wrong :  {Newton  v.  ElUs,  24  L.  J.,  337, 
Q.B.).  [Brett,  J. — In  that  case  the  surveyor  was 
contractor,  as  John  Greenhaigh  was  in  this  case. 
The  Lord  Chancellor. — Was  the  contract  in 
writing  ?]  No,  it  was  not.  Thirdly,  the  defendant 
acted  without  any  authority  from  anyone.  He  set 
out  the  levels  and  authorised  John  Greenhaigh  to 
do  the  work.  Foren\an  v.  Mayor  of  Ca7iterbury 
(L.  Bep.  6  Q.  B.  214)  is  an  authority  for  the  propo- 
sition that  the  Board  of  Health,  when  surveyors  of 
highways,  are  not  relieved  from  responsibility  for 
the  negligence  of  their  servants.  Couch  v.  Steel 
(3  E.  &  B.  402),  and  Atkinson  v.  Neiocaslle  Water- 
works Company  (L.  Brcp.  6  Ex.  404),  were  re- 
ferred to. 

Edwards,  (J.C.  (Pope,  Q.C.  and  Eidleij  with  him), 
for  the  respondent,  the  surveyor. — This  is  an 
attempt  to  render  a  surveyor  for  the  first  time 
liable  when  he  has  not  interferred  personally. 
This  surveyor,  though  paid  by  salary,  is  precisely 
in  the  same  position  as  a  surveyor  appointed  under 
sect.  6  of  5  &  6  Will.  4,  c.  60.  This  was  not  an 
unauthorised  interference  with  the  highway,  and 
the  duty  of  the  surveyor  is  to  ascertain  what  is  to 
be  done,  and  he  sets  it  out.  [The  Lord  Chancellor. 
— Assuming  here  that  the  lighting  should  be  done, 
if  the  contract  shows  that  the  defendant  con- 
tracted with  John  Greenhaigh  to  light  the  place, 
John  Greenhalph  would  be  liable.  You  must, 
therefore,  show  that  defendant  did  so  contract 
with  John  Greenhaigh.] 

The  Lord  Chancellor  (Cairns). — In  this  case, 
although  the  conclusion  at  which  I  have  arrived, 
and  I  believe  the  rest  of  the  court  have  arrived, 
does  not  agree  with  the  judgment  of  the  Court  of 
Queen's  Bench,  yet  I  am  not  sure  there  is  any 
difference  in  point  of  law  between  our  decision  and 
theirs.  The  first  question  here  is,  as  it  generally 
is,  one  of  fact.  What  were  the  steps  taken  by  the 
defendant  for  the  performance  or  this  work  ?  I 
will  assume  that  this  alteration  of  the  highway 
was  a  perfectly  lawful  act,  if  done  iu  a  proper  way. 
It  is  found  in  the  case  that,  by  a  resolution  of  the 
committee  of  management  for  the  highways  ap- 
pointed by  the  vestry,  it  had  been  ordered  that  a 
part  of  the  road  about  150  yards  in  length  should 
be  raised,  and  the  defendant,  as  such  surveyor, 
was  directed  to  carry  out  such  resolution.  I  will 
assume  that,  if  the  defendant  could  not  carry  out 
this  resolution  by  himself,  it  was  perfectly  lawful 
for  him  to  contract  in  a  proper  manner  with  any 
third  party  for  the  execution  of  the  work,  and 
that  if  he  had  contracted  in  a  proper  manner  to 
have  this  work,  with  all  its  incidents,  properly  pei- 
formed,  he  would  not  have  been  responsible  for 
any  negligence  on  the  part  of  the  person  wno  con- 
tracted to  perform  the  work.  Did  he  then  con- 
tract in  proper  manner  with  anyone  for  the 
performance  of  this  work  ?  For  the  performance 
of  the  whole  work  he  certainly  did  not  contract ;  he 
contracted  only  for  a  performance  ot  a  part  of 
the  work.  What  was  the  part  he  contracted  for  ? 
The  case  finds  as  follows :  *'  The  defendant  stated 
that  he  set  out  the  work  and  determined  the  levels, 
but  had  nothing  to  do  with  the  paving  himself, 
except  superintending  on  behalf  of  the  committee." 
It  has  been  very  properly  admitted  in  argument 
that,  for  the  safety  or  the  public  during  the  night, 
this  part  of  the  road  should  be  fenced  off  and 
lighted,  and  Otherwise  protected.  This  work  was 
then  of  a  complex  kind,  involving  four  component 


portions — the  materials  to  be  provided  for  the 
work;  the  superintendence  of  the  work;  the 
labour ;  and  the  fencing  and  lighting  during  the 
n^'ght.  I  have  looked  with  considerable  anxiety 
to  see  what  was  contracted  for ;  I  cannot  find  any- 
thing was  contracted  for  except  the  mere  labour. 
The  materials  were  provided  by  the  vestry,  the 
superintendence  was  provided  by  the  vestry.  By 
whom  was  the  lighting  and  fencing  to  be  pro- 
vided? It  might  have  been  reasonable  to  have 
stipulated  that  the  party  who  supplied  the  labonr 
should  also  supply  the  lighting  and  fencing  ;  bnt 
it  does  not  apnear  that  this  was  done.  It  seems 
that  the  surveyor  did  not  contract  for  the  lighting 
and  fencing,  and  it  seems  to  me  that  this  part  of 
the  work  remained  with  him,  to  provide  for  it  as 
a  part  of  the  work  to  be  done,  from  which  not 
having  divested  himself,  he  therefore  remains 
liable.  On  this  short  ground,  without  laying 
down  any  principle  of  law,  and  without  interfering 
with  any  of  the  decisions,  I  am  of  opinion  that  the 
defendant  continued  responsible,  and  that,  there- 
fore, the  judgment  of  the  Court  of  Queen's  Bench 
should  be  reversed. 

Lord  CoLERiDGis,  C.J.,  Bramwell,  B.,  and 
Brett,  J.  concurred. 

Solicitors  for  appellant,  Shaw  and  TremeUen, 
for  P.  and  /.  Watson,  Bury. 

Solicitors  for  respondent,  Clarke,  Woodcock, 
and  Rylands,  for  /.  A.  and  /.  Orundy  and  Co., 
Manchester. 


HIGH    COURT   OF  JUSTICE. 
QUEEN'S    BENCH   DIVISION. 

Reported  by  M.  W.  McKkt.lar  and  J.  M.  Lslt,  £8qn., 

Barristere-at-Law. 


Fiiday,  Nov.  5. 1875. 
Elliot  (app.)  v.  Thompson  and  others  (resps.). 

Certiorari — Time — Quashing  of  order  subject  to 
special  case — At  what  date  time  runs — 13  Geo.  2, 
c.  18,  s.  o. 

By  13  Geo,  2,  c.  18,  s.  5,  "  no  ^nrit  of  certiorari  shall 
be  granted  to  remove  any  conviction,  judgment, 
order,  or  other  proceedings  before  any  justices  of 
the  peace  or  quarter  sessions,  unless  such  certiorari 
be  applied  for  within  six  calendar  months  neat 
after  such  conviction,  judgment,  order,  or  other 
proceedings  shall  be  hid." 

On  ^\st  Oct.  1874,  certain  justices  of  the  peace  made 
an  order  thai-  the  appeUant  should  pay  a  sum  of 
money  to  the  MiddlesboroiJtgh  Local  Board. 

On  6th  Jan.  1875,  the  order  was  quashed  by  the 
court  of  quaiier  sessions  subject  to  a  special  case, 
which  was  signed  by  tJie  chaii'man  on  the  \st  Juh 
1875. 

Held,  that  an  application  on  the  part  of  the  Middles' 
borough  LocaX  Board  to  bring  up  the  proceeding 
on  certiorari  was  out  of  time. 

This  was  an  application  to  bring  up  on  certiorari 
all  proceedings  consequent  upon  a  certain  order  of 
three  of  the  respondents,  being  justices  of  the 
borough  of  Middlesborough,  in  the  oounty  of 
York,  for  the  payment  by  the  appellant  to  the 
Middlesborough  Urban  Sanitary  authority  of  the 
sum  of  57^,  or  thereabouts,  for  the  paving,  &o.,  of  u 
certain  street  in  the  said  borough.  The  appellant 
had  refused  to  pay  the  above  sum,  the  works 
having  been  required  to  be  done  by  him  by  notice 
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given  under  the  69th  section  of  the  Public  Health 
Act  1848,  and  having  been  executed  by  the  said 
sanitary  authority  on  his  failing  to  comply  with 
8uch  notice.  On  appeal  to  the  court  of  quarter  sea- 
sions,  that  court*  on  the  6th  Jan.  1875,  quashed  the 
order  of  the  justices,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  upon  a  special  case,  which 
was  signed  on  the  Ist  July  1875. 

The  order  of  the  respondent  justices  bore  date 
8 let  Oct.  1874. 

A.  Gl^n  for  the  Middlesborough  Sanitary  Au- 
thority (who  had  been  made  respondents  to  the 
appeal,  as  well  as  the  justices)  now  moved  for  a  certi- 
orari to  bring  up  the  order  of  the  justices,  and  the 
whole  proceedings  consequent  thereupon.  The 
order  was  quashed,  subject  to  a  case  which  was 
not  signed  until  1st  July,  so  that  the  six  months 
limit  has  not  yet  elapsed.  The  six  months  begin  to 
ran  from  the  time  at  which  the  order  becomes  opera- 
tive. [Cockbubn,  C.J.— The  ultimate  decision  is 
nunc  pro  tunc,  Mellob,  J. — I  do  not  see  how  you 
ciMi  get  out  of  the  words  of  the  statute.]  In  Oke's 
Magisterial  Synopsis,  vol.  1,  p.  47,  it  is  said  that 
the  period  of  six  months  begins  to  run  from  the 
time  when  the  order  becomes  operative,  though 
more  than  six  months  may  have  elapsed  since  the 
actual  making  of  the  order,  as  where  it  has  been 
the  subject  of  an  appeal,  in  which  case  the  time 
would  commence  running  from  its  determination. 
He  also  mentioned  Meg.  y.  Allen  (33  L.  J.  98, 
M.O.). 

Per  OuBiAM  (Oockburn,  O.J.  Mellor  and 
Qaain,  JJ.). — This  application  is  out  ot  time,  and 
mast  be  refused.  Rule  refused. 

Solicitors  for  the  applicant.  Van  Sandau  and 
Oumming,  for  Dale,  York. 


Friday,  Nov.  5, 1875. 

ETHEL8TA:fE  (app.)  v.  Thb  Justices  of  Oswestbt 

(resps.). 

PefTniiting  drunkenness — Evidence — Licensing  Act 

1872,  s,  13. 
A  licensed  person  may  be  convicted  for  permitting 
drunkenness  on  his  premises  upon  evidence  that  a 
person  who  had  been  dtHnking  on  such  premises 
was  found  drunk  at  some  distance  from  them. 
This  was  an  application  for  a  rule  calling  upon 
the  respondents  to  show  cause  why  they  should 
not  state  a  case  for  the  opinion  of  the  Court  of 
Queen's  Bench  under  20  &  21  Vict.  c.  43. 

It  appeared  from  the  affidavit  of  the  appellant's 
solicitor,  that  the  appellant,  being  a  lioensed  per- 
son, had  been  convicted  by  the  respondents  of 
permitting  drunkenness  on  his  premises  within 
the  meaning  of  the  Licensing  Act  1872,  s.  13.  The 
evidence  in  support  of  the  information  was  this : 
A  police  constable  found  a  labouring  man  drunk 
in  a  ditch,  distant  abuut  100  yards  from  the 
appellant's  premises.  The  man  himself  was  called 
as  a  witness,  and  admitted  that  he  had  visited 
three  or  four  public  houses  upon  the  night  in 
question,  the  appellant's  house,  where  he  had 
partaken  of  two  or  more  glasses  of  whisky,  being 
the  last  in  order  visited.  The  appellant  was 
■worn,  and  admitted  that  he  had  served  the  man 
with  liquor,  but  stated  that  he  left  the  house,  to 
all  appearance  sober,  about  three  quarters  of  an 
hour  previous  to  the  time  (11.30  p.ra.)  at  which  he 
was  found  drunk  in  the  ditch.    Upon  these  facts 


the  justices  convicted  the  appellant,  recorded  the 
couviction  upon  the  lioenoe,  and  refused  to  state  a 
case. 

Willoiighby,  for  the  appellant,  contended  that 
the  fact  that  a  man  was  found  drunk  after  having 
been  on  licensed  premises  was  no  evidence  of  his 
haying  been  in  a  state  of  drunkenness  on  such 
premises,  much  less  of  the  licensed  person  having 
*'  permitted  "  the  drunkenness  within  the  meaning 
of  the  statute.  It  might  be  that  the  man  haa 
quitted  the  premises  before  the  drunkenness  occur- 
red. It  was  for  the  prosecution  to  prove  affirma- 
tively that  drunkenness  had  been  permitted. 
[Oockburn,  O.J. — If  a  man  goes  into  a  public 
house  sober  and  comes  out  drunk,  surely  that  is 
some  evidence  that  he  got  drunk  within  the  house, 
and  that  his  drunkenness  was  permitted  b^  the 
publican.]  The  case  was  no  doubt  a  suspicious 
one  ;  buD  there  is  a  broad  distinction  between 
suspicion  and  legal  evidence. 

The  OouRT  (Oockburn,  O.J.,  and  Mellor  and 
Quain,  JJ.)  were  of  opinion  that  the  question  was 
one  of  fact  and  not  of  law.  It  could  not  be  said 
that  there  was  no  evidence  of  drunkenness  having 
been  permitted  by  the  appellant. 

Rule  refused. 

Solicitor  for  the  appellant,  C.  A.  Yorke. 


Wednesday,  Nov.  10, 1875. 
Ooulbebt  (app.)  V.  Tboke  (resp.) 

Licensing  Act  1874,  s.  10— Bond  fide  traveller — 
Three  mile  distance — "Nearest  public  thorough- 
fare  " — Ferry. 

By  sect.  3  of  the  Licensing  Act  1874.  no  licensed 
person  may  open  his  premises  on  GoodFrida/y  be- 
fore  12.30  p.m.,  and  oy  sect.  9,  any  person  who 
sells  intoxicating  liquors  during  prohibited  hours 
is  liable  to  a  penalty.  By  sect.  1 0,  nothing  in  the 
Act  contained  "  shall  preclude  a  person  licensed  " 
as  therein  mentioned  "from  selling  liguor  at  any 
time  to  bond  fide  travellers;"  and  "  a  person  shaU 
not  be  deemed  to  be  a  kond  fide  traveller  unless  the 
place  where  he  lodged  during  the  preceding  night 
is  aJt  least  three  miles  distant  from  the  place  where 
he  demanded  to  be  supplied  with  liquor,"  the  dis" 
tance  **  to  be  ccdcuUiied  by  the  nearest  public 
thoroughfare." 

C.  being  a  licensed  person  within  the  meaning  of 
sect.  10,  supplied  certain  persons  with  liquor  be' 
fore  12.30  p.m.  on  Good  Friday.  Such  persons 
had  in  their  own  boats  crossed  an  arm  of  the  sea, 
about  one  mih  broad,  to  rea^ih  G.*s  premises.  If 
they  h^d  come  by  land  they  would  have  had  to 
walk  eight  miles.  The  arm  of  the  sea  was  ustkoU/y 
crossed  by  an  ancient  ferry,  worked  by  C.,  who 
took  toll  from  all  persons  crossing  it,  whether  in 
their  own  boats  or  in  his. 

Held,  upon  a  case  stated  by  justices  that  the  arm  of 
the  sea  wOrS  the  **  nearest  public  thoroughfare," 
and  a  conviction  of  0.  under  the  Licensing  Act 
1874,  affirmed. 

This  was  a  case  stated  under  20  &  21  Yiot.  o.  43, 

by  two  justices  of  the  county  of  Southampton. 
The  respondent  had  laid  an  information  against 

the  appellant  under  sect.  9  of  the  Licensing  Act 

1874(a),  for  that  the  appellant  being  licensed  to 

(a)  LicenBioff  Aot  1874,  8.  10,  '*  Nothiog  in  this  Aot 
or  in  the  priuciiial  Aoc  (the  Lioeni&inf  Aot  1872)  ooo- 
taifOed  Bbaii  preoinde  a  peraon  lioenAed  to  sell  aoy  in- 
toBiOAting  liquor  to  be  ooDsamed  on  the  premiaes  from 
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sell  ezciseable  liquors  by  retail  in  the  Ship  Inn, 
at  Eling,  in  the  county  of  Southampton,  did  upon 
Grood  Friday,  unlawfully  open  his  house  for  the 
sale  of  intoxicating  liquors  before  12.30  p.m.  to 
wit,  at  11.15  a.in.,  the  same  not  being  for  re- 
freshment to  any  trayeller,  or  to  any  lodger  in  the 
said  house. 

The  following  &cts  were  either  proved  or  ad- 
mitted : 

1.  The  persons  to  whom  the  refreshment  was 
supplied  resided  and  had  slept  the  previous  night 
in  the  town  of  Southampton. 

2.  The  appellant's  licensed  house  is  situate  at 
Crackmore  Hard,  on  the  western  shore  of  the 
Southampton  Water,  and  on  the  opposite  shore 
to  Southampton,  and  is  distant  from  the  town  of 
Southampton,  by  water,  rather  over  a  mile,  and 
by  the  nearest  road,  eight  miles. 

3.  From  Southampton  to  Crackmore  Hard  is 
an  ancient  ferry,  appurtenant  to  and  held  with 
the  appellant's  house,  plied  at  irregular  intervals 
bv  his  boats,  and  a  toll  is  claimed  by  him  from 
all  passengers  landing  at  the  Hard  from  boats 
belonging  to  him. 

4.  All  persons  landing  at  the  Hard  in  other 
than  the  ferry  boats  have  to  pay  a  toll  to  the 
appellant. 

5.  All  persons  walking,  driving,  or  riding,  from 
the  town  of  Southampton  to  Crackmore  Hard, 
must  go  round  by  road,  a  distance  of  eight  miles. 

6.  The  persons  found  in  the  appellant's  house 
and  supplied  by  him  with  refreshments  on  the 
Good  Friday  in  question,  had  crossed  the  water 
from  South^pton  to  the  said  house  in  their  own 
boats. 

On  the  part  of  the  appellant  it  was  contended 
that  the  persons  to  whom  refreshment  was  sup- 
plied were  bond  fide  travellers,  as,  unless  by  cross- 
ing the  Southampton  water,  an  estuary  of  the  sea, 
the  distance  between  the  two  places  by  the  nearest 
public  thoroughfare  would  very  considerably  ex- 
ceed three  m  iles.  But  the  justices  being  of  opinion 
that  the  persons  supplied  with  refreshment  by  the 
appellant,  having  crossed  the  water  and  landed  at 
a  ferry  at  which  the  public  were  entitled  to  land 
on  payment  of  a  toll,  had  used  a  public  thorough- 
fare for  the  purpose  of  reaching  the  appellant's 
house,  convicted  the  appellant  in  the  mitigated 
penalty  of  ten  shillings  and  costs. 

The  question  of  law,  therefore,  is,  whether  per- 
sons crossing  the  Southampton  water  in  their  own 
private  boats,  and  landing  at  a  ferry,  at  which  the 
public  are  entitled  to  land  on  payment  of  a  toll, 
nave  come  by  a  public  thoroughfare  within  the 
mpAniijg  of  seet.  10  of  the  Licensing  Act  1874,  the 
appellant's  house  being  also  accessible  by  a  public 
highway.  If  the  court  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  then  the 

selling  snch  liqaor  at  anr  time  to  bond  fide  travel- 
len,  or  to  peraoiiB  lodging  in  his  honse.  ...  A  person 
for  the  purposes  of  this  Aot  and  the  pzinoip&L  Act 
shall  not  be  deemed  to  be  a  bond  fide  tzaTeller  nnleas 
the  plaoe  where  he  lodged  during  the  preceding  night  is 
at  least  three  miles  distant  from  the  plaoe  where  he 
demands  to  be  supplied  with  liquor,  suoh  distanoe  to  be 
oalonlated  by  the  nearest  public  thoroughfare."  Seot. 
8  of  the  Act  fixes  the  dosixig  hours  for  licensed  premises, 
and  sect  9  imposes  a  lUMZ^mum  penalty  on  any  person 
selling  liqaor  during  sucl-  liours.  It  appears  to  he  still 
law  that  the  rejection  ot  &  bond  fide  traTcller  by  an 
innkeeper  is  both  actionable  and  indictable :  (See  R,  v. 
J.veUin,  12  Mod.  225;  R,  v.  Ivena,  7  C.  A  P.  213; 
Sirkmon  v.  Shawcrnss,  5  T.  E.  17 ;  Thompion  v.  Lacy, 
3  B.  &  Aid.  283 ;  Davie*  ▼  Surcu^e,  L  Bep.  4  0.  P.  172.) 


said  conviction  is  to  stand,  but  if  the  court  shoald 
be  of  opinion  otherwise,  then  the  said  conviction  is 
to  be  dismissed. 

Btdlen,  for  the  appellant. — ^The  "  nearest  pnblio 
thoroughfare"  in  seot.  10  of  the  Licensing  Act 

1874,  must  mean  the  nearest  available  pablio 
thoroughfare— the  nearest  way  open  to  aJl  the 
ptlblic  without  payment,  in  the  same  manner  as  a 
public  highway  is.  [Quain,  J. — It  cannot  be  said 
that  the  sea  is  not  a  public  highway ;  and  to  cross 
the  sea  in  a  boat  is  just  like  driving  along  a  road 
in  a  carriage].^  If  this  conviction  be  affirmed,  it 
will  follow  that  persons  who,  not  being  able  to 
afford  to  go  by  the  ferry,  have  walked  eight  miles, 
will  be  deprived  of  refreshment. 

No  counsel  appeared  for  the  respondents. 

The  Court  (Mellor  and  Quain,  «i  J.)  affirmed  the 
conviction.  The  persons  supplied  with  refresh- 
ment had  come  less  than  three  miles  by  a  public 
thoroughfare,  so  tliat  they  could  not  be  deemed 
'*  bond  fide  travellers  "  within  the  meaning  of  the 
statute. 

Conviction  affirmed. 

Solicitor  for  the  appellant,  /.  E,  ComotU,  for  TT. 
CoKweU,  Lymington. 

June  8  and  Nov.  6, 1875. 

OxFOBD  GuABDiAivs  (apps.)  V,  Babton  (resp.) 

LiahiUty  for  wife'e  mainienance — Protection  order 

under  20  ^  21  Vict.  c.  85,  «.  21—13  ^  14  VioC. 

c  101, ».  6. 

Jueticee  at  petty  sessions  refused  an  appliocUion  by 

ike  appeUants  to  make  an  order,  under  13  Sf  14 

Vict,  c.  101, 0.  5,  upon  the  respondent  to  maintain 

or  contribute  toward  the  maintenance  of  his  wife, 

who  waa  a  lunaiic  chargeable  to  the  appellants* 

Union,  cm  the  ground  that  a  protection  order, 

which  she  had  obtained  under  20  Sf  21  Vid.  c,  85, 

s.  21,  and  which  had  not  been  discharged,  ah- 

solved  him  from  such  lidbilUy, 

Held,  upon  a  case  stated,  that,  under  the  ctrotim- 

stances,  the  respondent  was  liable,  and  that  the 

justices  were  wrong. 

This  was  a  case  stated  by  two  justices  of  the  peace 

in  and  for  the  City  of  Oxford,  under  the  statute 

20  &  21  Vict.  c.  43,  for  the  purpose  of  obtaining 

the  opinion  of  the  court  on  questions  of  law  which 

arose   before   the   said   justices,  as   hereinafter 

stated. 

At  apetty  sessions,  holden  at  the  Police  Court, 
Town  ^11,  in  the  City  of  Oxford,  on  the  5th  Jan. 

1875,  a  complaint  was  preferred  by  the  guardians 
of  the  poor  within  the  city  of  Oxford,  by  Walter 
Thompson,  their  clerk,  duly  empowered  bv  them 
in  that  behalf  (the  said  guardians  being  herein- 
after called  the  appellants),  against  Edward  Barton 
(hereinafter  called  the  respondent),  under  sect.  5 
of  the  statute  13  k  14  Yict.  c.  101,  charging  that, 
on  the  1st.  Dec.  1874,  one  Harriet  Barton,  the 
wife  of  the  said  Edward  Barton,  of  Friars  Entry, 
in  the  parish  of  St.  Mary  Magdalen,  in  the  city  of 
Oxford,  being  a  lunatic,  and  being  then  chargeable 
to  the  united  parishes  within  the  said  city  of 
Oxford,  by  a  certain  order  in  that  behalf  of  Robert 
Pike,  Esq.,  one  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  city,  bearing  date  the 
same  1st.  Dec.,  was  on  the  same  1st  Dec.  conveyed 
and  removed  to  the  lunatio  asylum,  situate  at 
Littlemore,  in  the  county  of  Oxford,  being  an 
asylum  for  the  maintenance  of  the  pauper  luna- 
tics of  the  county  of  Oxford  and  city  of  Oxford, 
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where  she  had  been  confined  as  a  pauper  lunatic 
from  thence  to  the  date  of  the  said  complaint; 
that  she  was  then  insane;  and  that  the  sum  of 
10«.  3d.  was  the  weekly  charge  for  her  mainte- 
nance in  the  said  asylum;  and  applying  to  the 
jastices  to  make  an  order  upon  the  respondent  to 
maintain  or  contribute  towards  the  maiutenance 
of  his  said  wife  in  such  asylum. 

The  said  complaint  was  heard  and  determined 
by  the  said  justices,  bein^  then  present;  and  upon 
8Qoh  hearing  the  application  was  dismissed. 

And  the  said  justices,  in  compliance  with  an 
application  of  the  appellants,  and  the  provisions 
of  sect.  2  of  20  &  ^I  Vict.  c.  43,  stated  and  signed 
the  following  case : 

Upon  the  hearing  of  the  said  complaint,  it  was 
proved  on  the  part  of  the  appellants,  and  found  as 
a  fact,  that  the  said  Han'iet  Barton  was,  on  the 
Ist  Dec.  1874  removed  to  the  said  asylum,  under 
an  order  of  the  said  Robert  Pike  in  that  bjhalf, 
and  that  she  was  still,  an  inmate  of  such  asylum 
and  chargeable  to  the  united  parishes  within  the 
said  city  of  Oxford.  It  was  also  proved  that  the 
cost  of  maintenance  of  the  said  Harriet  Barton, 
since  her  removal  to  the  said  asylum,  had  been  at 
the  rate  of  10«.  3(2.  per  week. 

It  was  admitted,  on  the  part  of  the  appellants, 
that  by  an  order  under  the  hands  and  seals  of  two 
of  her  Majesty's  jastices  of  the  peace  in  and  for 
the  said  city  of  Oxford,  dated  the  23rd  Dec.  1873, 
and  made  under  sect.  21  of  the  statute  20  &  21 
Yict.  c.  85,  after  reciting  that  it  had  been  proved 
to  the  said  justices,  upon  oath  and  otherwise,  that 
on  the  12th  Oct.  1861,  the  said  Harriet  Barton 
was  duly  married  to  the  respondent,  and  that 
afterwards,  on  the  17th  Aug.  1871,  the  respon- 
dent without  reasonable  cause  deserted  her,  and 
that  she  was  then  maintaining  herself  by  her  own 
industry  and  property,  it  was  ordered  that  the 
earnings  and  property  of  the  said  Harriet  Barton, 
acquired  or  to  be  acquired  by  her  since  the  com- 
mencement of  such  desertion  as  aforesaid,  should 
thereafter  be  protected  from  the  respondent,  and 
from  all  creditors  and  persons  claiming,  or  who 
might  thereafter  claim  under  him,  and  that  all 
Buch  earnings  and  property  should  belong  and 
should  be  deemed  to  belong  to  the  said  Harriet 
Barton  as  if  she  were  a  feme  sole.  And  it  was 
farther  admitted  on  the  part  of  the  appellants  that 
the  said  desertion  had  not  ceased  at  the  date|of 
the  removal  of  the  said  Harriet  Barton  to  the  said 
asylum,  and  that  the  said  protection  order  had 
not  been  discharged. 

It  was  admitted  on  the  part  of  the  respondent 
that  the  said  Harriet  Barton  was  his  wife,  but  it 
was  contended  by  him  that  the  procurement  by 
the  said  Harriet  Barton  of  the  recited  order  ab 
solved  him  from  all  liability  to  maintain  or  to  con- 
tribute towards  the  maintenance  of  the  said  Harriet 
Barton  so  long  as  the  said  order  continued  in 
force. 

The  justices  were  of  opinion  that  the  contention 
of  the  respondent  was  well  .founded,  and  they, 
therefore,  dismissed  the  application  of  the  appel- 
lants for  the  following,  amongst  other  reasons  : 

First.  That  by  sect.  21  of  the  statute  20  &  21  Vict. 
o.  85,  in  the  case  of  any  such  order  as  that  herein- 
before recited  being  made,  "  the  wife  shall,  during 
the  continuance  thereof,  be  and  be  deemed  to  have 
been,  during  such  desertion  of  her,  in  the  like 
position  in  all  respects,  with  regard  to  property 
and  contracts,  and  suing  and  being  suea,  as  she 


would  be  under  this  Act  if  she  obtained  a  decree 
of  judicial  separation ;"  and  that  by  sect.  26  of  the 
same  statute,  "in  every  case  of  a  judicial  separation 
the  wife  shall,  whilst  so  separated,  be  considered 
as  a  feme  sole  for  the  purposes  of  contract,  and 
wrongs  and  injuries,  and  suing  or  being  sued  in 
any  civil  proceeding ;  and  her  husband  shall  not  be , 
liable  in  respect  of  any  engagement  or  contract 
she  may  have  entered  into,  or  for  any  wrongful 
act  or  omission  by  her.'*    That  these  provisions  of 
the  said  2  Ist  section  could  not  be  intended  exclu- 
sively for  the  benefit  of  the  wife,  leaving  the  hus- 
band s  liabilities  intact;  for  then  he  might  be  liable 
for  the  trade  debts  of  his  wife.    That  the  wife'e 
status  generally  was  intended  to  be  that  of  a  mar- 
ried woman  under  a  judicial  separation,  so  long  as 
the  order  continued,  because  the  21st  section  would 
not  otherwise  take  away  the  husband's  ordinary 
marital  rights,  such  as  cohabitation.    That  this 
right  was  intended  to  be  taken  away  appears  clear, 
for  otherwise  the  provisions  of  the  21st  section  for 
the  protection  to  tne  wife  would  be  lefk  to  the  hus- 
band's discretion,  and  could  be  put  an  end  to  at 
any  time  at  his  option,  whereas  there  is  provision 
expressly  made  for  his  applying  for  a  discharge  of 
the  order  by  the  justices.    The  words  used  are 
that  the  wife's  position  in  all  respects  shall  be 
that  of  a  wife  judicially  separated,  with  regard  to 
property  and  contracts,  ana  suing  and  being  sued ; 
thus  not  limiting  the  protection  to  her  property 
and  contracts,  or  to  her  "  suing  and  being  sued. 
But  the  wife  could  hardly  be  in  this  j>osition 
unless  the  husband  was  also,  for  otherwise  the 
wife's  creditors  would  be  the  parties  benefited,  for 
their  rights  would  be  doublea.    They  would  have 
their  old  rights  against  the  husband,  in  addition 
to  their  new  ones  against  the  wife  as  a  fems  sols. 
But  if  the  Act  renders  this  contention  inapplicable 
to  any  creditors,  it  does  so  to  all  creditors ;  and  if 
trade  creditors  could  only  sue  her  as  a  fem^  $ole, 
creditors  also  who  supplied  her  with  necessaries 
would  be  in  the  same  position.    In  other  words, 
the  usual  common  law  as  to  the  wife  being  the 
husband's  agent  for  obtaining  necessaries,  does 
not  apply  to  a  wife  with  a  protection  order,  living 
as  a  fetne  sole.    And  provision  is  expressly  made 
that  the  protection  order  shall  only  be  made  in 
case  "  the  wife  is  maintaining  herself  by  her  own 
industry  or  property."     This    provision   would 
be  unnecessary  if  the  husband's  liability  continued; 
and  if  these  continued  he  might  be  prosecuted  as 
a  rogue  and  vagabond  for   oeing    of    sufficient 
ability  to  support  his  wife,  and  yet  not  actually 
maintaining  her.    But  this  criminal  liability  was 
hardly  intended  to   apply  whilst  the  wife  was 
living  apart  from  her  husband  as  a  feme  sole. 

Secondly.  That  the  equitable  maxim  that  a  man 
cannot  take  advantage  of  his  own  wrong  does  not 
prevent  this  interpretation,  because  it  would 
apply  even  more  strongly  in  cases  of  judicial  sepa- 
ration, and  would  apply  most  strongly  in  cases  of 
absolute  divorce,  where  the  liability  of  the  bus* 
band  would  admittedly  cease. 

Thirdly.  That  on  a  judicial  separation  the  hus- 
band is  not  liable  to  support  his  wife,  or  supply 
her  with  necessaries.  In  sect.  26  of  the  above  Act 
it  is  provided,  "That  whore,  upon  any  judicial 
separation,  alimony  has  been  decreed  or  ordeied 
to  be  paid  to  the  wife,  and  the  same  shall  not  be 
duly  paid  by  the  husband,  he  shall  be  liable  for 
necessaries  supplied  for  her  use;"  clearly  implying 
that  unless  alimony  hud  been  decreed  or  ordered, 
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and  was  lefl  unpaid,  the  husband  would  not  be 
liable  for  necesaries, 

Fourthly.  That  the  justices,  under  13  &  14  Yict. 
c.  101,  8.  5,  having  considered  the  circumstances 
of  the  present  case,  includinc;  their  previous  order 
for  the  protection  of  the  wife  s  property,  had  power 
to  decline,  so  long  as  such  order  continued,  to 
make  the  husband  pay  any  sum  towards  the  main- 
tenance of  his  wife,  notwithstanding  that  his 
pecuniary  position  of  itself  might  have  justified 
such  an  order. 

The  question  of  law  upon  which  this  case  is  stated 
for  the  opinion  of  the  court,  therefore,  is  whether  the 
justices  had  the  power,  so  long  as  their  previous 
protection  order  to  the  wife  continued  in  force,  to 
decline  to  make  an  order  under  13  &  14  Vict.  c. 
101,  s.  5,  upon  the  husband,  notwithstanding  that 
bis  pecuniary  position  of  itself  might  have  justi- 
fied such  an  order,  and  the  court  is  humbly  soli- 
cited, according  to  the  power  vested  in  it  by 
statute,  to  remit  the  case  to  the  justices,  with  the 
opinion  of  the  court  thereon,  or  to  make  such  other 
order  as  to  the  court  may  seem  fit. 

This  case  came  to  be  heard  on  the  8th  June, 
before  Lush  and  Quain,  JJ. 

Haselfoot  argued  for  appellants,  the  guardians. 
— It  has  been  held  in  jkameden  v.  Brearley  (32 
L.  T.  Rep.  N.  S.  24 ;  L.  Rep.  10  Q.  B.  147),  that 
the  21st  and  26th  sections  of  this  Act  are  to  be 
read  together,  and  that,  for  all  purposes,  a  woman 
with  an  order  of  protection  is  in  the  same  position 
as  if  she  were  judicially  separated  from  her  hus- 
band; but  it  does  not  follow  that  a  husband, 
although  not  liable  for  his  wife's  necessaries  after 
a  judicial  senaration,  should  be  absolved  from  this 
liability,  which  is  a  question  between  the  parish 
and  the  husband,  and  not  between  the  wife  and 
the  husband  or  his  creditors.  [Quain,  J. — It 
would  be  strange  if  the  desertion  by  the  husband 
could  give  him  protection  from  liability  for  his 
wife's  chargeability.]  The  wife,  with  a  protection 
order,  is  in  the  position  of  a  feme  sole  only,  with 
respect  to  the  matters  mentioned  in  the  statutes, 
viz.,  for  the  purposes  of  property  and  contract, 
wrongs  and  injuries,  and  suing  or  being  sued  in 
any  civil  proceeding.  This  is  an  application  on 
behalf  of  the  ratepayers,  and  is  not  touched  by  the 
statute  concerning  the  position  of  protected  and 
separated  wives.  Thus  it  appears  from  Tkomas 
Y.  AUop  (L.  Rep.  5  Q.  B.  151),  which  was  a  decision 
upon  31  &  32  Vict,  o  122,  s.  33,  containing  almost 
the  same  words  as  13  &  14  Yict.  c.  101,  s.  5. 

No  one  appeared  for  the  respondent,  but  in  con- 
sequence of  some  doubts  expressed  by  Lush,  J., 
the  case  was  directed  to  be  re-argued  before  the 
full  court. 

Nov.  6. — Haselfoot  again  appeared  for  the 
guardians ;  but,  after  reading  the  special  case,  and 
the  sections  of  the  statute  upon  which  it  depends, 
he  was  stopped  by  the  court  (Cockburn,  iu.S.t 
Mellor  and  Quain,  JJ.),  who  said  the  matter  seemed 
.too  clear  to  be  argued,  and  directed  that  the 
justices  should  make  the  order  of  maintenance 
upon  the  respondent. 

Judgment  for  appellants. 

Solicitors  for  apy<el1ant.H,  Glirkes,  BawUns  and 
Gloffke,  lor  T.  and  G.  Mallam,  Oxford. 


Saturday,  Nov.  13, 1875. 

MuNDAT  (app.)  V.  Maidbn  (resp.) 

Common  assault  —  Subsequent  indecency — Aggro* 
vated  nature  —24  ^  25  Vict.  c.  100,  s.  43. 

The  appellant  placed  a  girl  of  eight  years  old  on 
his  hnee  and  kissed  her.     About  a  quarter  of  an 
hour  afterwards,  without  asking  hor  to  do  any- 
thing or  again  touching  her,  he  exposed  his  person 
and  abused  himself  in  Iter  presence.     Tlie  justices 
sentenced  him  to  six  months^  hard  labour  for  an 
assault  of  an  aggravated  nature  an  a  female, 
under  24  ^  25  Vict.  c.  100,  s.  43. 
Held,  upon  a  case  stated,  thai  whaJt  took  plac% 
after  the  assault  was  over  could  not  be  said  ta 
render  the  assault  one  of  an  aggravated  nature 
within  the  words  of  this  section,  and  that  ths 
conviction  must  be  quashed. 
This  was  a  case  stated    by  two  justices   of  the 
peace  for  the  borough  of  Hanley,  in  the  county  of 
Stafford,  under  20  &  21  Yict.  c.  43,  for  the  purpose 
of  obtaining  the  opinion  of  the  court  upon  the 
question  of  law  which  arose  before  them  as  herein- 
after stated. 

At  a  petty  session  of  the  peace,  holden  in  and 
for  the  said  borough  of  Hanley,  on  the  14th  Nov. 
1874,  one  Robert  Munday,  the  above-named  de- 
fendant, was  brought  before  the  said  justices  in 
custody,  and  chars:ed  upon  the  information  of  one 
Eliza  Maiden,  the  informant,  with  having  on  the 
12th  of  the  same  month  of  Nov.,  at  the  borough  of 
Hanley,  unlawfully  assaulted  one  Martha  Maiden, 
a  child  in  the  eighth  year  of  her  age;  and  the  said 
parties  respectively  being  then  present,  the  said 
charge  was  duly  heard  hj  the  said  justices,  and 
upon  such  hearing  the  said  Robert  Monday  was 
duly  convicted  of  the  said  offence;  and  they  ad- 
judged that  the  said  Robert  Munday,  for  his  said 
offence,  should  be  imprisoned  in  the  House  of 
Correction  at  Stafford,  in  and  for  the  said  county, 
and  there  kept  to  hard  labour  for  six  calendar 
months. 

And  the  said  justices,  upon  the  request  in  writ- 
ing of  the  said  Robert  Munday,  who  was  dissatis- 
fied with  the  said  determination  as  being  erroneoas 
in  point  of  law,  and  in  pursuance  of  the  said 
statute,  stated  and  signed  tne  following  case : 

At  the  hearing  of  the  said  information  the  fol- 
lowing facts  were  proved : 

The  said  Robert  Munday  was  a  lodger  in  the 
house  of  the  said  Eliza  Maiden.  The  said  Martha 
Maiden  is  her  daughter,  and  is  not  quite  eight 
years  old.  On  Thursday,  the  said  12th  Nov.,  the 
said  Eliza  Maiden  left  her  house  in  the  said 
borough  about  one  o'clock  in  the  afternoon,  and 
remained  away  therefrom  for  two  or  three  hours. 
She  left  the  said  Martha  Maiden  and  the  said 
Robert  Munday  together  alone  in  the  house,  and 
the  said  Robert  Munday  knew  that  the  said  Eliza 
Maiden  had  gone  out.  When  the  said  Eliza  Maiden 
went  out  the  said  Robert  Munday  and  Martha- 
Maiden  were  in  the  sitting  room  of  the  house  on 
the  ground  floor  having;  their  dinner.  The  said 
Robert  Munday  first  finished  his  dinner ;  and  when 
he  had  done  so  he  sat  down  in  an  arm  chair  in  the 
sitting  room  in  front  of  the  fire.  Soon  afterwards 
the  said  Martha  Maiden  finished  her  dinner,  and 
then  the  said  Robert  Munday  called  her  to  him. 
She  went  to  him  and  he  cleaned  her  finger  nails 
and  had  her  on  his  knee.  He  kissed  her  four  or 
five  times,  and  she  then  got  off  his  knee.  About 
1  a  quarter  of  an  hour  afterwards,  the  said  Robert 
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Handay,  still  contiDaing  to  sit  in  the  said  chair, 
and  the  fc^aid  Martha  Maiden  standing  by  a  table, 
the  said  Robert  Mnnday  unbuttoned  bis  trousers, 
pulled  out  his  person,  and  abused  himself  in  the 
presence  of  the  said  Martha  Maiden.  Whilst 
doing  so  he  called  her  attention  to  it,  but  he  did 
not  ask  her  to  do  anything,  nor  was  it  alleged  thab 
he  again  touched  her.  She  stated  tnat  she  told 
the  said  Robert  Munday  that  what  he  did  was 
naughty.  When  Eliza  Maiden  came  home  Martha 
Maiden  made  a  communication  to  her,  Robert 
Mundayhaving  lef t  the  house  before  Eliza  Maiden's 
return. 

The  evidence  of  the  said  Martha  Maiden  was  not 
in  anyway  corroborated.  In  cross-examination  by 
the  uitorney  of  the  naid  Robert  Munday,  she  stated 
that  the  said  Robert  Munday  had  never  kissed  her 
before,  and  had  never  cleaned  her  finger  nails 
beroro. 

It  was  contended  on  behalf  of  the  said  Robert 
Munday,  that  to  cousiitace  an  assault  there  must 
have  been  either  a  hostile  intention  or  some  actual 
corporal  injury  towards  the  complainant ;  and  that 
there  was  no  evidence  of  such  hostile  intention  as 
to  justify  a  conviction,  and  that  there  was  no  as- 
sault in  law. 

The  said  justices,  however,  being  of  opinion  that 
the  conduct  of  the  said  Robert  Munday  in  taking 
the  said  Martha  Maiden  on  his  knee,  in  cleaning 
her  finger  nails,  and  in  kissing  her,  amounted  in 
law,  under  the  circumstances  before  stated,  to  an 
assault,  and  they,  therefore,  convicted  the  said 
Robert  Munday  as  aforesaid. 

The  questions  ot  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore,  were, 
whether  the  said  acts  of  the  said  Roberc  Munday, 
or  any  of  them,  constituted,  under  the  circum- 
stances aforesaid,  an  assault  in  law.  If  the  court 
should  be  of  opinion  that  the  said  conviction  whs 
legally  and  properly  made,  and  the  said  Robert 
Mundy  is  liable  as  aforesaid,  then  the  said  con- 
viction was  to  stand ;  but  if  the  court  should  be  of 
opinion  otherwise,  then  the  said  information  was  to 
be  dismissed. 

Besltfy  argued  for  the  appellant.—  There  are  two 
objections  to  this  conviction,  either  of  which,  if 
valid,  must  be  conclusive  in  favour  of  the  appel- 
lant. First,  this  was  not  a  common  assault ;  and, 
secondly,  even  if  by  reason  of  the  child's  tender 
ag9  her  consent  did  not  alter  the  legal  effect  of 
what  might  have  been  an  assault,  had  she  been 
kissed  and  placed  on  defendant's  knee  against 
her  will,  yet  the  sentence  of  six  months'  im- 
prisonment with  hard  labour,  being  the  almost 
penalty  for  an  assault  of  an  aggravated  nature, 
could  not  be  applicable  to  the  circumstances 
of  this  case;  and  in  either  event  the  convic- 
tion mnst  be  quashed.  But,  for  what  sub- 
sequently took  place,  which  was  considered, 
apparently,  by  the  justices  to  show  the  indecent 
motive  which  prompted  the  defendant,  there  was 
certainly  no  assault  in  his  first  proceedings,  so 
lon^  as  they  were  without  any  further  intention.  If 
their  nature  appeared  to  be  different  in  conse- 
quence of  what  followed,  the  acts  must  constitute 
either  an  indecent  assault  or  an  indecent  exposure 
of  the  person ;  both  of  which  are  punishable  only 
by  indictment.  The  justices  cannot  give  them- 
selves jurisdiction  by  holding  an  indictable  offence 
to  be  a  mere  common  assault.  The  sentence  was 
imposed  under  sect.  43  of  24  &  25  Yict.  c.  100 : 
"  When  any  person  shall  be  charged  before  two 


justices  of  the  peace  with  an  assault  or  battery 
upon  any  male  child,  whose  age  shall  not  in  the 
opinion  of  such  justices  exceed  fourteen  years,  or 
upon  any  female,  either  upon  the  complamt  of  the 
party  agrieved  or  otherwise,  the  said  justices,  if 
the  assault  or  battery  is  of  such  an  aggravated 
nature  that  it  cannot  in  their  opinion  be  sufficiently 
punished  under  the  provisions  hereinbefore  con- 
tained as  to  common  assaults  and  batteries,  may 
proceed  to  hear  and  determine  the  same  in  a  sum- 
mary way  ;  and  if  the  same  be  proved,  may  convict 
the  person  accused  ;  and  every  such  offender  shall 
be  liable  to  be  imprisoned  in  the  common  gaol  or 
house  of  correction,  with  or  without  hard  labour, 
for  any  period  not  exceeding  six  months,  or  to  pay 
a  fine."  The  previous  section  limits  the  imprison- 
ment by  justices  for  a  common  assault  or  battery 
to  two  months.  This  last  point  is  concluded  by 
the  case  of  Re  Thompson  (6  H.  &  N.  193),  which, 
although  before  this  Act,  was  decided  upon  a  provi- 
sion totidem  verbis  in  16  &  17  Vict.  c.  30,  s.  1.  It 
was  there  held  by  the  whole  court  that  the  section 
applied  only  to  common  assaults,  and  not  to  an 
,  assault  accompanied  by  any  circumstances  which 
make  it  a  distinct  offence  recognised  by  the  law  as 
something  move  than  a  mere  assault.  [Oocjlburn, 
C.J. — In  that  case  the  facts  proved  constituted  a 
rape,  which  it  was  said  was  an  offence  of  a  different 
class  from  an  assault.  The  difficulty  here,  as  it 
seems  to  me,  is  to  hold  that  what  took  place  after 
the  assault  was  entirely  concluded,  could  possibly 
aggravate  the  previous  assault.]  That  objection 
is  quite  sufficient  for  my  purpose, 

Lalham  appeared  for  the  respondent. 

CocKBURN,  C.J. — It  does  not  appear  from  the 
facts  stated  that  tlie  defendant's  indecent  beha- 
viour a  quarter  of  an  hour  after  the  assault  proved, 
was  connected  with  the  assault.  It  could  not, 
therefore,  render  the  assault  proved  one  of  an 
aggravated  nature. 

FiJiLD,  J.,  concurred. 

JuAgmeni  for  appellant. 

Solicitor  for  appellant,  H.  Tyrrell, 

Solicitors  for  respondent,  Johnson  and  Weather- 
alls. 


Saturday,  Nov,  13,  1875. 

Yebrall  and  another  (apps.)  v,  Croydon 
Union  (resps.). 

Poor  rate — "Race  course — Actual  profits — 
Admisslhle  evid*mce. 
The  appf'llants,  at  the  hearing  by  quarter  sessi-ons 
of  their  appeal  against  the  rate  made  upon  their 
racecourse,  proved  the  rent  they  paid,  but  wera 
called  upon   to  produce  their   books  of  accouvf, 
showing  their  receipts  and  expenditure  ,■>  and  the 
respondents  tendered  other  affi,nnaflve  evidence  of 
fhe  profits  made  thttrehy.     The  quarter  sessions 
refused  to  receive  this  evidence. 
Held,  upon  a  case  stated,  that  the  actual  profits 
might  be  material  in  fi^inq  the  assessable  value, 
and  this  evidtma  was  therffore  admissible. 
This  was  an  appeal  by  John  Frederick  Verrall  and 
Henry  Wright  to  the  Easter  Quarter  Sessions  fc»r 
the  County  of  Surrey,  »gainst  a  poor  rate  made  by 
the  Gunrdians  of  the  Croydon  Union,  and  affirmed 
by  the  Union  Assessment  Committee 

The  court  of  quarter  sessions  gave  judgment  for 
the  appellants^  subject  to  the  following  case : 

The  appellants  are  the  occupiers  of  certain  land 
in  the  parish  of  Croydon,  in  the  county  of  Surrey* 
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in  the  Croydon  Union.  The  respondents  are  the 
Guardians  of  the  Croydon  Union  and  the  Union 
Assessment  Committee. 

The  land  occupied  by  the  appellants  in  respect 
of  the  occupation  of  which  the  rate  appealed  against 
was  made,  consisted  of  119a.  3r.  27p.,  of  which 
101a.  3r.  30p.  were  used  by  the  appellants  as  a 
racecourse,  and  the  residue  for  agricultural  pur- 
poses. 

The  part  of  the  land  in  question  occupied  as  a 
racecourse  is  railed  off  from  the  other  land,  and 
there  are  erected  thereon  several  stands  for  the 
use  of  persons  coming  to  see  the  races,  to  wit,  a 
grand  stand  having  accommodation  for  2000  per- 
sons, and  a  small  stand  for  600  persons.  The  ap- 
pellants charge  prices  varying  from  79.  6d.  to  Ss.  6(2. 
to  each  person  using  the  stands,  and  the  appel- 
lants also  on  days  on  which  races'  are  held  let  olf 
at  varying  rentals  portions  of  the  land  to  be  occu- 
pied by  refreshment  booths,  &c.  The  appellants 
give  stakes  and  cups  to  be  run  for  at  the  race 
meetings,  at  some  of  which  the  added  money 
amounts  to  5002.,  which  is  paid  by  the  appellants. 

The  appellants  occupy  the  whole  of  the  land  in 
question  as  tenants  of  Mr.  Lewis  Lloyd,  under  a 
lease  for  ten  years,  from  Christmas  1868,  at  a 
rental  of  861L  10a.  Before  Christmas  1868  the 
appellants  had  occupied  the  same  land  in  the  same 
manner,  and  with  similar  buildin^^s  on  it,  as  tenants 
of  the  trustees  of  Archbishop  Whitgift's  Hospital 
at  Croydon,  under  a  lease  which  had  not  expired 
before  Christmas  1868,  at  a  rent  of  about  321/.  per 
annum ;  this  lease  the  appellants  surrendered  to 
if  r.  Lewis  Lloyd,  who  sometime  in  the  year  1868 
purchased  the  freehold  of  the  land  in  question, 
and  who  thereupon  granted  the  above-mentioned 
lease  for  ten  vears.  at  an  annual  rental  of  86U.  lOs. 
This  surrender  was  in  pursuance  of  an  arrange- 
ment made  at  the  time  the  said  Mr.  Lewis  Lloyd 
purchased,  that  the  appellants  should  surrender 
and  take  a  lease  at  a  per  oentage  on  the  purchase- 
money. 

The  following  is  the  entry  in  the  valuation  list 
and  in  the  rate  Dook  of  the  rate  appealed  against : 


J.  F.  Yerrall 
■ad  others 


Luid  oooopied  ao  a  ntoe- 
oovrse,  grand  stand, 
refreshment  rooms, 
ftc.«  Woodside 


I- 
II 

w 


2SO0 
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On  the  hearing  before  the  court  of  quarter  ses- 
sions, the  appellants  called  two  land  surveyors  and 
auctioneers  as  witnesses,  who  put  the  rateable 
value  of  the  land  at  6112.  These  witnesses  arrived 
at  the  estimated  value  of  61U.  as  follows :  81  acres 
at  32.  lOt.  per  acre,  2872. ;  20  acres  at  12.  10«r.  per 
acre,  302. ;  14  acres  at  22.  5t.  per  acre,  322. :  2  acres 
12  perches,  22. ;  homestead  and  two  cottages,  602. ; 
total,  4112. ;  and  2002.  in  addition,  being  10  per 
cent,  on  the  estimated  cost  of  construction  of 
grand  and  other  stands.  These  witnesses  also 
stated  that  neither  of  them  bad  ever  before  valued 
a  racecourse,  and  that  they  bad  no  information 
as  to  the  receipts  of  this  course,  and  no  idea  of  its 
profits. 

The  respondents  called  for  the  production  of  the 
appellants  books  of  accounts,  showing  the  receipts 
fad   expenditure   in  respect  of  the  racecourse, 


which  books  the  appellants  had  received  notice  to 
produce.  The  reRpondeots  also  proposed  to  give 
affirmative  evidence  of  the  profits  derived  from 
the  land  in  question  used  as  a  racecourse,  as 
being  material  in  ascertaining  its  present  rateable 
value. 

The  court  of  quarter  sessions  decided  that  the 
respondents  were  not  entitled  to  call  for  the  pro- 
duction of  the  said  books  of  account,  nor  to  give 
the  said  affirmative  evidence. 

The  court  of  quarter  sessions  being  of  opinion 
that  the  above-mentioned  evidence  tendered  by 
the  respondents  was  inadmissible,  gave  judgment 
for  the  appellants,  disallowing  the  rate  appealed 
against,  and  made  an  order  reducing  the  rate  to 
10002.  gross .  estimated  rental,  and  8502.  rateable 
value,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench  as  to  the  admissibility  of  the  above- 
mentioned  evidence. 

If  the  Court  of  Queen's  Bench  shall  be  of  opi- 
nion that  the  above-mentioned  evidence,  or  any 
part  thereof,  was  admissible,  then  the  judgment 
of  the  court  of  quarter  sessions  and  the  order 
based  thereon  shall  be  void  and  of  no  effect,  and 
the  appeal  remitted  to  the  said  court  of  quarter 
sessions  in  order  that  such  evidence  as  aforesaid 
may  be  taken.  Otherwise  the  judgment  of  the 
said  court  of  quarter  sessions  to  be  affirmed,  and 
their  said  order  to  stand. 

Thfsiger,  Q.C.  and  Oppenheim,  argued  for  the 
appellants. — The  question  here  is,  whether  the 
rate  is  to  be  fixed  by  the  profit  of  a  particular 
tenant  or  by  the  rent  which  may  be  obtained 
generally  for  th«  land  and  premises.  [Cockburn, 
C.J. — Is  not  the  best  information  as  to  the  rent 
which  the  hypothetical  tenant  would  pay  to  ba 
obtained  from  the  actual  tenant's  books  ?J  It  has 
been  held  over  and  over  again  in  analogous  cases, 
that  the  profits  of  a  trade  are  no  test  of  the  rate- 
able value  of  the  premises  upon  which  the  trade  is 
carried  on.  [Cockburn,  C.J. — Here  the  profits  are 
derived  from  the  possession  of  the  land  ]  The 
renting  of  a  race  course  cannot  be  said  to  be  pro- 
perty 8ui  generis,  so  as  to  necesitate  an  inquiry 
mto  the  actual  profits  in  order  to  arrive  at  the 
assessment.  The  appellants  are  in  a  position 
similar  to  that  of  the  lessee  of  a  theatre  who  should 
not  be  assessed  according  to  the  run  of  a  particular 
play,  but  at  the  amount  any  person  would  pay  in 
order  to  perform  any  dramatic  pieces.  [Cock- 
burn, C.J. — We  have  to  say  whether  this  evidence 
would  be  material  in  arriving  at  the  rateable  value.] 
If  admitted,  it  would  not  establish  the  rent  at 
which  another  tenant  would  take  it.  Surely  the 
best  test  is  the  rent  actually  paid. 

Edward  Clarlee,  contra,  was  not  heard. 

Field,  J. — I  desire  it  to  be  understood  that  I 
decide  for  the  respondents  only  on  the  ground  that 
this  information,  which  the  quarter  sessions  re* 
fused  to  admit,  may  be  material  to  the  proper 
assessment  of  the  appellants.  It  does  not  foUovr 
that  the  rate  is  to  be  determined  by  the  amount  of 
the  appellants'  receipts. 

Judgment  for  revpondemU, 

Solicitor  for  appellants,  Jff.  Farry, 
Solicitor  for  respondents.  A,  0.  make. 
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COURT   OF   APPEAL. 


SITTINGS   AT  WESTMINSTER. 

appeal  PBOlf  the   COMlTON  PLEAS. 
Beported  by  Oxlbxbt  G,  Kbssbst,  BaYtivter-at-Law. 


Ihfondc^,  Nov.  22, 1875. 

Before   the  Lobd  Ghancellob   (Cairns),    Kellt, 
C.B.,  Bbamwell,  B.,  and  Blackbubn,  J.) 

Abbott  v.  Bates. 

Apprentice — NecesBO/ries — Evidence   of    eustom    to 
explain  the  terms  of  a  deed. 

Where  in  a  deed  of  apprenticeship  the  master 
covenoMied  to  find  meat,  drink,  lodging,  and  aU 
other  necessaries,  and  certain  wages : 

HeLdj  thai  he  was  not  entitled  to  set'off  the  cost  of 
clothes  and  washing  supplied  to  the  apprentice 
agavnet  the  wages   due   to  him,  and  a  eustom 
among  masters  to  dedmt  the  cost  of  clothes  and 
washing  from  the  wages  paid  to  the  apprentice 
could  not  he  supported  on  the  ground  t)iat  clothes 
and  washing  being  necessa/ries  in  the  ordinary 
sense  of  the  word,  such  a  custom  would  contravene 
the  terms  of  the  deed. 
This  was  an  action  brought  on  an  indenture  of 
apprenticeship  to  reoover  wages  payable  under  it. 
Tne  defendant  pleaded  by  way  of  set-off  a  claim 
for  clothes  and  washing  supplied  to  the  apprentice 
during  the  service. 

The  action  was  tried  before  Qnain,  J.,  at  the 
summer  assizes  held  at  Manchester,  in  1873,  when 
a  verdict  was  given  for  the  defendant.  A  rule 
was  obtained,  pursuant  to  leave  reserved,  to  enter 
the  verdict  for  the  plaintiff  for  30L,  or  for  a  new 
trial,  on  the  grouna,  that  evidence  as  to  custom 
was  inadmissible,  and  that  there  was  no  evidence 
to  go  to  the  jury  thereof;  and  that,  upon  the 
evidence  given  with  regard  to  the  alleged  custom, 
the  judge  ought  to  have  directed  a  verdict  for  the 
plaintiff;  and  on  the  gpround  of  misdirection  in 
admitting  evidence  as  to  custom,  and  leaving  the 
same  to  the  jury,  and  in  directing  them  that  such 
custom  would  control  the  contract;  and  also  on 
the  ground  that  the  verdict  was  against  the  weight 
of  evidence.  This  rule  came  on  to  be  argued  in 
the  Common  Fleas  on  5th  Feb.  1874,  before 
Keating,  Grove,  and  Honyman,  JJ.,  and  was  made 
absolute  (see  the  case  reported  30  L.  T.  Bicp.  N.  S. 
99 ;  43  L.  J.  99,  C.  P.) ;  the  defendant  appealed 
against  that  decision.  y 

The  defendant  was  a  horse  trainer,  and  the 
plaintiff,  Thomas  Abbott,  was  bound  to  him  as 
apprentice  for  five  years  from  31st  Deo.  1867. 
By  the  apprenticeship  deed  the  plaintiff  put  him- 
self aoorentice  to  tha  defendant  to  learn  the 
defendant's  trade  and  business  of  a  horse  trainer, 
and  with  him,  after  the  manner  of  an  apprentice 
to  serve  from  the  31st  Deo.  1867,  until  the  full 
end  and  term  of  five  years  from  thence  next 
following,  in  the  art  of  a  hone  trainer ;  and  the 
defendant  thereby  covenanted  with  the  plaintiff 
that  he  would  among  other  things,  find  the  under- 
mentioned yearly  wages,  lodgings,  and  all  other 
necessaries  during  the  said  term,  that  is  to  say, 
for  the  first  year  the  sum  of  4Z.,  for  the  second 
year  the  sum  of  SI.,  for  the  third  year  the  sum  of 
ol.,  for  the  fourth  year  the  sum  of  71.,  and  for  the 
fifth  year  the  sum  of  8Z. 

When  the  boy  had  served  his  time,  there  was 
dijie  to  him  according  to  the  rate  mentioned  in  the 
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deed,  301.  for  wages,  but  the  master  refused  to  pay 
him  anything,  aUeging  that  he  had  supplied  him 
with  clothes  to  the  amount  of  35L,  and  tnat  he  was 
therefore  entitled  to  retain  the  wages  to  recoup 
himself. 

At  the  trial,  the  defendant,  to  explain  the  word 
"  necessaries,"  under  which  the  plaintiff  contended 
he  had  a  right  to  be  found  in  clothes  and  washing 
by  the  master,  called  a  number  of  other  trainers, 
who  iJl  said  that  it  was  the  custom  for  the  bo;^ s  to 
pay  for  their  clothes  and  washing.  It  was  admitted 
that  ordinarily  *'  necessaries  "  would  include  cloth- 
ing, but  contended  that  in  the  special  trade  of  a 
trainer,  it  was  hj  universal  custom  otherwise. 
The  defendant  objected  to  the  admission  of  this 
evidence,  but  the  judge  received  it,  reserving  leave 
to  move  as  above  stated. 

EtuseU,  Q.C.  and  Baylis  Q.C.  for  the  defendant, 
the  present  appellant. — ^The  question  is  how  far 
extrinsic  evidence  of  a  custom  would  be  admitted 
to  control  what  prima  facie  would  be  the  meaning 
of  the  word  "  necessaries "  in  this  indenture. 
[Bjblly,  C.B. — ^What  is  the  custom  P]  To  set-off 
from  wages  the  washing  and  clothing  supplied.  By 
the  usage  it  was  customary  to  supply  the  clothes 
and  washing,  but  the  custom  was  to  deduct  the 
price  of  the  clothes  and  washing  from  the  wages, 
[Bbamwell,  B. — It  is  setting  up  a  custom  to  alter 
the  indenture.]  But  all  the  cases  go  to  that  extent, 
see  Wigglesworth  v.  Ballison  (1  Smith's  Leading 
Cases  539),  and  cases  there  cited.  It  puts  on  the 
trainer  the  obligation  to  supply  these  necessaries, 
but  gives  the  boy  the  right  to  get  them  for  him- 
self. [The  LoBD  Chancellob. — fl  the  word  "  neces- 
saries" has  the  ordinary  meaning,  it  includes 
clothing,  can  you  escape  that  P]  The  clothing  and 
washing  are  not  "necessaries"  in  the  sense  in 
which  meat  and  drink  are  "  necessaries  "  in  this 
indenture.  The  necessity  for  these  necessaries 
arises  before  any  wages  are  due ;  the  effect  of  the . 
indenture  is,  that  the  master  is  bound  to  supply 
clothing  and  washing ;  the  wages  may  never  become 
due.  Where  general  words  are  used  an  incident 
may  be  annexed  which  would  control  those  general 

words  : 

Grant  v.  Maddox,  15  M.  &  W.  737 ; 

Brovon  v.  Byrne,  3  E.  &  B.  703 ;  23  L.  T.  Bep.  154. 

Herschell,  Q.C.  and  Qrantham,  contra,  were  not 
called  upon. 

The  Lobd  Chancellob  (Cairns). — I  am  anxious, 
in  expressing  my  opinion,  to  put  aside  all  technical 
difficulties  which  may  be  in  the  way  of  the  appel- 
lants, and  to  decide  this  case  upon  what  is  the 
real  question  and  the  question  upon  which  the 
contest  at  the  trial  took  place.  The  plaintiff  is  a 
boy  who  is  apprenticed  to  the  defendant,  a  horse 
trainer,  and  who  in  this  action  sues  for  the  wap^es 
which  are  due  to  him  under  the  apprenticeship, 
amounting  to  30{.  The  defence  raised  against  this 
claim  is,  that  the  master  has  supplied  him  with 
clothes  and  washing  to  the  amount  of  35Z.,  and 
that  the  master  is  entitled  to  deduct  this  from  the 
boy's  wages.  Now  that  could  only  be  supported 
by  one  of  two  points.  The  first,  which  was  raised 
at  the  trial,  is,  that  though  this  is  a  contract  for 
necessaries,  "  the  master  finding  unto  the  appren- 
tice sufficient  meat,  drink,  certain  yearly  wages, 
lodgings,  and  all  other  necessaries  durmg  the 
term,"  yet  that  the  word  *'  necessaries  "  has  a 
limited  meaning  in  that  trade,  and  has  not  the 
general  meaning  which  law  and  common  under- 
standing would  give  it*  That  would  be  a  peifectly 
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legitimate  defence,  and  would  go  to  establish  that 
the  master  had  not  supplied  the  clothing  and 
washing  under  this  deed.  But  how  does  this  now 
stand  P  The  point  is  virtually  given  up,  and,  I 
think,  rightly,  since  there  was  no  evidence  that 
in  the  trade  the  word  "  necessaries  "  has  acquired 
that  limited  meaning.  On  the  first  point,  there- 
lore,  I  am  of  opinion  there  is  no  evidence  to  show 
that  the  word  bears  the  restricted  meaning 
which  the  defendant  seeks  to  put  upon  it.  Pass- 
ing from  that,  I  come  to  the  second  point  on  which 
the  appellant  claims  to  rest  his  case.  It  is  next 
contended  that  under  this  contract  there  is  an  ob- 
ligation on  the  master  to  supply  the  apprentice  with 
clothing  and  washing,  but  that  there  is  a  custom 
which  has  grown  up  of  deducting  or  stopping  out, 
of  the  wages  of  the  apprentice,  the  value  of  the 
cloihes  and  the  washing.  Now  it  appears  to  me 
thai,  even  if  this  had  been  proved  to  the  letter,  it 
would  not  have  availed  the  defendant,  as  it  would 
have  been  a  custom  in  direct  violation  of  the  terms 
of  the  deed,  and  therefore  invalid.  The  deed  runs 
thus:  "And  the  defendant  thereby  covenanted 
with  the  plaintiff  that  he  would,  amongst  other 
things,  find  the  undermentioned  yearly  wages, 
lodgings,  and  all  other  necessaries  during  the  said 
term,  tnat  is  to  say,  for  the  first  year  the  sum  of 
U."  and  so  on.  Now  if  these  words  mean  any- 
thing, they  mean  a  covenant  by  the  master  to  sup- 
ply meat,  drink,  lodgings,  and  other  necessaries 
gratis  ;  and  when  in  opposition  to  that,  the  custom 
sa^s  that  the  cost  of  some  of  the  necessaries  sup- 
plied is  to  be  deducted  from  the  wages,  it  appears 
to  me  to  be  a  custom  at  variance  with  the  deed, 
and  not  in  accordance  with  the  cases  which  have 
been  cited  showing  that  a  custom  may  be  intro- 
duced into  a  contract. 

Kelly,  G.B.,  Bhamwell.  B.,  and  Blackbubn,  J., 
concurred. 

Solicitor  for  the  plaintiff,  Hodgson* 
Solicitor  for  the  defendant,  Mark  Shephard. 


HIGH   COURT   OF   JUSTICE. 


COMMON  PLEAS  DIVISION. 

Reported  by  ?•  B.  Hutchzvs  and  Ctul  ]>odd,  EeqzB., 

Barriston-at-LAw. 

Begistbation  Gasb. 

Tuesday,  Nov.  16, 1875. 

Habgbeavbs  (app.)  v.  Hofpeb  (reap.). 

ParliamentcMry    voter  —  County    voter  —  Infcmt  — 

30  ^  31  Vict,  c.  102,  8.  6^6  ^  7  Vict.  e.  18,  s.  40. 

H.  cams  of  age  between  the  last  day  of  July  and  the 
diiyfor  the  revision  of  the  ^  lists  of  county  voters. 
The  remsing  barrister  struck  his  name  off. 
Held  by  the  Court  (Lord  Coleridge,  C  J.  and  Archi* 
bald,  /.,  drove,  J,,  dubitante)  that  though  H.  was 
otftervnse  qualified  to  vote,  his  name  was  'properly 
struck  off,  on  the  ground  thai  he  was  not  of  fM 
age  on  the  last  day  of  July. 
This  was  an  appeal  from  the  decision  of  the  re- 
vising barrister  appointed  to  revise  the  lists  of 
Parliamentary  voters  for  the  north-eastern  division 
of  the  county  of  Lancaster.    The  case  stated  for 
the  opinion  of  the  court  was  as  follows : — 

John  Hopper,  of,  &c,,  duly  obiected  to  the 
name  of  Joseph  Hargreaves,  of,  ic.,  being  re* 
tallied  in  the  bst  of  voters  fori  &c 


The  name  of  the  said  Joseph  Hargreaves  was 
inserted  by  the  overseer  in  the  list  of  persons 
entitled  to  vote  in  the  election  of  a  knight  or 
knights  of  the  shire  for,  &c.,  in  respect  of  his  occu- 
pation as  tenant  of  a  house  and  shop  at,  &c.,  of  the 
rateable  value  of  122.  or  upwards. 

It  appeared  by  the  evidence  that  the  said 
Joseph  Hargreaves  had  occupied  the  said  shop  for 
two  years,  or  thereabouts,  but  that  he  only 
attained  the  age  of  21  after  the  expiration  of  the 
qualifying  year,  namely,  on  the  16th  Sept. 

It  was  contenoed  on  behalf  of  the  said  John 
Hopper,  that  the  said  Joseph  Hargreaves  was  not 
entitled  to  have  his  name  retcdned  in  the  said  list 
under  the  6th  section  of  the  Representation  of  the 
People  Act  1867,  because  he  had  not  as  a  person 
of  full  age  occupied  the  said  preinises  during  the 
whole  or  any  part  of  the  qualirying  year. 

I  concurred  in  this  view,  and  struck  off  the 
name  of  the  said  John  Hargreaves  from  the,  &c. 

If  the  court  be  of  opinion  that  mv  decision  was 
wrong,  the  register  to  be  amended  by  restoring 
the  name  of  the  said  Joseph  Hargreaves  on  the  list. 

Qorst,  Q.C.,  appeared  for  the  appellant. — The 
appellant  was  an  infant  on  the  31st  July,  but  at 
the  time  of  revision   he  was   of  full   age.    The 
quali6oation  for  a  vote  is  defined  in  30  &  31  Vict., 
c.  102,  sect.  6  (the  Representation  of  the  People 
Act).    This  Act  has  to  be  construed  together  with 
the    Registration    Acts,    to    one  of   which,  viz., 
6  Vict.  c.  18,  ic  is  necessary  to  refer.     Sect.  40  of 
the  Act,   6  Vict.  c.  18  enacts:     That  after  the 
objector  has  proved  that  he  has   given    proper 
notice  of  objection  "every"  revising  "barrister 
shall  then  require  it  to  be  proved  that  the  person 
so  objected  to  was  entitled  on  the  last  day  of  July,* 
then  next  preceding  to  have  his  name  inserted  in 
the  list  of  voters  m  respect  of  the  qualification 
described  in  such  Ust ;  and  in  case  the  same  shall 
not  be  proved  to  the  satisfaction  of  such  barrister, 
or  in  case  it  shall  be  proved  that  such  person  was 
then  incapacitated  by  any  law  or  statute  from 
voting,"  such  barrister  shall  expunge  the  name. 
By  this  section  the   claimant  has  to  prove  his 
property  qualification,  and  then  the  objector  has  to 
prove  tnat  the  claimant  "  was  then  "  incapacitpate. 
This  does  nut  refer  to  his  capacity  on  the  31st 
July,  but  to  his  capacity  at  the  time  of  the  holding 
of  the  revision.    If  it  were  not  so  the  words  of  the 
6  th  section  of  30  &  31  Yict.  c.  102  would  have  to 
be  treated  as  inoperative.    The  words  are  :  "  Every 
man  shall  be  entitled  to  be  registered  as  a  voter, 
and  when  registered,  to  vote,  who  is  qualified,  as 
follows :    1.  Is  of  full  age,  and  not  subject  to  any 
legal  incapacity."     Then  follow  certain  property 
qualifications  for  all  of  which  the  31st  July  is  the 
time  irom  which  to  reckon  by  reason  of  express 
words  to    that    effect,  whilst  for    the    personal 
qualification  of  "  full  ase,"  nothing  is  said  as  to  the 
31st  July,  but  the  word  "  is  "  is  used,  so  that  if  a 
man  ib  of  full  age  when  the  revision  takes  place  it 
is  enoup^h.    The  point,  however,  is  governed  by 
authority,  in  the  case  of  Powell  v.  Bradley  (11 
L.  T.  Rep.  N.  S.  602 ;  Hop.  &  Phil.  169 ;  18  C.  B., 
N.  S.,  65 ;  34  L.  J.  67,  G.  P.)    Erie,  0.  J.,  says : 
"  That  it  is  sufBcient  if  the  claimant  is  of  full  age 
at  the  time  of  claiming  his  vote,"  and  "  that  the 
Question  for  the  revising  barrister  is,  whether  at 
the  time  of  the  claim  before  him  to  be  put  upon 
the  register,  the  claimant  would,  if  an  election  waa 
at  that  moment  being  held,  be  a  party  qualified  to 
vote."    "  Really  and  truly,"  he  says,  "  the  revising 
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barrister's  court  is  substituted  for  a  discussion  at 
the  polling  booth."  This  oase  of  Powell  v.  Bradley 
is  mentioned  without  disapproval,  and  is  to  a 
certain  extent  relied  on  by  the  court  in  Lord 
Bendlesham  v.  Howard  (2  Hop  &  Colt.  175, 184; 
29  L.T.  Rep.  N.  S.  679 ;  L.  Hep.  9  0.  P.  262,  256.), 
and  the  principle  that  the  revising  barrister's 
court  is  substituted  for  a  discussion  at  the  polling 
booth  is  ezpresslj  affirmed  in  that  case.  If  my 
construction  is  incorrect  the  franchise  is  given  by 
one  Act  and  taken  away  by  another,  and  persons 
of  full  age  must  be  struck  off  the  register,  be- 
cause at  some  anterior  time  when  there  was  no 
election  they  were  minors. 

Lord  GoLERiPGE,  C.J. — The  revising  barrister's 
decision  must  be  affirmed.  The  short  point  is 
that  the  appellant  was  not  a  person  of  full  acre  on 
the  3l8t  July  preceding  the  revision.  The  words 
of  the  Registration  A.ct,  6  &  7  Vict.  c.  18,  sect.  40, 
are  perfectly  clear,  **  was  entitled  "  and  "  was  not 
then  incapacitated;"  the  difficulty,  however,  is 
caused  by  the  wording  of  the  Representation  of 
the  People  Act  (30  &  «1  Vict.  c.  102).  There  it 
is  plain  that  the  word  **  is  "  in  the  second  clause 
of  sect.  6,  must  be  read  "  was,"  for  the  revision 
is  always  some  weeks  later  than  the  last  day  of 
July.  This,  therefore,  affords  ass t stance  in  con- 
struing the  word  "is  "  in  the  first  clause  of  that 
section.  I  regard  the  section  as  standing  thus  : 
"  Every  man  shall,  Ac.,  who  is  qualified  as  follows. 
Is  of  full  age  according  to  the  Registration  Acts." 
We  were  properly  pressed  by  Mr.  Gorst  with  the 
dicta  of  Erie,  C.J.,  in  the  case  of  Powe^J  v.  Bradley, 
The  decision  of  the  court  there  was  not  upon  the 
present  point,  otherwise  we  might  have  felt  some 
difficulty  in  departing  from  what  had  been  de- 
cided. All  that  was  there  actually  decided  was 
that  it  was  unuecessarv  that  the  claimant  should 
have  been  of  full  age  throughout  the  whole  of  the 
qualifying  year,  and  in  that  I  most  fully  concur. 
The  claimant  there  was  of  full  age  on  the  31st 
July,  the  claimant  here  was  not.  Erie,  C.J., 
ceitainljT  thought,  though  it  was  unnecessary  for 
the  decision  of  the  case  before  him  to  come  to 
any  conclusion  on  the  question,  that  the  revising 
barrister  had  only  to  study  the  age  of  the  claimant 
on  the  day  of  the  revision.  I  do  not  agree  with 
him  in  that  opinion,  though  I  fully  endorse  the 
actual  judgment  in  that  case.  The  rest  of  the 
court  do  not,  so  far  as  I  have  seen,  express  any  con- 
currence in  these  opinions  of  the  Chief  Justice; 
though  agreeing  in  the  actual  decision  come  to. 
I  was  pressed,  too.  by  the  case  of  Lord  BendU- 
tthani  V.  Howard,    It  was  the  firsc  judgment  which 

1  pronounced  in  this  court,  and  though  I  do  not 
for  a  moment  desire  to  withdraw  from  that  judg- 
ment, yet  the  observations  which  I  am  reported  m 

2  Hop.  &  Colt.  189,  as  miJcing  upon  fowell  v. 
Bradley  are  quite  obiter,  and  do  not  carry  that 
case  any  further. 

Gkovb,  J. — I  entertain  the  greatest  doubt  upon 
this  matter.  I  hesitate  to  alter  the  words  of  Acts 
of  Parliament.  If  it  were  possible  to  fulfil  lite- 
rally both  Acts  of  Parliament,  I  could  not  concur 
in  any  decision  which  reads  into  either  of  the  Acts 
words  which  are  not  there,  but  the  second  clause 
of  the  Representation  of  the  People  Act  cannot  be 
read  as  it  stands ;  **  is,"  must  so  i^  be  construed 
as  "was."  I  have  not  an  opinion  on  the  point 
sufficiently  strong  to  induce  me  to  differ  from  the 
rest  of  the  court,  but  it  is  with  the  greatest 
doubt  that  I  concur. 


Archibaxd,  J.  —  I  think  that  when  the  two 
sections,  section  6  of  the  Representation  of  the 
People  Act,  and  section  40  of  the  Registration 
Act  (6  &  7  Yict.  0.  18)  are  read  together  as  by 
section  59  of  the  Representation  of  the  People 
Act  they  are  to  be,  the  conclusion  to  be  arrived  at 
is,  that  the  word  **  is  "in  the  Representation  of  the 
People  Act  must  be  construed  to  mean  '*  is  accord- 
ing to  the  Registration  Act,"  and  that  conse- 
quently the  decision  of  the  revising  barrister  is 
correct. 

Solicitors  for  the  appellant,  BMsdale,  Craddock, 
and  Bidadale,  5.  Gray's  Inn-square. 

The  respondent  was  not  represented. 


,  Rbgistbation  Case. 

Tuesday,  Nov.  16, 1875. 

Wood  (app.)  v,  Hoppee  (resp.). 

County  voter — Parliamentary  voter — 40».  freehold 

—8  Hen.  6. 
The  appellant  claimed  to  vote  for  the  county  in 

respect  of  two  freehold  rentcha/rges,  each  of  which 

was  less  tha/n  4O0.  a  year,  but  which  together 

were  more  than  40«.  a  year. 
Held  by  the  Court  (Lord  Coleridge,  C.J»,  Archibald, 

and  Qrove,  J  J.)  that  he  was  entitled  to  vote. 
This  was    an  app>eal  from  the  decision   of    the 
revising  barrister  for  the  North  Eastern  Division 
of  the  county  of  Lancaster. 

The  facts  as  stated  in  the  case  were  as  follows  : 

Wood  (the  appellant)  was  seised  in  fee  of  two 
separate  rehtcharges  arising  from  different  plots 
of  land  and  created  at  different  times ;  one  was  of 
the  yearly  value  of  11.  5».,  the  other  of  the  yearly 
value  of  11,  Ss.  Id, 

It  was  contended  on  behalf  of  the  objector  (the 
now  respondent)  before  the  revising  barrister  that 
Wood  was  not  entitled  to  have  his  name  retained 
on  the  said  list  of  voters,  inasmuch  as  neither  of 
the  said  rentcharges  was  of  the  value  of  40«.  a 
year,  whilst  the  language  of  the  statute  8  Hen.  ti, 
as  to  who  shall  be  choosers  says,  "  Whereof  every 
one  of  them  shall  have  free  land  or  tenement  of 
the  value  of  40«.  by  the  year,"  from  which  it 
was  argued  that  a  rentcharge  being  a  tenement, 
and  the  word  tenement  being  used  in  the  statute 
in  the  singular  number,  it  was  impossible  to  add 
two  rentcharges  or  two  tenements  together  to 
make  up  the  requisite  sum.  That  a  rentcharge 
was  80  called  because  of  the  power  of  distress  in 
the  deed  creating  the  same,  and  in  each  of  the 
above  cases  the  power  of  distress  was  confined  to 
the  particular  plot  from  which  the  rentcharges 
issued  respectively.     The  revising  barrister  ex- 

?unged  the  name  of  the  appellant  from  the  list  of 
Parliamentary  voters,  being  of  opinion  the  ob- 
jections raised  were  valid;  and  the  question  for 
the  Court  was  as  to  the  correctness  of  tnis  decision. 
Gorst,  Q.C.  for  the  appellant.— The  qualification 
by  8  Hen.  6  is  that  the  elector  shall  have  "  frank 
tenement  to  the  value  of  40s.  by  year  at  least, 
above  all  charges,"  and  then  the  Act  goes  on, 
"  such  as  have  the  greatest  number  of  them  that 
may  expend  40».  by  the  year  "  shall  be  returned. 
Thus  showing  that  it  was  perfectly  immaterial 
whether  the  money  came  from  two  plots  or  one,  or 
whether  the  distresses  would  have  to  be  separate 
or  not. 
/.  Edwards^  Q.C.  for  the  respondent,  submitted 
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that  the  words  in  the  original,  "  frank  tenement,' 
being  in  the  singular  number,  conld  not  be  read  as 
covering  two  separate  tenements. 

Lord  CoLBRiDGE,  G.J. — I  am  of  opinion  that  the 
decision  of  the  revibing  barrister  was  wrong.  The 
question  is  whether  it  makes  any  difference  that 
the  qualification  in  respect  of  which  the  appellant 
claimed  to  vote  as  a  county  voter  arose  fron.  two 
separate  tenements,  instead  of  from  one  single 
tenement.  I  place  my  opinion  upon  the  statute 
8  Hen.  6.  It  enacts  that  the  knights  of  the  shire 
shall  be  chosen  by  people,  "  whereof  every  one  of 
them  shall  have  free  tenement  to  the  value  of 
40«.  by  the  year.*'  This  is  explained  by  the  next 
clause,  by  f  aying  that  the  knight  who  is  voted  for 
by  the  greatest  number  of  those  *f  who  may  ex- 
pend 40«.  by  the  year  and  above  as  aforesaid,"  is 
to  be  deemed  elected.  Thus  making  it  clear  that 
all  that  is  requisite  is  that  the  electors  should 
have  the  value  mentioned  in  freehold. 

Grove,  J — I  am  of  the  same  opinion.  There  is 
nothing  in  the  statute  to  render  it  necessary  that 
the  whole  qualification  should  be  from  one  single 
holding,  and  there  is  certainly  nothing  in  reason 
to  render  it  so. 

Archibald,  J. — I  am  of  the  same  opinion. 

Solicitors  for  the  appellant,  Bidsdcde,  Grad- 
dock,  and  B/idsdaXe. 

Solicitors  for  the  respondent,  Bohinmm  and 
Preston,     

QUEEN'S  BENCH  DIVISION. 

B«|K>rted  by  M.  W.  McKklx^b  and  J.  M.  Lbxt,  Esqn., 

Bairisters-at'Law. 


Tue9dci/y,  Nov.  9,  1875. 

M'HoLE  V,  Davies. 

Market  Act,  contravention  of— Sale  otherurise  than 
in    vendor*8  dwelling  ylace    or    shop — Swansea 
Corporation  Act,  1863,  s,  ^—Market  and  Fairs 
Clauses  Act,  1847,  s.  13. 
By  sect,  38  of  the  Swansea  Corporation  Act,  1863, 
everyperson  exposing  for  sale  xn  any  phice  within 
the  Borongh,  "  except  in  his  own  dwelling  place 
or  shop,**  any  artictes  in  respect  of  which  tolM  are 
by  the  Act  authorised  to  he  taken  in  the  market  is 
liable  to  a  penalty, 
if.  exposed  for  sale  200  slieep  in  an  open  yard, 
separated  from  his  house  by  a  small  covered  space, 
and  extending  about  \QOft,  from  the  street  doors. 
The  communication  between  the  house  and  the 
yards  was  by  stairs  leading  down  into  the  covered 
space,  the  ceiUng  of  which  was  partly  formed  by 
the  floor  of  the  house. 
Held,  unon  a  case  staled  under  20  Sr  21  Vict,  c.  43, 
that  M,  was  righHy  convicted  oj  a ,  contravention 
of  the  Swansea  Corporation  Act, 
This  was  a  case  stated  for  the  opinion  of  the  Court 
of  Queen's  Bench,  under  20  &  21  Vict,  c  43,  by 
the  stipendiary  magistrate   for  the  Borough  of 
Swansea. 

l.(a)  The  information  was  laid  by  Mr.  Evan 
Davies,  who  is  the  manager  of  the  Cattle  Market, 
and  is  in  the  employ  of  Mr.  James  Perry,  the 
lessee  and  farmer  of  the  tolls  thereof  under  the 

(a)  The  case  aa  stated  by  the  stipendiary  magistrate 
was  not  divided  into  paraffraphs.  Upon  observing  this, 
the  court  was  about  to  decline  to  hear  the  case,  but,  as  it 
appeared  that  the  appellaat  was  not  in  fault,  oonaented 
to  do  so. 


Corporation  of  Swansea,  and  he  is  also  one  of 
the  sureties  of  the  said  James  Perry  in  a  bond 
given  by  him  to  the  Corporation  as  security  for 
the  due  payment  of  rent  and  performance  of  the 
stipulations  in  the  lease.  The  information  was 
laid  by  the  authority  of  the  said  lessee  and  fiurmer 
of  tolls. 

2.  It  was  contended  on  the  part  of  the  appellant, 
as  a  preliminary  objection,  tnat  it  was  not  com- 
petenfi  for  the  said  Evan  Davies  to  lay  such  infor- 
mation, on  the  ground  that  he  is  not  an  officer  ap- 
pointed by  the  corporation,  or  authorised  by  them 
m  writing  to  do  so.  The  statute  under  which  the 
information  was  laid  contains  no  enactment  as  to 
the  mode  of  procedure  in  such  cases,  but  it  is  in- 
corporated with  the  Markets  and  Fairs  Clauses  Aot, 
1847,  except  sections  12, 13,  19,  and  50;  also  the 
Lands  Clauses  Consolidation  Act  1845,  and  the 
Lands  Clauses  Consolidation  Act  Amendment 
Act  1860.  Again,  the  32nd  section  of  the  Markets 
and  Fairs  Clauses  Act  incorporates  with  it  the 
Railway  Clauses  Consolidation  Act  1845,  as  to 
the  recovery  of  penalties,  and  provides  for  the 
recovery  thereof  in  the  same  manner  as  the 
Lands  Clauses  Consolidation  Act  above  referred 
to,  that  is  to  say,  under  sect.  45.  Every  penalty 
or  forfeiture  may  be  recovered  by  summary  pro- 
ceeding before  two  justices,  and  on  complaint 
made  to  any  justice,  he  shall  issue  a  summons 
requiring  the  party  complained  against  to  appear. 

o.  Having  regard  to  these  enactments  and  to 
the  evidence,  the  magistrate  overruled  the  above 
objection  on  the  grounds  that  it  was  not  necessary 
that  the  information  should  be  laid  by  a  party 
aggrieved ;  secondly,  that  if  it  were  necessary,  the 
said  Evan  Davies  had  a  sufficient,  though  not  a 
direct,  interest  in  the  market  tolls,  bj[  reason  of 
the  said  bond  and  suretyship  to  constitute  him  a 
party  aggrieved  by  the  alleged  act  of  defendant; 
and  thirdly,  that  the  appearance  of  the  defendant 
cured  any  defect  in  the  summons  and  information. 

4.  The  summons  was  as  follows,  omitting  formal 
portions : 

For  that  ^fon^  the  said  William  M'Hole,  on  the  13th 
day  of  Apnl  instant,  at  the  town  of  Swansea,  did 
then  and  there  unlawfully  expose  for  sale  200  sheep 
in  a  certain  place  other  than  out  of  the  Swansea  Market 
there  situate,  that  is  to  say,  in  a  shed  situate  in 
Back-street,  in  the  town  of  Swansea  aforesaid,  the  said 
place  not  being  a  d«^elling-house  or  shop  in  your  occu- 
pation, a^inst  the  form  of  the  statute  in  such  case  made 
and  provided. 

5.  The  information  and  summons  were  founded 
on  the  38th  section  of  The  Swansea  Municipal 
Corporation  Act  1863,  which  is  as  follows : 

After  the  passing  of  this  Aot  every  person  other  than 
a  licensed  hawker,  who  shall  sell,  or  expose  for  sale,  in 
any  place  within  the  borough,  except  in  his  own  dwelling 
place  or  shop,  any  articles  in  respect  of  which  tolls  are  by 
this  Act  authorised  to  be  taken  in  the  market,  shall  for 
every  such  offence  be  liable  to  a  penalty  not  exceeding 
40s.  Provided  always  that  nothing  in  this  Aot  contained 
shall  subject  any  person  to  a  penalty  for  exposing  for  sale 
any  horse,  mare,  or  gelding,  at  any  stable  within  the 
borough,  or  for  exhibiting  any  horse,  mare,  or  gelding 
within  a  distance  of  200  yards  from  any  stable  at  which 
the  same  may  be  exposed  for  sale  as  aforesaid,  (a) 

6.  It  was  admitted  that  the  defendant  resides  in 
Back-street  in  the  said  borough,  and  that  he 
occupies  a  large  yard  adjoining  his  residence,  in 
which  there  are  sheds  and  other  places  for  sale  of 

(a)  The  Market  and  Fairs  Clauses  Act  1847,  sect.  IS, 
is  mutatis  mutandis,  and  with  the  exception  of  the  proviso, 
identical  with  this  section. 
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cattle  and  sheep,  and  that  on  the  day  named  in  th® 
summons  he  did  expose  for  sale  200  sheep. 

7.  The  entrance  to  the  yard  and  sheds  is  from 
Baok-street,  through  double  wooden  doors.  After 
passing  through  the  doors  a  person  first  enters  a 

Slace  about  30ft.  by  20ft.,  covered  in  by  beams  and 
coring.  The  defendant  resides  in  a  small  house, 
supported  by  pillars  on  either  side  of  this  place, 
the  floor  of  his  house  forming  the  ceiling  of  this 
underspaoe.  The  yard  then  extends  further  with- 
out a  ceiling  to  the  length  altogether  of  about 
158ft.  from  the  street  doors,  and  this  part  is  filled 
with  sheds  for  the  accommodation  of  a  consider- 
able number  of  cattle  and  sheep.  There  is  nocom- 
ijiunication  between  the  dwelling  house  above  and 
the  sheds  in  the  yard  by  covered  way  or  through 
the  house.  In  order  to  enter  the  yard  and  shed, 
the  defendant  descends  stairs  from  his  dwelling 
houbc  above  into  the  said  covered  spaces,  and 
thence  passes  into  the  open  yard  and  sheds. 

Upon  the  facts  admitted,  and  after  a  personal 
view,  the  magistrate  convicted  the  defendant;,  and 
fined  him  Is.,  together  with  IL  9s.  6d.  for  costs. 
The  opinion  of  the  court  was  requested  as  to 
whether  the  conviction  was  correct  or  wrong. 
Forbes  for  the  appellant,  cited 

Fearon  v.  Mitchell,  41  L.  J.  170  M.  C. 
No  counsel  appeared  for  the  respondent. 

GocKBURN,  O.J. — ^This  is  rather  a  doubtful  case, 
and  there  is  much  in  the  contention  that  the  yard 
was  part  and  parcel  of  the  appellant's  house.  Bur, 
looking  to  the  purpose  of  the  Act,  there  can  be  no 
doubt  that  that  purpose  was  to  prevent  persons 
from  selling  elsewhere  than  in  the  legitimate  mar- 
ket— to  prevent,  in  fact,  the  setting  up  of  a  rival 
market.  Now,  although  in  one  sense  this  vard 
might  be  said  to  be  part  of  the  house,  it  coula  not 
be  said  to  be  so  with  reference  to  the  true  con- 
struction of  the  Act.  The  exceptions  allowed  by 
the  section  were  meant  to  take  in  small  and  occa- 
sional sales ;  as,  for  instance,  if  a  man  should  sell 
one  horse  or  one  calf  in  his  own  yard.  The  sales 
by  the  appellant  were  not  of  this  character,  and 
we  should  be  neutralising  the  Act  by  allowing  a 
rival  market  to  be  set  up,  if  we  did  not  affirm  the 
conviction. 

Mellor,  J. — I  also  think  that  the  stipendiary 
magistrate  was  right.  If  we  allowed  the  excep- 
tion to  extend  in  the  manner  claimed,  the  verv 
object  of  the  Market  Act  would  be  frustrated. 
Perhaps  in  a  conveyance  of  the  house  the  yard 
might  pass,  but  a  different  construction  is  ob- 
viously the  correct  one  as  regards  this  particular 
statute. 

QuAiN,  J. — I  am  of  the  same  opinion.  This  is 
not  a  case  of  a  man  selling  in  his  own  dwelling- 
place  or  shop  within  the  meaning  of  the  statu^, 
but  it  practically  amounts  to  the  setting  up  a  rival 
market.  Judgment  for  the  respondent. 

Solicitors  for  the  appellant.  Bell,  Brodrick,  and 
Gray. 


Wednesday,  Nov,  10, 1875. 

The    School    Board    of  London   (apps.).    The 
Yestby  of  Si.  Mary,  Islington  (lesps.) 

Paving  rate —  Contribution  from  frontagers — Houses 
"forming  part  of  street** — Whether  buildings 
standing  ba^  from,  street  a/re  —  Metropolis 
Management  Act  1855  sect,  105,  and  Metropolis 
Management  Amendment  Act  1862,  sect.  77. 


By  the  Metropolis  Management  Act  1855,  sect,  105 
the  parish  vestry  is,  in  certain  cases,  empowered 
to  "  weU  and  sufficiently  pave  **  any  street  within 
their  district,  and  "  the  owners  of  the  houses  form* 
ing  such  street**  cure  bound  to  pay  to  the  vestry 
"  the  estimated  expenses  of  providing  a/nd  laying 
the  pavement.** 
By  the  Metropolis  Management  Amendment  Act  1862, 
wliere  the  powers  of  the  ahove  section  are  exercised 
*'  the  owners  of  the  land  bounding  or  abutting  on 
such  street  **  a/re  liable  to  contribute  to  the  paving 
expenses  ae  weU  as  the  owners  of  houses  therein, 
Cottenhcum-road  was  a  new  street  within  the  fnean- 
i/ng  of,  and  was  paved  by  the  respondents  under 
the  powers  of  the  Metropolis  Management  Act 
1865. 
The  appellants  were  the  owners  of  about  30,000 
sqiuire  yards  and  of  school  buildings  thereupon, 
the  access  to  which  was  by  a  narrow  passage 
about  70ft,  long,  leading  out  of  CoHenhcrni-road, 
Along  the  whole  of  the  frontage  of  the  appellants* 
land  were  houses,  of  which  the  appellants  owned 
one  only,  abutting  on  the  road. 
The  appellants  having  refused  to  pay  towards  the 

paving  expenses. 
Held,  upon  a  case  stated  by  justices  under  20  ^  21 
Vict,  c,  43,  that  aecess  to  the  new  street  was  the 
essence  ofliabiUty,  that  the  school  buildings  of  the 
appellants  "formed'  the  street  **  for  all  praeticaJL 
purposes,  and  that  judgment  ought  to  be  for  the 
respondents. 
This  was  a  case  stated  by  two  justices  for  the 
county  of  Middlesex,  under  2u  &  21  Vict.  o.  43. 

A  complaint  had  been  made  by  the  respondents 
against  the  appellants,  that  the  appellants  being 
the  owners  of  the  house  No.  127  and  of  the  schools 
in  Cottenham-road,  which  said  house  and  road 
abut  on  and  form  part  of  the  said  Cottenham- 
road,  in  the  parish  of  the  respondents,  being  a 
new  street  within  the  meaning  of  18  &  19  Vict., 
c.  120  (the  Metropolis  Management  Act  1855),  and 
several  Acts  amending  the  same  (i.e.  19  &  20  Vict. 
c.  112 ;  21  &  22  Vict.  c.  104,  and  25  &  26  Vict, 
c.  102),  and  within  the  jurisdiction  of  the  respon- 
dents, which  had  been  laid  out  by  the  orders  of  the 
respondents,  had  not  paid  to  the  respondents  the 
sum  of  26U.  Is.,  being  the  proportion  of  the 
estimated  expense,  as  determined  by  the  surveyor 
of  the  respondents,  to  be  paid  by  the  appellants  as 
such  owners  as  aforesaid. 

The  justices  had  ordered  that  the  appellants 
should  pay  to  the  respondents  the  sum  of  1  HI,  16s.  9d. 
in  respect  of  the  house  and  the  sum  of  2501. 6s.  3d. 
in  respect  of  the  school  buildings.  The  foUowinfl: 
is  the  material  part  of  the  case  thereupon  stated 
upon  the  application  of  the  appellants : 

1.  The  complaint  was  made  under  the  Metro- 
polis Management  Act  1855,  s.  105,  and  the  Metro- 
polis Management  Amendment  Act  1862,  s.  77.  (a) 

(a)  Act  of  1855,  a.  105 :— **  In  case  owners  of  the  honsea 
forming  the  greater  part  of  any  new  street  laid  oator  made, 
or  hereafter  to  be  laid  out  or  made^  whioh  is  not  paved  to  the 
aatiafaotion  of  the  veatry  or  diatnot  board  of  toe  pariah  or 
diatnot  in  whioh  auoh  atreet  ia  aitaate  be  deairona  of 
having  the  aame  paved  aa  hereinafter  mentioned,  or  if  anoh 
veatry  or  board  deem  it  neoeaaary  or  expedient  that  the 
aame  ahoold  be  ao  paved,  then  and  in  either  of  anoh  oaaea 
anoh  veatry  or  board  ahall  well  and  anffioiently  pave  the 
same  either  thronghont  the  whole  breadth  of  the  carriage 
way  and  footfiatha  thereof,  or  any  part  of  anoh  breadth,and 
from  time  to  time  keep  anoh  pavement  in  good  and  anffident 
repair ;  and  the  ownera  of  the  honaea  forming  anoh  atreet 
ahall  on  demand  pay  to  anoh  veat^  or  board  the  amount 
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It  was  admitted  that  the  appellants  are  the 
owners  of  the  house  No.  127,  Cottenham-road,  and 
land  and  school  buildings,  in  the  rear  of  the  said 
house  and  other  houses  in  that  road.  The  house 
No.  127  is  let  to  a  tenant,  and  has  oonnection 
with  the  school  buildings. 

[From  a  plan  annexed  to  the  case  it  appeared 
that  the  site  of  the  school  buildings  covered  an 
area  of  29,500  square  feet,  and  that  the  distance  of 
the  same  from  the  street  along  the  passage  was 
about  70ft.] 

4.  In  Dec.  1873,  the  respondents  resolved  that 
Oottenham-road  should  be  laid  out  as  a  new 
street  under  the  provisions  of  the  said  Acts, 
and  the  amount  of  the  estimated  cost  thereof,  as 
apportioned  on  the  appellants,  was  102.  14«.  9d., 
as  the  owners  of  the  house  No.  127  in  that  street, 
and  2502.  6«.  3^2.  as  the  owners  of  the  land  and 
scdool  buildingu  in  the  rear,  and  the  land  forming 
the  passage  or  entrance  from  the  street  to  the 
school,  as  forming  part  of  and  abutting  on  the 
said  street. 

5.  It  was  also  admitted  on  both  sides  that  the 
owners  of  the  houses  in  Cottenham-road,  Nos.  129, 
131,  133,  135,  137,  189,  141,  143,  145,  and  147, 
which  are  situated  in  the  front  of  a  portion  of  the 
school  premises,  have  been  assessed  on  the  rate- 
able value  in  similar  proportions  to  the  assessment 
on  the  house  No.  127,  belonging  to  the  appellants, 
towards  the  cost  of  making  the  sidd  street. 

6.  It  was  stated  on  behalf  of  the  respondents,  and 
admitted  by  the  appellants,  that  the  school  build- 
ing and  land  in  question  is  assessed  to  the 
parochial  rate  as  being  in  Cottenham-road,  and 
that  no  appeal  has  been  made  against  such  assess- 
ment, it  was  contended  on  oehalf  of  the  re 
sipondents  that,  under  the  authority  of  sect.  105 
of  the  Metropolis  Management  Act  1855,  it  was 
in  the  discretion  of  the  surveyor  of  the  vestry  for 
the  time  being  to  determine  the  amonnt  of  the 
estimated  expenses  of  making  any  new  street,  and 
in  the  discretion  of  the  vestry  to  determine  huw 
the  proportion  into  which  such  expense  should 
be  assessed  on  the  owners  of  the  different  houses 

of  the  estimated  expenses  of  providing  and  laying  snoh 
Davement  (snoh  amonnt  to  be  aetermined  by  the  snrveyor 
for  the  time  being  of  the  vestry  or  board), and  incase 
snch  estimated  expenses  ezoeen  the  actnal  expense  of 
such  paving,  then  tne  differesoe  between  snoh  estimated 
expense  and  snoh  aotnal  expense  shall  be  repaid  by  the 
said  vestry  or  board  to  the  owners  of  the  houses  by  whom 
the  f  aid  sum  of  money  has  been  paid ;  and  in  ease  the  said 
estimated  expense  be  less  than  the  aotnal  expense  of 
snch  paving,  then  the  owners  of  the  eaid  honses  shall  on 
demand  pay  to  the  said  vestiy  or  board  snch  further  snm 
of  money,  as  together  with  the  sum  ahready  paid,  amounts 
to  such  actual  expenses." 

Act  of  1862,  B.  77  :— "  Where  any  vestry  or  distriot 
board  shall,  under  the  powers  given  [by  sect.  105  of  the 
Act  of  1855],  have  paved  any  new  stoeet,  the  owners  of 
the  land  bounding  or  abutting  on  such  street  shiJl  bo 
liable  to  contribute  to  the  expenses  or  estimated  expenses 
of  paving  the  same  as  well  as  the  owners  of  houses 
therein,  provided  that  it  shall  be  lawful  for  the  vestry  or 
district  board  to  charge  the  owners  of  land  in  a  less  pro- 
portion than  the  owners  of  house  property,  shsuld  they 
deem  it  just  and  expedient  so  to  do." 

By  sect.  250  of  the  Act  of  1855  the  word  **owner"  shall 
mean  the  person  for  the  time  being  receiving  the  raok- 
reut  of  the  lands  or  premises  in  connection  with  which 
the  said  word  is  used,  whether  on  his  own  account  or  as 
agent  or  trustee  for  any  other  person,  or  who  would  so 
receive  the  same  if  such  lands  or  premises  were  let  at  a 
rack-rent." 

By  sect.  110  of  the  Act  of  1862,  the  two  Acts  are  to  be 
construed  as  one. 


forming  such  street,  or  of  the  land  abutting 
thereon  shall  be  calculated,  by  resolving  that  the 
proportions  in  which, each  such  owner  should  be 
assessed  should  be  fixed,  either  by  the  amonnt 
of  the  a9seBsment  to  the  parochial  rates,  or  by  the 
length  of  frontage  to  the  street  of  each  house  or 
piece  of  land,  or  by  any  other  method  that  may 
appear  equitable  to  the  said  vestry,  according  to 
the  circumstances  of  each  particular  case,  and  that 
it  was  not  within  the  power  of  the  justices  to 
interfere  with  or  review  the  acts  of  the  vestry 
or  surveyor  in  that  behalf. 

7.  It  was  admitted  by  both  parties  that,  in  the 
calculation  of  the  proportion  of  the  cost  of  making 
the  said  street,  the  same  was  made  not  on  th^ 
length  of  the  frontages  to  the  street,  but  on  the 
assessment  of  the  respective  properties  to  the 
parochial  rates. 

8.  On  the  other  hand,  it  was  contended  by  the  ap- 
pellants that  they  were  not  liable  for  the  rate  levied 
on  the  said  schools  and  land,  as  they  were  not,  as 
owners  of  the  said  schools  and  land,  owners  of  the 
houses  ** forming"  the  said  street  within  the  mean- 
ing of  sect.  105  of  the  Metropolis  Management 
Act  1855,  and  that  if  they  were  liable  at  all,  they 
were  only  liable  for  a  rate  levied  in  respect  of 
frontage. 

9.  Under  these  circumstances  the  justices  con- 
sidered that  the  appellants  came  within  the  pro- 
visions of  the  several  sections  above  quoted,  and 
that  the  respondents  were  entitled  at  their  discre- 
tion to  apportion  the  cost  either  in  proportion  to 
the  assessment  of  the  properties  or  according  to 
frontage.  They  therefore  made  an  order,  as 
prayed,  upon  the  appellants  for  the  pavment  of  the 
sum  of  2olZ.  Is.,  as  the  proportion  of  the  estimated 
expense  of  providing  and  laying  the  pavement  and 
making  the  road  in  the  said  new  street  in  respect 
of  the  said  house  and  schools. 

10.  The  question  for  the  court  is  whether  the 
appellants,  as  owners  of  the  land  and  school  build- 
ings, are,  as  owners  of  a  house  forming  such  new 
street  within  the  meaning  of  sect.  105  of  the  Act 
of  1855,  or,  under  sect.  77  of  the  Act  of  1862,  as 
owners  of  laud  abutting  on  such  new  street,  liable 
to  be  rated  for  the  making  of  the  said  new  street ; 
and  if  they  are,  whether  tne  said  rate  or  amount 
should  be  assessed  at  the  discretion  of  the  respon- 
dents upon  the  amount  of  the  frontage  or  upon 
the  rateable  value  of  the  land  and  school  build- 
ings. 

11.  If  the  court  shall  decide  in  the  affirmative, 
the  order  made  for  the  payment  of  the  whole 
amonnt  claimed  by  the  respondents  is  to  be  carried 
into  effect. 

12.  If  the  court  shall  decide  otherwise,  an  order 
is  to  be  made  for  payment  of  the  Rums  offered  to 
be  paid  by  the  appellants;  that  is  to  say, 
lOL  14«.  9d.  in  respect  of  No.  127,  Cottenham- 
road,  and  the  sum  of  102.  lis  9d,  in  respect  of  the 
adjoining  piece  of  land  or  passage  way,  or  such 
other  to  be  made  as  directed  by  the  court. 

Sir  H,  James,  Q.C.,  and  Marriott,  for  the  ap- 
pellants, relied  chiefl v  on  The  Plvmstead  Board  of 
Works  V.  The  Britisk  Land  Corripany  (L.  Rep.  10 
Q.B.  16  reversed  on  appeal,  i6.  203).  In  that  case 
the  defendants,  being  owners  of  certain  lands,  had 
laid  them  out  for  building  purposes,  and  made 
roads  across  them  which  were  dedicated  to  the 
public  as  far  as  any  act  of  the  defendants  was 
concerned.  The  plaintiffs,  from  time  to  time, 
paved  the  new  streets  formed  by  the  houses  on  the 
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estate,  and  apportioned  the  costs  among  the 
owners  of  houses  forming  the  streets,  and  the 
owners  of  land  boanding  and  abuttins  on  the 
streets ;  and  in  so  doing  tney  assessed  the  defen- 
dants in  respect  of  the  new  streets  and  roads  where 
bounding  or  abutting  on  the  sides  or  ends  of  the 
streets  payed,  as  being  "  lands  abutting  "  ou  those 
streets  under  sect.  77  of  the  Metropolis  Manage- 
ment Amendment  Act  1862.  It  was  held  by  toe 
Exchequer  Chamber,  reversing  the  judgment  of  the 
Queen's  Bench,  that  the  defendants  were  not 
"  owners."  He  also  argued  that  the  area  occupied 
by  the  appellants  was  not  land  within  the  meaning 
or  sect.  77  of  the  Act  of  1862,  and  that  the  school 
buildings  did  not  form  part  of  the  street  within 
tbe  meaning  of  sect.  105  of  the  Act  of  1855.  And 
he  further  referred  to  Anael  v.  Faddington  Veetry, 
L.  Bicp.  3  Q.  B.  714,  ana  the  remarks  thereon  of 
Lord  Coleridge,  C.  J.,  in  the  Exchequer  Chamber, 
m  the  Plumsiead  case  (ubi  sup.) 

Theeiger,  Q.C.,  Besley  with  him,  for  the  respon- 
dents.— ^The  true  construction  of  sect.  105  of  the 
Act  of  1855  is  strongly  in  favour  of  the  respon- 
dents.   The  liability  to  the  rate  depends  upon  the 
advantage  derived  from  the  paving,  and  that  ad- 
vantage is  not  confined  to  houses  actually  looking 
over    the    street,    but    extends   to  all   buildings 
which  have  their  access  from  the  street  (Baddeley  v. 
OiugeUf  1  Ex.  31^).    That  case  is  precisely  in  point. 
The  case  itself  was  decided  upon  the  construction 
of  The  Metropolis  Paving  Act  (57  Geo.  3,  c.  29), 
s.  24.     That  section  enacted  that    paving  rates 
should  be  laid  "  upon  all  persons  who  shall  inhabit, 
hold,    occupy,  be    in    possession,    or    enjoy  any 
messuages,  tenements,  ...  or  other  buildings  or 
hereditaments,  situate  or  being  within  any  of  the 
streets  or  places  within  the  parochial  or  other 
district."    Communicating  with    the    street    by 
means  of  a  covered  gateway,  there  was  a  yard, 
around  which  were  several* dwelling  houses,  ware- 
houses, and  other  buildings.     The  yard  (with  the 
exception  of  the  width  of  the  gateway)  and  all  the 
dwelling  bouses,  &c.,  round  the  same,  were  situate 
at  the  back  of  several  houses  which  fronted  the 
street.    The  entrance  into  the  yard  was  through 
carriage  gates,  and  sJong  a  covered  gateway.    It 
was    hela    that  the  occapiers  of  the    yara  and 
houses  therein  were  liable  to  the  paying  rate,  such 
premises  b^ing   for    that    purpose   "within   the 
sti'eet,**  inasmuch  as  they  had  a  frontage  on  the 
street,  and  their  sole  communication  was  with  the 
street.  "The Act,"  said  Pollock, C.B.,  "might have 
been  more  clear  if  the  Legislature  had  used  the 
word;?    '  communicating  therewith  and    abutting 
thereupon,'   but  I  think   the  meaning    is  ascer- 
tained by  viewing  the  question  thus :  was  it  the 
intention  of  the  framers  of  this  Act  that  a  person 
like  the  defendant  should  wholly  escape  the  rate  P 
He  clearly  derives  some  benefit  from  the  Act ;  as 
one  of  the  public  in  the  immediate  neighbourhood 
he  shares  in  the  public  advantage.  .  .  .    For  every 
popular  pur]30se  these  premises  are    'within  tbe 
street.'     The  meaning   of  the  Act  is,  that  the 
person  whose  premises  directly  commanicate  with 
the  street  shall  be  liable  to  pay."     He  also  cited 

Neshit  V.  Greenwich  Board  of  Works,  L.  Bep.  10  Q.  B. 

465; 
Mayor  of  MoMhester  v.  Chapman,  37  L.  J.  73,  M.  C. ; 

and,  as  conclusive  of  the  ownership  of  the  appel- 
lants, 

Bowditch  V.  Wakefield   Board  of  Health,   L.  Bep 
6Q.B.567. 


■I 


Marriott,  in  reply,  contended  that  the  actual 
fh>ntage  of  a  street  was  for  calculating  the  advan- 
tages to  be  derived  from  paving  the  essential  part 
of  it,  and  1(hat  it  was  upon  the  occupiers  of  the 
actuail  frontage  that  the  paving  expenses  would 
equitably  fall. 

CocKBURN,  C.J. — On  the  whole,  I  am  of  opinion 
that  judgment  ought  to  be  for  the  respondents.     I 
own  that  my  mind  lias  fluctuated  much  during  the 
argument,  and  I  do  not  mean  to  say  that  I  am 
altogether  free  from  doubt  even  now,  but  the  con- 
clusion which  I  have  come  to  is  that  the  reasons 
given  for  upholding  this    rate  are    good.     The 
words  of  18  &  19  Yict.  c.  120,  s.  105,  are :  "  The 
owners  of  the  houses  forming  such  street  shall 
pay  to  such  vestry  or  board  the  amount  of  the 
estimated  expenses  of  providing  and  laying  such 
pavement."    Now,  it  cannot  be  said  that  we  have 
before  us  the  case  of  a  house  forming,  physically, 
part  of  a  street.    But,  looking  at  what  I  cannot 
nelp  thinking  was  the  intention  of  the  Legislature 
amid  all  this  varying  legislation,  I  must  say  that 
I  think  that,  constructively,  the  house  formed  part 
of  a  street  within  the  meaning  of  the  statute. 
Baddeley  v.  CHngeU  (uhi  «up.)  is  not  directly  in 
point,  inasmuch  as  the  statute  on  which  that  case 
was  decided  used  the  words    "  in    the    street." 
Still,  "  in  the  street "  and  "  forming  part  of  the 
street "    are  expressions  substantially    identical. 
And,  looking  to  the  justice  of  tbe  case,  and  to  the 
proper  incidence  of  contributions  to  this  paving 
rate,  I  observe  that  although  the  house  does  not 
front  the  street,  it  has  access  to  it.    Access,  in 
fact,   is   the   foundation  of   liability,    and    it    is 
essential  to  access  that  a  street  should  be  well 
paved.    If  tbe  street  be  well  paved,  and  the  owner 
of  a  particular  house    has  access  to  it,  then  it 
matters  little  where  the  house  is.    A  large  and 
liberal    construction    should    be    put   upon    the 
statute.    It  is  to  be  observed  that  for  all  practical 
purposes,  such  as  postal  purposes,  the  house  forms 
part  of  the  street.  I  was,  I  confess,  much  staggered 
b^  the  argument  that,  upon  the  construction  I  now 
give  to  tbe  statute,  old  courts  which  are  distinct 
from  the  street,  but  to  which  the  access  is  from 
the  street,  would  come  within  the  section,  and  be 
liable  to  be  rated.    But  the  answer  to  this  argu- 
ment seems   to  be  that  such  courts  are  public 
property,  whereas  the  house  with    which  we  are 
now  dealing  is  private  property.    Upon  all  prin- 
ciples of  equity  and  justice  the  rate  ought  to  be 
allowed. 

Mellob,  J. — I  am  of  the  same  opinion.  I  thir.k 
myself  that  this  case  is  d  fortiori  to  Badiieley  v. 
GvngeU  (ubi  Bup,),  but  independently  of  that  case,  I 
should  have  come  to  the  same  conclusion  as  my 
Lord  has  done.  Many  of  the  arguments  which 
have  been  urged  before  ns  might  be  consiiiered  by 
the  vestry  in  estimating  the  amount  of  the  rate, 
but  there  is  no  reason  why  the  appellants  should 
escape  from  payment  of  the  paving  expenses 
altogether.  The  appellants  have  the  benefit  of  an 
open  space  between  their  school  buildings  and  the 
street,  and  are  practically  in  the  same  position  ae 
frontagers.  As  for  the  var3ring  phraseology  of  the 
Acts,  I  think  that  only  shows  that  the  Legislature 
intended  that  different  constructions  Hhould  ob- 
tain according  to  the  difierences  of  the  subject 
matter.  It  is  reasonable  and  just  that  the  rate 
should  not  fall  upon  frontagers  only. 

QuAiN,  J. — I  am  of  the  same  opinion.  Unless 
this  case  be    distinguishable    from    Baddelnj  v. 
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Shillito    V,  Thompson— Atwood  (app.)  v.  Case  (resp.). 


[Q,B.  Div. 


QingeU  {vibi  sup.),  that  case  is  almost  conclusive. 
"Forming  the  line"  of  a  street  means  comsti- 
tnting  a  street  in  the  ordinary  sense  of  the  term. 
The  appellants  have  direct  access  to  the  street,  and 
that  is  the  vital  point. 

Judgment  for  the  respondents. 

Solicitors  for  the  appellants,  Oedge,  Kirhy,  and 
MUlett. 
Solicitor  for  the  respondents,  John  Lwyton. 


Wednesday,  Nov.  17, 1875. 

Shillito  v,  Thompson. 

Scde  of  cheese  unfit  for  food — Municipal  Corpora- 
tion  Act  1835,  0.  90,  a/nd  hye-law  made  there- 
under— Whether  bye-law  toithin  powers  of  section 
— Whether  sale  a  "  nuisance  " 
A  borough  toum  council  as  such  may  mxike  a  bye- 
law  for  the  pwnishment  of  persons  selling  pro- 
visions wnfit  for  food. 
By  sect.  90  of  the  Municipal  Corporation  Act  1835, 
"  It  shall  be  lawful  for  the  council  of  any  borough 
to  muke  su^h  bye-laws  as  to  them  shall  seem  m^et 
for  the  good  rule  and  government  of  the  borough, 
and  for  the  prevention  and  suppressian  of  all 
sv^h  nuisances  as  are  not  already  punishahle  in  a 
swmnuiry  manner  by  virtue  of  any  Acf  in  force 
throughout  such  borough.^* 
Under  the  above  section  the  Town  Council  of  D. 
made  a  bye-law  by  which  "any  butcher,  dealer 
in  meat,  or  other  person,"  eaoposing  for  sale  "  an/y 
m>eat,fish,  poultry,  or  other  provisions  "  unfit  for 
food  or  deUterious  to  health,  was  adjudged  to  pay 
a  fine  of  forty  shillings. 
8.  was  convicted  by  justices  under  the  bye-law  of 
having  in  his  possession  cheese  which  the  justices 
found  as  a  fact  to  be  decomposed  and  wnjU  for 
food. 
Held,  upon  a  case  staled  under  20  Sf  21  Vict.  c.  43, 
that  the  bye  law  was  legally  made,  and  thai  the 
conviction  ought  to  be  affirriMd. 
This  was  a  case  stated  under  20  &  21  Yict.  o.  43, 
by  two  justices  of  the  peace  for  the  Borough  of 
Doncaster  for  the  opinion  of  the  Court  of  Queen's 
Bench. 

The  respondent  was  inspector  of  nuisances  for  the 
borough,  and  as  such  inspector,  laid  an  information 
against  the  appellant,  being  a  grocer  in  the 
borough,  for  that  he  unlawfully  had  in  his  posses- 
sion, with  intent  to  sell,  certain  unwholesome 
victuals  or  provisions,  to  wit,  cheese,  unfit  for  the 
food  of  man,  contrary  to  the  bye-laws  of  the  said 
borough. 

By  the  Municipal  Corporations  Act  1835  (5  &  6 
Will.  4,  c.  76)  sect  90,  it  is  enacted  as  follows : 

It  shall  be  lawful  for  the  ooanoil  of  any  borough  to 
make  suoh  bye-laws  as  to  them  shall  seem  meet  for  the 
good  rule  and  government  of  the  borough,  and  for  the 
prevention  and  suppression  of  all  suoh  nuisanooB  as  are 
not  already  punishable  in  a  summazv  manner  by  virtue 
of  any  Aot  in  force  throughout  suoh  borough;  and  to 
appoints  by  suoh  bye-laws  suoh  fines  as  the]^  shall  deem 
neoessary  for  the  prevention  and  suppression  of  suoh 
offenoes 

Among  certain  bye-laws  made  under  the  above 
section,  was  bye-lawlNo.  35,  under  which  the  infor- 
mation was  laid.    Such  bye-law  is  as  follows : 

85.  Exposing  meat  for  sale. — If  any  butoher  or 
dealer  in  meat,  or  any  fishmonger,  poulterer,  or  other 
person,  shall  expose  or  offer  for  sale  in  or  u^n  his 
shop,  stall,  warehouse,  or  in  any  part  of  his  pre- 
mises, or  otherwise,  within  the  said  borough,  or  have  ' 


in  his  possession,  with  intent  to  sell  or  expose  for 
sale,  the  flesh  of  any  diseased  animal,  or  any  unsound, 
putrid,  or  unwholesome  meat,  fish,  poultry,  or  other 
viotuflis  or  proyisions,  unfit  for  the  food  of  man,  or 
whioh  would  be  deleterious  to  the  health  of  persons  who 
might  feed  thereon  (the  unfitness  or  deleteriousness 
whereof  shall  be  in  the  decision  of  the  justices  adjudi- 
cating on  the  complaint  thereof),  or  shall  kill  any 
diseased  animal  for  the  purpose  of  sale  for  human  food, 
every  person  bo  respeotiTdv  offen^ng  shall  for  such 
offence  forfeit  and  pay  the  mie  or  sum  of  forl^  shillings. 

Under  the  above  bye-law  the  appellant  was  con- 
victed for  selling  cheese  which  the  justices  found 
as  a  fact  was  decomposed  and  unfit  for  human 
food.  [The  case  set  out  the  evidence  in  full,  and 
such  evidence  was  conflicting  upon  this  point.] 
The  points  of  law,  as  raised  by  the  case,  were 
these : — 

1.  Whether  the  Doncaster  Town  Council  had 
power  under  the  Municipal  Corporations  Act,  sect. 
90,  to  make  bye-law  No.  35,  so  as  to  give  it  the 
force  of  law  within  the  borough  of  Doncaster. 

2.  Whether  the  Sanitary  Acts  subsequently 
passed  had  not  virtually  repealed  the  bye-law,  if  it 
ever  had  the  force  of  law  P 

3.  Whether  cheese  was  an  article  of  food  within 
the  meaning  of  the  bye-law  P 

If  the  court  should  be  of  opinion  that  the  bye 
law  was  legally  and  properly  made,  the  conviction 
was  to  stand;  if  the  court  should  be  of  opinion 
otherwise,  the  complaint  was  to  be  dismissed. 

Lochwood,  for  the  appellant. — It  must  be  con- 
ceded that  the  sale  of  trie  cheese  was  within  the 
words  of  the  bye-law,  but  it  is  submitted  that  the 
bye-law  is  ulira  vires.  It  cannot  be  said  that  the 
appellant's  having  the  cheese  in  his  possession 
amounted  to  a  nuisance  within  the  meaning  of 
sect.  90  of  the  Municipal  Corporations  Act.  A 
nuisance  to  be  indictable  must  be  a  nuisance  in 
fact  {B.  V.  Davey,  5  Esp.  217).  [Blackbitrn,  J. 
referred  to  Beg.  v.  Stephenson,  3  F.  &  F.  106.  In 
that  case  it  was  held  that  a  meat  salesman  can  be 
indicted  and  convicted  at  common  law  for  know- 
ingly exposing  meat  for  sale  in  a  public  market  as 
fit  for  human  food,  which,  in  fact,  is  not  so.  For 
Willes,  J.  asked  the  jury,  "Did  the  defendant 
know  when  he  sent  up  the  meat  that  it  was  unfit 
for  human  food  P  and  did  he  send  it  up  to  be  sold 
for  human  food  P  "] 

No  counsel  appeared  for  the  respondent. 

Per  Curiam  (Blackburn,  Mellor,  and  Quain,  JJ.) 
— This  conviction  must  be  affirmed. 

Judgment  for  the  respondent. 

Solicitor  for  the  appellant,  B.  Beldan,  for  E.  Q. 
Peagam,  Doncaster. 


Wednesday,  Nov.  17,  1875. 
Atwood  (app.)  v.  Case  (resp.). 

Merchant  Shipping  Act  1854,  s.  237,  construction 
of— Going  on  board  newly  arriving  ship,  "  before 
actuM^  arrival." 

By  sect.  237  of  the  Merchant  Shipping  Act  1854*, 
every  person  (except  as  therein  accepted)  who 
"  goes  on  board  any  ship  ahout  to  arrive  al  the 
^lace  of  her  destination  oefore  her  actual  arrival 
in  dock,  or  at  the  place  of  her  discharge,  unihoul 
the  permission  of  the  master,"  incurs  a  penalty 
as  therein  mentioned. 

C,  withoul  leave  of  the  master,  went  on  board  a 
ship  bound  from  a  foreign  'port  to  Bristol,  as  she 
lay  in  the  Cumberland  Basin  of  Bristol  Harbour. 
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Atwood  (app.)  V,  Casb  (resp.). 


[Q.B.  Div. 


TJie  thip  (which  the  crew  soon  afterwards  left) 

remained  in  the  hasin  all  night,  hut  did  not,  nor 

was  U  intended  that  she  should,  discharge  her 

cargo  there.     The  next  morning  slis  was  moored 

further    into  the  liarhour,  and    discharged    her 

cargo  at  another  quay  in  the  port  of  Bristol. 

An    ^nfomuUijon     having    been    preferred    before 

justices  against  0.  for  contravening  sect.  237  of 

the  Merchant   Shipping   Act   1854,   the  justices 

dismissed  fhe  same.     Thp.  informant  having  ap' 

pealed,  under  20  ^  21  Vict.  c.  43, 

Held,  that  the  ship  had  actually  arrived  in  dock, 

and  that  judgment  ought  to  be  for  the  respondent. 

This  was  a  case  stated  for  the  opinion  of  tne  Conrt 

of  Queen's  Bench,  under  20  &  21  Yict.,  c.  43,  by 

two  justices  of  the  peace  for  the  town  and  county 

of  Bristol. 

1.  Upon  the  hearing  of  a  certain  information 
preferred  by  the  appellant,  a  police  officer  and  a 

Sjrson  employed  in  the  service  of  Her  Majesty^ 
card  of  Trade,  against  the  respondent,  a  sailor's 
boarding-house  keeper,  for  that  he,  not  being  in 
Her  Majesty's  service,  and  not  being  duly  autho- 
rised by  law  for  the  purpose,  unlawfully  did  go  on 
board  a  certain  British  ship,  to  wit,  the  Lord 
Dujhcan,  about  to  arrive  at  her  place  of  destination 
before  her  actual  arrival  in  dock  or  at  tbe  place  of 
her  discharge,  without  the  permission  of  the 
master  of  the  said  ship,  contrary  to  the  237th 
section  of  the  Merchant  Shippina:  Act  1854,  we 
dismissed  the  case. 

2.  The  section  referred  to  is  as  follows  : 

Every  person  who,  not  being  in  Her  Majesty's  servioe, 
and  not  being  dnly  authorised  by  law  for  the  purpose, 
goes  on  board  any  ship  about  to  arrive  at  the  plaoe  of 
her  destination,  before  her  aotual  arrival  in  dook  or  at 
the  place  of  her  didoharge,  without  the  permission  of  the 
master,  ahftll  for  every  suoh  offenoe  inonr  a  penalty  not 
exoeeding  £20 ;  and  the  master  or  person  in  charge  of  suoh 
ship  may  take  any  snoh  person  po  going  on  board  as  aforesaid 
into  custody,  and  deliver  him  up  forthwith  to  any  oon- 
stable  or  peace  officer,  to  be  by  him  taken  before  a 
jostice  or  justices,  and  to  be  dealt  with  according  to  the 
provisions  of  this  Act. 

3.  The  said  ship  arrived  from  a  foreign  port  on 
Sunday,  the  4th  July  1875,  and  passed  through  the 
gate  of  the  Cumberland  Basin  in  the  port  of 
Bristol,  in  the  city  and  county  of  Bristol,  about 
seven  o'clock  in  the  evening. 

4.  Immediately  after  the  ship  had  entered  the 
basin  the  appellant,  who  is  specially  employed  by 
the  Board  of  Trade  for  the  purpose,  went  on 
board,  introduced  himself  to  the  master,  and  re- 
mained on  board  with  his  permission.  Yery  shortly 
afterwards,  and  while  the  ship  was  being  moored, 
the  re.«)pondent  went  on  board  her,  his  alleged 
object  being  to  see  one  of  the  crew.  He  spoke  to 
the  master,  but  did  not  obtain  permission  to 
remain  on  board,  the  master  telling  him  that  he 
was  not  wanted.  The  respondent  went  away 
from  the  ship  and  returned  on  board  again  shortly 
afterwards,  and  he  then  refused  to  leave  when 
requested  by  the  appellant  so  to  do. 

5.  The  crew  left  the  ship  on  arriving  in  the 
basin,  which  is  usual,  and  the  ship  remained  there 
all  iiight. 

6.  The  next  morning  she  was  moored  further 
into  the  floating  harbour,  and  afterwards  dis- 
charged her  cargo  at  another  quay  in  the  port  of 
Bristol. 

7.  Cumberland  Basin  is  divided  from  the  river 
Avon  by  dock  gates,  and  is  a  complete  dock  form- 
ing pa**t  of,  but  divided  by  other  aock  gates  from 
the  rest  of  the  docks  formed  under  and  governed 

Mag.  Cab. — Yol.  X. 


by  the  Bristol  Dock  Act  1868,  and  other  local 
Acts.  There  are  quays  on  each  side  of  the  basin 
at  which  ships  frequently  discharge  cargoes,  but 
the  Lord  Duncan  did  not  discharge,  and  it  was  not 
intended  that  she  should  discharge  any  of  her  cargo 
there. 

8.  On  behalf  of  the  respondent  it  was  contended 
that  the  section,  being  penal,  must  be  read  strictly, 
and  that  the  words  were  alternative,  so  that  it  was 
enough  to  take  his  actions  out  of  the  provisions  of 
the  statute  if  the  vessel  could  be  said  to  have 
arrived:  (1)  "At  her  place  of  destination,"  or  (2) 
"In  Dock,"  or  (3)  "At  the  place  of  her  dis- 
charge." 

But  in  this  case,  as  to  all  three  phrases,  it  was 
agreed,  as  a  fact,  that  she  had  arrived  at  her  place 
of  destination,  that  she  was  in  dock,  and  that  she 
had  also  arrived  at  the  place  of  her  descharge. 

9.  On  behalf  of  the  appellant,  it  was  contended 
that  it  was  not  sufiBcient  that  the  vessel  had 
arrived  in  port  to  exempt  a  person  acting  as  the 
respondent  had  acted,  from  being  amenable  to  the 
statute,  that  so  long  as  she  had  not  arrived  "  at  the 
place  of  her  discharge,"  he  could  not  board  with- 
out permission  from  the  master,  and  that  it  was 

f  not  until  Monday  the  5th  July  last  that  the  Lord 
Duncan  arrived  at  the  place  of  her  discharge. 

The  j  ustices  decided  as  follows : — (1)  That  the  ship 
was  not  "  about  to  arrive  at  the  place  of  her  desti- 
nation "  (which,  having  regard  to  the  section,  they 
considered  a  condition  precedent  to  bringing  the 
respondent  within  its  words)  as  she  bad  actually  ar- 
rived there,  that  is  to  say,  she  had  arrived  at  Bristol ; 
(2)  That  she  was  in  dock,  that  is  to  say,  in  the 
Cumberland  Basin ;  and  (3)  That  she  had  arrived 
at  the  place  of  her  discharge,  which  was  Bristol, 
althouc^h  she  was  not  then  actually  at  the  quay  at 
which  she  was  afterwards  unloaded,  inasmuch  as 
that  precise  locality  as  to  all  ships  depends  more  or 
less  upon  the  Bristol  Quay  wardens' arrangements, 
and  upon  yarious  circumstances  over  which  owners 
and  masters  of  ships  have  no  control  or  fore- 
knowledge. 

A  plan  accompanied  the  case. 

Bowen  for  the  appellant  argued  that  great  stress 
was  to  be  laid  upon  the  word  "actual"  in  the 
section.  The  arrival  in  the  present  case  was  only 
a  constructive  arrival.  [Quain,  J.— This  is  a 
penal  statute  and  must,  as  such,  be  construed 
strictly.] 

Cole,  Q.C.,  for  the  respondent,  was  not  called 
upon. 

Blackbubn,  J. — I  am  of  opinion  that  our  judg- 
ment ought  to  be  for  the  respondent,  and  that 
upon  the  second  of  the  grounds  mentioned  by  the 
justices.  Neither  the  first  or  third  grounds  are 
supportable.  It  is  idle  to  say  that  the  port  of 
Bristol  was  the  place  of  destination  of  this  ship. 
She  was  in  dock  when  she  was  in  Cumberland 
Basin,  and  that  is  enough.  There  was  an  aotvai 
arrival  of  the  ship  witnin  the  meaning  of  the 
section. 

Mbllor,  J. — I  am  of  the  same  opinion  and  for 
the  same  reason. 

QuAiN,  J. — A  strict  oonstmotion  should  bo  put 
upon  the  statute.  The  ship  had  arrived  in  dock. 
The  words  "  other  plaoe  of  her  discharffe  "  were,  I 
think,  put  in  to  embrace  the  cases  which  might 
arise  ox  a  ship  discharging  elsewhere  than  in  dock. 
On  the  other  two  grounds  the  justices  were 
wrong.  JtMgment  for  the  respondent. 

D 
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Solicitors  for  the  appellant,  Whitet,  Benard  and 
Oo.,  for  Henry  Britten,  Press,  and  Inship,  Bristol. 

Solicitors  for  the  respondents,  Darby  and  Cum- 
berland, for  J,  H.  Clifton,  Bristol. 


Saturday,  Nov.  13, 1875. 

Ebg.  v.  Ghobltom-upon-Medlock. 

DisaUoufomce  by  Poor  Law  auditor — Ch<xrge  for 
making  a  valuation — Consent  of  vestry — 27  4r  28 
Vict.  c.  39,  s.  7. 

An  assessment  committee' required  the  overseers  of  one 
of  their  toumships  to  make  out  and  copy  a  valuation 
list  under  25  ^  26  Vict,  c.  103,  s.  26.  The  board 
of  overseers  passed  a  resolution  that  their  clerks 
a/nd  collectors  had  no  time  to  do  ihe  work  required, 
and  thai  certain  persons  should  be  employed  for 
the  puiyose.  The  overseers  obtained  a  resolution 
of  the  vestry  that  the  expense  of  this  employment, 
which  had  then  been  defrayed,  should  be  charged 
upon  tJie  poor  rates.  The  Poor  Law  auditor  disaU 
lowed  this  charge  on  the  ground  that  the  ovei'seers* 
ordinary  clerks  and  collectors  ought  to  have  done 
the  work  themselves. 

Held,  upon  a  rule  for  a  uyrit  of  certiorari  to  bring  vm 
this  disallowance,  that  by  27  ^  28  Vict,  c.  39,  s.  7, 
when  a  vestry  consents  to  such  a  charge,  even 
after  the  expense  has  been  defrayed,  the  auditor 
has  no  power  to  disallow  U. 
This  was  a  rule  nisi  granted  on  behalf  of  the  defen- 
dants, the  overseers  of  the  poor  of  the  township  of 
Chorlton-upon-Medlock,  upon  an  application  for  a 
writ  of  certiora/ri,  calling  upon  the  prosecator,  W. 
Boberts,  aaditor  of  the   South  Lancashire  and 
CbeshireAudit  District,  which  comprises  the  above- 
named  township,  to  show  cause  why  a  certain  item 
of  disallowance  of  the  sum  of  141.  lOs.  made  by 
him  in  the  accounts  of  the  defendants  for  the  half 
year    ended    29th    Sept.     1874    should    not    be 
qnashed. 
The  said  item  of  the  accounts  was  : — 
Aooonnt  of  expenseB  incurred  by  the  board  of  oyer, 
seers  of  the  township  of    Chorlton-npon-Medlook,   in 
reyising  the  rateable  hereditaments  of  the  toimahip,  and 
in  making  out  a  new  yaloation  liat,  and  oopy  of  the 
rateable  hereditaments  in  the  township  as  required  by 
an  order  of  the  Chorlton  Union  ABseaament  Committee, 
dated  14th  May,  1874,  viz. : 

34th  Sept.  1874.  £  a.  d. 

Paid  to  Meacrs.  Herald  and  Walker,  printera  for  paper 
upon  which  to  write  the  Taloation  liat  and  copy, 

ruling  and  prlntlog  heading  to  aame 4   9    6 

Paid  to  J.  W.  Taylor,  for  writing  ndoatiou  liat,  and 

aoaiating  at  examination  thereof 7  15   0 

Paid  to  J.  Johnaon  for  wriUng  oopy  of  ▼aloaHon  liat ...    6   0    0 
Paid  to  W.  Ooaa  for  aaaisting  at  the  examination  of 

aaaacaoaenta  in  Talnation  liat  and  oopy 0  15   0 

Paid  to  Meaora.  Herald  and  Walker,   printera,   for 
printing  notioea  for  ohardi  and  chapel  doora  of 

depoait  of  ralnation  liat  for  public  inapection    0    6    0 

Paid  to  J.  B.  Hartlaj,  bill  poater,  for  poating  notioaa 
upon  thirty-aeren  ohnrch  and  chapel  doora  of  depoait 

of  Talaatlon  liat  for  pablio  inspection 0    8    6 

Paid  to  Meaars.  Hemld  and  WaUcer,  printera,  for  bind- 
ing of  Taloation  liat  0 12   6 

Paid  to   Meaora.  Herald  and  Walker,   printera,  for 


printing  notices  of  veatry  meeting  for  allowanoea  of 
orerseers,  expenaea  in  and  about  the  Bulking  of 
▼alnation  liat  and  oopy 0   6    0 

Paid  to  J.  B.  Hartley  for  poating  notioea  upon  thirty- 
aeren  church  and  chapel  doora  of  vestxy  meeting 0    8    6 

Paid  to  A.  J.  Bennett,  ehief  clerk  of  the  board  of  over- 
aeera  for  the  aerTioes  In  connection  with  the  pre- 
paration of  the  said  Hat,  and  copy  depoait  and  trana- 
miaaion  of  same,  preparation  of  thi«  account,  calling, 
he.,  attending  ventrj  meeting,  and  for  attending  to 
the  reqnlrementa  of  thestatntea  in  that  behalf 15   0   0 


85    9    0 


Disallowed    «14  10   0  i 


The  items  disallowed  are  the  2ttd,  3rd,  and  ^th* 
in  the  above  account. 

The  following  were  the  reasons  for  this  disallow 
anoe  signed  by  the  said  W.  Koberts,  the  distrioi 
auditor : 

My  reasons  for  disallowing  the  aboTS  sum  of  141.  lOt. 

Sid  by  the  oyerseers  of  the  towndiip  of  Ohorlton-npon- 
edlook  for  writing  a  yaloation  list  and  a  oopy  for  Union 
Assessment  Committee  are:  First,  beoavae  there  being 
in  this  township  oolleoting  olerks  appointed  nnder  a  loosl 
Aot  of  Parliament  to  ooUeot  the  rates  for  the  relief  of 
the  poor  in  this  township,  it  was  in  my  opinion  the  da^ 
of  snoh  oolleotors,  without  any  additional  oharge  upon 
the  poor  rates,  to  hare  disohairged  the  duties  for  wluoh 
the  payments  were  made,  having  referenoe  to  Artioles 
6  and  60  of  the  general  order  for  aoooonts  of  the  Poor 
Law  Board^  dated  14th  Jan.  1867,  in  foroe  in  the  Chorlton 
Union  and  in  the  townships  therein  oompriaed,  and  which 
inolades    the     township     of     Chorlton-npon-Medlook. 
Secondly,  because  in  diaallowing  these  payments  I  fol- 
lowed the  deoialon  of  the  Local  Goremment  Board  on  aa 
appeal  to  them  respecting  a  disallowance  of  a  similar 
payment  in  the  aocoanta  of  the  overseers  of  the  poor  of 
the  township  of  Halme  in  the  same  union  (and  to  which 
township  the  said  local  Aot  also  applied,  aa  expressed  in  a 
letter  from  the  Local  Qovernment  Board,  dated   16th 
June  1874,  No.  ^HftO.,  and  addressed  to  the  then  late 
orerseers  of  the  said  township  of  Hulme,  diapoabig  of 
an  appeal  against  such  disallowance.    Thirdly,  it  was 
stated  before  me  by  the  oollectinff  clerks  abore  referred 
to  that  at  the  particular  time  when  this  valuation  liat 
waa  required  they  were  fully  occupied  either  with  the 
preparation  of  a  new  rate  or  some  other  ordinary  and 
accustomed  duties  of  their  office,  but  as  I  understand 
the  law  of  the  Local  GoTcrnment  Board  to  be  that  when 
officers  are  appointed  they  undertake,  in  consideration  of 
their  specified  salaries  or  other  remuneration,  to  perform 
or  cause  to  be  performed  ail  the  legal  duties  appertaining 
to  their  office,  I  was,  therefore,  of  opinion  that  it  waa  the 
duty  of  these  officers  to  hare  made  all  requisite  arrange- 
ments and  discharged  their  duties  as  far  as  related  to  uie 
copying  of  such  ralnation  list  without  any  additional 
oharge  upon  the  poor  rates,  and  that  the  orerseers  of  the 
poor  of  this  township,  in  employing  additional  persons 
to  oerform  this  dutr  inourrmi  nwneoeaearr  and  imorooer 
expensea ;  and,  fourthly,  because  the  collecting  and  other 
clerka  appointed  in  any  toimship  to  which  the  abore 
local  Aot  relates  being  appointed  at  salariea  or  other 
remuneration  sanctioned  by  the  Local  (Goremment  Board, 
I  was  alao  of  opinion  that  on  thia  ground  it  ia  not  within 
the  diacretion  of  the  orerseera  to  reliere  such  officers 
from  the  performance   of   any  dutiea  that  they  hare 
undertaken  in  oonaideration  of  their  aalariea  by  appoint- 
ing other  persona  to  discharge  any  of  such  duties,  and 
thereby  increase  the  burden  upon  the  poor  rate. 
Dated  the  6th  day  of  Jan.  1875. 

It  appeared  from  the  affidavits  of  the  several 
overseers  and  oollectors  of  the  township  of 
Chorlton-on-Medlock  that  on  the  21st  May  1874 
the  board  of  overseers  received  a  letter  from  the 
Clerk  of  the  Chorlton  Union  Assessment  Committee 
requiring  a  new  or  supplemental  valuation  list 
to  be  made  for  the  said  township,  within  three 
months  from  the  14th  May,  the  diate  of  the  said 
letter;  that  during  the  period  within  which  the 
said  valuation  list  had  to  be  made  the  olerks  and 
collectors  forming  the  ordinary  staff  in  the  employ 
of  the  board  were  fully  occupied  from  day  to  day 
during  the  business  hours  of  the  day  and  fre- 
quently until  late  at  night,  upon  the  business 
of  the  said  board;  that  it  was  deemed  by  the 
board  inexpedient,  and  it  would  certainly  have 
been  in  the  highest  degree  inconvenient  to  take 
those  officers  from  the  business  upon  which  they 
were  engaged  in  order  to  write  out  and  copy  the 
valuation  lists,  for  the  performance  of  other  dnties 
of  the  utmost  importance  would  have  been  thereby 
interfered  with  and  prevented  from  being  carried 
out ;  that  under  these  circumstances  the  board  of 
overseers  did  not  direct  the  collectors  or  other 


kAGtST&ATfiS'  CASES. 


19 


Q.B.  Div.] 


Rig.  V,  Ohoxlion-upok-Medlogk. 


[Q.B.  Div. 


offioialB  to  write  ont  the  valuation  lifit  and  copy 
thereof,  but  they  aathorised  the  clerk  to  the  board 
to  employ  writers  to  write  out  the  list  and  copy ; 
and  a  formal  resoiation  employing  two  writers 
named  therein  was  passed  and  put  upon  the 
minaies  of  the  board. 

It  was  also  stated  on  affidavit  by  the  several 
clerks  and  collectors  of  the  overseers  of  Chorlton- 
on-Medlock  that  they  all  commenced  their  said 
employments  before  the  date  of  the  order  of  the 
Poor  Law  Board  of  1867 ;  that  it  formed  no  part 
of  the  duties  they  undertook  to  make  out  or  copy 
such  valuation  list  as  that  required  by  the  assess- 
ment committee;  and  that  they  had  no  time  to 
accomplish  that  work  as  well  as  their  resrular 
dutieH. 

The  account  of  expenses  incurred  in  making 
ont  the  said  list  and  copy  as  aforesaid,  with 
vouchers  of  payment,  were  laid  before  a  vestry 
meeting  convened  by  the  overseers  of  the  said 
township  after  due  notice  in  accordance  with  the 
requirement  of  the  27  &  28  Yict.  c.  39,  s.  7,  and 
held  on  the  24th  Sept.  1874,  and  the  same  was 
allowed  bv  such  meeting ;  and  the  said  overseers 
were  authorised  by  the  vestry  by  express  reso* 
lution  to  charge  the  said  sum  of  352.  9s,  upon  the 
poor  rate  of  the  said  township,  as  follows  : — 

fiesolred,  that  the  oreneen,  haTiiig  inoorred  the  ex- 
pense of  35{.  98.,  in  making  out  a  valnation  list  and  copy 
under  the  proyiaions  of  the  Union  AMeeement  Committee 
Aot  1862,  tiiie  Testry,  under  the  powers  and  proviftione  of 
the  Union  Asaesament  Committee  Act  Amendment  Aot 
1864,  oonsents  unto  and  allows  suoh  sum  of  851.  9s.,  and 
oertifies  the  same  to  be  due  to  the  overseers,  and  autho- 
rises them  to  charge  the  said  snm  of  851.  9s.  upon  the 
poor  rate  of  this  township. 

Herschell,  Q.G.  and  Forbes  showed  cause  on  be- 
half of  the  auditor. — This  is  an  application  under 
7  &S  Vict.  o.  101,  s.  35,  the  following  section  (the 
36th)  providing  another  remedy  under  similar  cir- 
cumstances by  application  to  the  Poor  Law  Com- 
missioners. These  Commissioners  have  given  a 
decision  on  this  very  point  directly  in  favour  of 
the  auditor's  disallowance  in  this  case.  [Cock- 
BUBN,  C.J. — That  does  not  prevent  our  considering 
the  matter  on  its  merits.]  By  sect.  46  of  4  &  5 
Will.  c.  76,  the  Poor  Law  Commissioners  were  era- 
powered  to  issue  orders  and  rules  regulating  the 
duties  of  overseers  and  their  clerks  and  collecting 
officers,  and  by  Article  6  of  the  orders  dated  the 
14th  Jan.  1867,  and  ipsued  in  pursuance  of  that 
section,  **  Every  collector  appointed  for  a  parish 
shall  enter  up  so  much  of  any  books  or  forms  of  the 
overseers  relating  to  the  valuation  list,  or  to  the 
collection  of  the  poor  rates,  as  he  may  bo  directed 
to  enter  up  by  the  overseers  for  the  time  being, 
and  shall  enter  in  the  rates'  book  all  such  particu- 
lars of  every  assessment  as  be  shall  be  directed  by 
such  overseers  to  enter  therein ;  and  every  such 
collector  shall  attend  before  the  auditor  at  the 
same  time  as  the  overseers  of  the  parish  for  which 
he  acts."  And  by  Article  60,  "  The  term  '  collec- 
tor' in  the  construing  of  this  order  shall  be  taken 
to  apply  to  any  person  appointed  under  any  Act  of 
Parliament,  or  any  order  of  the  Poor  Law  Board, 
to  collect  the  rates  for  the  relief  of  the  poor  in  any 
parish  or  parishes,  whether  such  person  shall  be 
designated  collector  of  poor  rates  or  assistant  over- 
seer, or  be  called  by  any  other  name  whatever,  or 
the  collector  of  the  guardians,  as  the  context 
shall  require."  Before  these  crders,  however,  by 
the  Manchester  Overseers'  Act  1858  (21  &  22 
Vict.  o.  Ixii.,  s.  6)  the  overseers  of  each  township 


in  Manehester  were  incorporated  separately  to  a 
qualified  extent,  and  the  section  conclodes :  "  Snob 
overseers  may,  from  time  to  time,  appoint  such 
clerks,  surveyors,  and  servants  to  aid  tbem  in  the 
discharge  of  their  duty,  with  such  salaries  as  the 
Poor  Law  Board  shall,  from  time  to  time  sanction, 
and  pay  the  same  out  of  the  poor  rate,  all  such 
clerks,  surveyor,  and  servants  being  liable  to  the 
same  responsibility  as  officers  appointed  under  the 
Act  of  4  &  5  Wm.  4  c.  76."  The  work  here 
required  by  the  assessment  committee  is  authorised 
by  sect.  26  of  the  Union  Assessment  Committee 
Aot  1862  (25  &  26  Yict.  c.  103) ;  but  any  extra 
expense  incurred  in  completing  it  can  only  he  paid 
out  of  the  rates,  if  the  vestry  authorise  the  work 
to  be  done  at  extra  expense.  The  words  6f  27  &  28 
Yict.  0.  39,  s.  7|  are  i  "  When  the*overseers  of  any 
parish  incur  any  expense  in  making  out  any  valua- 
tion list  or  supplemental  list,  or  in  revising  or 
valuing  anv  of  the  rateable,  hereditaments  of  such 
parish,  under  the  provisions  of  the  Union  Asses- 
ment  Committee  Act  1862,  with  the  consent  of  the 
vestry  given  by  express  resolution,  after  due  notice, 
they  may  charge  such  expense  as  far  as  the  same 
may  be  authorised  by  the  vestry,  upon  the  poor 
rate;  and  if  no  vestry  meeting  be  held,  or  no 
decision  arrived  at  on  the  subject,  then  to  the 
extent  which  the  assessment  committee  shall 
allow.  Provided  that,  as  regards  the  valuation  of 
the  property,  no  expense  shall  be  so  charged  upon 
the  poor  rate,  unless  the  consent  of  such  committee 
to  the  procuring  of  such  valuation  by  the  overseers 
shall  have  been  given  previously  to  the  same  being 
made."  Here  the  autnority  of  the  vestry  was  not 
obtained  till  after  the  expense  was  incurred. 

Monde,  Q.C.  and  Lumley  supported  the  rule. — 
The  effect  of  that  7th  section  of  the  Act  of  1864  is 
not  to  require  any  consent  of  the  committee  pre- 
viously to  the  copying  of  valuation  lists :  the 
words  "with  the  consent  of  the  vestry  given  by< 
express  resolution  "  refer  to  the  power  to  charae 
the  expenses  upon  the  poor  rate,  not  to  the  right 
to  incur  the  expense.  [Cockbukn,  C.J. — There  is 
little  in  the  language  of  the  provision  to  show 
which  way  it  is  intended  to  be  read.]  It  cannot 
mean  that  the  previous  consent  of  the  vestry  is  to 
be  obtained  before  the  overseers  incur  any  expense. 
[Stopped  by  the  court.] 

CocKBURN,  C.J. — There  is  a  duty  imposed  upon 
the  overseers  by  the  Legislature  to  make  or  copy  a 
valuation  whenever  the  assessment  committee  re- 
quires it.  No  provision  is  made  as  to  how  this 
duty  should  be  carried  out,  nor  as  to  the  pavment 
of  any  expense  it  may  require,  except  by  the  7th 
section  of  the  Union  Assessment  Committee  Act 
Amendment  Act  1864.  The  words  of  that  section 
are  ambiguous,  but  I  think  Mr.  Maule's  interpreta- 
tion is  right.  The  efifect  of  it  is  that,  if  the  vestry  are 
of  opinion  that  any  expense  of  this  kind  incurred 
by  the  overseers  should  be  paid  out  of  the  rates,  a 
resolution  to  that  effect  may  be  passed,  and  the 
overseers  then  have  a  right  to  charge  such  expenses 
upon  the  rates.  I  do  not  think  the  auditor  is  com- 
petent to  interfere  with  the  due  exercise  of  the 
power  of  a  vestry. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  Overseers, 

Solicitors  for  the  Auditor,  Shaw  and  TremeUen 
for  W,  Roberts  and  Son,  Bochdale. 

Solicitors  for  the  Overseers,  Bower,  Son,  and 
Cotton. 
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Saiurday,  Nov.  20,  1875. 

BosLEY  (appj  V.  Davies  (resp.) 

Oaming    on    licensed    premises  —  Knowledge     of 
licensed  person — Licensing  Act,  1872  (35  ^  36 
Vict.  c.  94),  «.  17. 
Aj^ariy  of  gentlemen  werepla/ying  cards  for  money 
vn  a  room  of  the  appetiajnVs  licensed  premises, 
and  were  disturbed  by  a   police  constable  who 
had  heard  them  from  otUstde,     The  appellant's 
manager  Jcnevo  nothing  about  it,  and  it  did  not 
appear  that  any  waiter  came  into  the  room  whilst 
they  were  ploA/ing.     The  justices  convicted  the 
appellant  under  the  Licensing  Act,  1872,  s,  17, 
for  suffering  gaming  to  be  carried  on  on  his  pre- 
mises. 
Held,  upon  a  case  stated,  that,  although  no  actual 
knowledge  on  the  appellant's  part  was  necessary, 
it  m,ust  appear  thai  there  was  gross  negligence  or 
wilful  ignora/nce  on  the  part  of  the  persons  who 
had  authority  to  prevent  the  gaming  before  he 
could  be  convicted,     Tlie  case  was  remitted  ac- 
cordingly. 
This  was  a  case  stated  by  three  jastices  of  the 
peace,  acting  in  and  for  the  city  of  Hereford,  un- 
der the  statute  20  <&  21  Vict.  o.  43,  for  the  purpose 
of  obtaining  the  opinion  of  the  Court  on  a  ques- 
tion of  law  which  arose  before  them  as  hereinafter 
stated. 

At  a  petty  sessions  holden  at  the  Guildhall  in 
and  for  the  said  city  of  Hereford,  on  the  29th  July, 
1875,  an  information  preferred  hj  John  Davis, 
superintendent  of  police  for  the  said  city  (herein- 
after called  the  respondent)  against  John  Bosley, 
a  person  duly  licensed  for  the  sale  of  intoxicating 
liquors  by  retail  under  The  Licensing  Acts  1871 
and  1874,  as  the  managing  director  of  the  Green 
Dragon  Hotel  Co.,  Hereford  (hereinafter  called  the 
appellant),  under  sect.  17  of  the  Licensing  Act, 
1872,  charging  for  that  he  the  said  John  Bosley 
on  thelst  July  then  instant,  at  the  parish  of  St.  John 
Baptise,  in  the  said  city  of  Hereford,  then  being  a 
person  duly  licensed  for  the  sale  of  intoxicating 
liquors  by  retail,  did  unlawfully  suffer  gaming  on 
his  licensed  premises,  was  heard  and  determined 
by  the  said  justices,  and  upon  such  hearing  the 
appellant  was  convicted  before  them  of  the  said 
offence,  and  they  adjudged  him  to  pay  a  penalty 
of  1{.  and  10«.  6(2.  costs,  or  in  default  of  payment 
to  be  imprisoned  for  fourteen  days. 

And  whereas  the  appellant,  being  dissatisfied 
with  their  determination  upon  the  hearing  of  the 
said  information  as  being  erroneous  in  point  of 
law,  had,  pursuant  to  sect.  2  of  the  said  statute, 
20  &  21  Vict.  0.  43,  duly  applied  to  them  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  grounds  of  such  their  determination  as 
aioresaid  for  the  opinion  of  this  Court,  and  had 
duly  entered  into  a  recognisance  as  required  by 
the  said  statute. 

The  said  justices,  in  compliance  with  the  said 
application  and  the  provisions  of  the  said  statute, 
stated  and  signed  the  following  case  : — 

Upon  the  hearing  of  the  information  it  was 
proved  on  the  part  of  the  respondent  that  George 
Barroll,  a  police  constable,  about  half-past  twelve 
in  the  morning  of  the  Ist  July,  was  on  duty  in 
Broad- street,  Hereford  (in  which  street  the  ap- 
pellant's licensed  premises  called  the  Green  Dragon 
liotel  are  situate)  and  heard  laughing  and  shout* 
ing  proceeding  from  the  Green  Dragon  Hotel ;  he 
then  went  opposite  the  Green  Dragon  and  heard 


noises  and  voices  in  a  room  with  three  windows 
facing  the  street.  Two  of  the  windows  haa  the 
blinds  up  a  part  of  the  way  so  that  the  constable 
saw  three  of  the  gentlemen  who  faced  the  street* 
and  from  what  he  heard  knew  that  there  were 
several  gentlemen  playing  at  cards.  He  waited 
about  a  quarter  of  an  hour,  when  the  front  door 
was  opened  by  one  of  the  waiters  who  came  out, 
and  the  constable  entered  and  went  upstairs  direct 
into  the  room  where  the  gentlemen  were,  and  he 
there  found  six  gentlemen  round  a  table  playing 
at  cards,  with  a  lot  of  money  on  the  table,  and 
also  drink.  He  asked  them  for  their  names ;  some 
of  them  refused,  but  at  length  they  all  gave  their 
names.  When  the  constable  came  downstairs  he 
met  Miss  Clarke,  the  manageress,  who,  he  stated, 
was  angry  with  him,  and  told  him  ho  had  no  right 
to  go  upstairs  without  first  coming  to  her,  and 
took  his  number,  and  said  she  should  report  him. 
She  said  she  did  not  know  they  were  playing  at 
cards,  and  that  they  did  not  have  the  cards  of  her. 
The  constable  said  they  were  making  a  great  noise, 
and  it  could  be  distinctly  heard  in  the  street  that 
they  were  playing  at  cards. 

Mr.  Gwillim,  the  appellant'^  attorney,  admitted 
that  the  gentlemen  were  playing  at  cards,  and 
that  they  were  playing  for  money,  but  contended 
that  it  was  necessary  that  the  gaming  should 
be  carried  on  with  the  knowledge  of  the 
appellant,  or  the  manageress,  or  other  persons 
employed  in  the  hotel,  and  quoted  the  case 
of  Avardo  v.  Dance  (26  J.  F.  437).  The  respondent, 
however,  drew  the  attention  of  the  justices  to 
the  circumstance  that  the  17th  section  of  the 
Licensing  Act  1872,  did  not  include  the  word 
"knowingly,"  as  did  the  repealed  statute, 
and  as  do  some  of  the  sections  of  the  present 
statute  with  reference  to  other  offences.  Mr. 
Gwillim  afterwards  called  in  defence  two  witnesses : 
First.  Mr.  Beaumont  Thomas  Featherstone,  of  War- 
wick, one  of  the  gentlemen  in  question,  who 
stated  that  he  and  the  other  gentlemen  were 
staying  at  the  Green  Dragon  Hotel,  having  come 
to  Hereford  engaged  in  a  game  of  cricket,  and 
they  had  a  private  room  and  dined  there  that 
evening ;  that  cards  were  produced  by  a  Mr. 
Walker,  one  of  the  gentlemen ;  and  that  they 
played  for  money,  and  that  he  did  not  think  that 
anybody  in  the  house  knew  they  were  playing  at 
cards ;  but  in  cross-examination  he  said  as  follows : 
"  I  did  not  see  the  waiter  come  in.  I  never  saw  a 
waiter.  1  will  not  swear  that  he  did  not  come  in. 
We  had  all  our  drinkables.  He  came  in  just  after 
the  police  constable  came  in.  I  fancy  it  was  a  short 
waiter.  I  don't  recollect  that  any  brandies  were 
brought  in.  Just  before  we  commenced  plaving 
our  brandies  and  sodas  came  in."  Secondly,  Miss 
Elizabeth  Clarke,  the  manageress,  was  called,  and 
proved  that  she  did  not  supply  the  cards,  and  that 
she  had  no  knowledge  of  the  card  playing  until 
she  saw  the  policeman. 

No  waiter  was  called  nor  the  gentleman  who 
produced  the  cards,  nor  any  other  person  who 
might  have  had  access  to  the  room,  and  on  the 
above  facts  the  justices  convicted  the  appellant. 

The  question  of  law  arising  on  the  above  state- 
ment is  whether  under  the  17th  sect,  of  the 
Licensing  Act  1872  it  was  incumbent  on  the  part 
of  the  respondent  to  prove  actual  knowledge  on 
the  part  of  the  appellant,  or  some  authority  of  the 
hotel,  of  the  fact  of  gaming,  so  as  to  render  the 
appellant  liable  under  that  section. 
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If  the  court  Ebould  be  of  opinion  that  proof  oi 
such  knowledge  was  not  necessary,  then  the  said 
conviction  is  to  stand ;  bat  if  the  court  should  be 
of  opinion  that  proof  of  such  knowledge  was  neces- 
sary, then  the  said  information  is  to  be  dismissed. 

Poland  argued  for  the  appellant. — Bj  the  17th 
section  of  the  Licensing  Act  1872  (35  &  36  Yict. 
c.  94),  "  if  any  licensed  person  (1)  suffers  any 
gaming  or  any  unlawful  game  to  be  carried  on  on 
bis  premises ;  or  (2),  opens,  keeps,  or  uses,  or 
suffers  his  house  to  be  opened,  kept,  or  used  in 
contravention  of  the  Act,  16  <&  17  Viet.  c.  119, 
intituled  '  an  Act  for  the  Suppression  of  Betting 
Houses/  he  shall  be  liable  to  a  penalty  not  exceed- 
ing for  the  first  offence  10{.,  and  not  exceeding  for 
the  second  and  any  subsequent  offence  20Z. 
Any  conviction  for  an  offence  under  this  section, 
shall,  unless  the  convicting  magistrates  shall 
otherwise  direct,  be  recorded  on  the  licence  of  the 
person  convicted."  [Quain,  J. — Has  not  the  neces- 
sity for  the  actual  knowledge  of  the  licensed  person 
in  offences  under  this  Act  been  determined  by 
Midlma  v.  OoUins  (L.  Rep.  2  Q.  B.  292)  ?]  That 
was  a  decision  under  the  16th,  the  previous 
section,  the  effect  of  which  was  that  u  licensed 
person,  without  knowledge  on  his  part,  was  liable 
for  the  act  of  his  servant  in  knowingly  supplying 
liquor  to  a  constable  on  duty.  Here  there  is  no 
knowledge  on  the  part  of  anybody  connected  with 
the  hotel. 

Sawyer,  for  the  respondent. — ^The  only  question 
reserved  for  the  court  is  whether  actual  knowledge 
on  the  part  of  some  authority  of  the  hotel  is 
requisite  for  a  conviction.  The  distinction 
between  offences  against  the  tenor  of  the  licence, 
under  9  Greo.  4,  c.  64,  u.  21,  which  must  all  be 
committed  '*  knowinecly,"  and  some  of  the  offences 
against  public  order  which  in  the  Licensing  Act 
of  1872  are  described  without  that  word,  was  dis- 
cussed in  Mullins  v.  Collins.  It  was  held  that  it 
could  not  be  implied  in  those  clauses  of  the  16th 
section  where  it  is  not  expressly  used,  and  it 
follows  that  in  this  17th  section,  where  it  does  not 
appear,  that  the  offence  is  complete  if  gaming  be 
carried  on  on  the  premises,  even  without  the 
knowledge  of  the  authorities.  It  is  nut  unreason- 
able that  the  Legislature  should  exact  from  every 
licensed  person  the  duty  to  prevent  gaming  on  his 
premises,  and  should  inflict  a  penalty  upon  any 
omission  to  carry  out  that  duty.  In  Mullins  v. 
CoUi/ns,  Archibald,  J.,  said  that  the  series  of 
clauses,  of  which  the  l6th  and  17th  are  both  a  part, 
must  "  be  construed  in  the  way  most  effective  for 
maintaining  public  order."  Here  there  was  un- 
doubtedly a  breach  of  public  order.  [Gockbuun,  C.J. 
— ^All  the  judges  in  that  case  guard  themselves 
from  expressing  an  opinion  that  the  liability 
would  attach  if  the  servant  were  ignorant  of  the 
constable  being  on  duty.  The  servant^s  know- 
ledge might  be  constructively  that  of  the  licensed 
person,  but  here  there  is  no  evidence  even  of  con- 
structive knowledge.]  Similarly  under  the  Adul- 
teration Act  of  1872,  it  was  held  in  FUzpatricIc  v. 
KeVlAi  (L.  Bep.  8  Q.  B.  337),  that  under  the  2nd 
section  no  actual  representation  that  an  article  was 
unadulterated  was  necessary  to  constitute  an 
offence. 

Poland  in  reply. — There  is  nothing  in  that  case 
cl  Fiizpairick  v.  Kelly  which  can  assist  us  iu 
the  solution  of  this  ditficulty.  I  admit  that  if  a 
constructive  knowledge  in  thn  licensed  person  of 
such  acts  as  these  could  be  proved  it  would  be 


sufficient  ground  for  a  conviction,  but  such  know- 
ledge cannot-  be  inferred  from  the  facts  &^tated  in 
the  case.  [Cockbukn,  O.J. — There  must  be,  to 
justify  a  conviction,  either  actual  knowledge  by 
the  licensed  person  or  somebody  authorised  to 
manage  the  licensed  premises,  or  constructive 
knowledge  to  such  an  extent  that  there  was  mani- 
fesf  negligence  or  intentional  blindness  as  to  wha*^ 
was  going  on  in  the  house.]  The  effect  of  the 
justices'  decision  is  that  if  any  gaming  takes 
place  under  any  circumstances,  the  licensed  person 
IS  liable  to  be  convicted. 

CocitBUEN,  C.J.  —  We  can  direct  the  magis- 
trates to  convict  only  if  they  are  satisfied 
that  there  was  gross  absence  of  care  or  wilful 
abstinence  from  knowledge  on  the  part  of  the 
persons  managing  the  hotel.  I  think  the  con- 
viction, as  it  stands,  is  very  unsatisfactory,  al- 
though I  cannot  say,  in  answer  to  the  question 
reserved  for  us,  that  actual  knowledge  is  neces- 
sary. The  effect  of  the  statute  will  be  carried 
out  if  we  convey  to  the  magistrates  this  ex- 
pression of  our  opinion,  in  order  that  they  may 
inquire  if  anything  occurred  from  which  it  must 
be  necessarily  inferred  that  the  authorities  knew, 
or  ought  to  have  known,  of  this  gambling.  We 
cannot  say  that  there  was  no  evidence  on  which 
to  base  such  an  inference,  but  as  the  case  is  stated 
I  cannot  come  to  that  conclusion  myself. 

M£LL0B.,  J. — My  impression  is  that  a  licensed 
person  may  be  liable  under  this  section,  even  with- 
out knowledge  of  any  gaming  going  on  in  the 
house,  if  the  waiters  or  persons  whose  duty  it  is 
to  enter  these  rooms  and  to  attend  to  the  wants  of 
the  guests  occupying  them  omit  to  report  their 
knowledge  to  the  managers  of  the  premises.  A 
constructive  knowledge  on  the  part  of  the 
managers  might  justify  a  conviction,  but  in  our 
opinion  this  case  as  it  stands  does  not  establish 
such  a  constructive  knowledge. 

QuAiN,  J. — I  am  of  the  same  opinion. 

The  following  was  the  order  of  the  Court :  **  It  is 
ordered  that  this  case  be  remitted  to  the  justices 
who  stated  aud  signed  the  same  with  the  opinuin 
oi  this  court  that  actual  knowledge  on  the  part  of 
the  licensed  person  is  not  necessary,  but  that  cou- 
structiveknowledgeonhis  part  must  be  proved.  That 
although  the  word  **  knowingly"  is  not  iu  sect.  17  of 
the  Licensing  Act,  1872,  it  is  not  Bufficieiit  mereiy 
to  prove  that  persons  gambled  in  the  hotel,  but 
that  proof  must  be  given  that  the  manageress  or 
servants  in  attendance  on  the  guests  in  the  room 
knew  of  the  gambling.  That  wilful  ignorance 
of  the  persons  in  authority  at  the  hotel  would  not 
be  an  excuse.  That  this  court  is  of  opinion  ihM.t 
the  evidence  set  out  in  the  case  is  not  sufficient  lo 
justify  a  conviction;  but  the  said  case  is  liereoy 
remitted  with  the  opinion  of  this  court  as  to  tue 
law." 

Solicitor  for  appellant,  Thos,  Fortune,  for  John 
Gwillim,  Hereford. 

Solicitor  for  respondent,  0,  F,  Cooke,  for  J, 
Carless,  Hereford. 

Tuesday,  Nov,  16,  1875. 

Pkest  V,  BoYSTON  Union. 

Poor  la/w  avditor — Recovery  of  certified  deficiency — 

Auditor* a  costs — 7  8f  8  Vict  c.  101,  ».  32. 
TJie  'plaintiff,  a  poor  law  auditor,  certified  a  deficiency 
in  the  accounts  of  the  defendants'  overseer  who 
failed  to  pay  ihe  amount    to    the    defendants* 
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treasurer  withm  the  seven  ddys  required  hy  7  ^  S 
Vict.  c.  101,  8.  32.  The  plaintiff  applied,  as 
required  hy  that  section,  to  the  justices  for  a-  dis' 
tress  warrant,  hut  as  the  overseer  had  hy  that  time 
paid  part  of  the  certified  defideney,  the  justices 
declined  to  issue  a  warrant  for  more  than  the 
unpaid  part:  The  plaintiff  refused  to  accept  this, 
and  applied  vnthout  success  to  this  court  for  a 
mandamus.  Upon  appeal  hy  the  overseer,  the 
Local  Government  Board  under  11  ^  12  Vict,  c, 
91,  8.  4,  consented  to  remit  tlie  disallowance  on 
condition  that  the  overseer  would  pay  the  plain- 
tiff's costs  vncurred  hefore  the  jtkstices  and  this 
court.  The  plaintiff  havina  failed  to  ohtai/n  the 
performance  of  this  condition  hy  the  overseer, 
brought  this  action  for  his  costs  against  the 
defendants. 
Held  that  under  the  drcwmstances  the  defendants 

were  liahle. 
This  was  an  action  bronght  to  recover  the  sum  of 
591.  28.  2d.,  the  amount  of  the  plaintiff's  taxed 
costs,  charges  and  expenses  in  endeavonring  to 
enforce  a  certain  surcharge  made  by  him  on  the 
8th  Jan.  1873  when  auditing  the  accounts  of  the 
overseers  of  the  parish  of  Ash  well.  The  plaintiff 
also,  pursuant  to  the  Common  Law  Procedure  Act 
1854, 8. 68,  claimed  a  writ  of  mandamus  commanding 
the  defendants  to  pay  to  the  plaintiff  the  said  sum 
of  59Z.  2«.  2(2.,  and  to  make  a  rate  if  necessary  for 
the  purpose  of  repaying  it.  In  pursuance  of  an 
order  dated  the  17th  July  1874,  the  facts  have 
been  stated  in  the  form  of  the  following  special 
case  for  the  opinion  of  the  Court  of  Queen's 
Bench : 

The  plaintiff  is  the  poor  law  auditor  of  the  Cam- 
bridge and  Huntingdonshire  poor  law  audit  district. 
The  defendants  are  the  guardians  of  the  Boyston 
Poor  Law  Union. 

John  G  off  age  was  at  the  times  hereinafter  men- 
tioned, and  at  the  date  of  the  commencement  of 
this  action,  the  assistant  overseer  of  the  parish  of 
Ash  well. 

The  parish  of  Ashwell  is  comprised  in  the 
Boyston  Union,  and  the  said  union  is  comprised 
in  the  Cambridge  and  Huntingdon  Audit  Dis- 
trict. 

On  the  8th  Jan.  1873,  the  plaintiff  duly  held  his 
audit  for  the  Boyston  Union,  and  the  parishes 
comprised  therein,  of  the  accounts  for  the  half  year 
ending  Michaelmas  1872.  On  auditing  the  accounts 
of  the  parish  of  Ashwell  he  surcharged  the  said 
assistant  overseer  of  the  said  parish,  John  Goffage, 
with  the  sum  of  1391.  9«.  lOfd,  which  sum  was 
made  up  of  two  sums  of  362.  2».  2c2.  and 
103Z.  7*.  8f  (2. 

The  plaintiff  duly  certified  this  surcharge  on  the 
face  of  the  accounts,  and  forthwith  reported  to  the 
Local  Government  Board  that  he  had  so  certified. 
The  amount  surcharged  was  not  paid  within 
seven  days  from  the  date  of  the  certificate,  and  the 
plaintiff,  under  7  &  8  Vict.  c.  101,  s.  32  proceeded 
to  enforce  the  payment  of  the  same. 

For  this  purpose  the  plaintiff  caused  an  informa- 
tion to  be  laid  on  the  17th  Jan.  1873  before  the 
Justices  of  the  Odsey  Division,  in  the  county  of 
Hertford,  against  the  said  John  Goffage,  charginc: 
him  with  not  paying  to  the  treasurer  of  the 
guardians  of  the  anion  of  Boyston  the  sum  so 
certified  within  seven  days  after  the  same  had  been 
certified  by  the  auditor  to  be  due,  nor  within  three 
clear  days  of  the  laying  of  the  information. 
At  the  hearing  of  the  information  it  was  proved, 


as  required  by  11  &,  12  Yict.  c.  91,  ,s.  9,  that  the 
plaintiff  was  the  auditor  and  duly  held  his  audit. 
The  entry  of  the  certificate  at  the  tinie  of  tti^' 
audit  by  the  plaintiff  and  the  non-payment  of  the 
amount,  except  as  hereinafter  mentioned,  were 
also  proved.  The  justices  before  whom  the  case 
was  neard  admitted  evidence  on  the  part  of  John 
Goffage  of  a  payment  842. 18«.  Id.  made  by  him  on 
16th  Oct.  1872,  that  is  seventeen  days  after  the 
date  on  which  the  half  yearly  account  was  closed, 
and  to  which  date  the  certificate  referred,  but 
before  the  certificate  was  made,  and  declined  to 
issue  their  distress  warrant  against  his  goods  to 
levy  the  amount  certified  to  be  due  as  aforesaid 
except  to  the  extent  of  54Z.  Ws.  9}(2.,for  which  sum 
they  were  willing  and  offered  to  issue  a  distress 
warrant,  but  this  the  plaintiff  declined  to  do,  and 
made  no  application  to  the  justices  for  costs. 

The  plaintiff  was  dissatisfied  with  the  said 
decision  of  the  said  justices,  and  applied  to  the 
Court  of  Queen's  Bench  for  a  rule  calling  upon  the 
justices  to  show  cause  why  they  should  not  issue 
their  distress  warrant,  as  aforesaid,  for  the  full 
amount  surcharged  by  him. 

A  rule  nisi  was  granted  on  the  9th  May  1873, 
which  was  argued  on  the  16th  June  1873,  and  the 
rule  was  discharged.  The  case  is  reported  under 
the  name  of  Reg.  v.  Fordham  (L.  Itep.  8  Q.  B. 
501). 

After  the  granting  of  the  said  rule  nisi  and 
before  the  argument  thereon  the  said  John  Gk)ffage 
appealed  to  the  Local  Government  Board  under 
7  &  8  Yict.  c.  101,  8.  36 ;  11  &  12  Yict.  c.  91,  s.  4, 
against  the  disallowance  of  the  sum  of  103Z.  7  s.  8f  i. 
'Hie  plaintiff  being  desirous  that  the  said  appeal 
should  be  considered  by  the  Local  Government 
Board  before  the  argument  of  the  rule  before- 
mentioned,  moved  the  Court  of  Queen's  Bench  to 
enlarge  the  said  rule,  but  the  said  court  refused  to 
enlarge  the  same.  The  decision  of  the  said  Local 
Government  Board  upon  the  said  appeal  was  as 
stated  in  the  following  letter  from  the  secretary 
of  the  said  Local  Government  Board  to  the  said 
John  Goffage : 

No.  61802.  Looal  Government  Board, 

1873.  Whitehall,  S.W., 

2lBt  Not.  1873. 

Sib, — I  am  directed  by  the  Local  Goverximent  Board  to 
inform  jon  that  they  have  ooneidered  your  appeal  against 
the  disallowance  of  the  sum  of  103i.  7s.  SJd.,  which  was 
made  hy  Mr.  Prest,  district  auditor,  at  Ms  aadit  for  thf) 
half  year  ending  at  Miobaelmaa  1872  of  ^onr  acooonts  as 
assistant  overseer  of  the  parish  of  Ashwell,  together  with 
his  reason  for  making  such  disallowance,  and  >  the  oorre- 
spondence  which  has  taken  place  in  reference  to  the 
appeal. 

The  Board  find  that  the  auditor  has  stated  his  reason 
for  this  diealJowanoe  in  the  following  memorandum  : 

"  103^  78. 8f  d.  taken  credit  for  as  paid  to  overseer  on 
28th  Sept.  disallowed  because  su^  deposit  is  not 
vouched  by  the  initials  of  the  overseer  entered  against 
the  sum  stated  to  have  been  so  deposited." 

It  appears  that  in  your  collecting  and  deposit  book  yon 
took  credit  for  the  sum  in  question  as  paid  to  the  overseer 
on  28th  Sept.  1872,  but  on  reference  to  the  book  the 
Board  find  that  the  overseer  has  not  placed  his  initials 
against  the  entry  as  vouching  for  the  payment,  although 
the  initials  are  placed  against  an  entoy  under  the  same  date 
of  an  amount  paid  to  the  treasurer.  It  further  appears 
that  no  such  sum  of  1031.  78.  8f  d.  was,  in  fact,  paid  to  the 
oTcrseer  on  the  date  above-mentioned,  but  that  the  over- 
seers having  refused  to  receive  it  on  the  10th  Oct.,  you 
paid  it  to  the  treasurer  of  the  union  on  the  16th  of  the 
same  month  as  part  payment  of  the  next  order  for  ooa- 
tributioD  to  the  funds  of  the  union. 

Under  these  circumstances  the  Board  are  of  opinion  that 
the  auditor's  decision  with  respect  to  the  disallowance  of 
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ihA  ■urn  of  1031.  7b,  8|d.  wm  IftwfnL  They  will  be  pnpaxed 
to  remit  the  diaallowmnoe  in  the  exeroiee  of  the  equitable 
jnriidiotion  oonferred  npon  them  by  11  &  12  Viofc.  c.  91, 
••  4.  The^  learn,  however,  that  the  auditor  has  inoarred 
law  ooflts  m  taking  prooeeainge  before  the  jostices,  and 
in  the  Ooart  of  Queen's  Bench ,  with  a  vie  w  to  reoorer  the 
amovnt  whioh  he  oertiAed  to  be  due  from  you,  and  as 
under  aeot.  4  of  the  statute  referred  to  they  oan  only 
exercise  their  equitable  jurisdiction  upon  payment  of  the 
oosts,  if  any,  whioh  may  have  been  incurred  by  the  auditor, 
or  other  oom(>etent  authority,  in  the  enforcing  of  such 
disaUowanoe,  it  will  be  neoessaiy  that  the  costs  incurred 
by  the  auditor  in  the  present  case,  after  they  have  been 
dul^  taxed,  should  be  paid  by  you  before  the  Board  issue 
their  oertiftoato  in  pursuance  of  29  4;  30  Vict.  c.  113,  s.  5, 
direotiiijg  the  remission  of  the  disallowance  in  question. — 
I  am,  Sir,  your  obedient  servant, 

(Signed)  John  T.  Hibbxrt,  secretary. 

To  Mr.  J.  Gk>ifage,  assistant  overseer  of  the  parish  of 
AshweU,  Ashwell-Baldock. 

The  said  John  Goffage  although  applied  to  by 
the  plaintiff  did  not  pay  the  amount  of  the  plain- 
tiff's said  costs  or  any  part  thereof. 

The  plaintiff  in  thns  endeavouring  to  enforce 

Sayment  of  the  money  so  certified  by  him  to  be 
ne  as  aforesaid  incurred  costs  and  expenses  which 
were  subsequently  taxed  by  a  master  ot  this  court 
at  the  sum  of  592.  2s.  2i.,  consisting  of  12^  60.  6d. 
oosts  of  the  proceedings  before  the  jnsticec:,  and 
461, 168.  Sd.  costs  of  the  proceedings  in  this  court. 
By  7  A  8  Yict.  c.  101,  s.  33  the  expenses  attending 
proceedings  to  enforce  a  sum  certified  by  an  auditor 
to  be  due  shall  (except  so  far  as  the  same  may  be 
paid  by  the  person  against  whom  the  proceedings 
have  been  taken)  be  repaid  to  such  auditor  by  the 
guardians  of  the  parish  or  union  to  which  the 
proceedings  may  respectively  relate.  No  part  of 
the  expenses  incurred  by  the  plaintiff,  as  above- 
mentioned,  were  paid  by  the  saia  John  Goffage,  and 
application  was  mac'e  by  the  plaintiff  to  the  defen- 
dants, as  guardians  of  the  Boyston  Poor  Law 
Union,  to  pay  to  the  plaintiff  these  expenses. 

The  clerk  to  the  defendants  thereupon  wrote  to 
the  secretary  of  the  Local  Government  Board  the 
following  letter ' 

Boyston,  23rd  AprU  1874. 

Sib,— I  am  directed  by  the  Board  of  GuardiuiB  of  this 
union  to  forward  to  you  a  bill  of  oosts  by  E  B. 
Prest,  Esq.,  the  auditor,  for  prooeedioga  taken  by  him 
against  Mr.  Goffage,  the  assistant  overseer  of  Ashwell, 
and  certain  justices  of  Herts,  together  with  copies  of 
Mr.  Prest*B  lettor  and  a  resolation  passed  at  their 
last  meeting.  The  oiroumstanoes  of  the  case  were  as 
follows :  At  his  audit  held  on  8th  Jan.  1873,  Mr.  Prest 
certified  that  139{.  9s.  lOf  d.  was  due  from  Mr.  Goffage ; 
previous  to  the  audit,  but  subsequent  to  Michaelmas, 
vis.  on  the  16th  Oct.  1872,  Mr.  Goffage  paid  to  the 
treasurer  the  sum  of  B4L  18s.  Id.  In  Feb.  1873  Mr.  Prest 
applied  to  the  justices  for  a  distress  warrant  against 
Goffage  for  the  sum  of  189t.  9s.  lOf d.,  and  they,  aftor 
hearing  the  evidence,  declined  to  issue  a  warrant  for  the 
whole  amount,  but  offered  to  grant  one  for  541.  lis.  9fcl., 
the  balance  due,  aftor  allowing  for  the  841. 18s.  Id.  which 
Gtoffage  had  paid ;  the  auditor  refused  to  accept  this,  and 
applid  to  the  Court  of  Qaeen's  Bench  for  a  mandamus, 
wmoih  was  refused,  as  appears  by  the  oase  of  Reg.  v. 
Fardham  and  others,  Justices  of  Herts  (L.  Bep.  8  Q.  B. 
501). — ^I  have  the  honour  to  be  Sir,  your  obedient  ser- 
vant, H.  Thubvall. 

To  H.  Homing,  Esq.,  Secretary,  Local  Government 
Board. 

To  which  the  assistant  secretary  of  the  said 

Board  replied  as  follows : 

Local  Government  Board, 

WhitehaU,  S. W.,  Ist  May  1874. 
Sib, — ^I  am  directsd  by  the  Local  Government  Board  to 
aeknoirledge  the  receipt  of  your  lettor  of  the  2drd  ulto., 
and  in  returning  the  bill  of  costs  for  irarded  therewith  to 
stato  that  tiiey  nave  no  autliority  to  interfere  as  regards 
its  payment.  Should  the  guardians  pay  the  bill,  the  Board  i 


will  have  to  determine  how  it  is  to  be  charged,  but  they 
have  no  power  to  act  beforehand  in  the  matter. — I  am, 
Sir,  your  obedient  servant,  Danbt  P.  Fav. 

To  H.  Thumall,  Esq.,  clerk  to  the  guardians,  Boyston 
Union. 

The  defendants  refused  to  pay  the  said  expenses 
or  any  part  thereof  on  the  ground  that  they  were 
not  justified  in  so  doing,  and  this  action  wag 
bronght  to  recover  the  said  sam  of  59^  28.  2d,  and 
to  enforce  payment  thereof.  The  question  for  the 
court  is  whether  the  defendants  ought  to  pay  the 
said  sum  of  59Z.  28.  2d.  or  any  part  thereof  to 
the  plaintiff.  If  the  court  shoald  be  of  opinion  in 
the  affirmative  judgment  is  to  be  enterea  for  the 
plaintiff  for  that  amount  and  the  plaintiff's  costs 
of  action,  and  a  peremptory  mandamus  is  to  issue 
directed  to  the  defendants  commanding  them  to 
pay  the  said  sum  together  with  the  plaintiff's 
costs  of  action,  and  to  make  a  rate  if  necessary  for 
the  purpose  of  paying  the  said  sum  and  his  costs 
of  action  to  the  plaintiff.  If  the  court  are  of 
opinion  that  the  plaintiff  is  not  entitled  to  have 
the  said  sum  or  any  part  thereof  paid  to  him  by 
the  defendants,  judgment  is  to  be  entered  for  the 
defendants  with  costs. 

Lundey  Smith  argued  for  the  plaintiff. — The 
appointment  and  duties  of  poor  law  auditors  are 
regulated  by  7  <&  8  Yict.  0.  101,  s.  82.  by  which, 
afber  providing  for  the  auditor's  certifying  defi- 
ciency or  loss,  "  all  moneys  so  certified  to  be  due  by 
such  auditor  shall  be  recoverable  as  so  certified  from 
all  or  any  of  the  persons  making  or  authorising  the 
illegal  payment,  or  otherwise  answerable  for  such 
moneys,  and  shall  be  recovered  on  the  application 
of  such  auditor,  or  of  any  such  auditor  subsequently 
appoiuDed,  or  by  any  person  for  the  time  being 
entitled  or  authorised  to  receive  the  same,  in  the 
same  manner  as  penalties  and  forfeitures  may  be 
recovered  under  the  provisions  of  the  said  first  reci- 
ted Act ;  and  the  ex  penses  attending  such  proceeding 
or  recovery  shall  (except  so  far  as  the  same  may 
be  paid  by  the  person  against  whom  the  proceed- 
ings have  been  taken)  be  repaid  to  such  auditor  by 
the  guardians  of  the  parish  or  anion,  or  by  the 
district  board  of  the  district  to  which  the  proceed- 
ings may  respectively  relate,  and  shall  be  charged 
in  their  accounts  in  such  manner  and  in  such  pro- 
portions as  the  said  commissioners  may  direct." 
tt  is  clear  that  this  is  not  a  case  within  the 
exception  in  the  parenthesis,  and  therefore  the 
defendants  are  liable. 

Arthur  Wilson,  for  defendants. — ^The  plaintiff 
must  show  that  he  is  entitled  to  these  costs  from 
the  defendants  in  any  event,  and  he  ought  to  show 
that  they  were  reasonably  aud  properlyincurred. 
The  justices  offered  him  a  distress  warrant  against 
Groffage  for  the  amount  really  due,  and  if  he  had 
accepted  it  he  would  have  thereby  obtained  all  the 
costs  to  which  he  had  any  claim  at  that  time. 
He  abandoned  his  remedy  against  Goffaffe, 
and  thereupon  he  cannot  avail  himself  of  his 
further  remedy  against  the  guardians.  As  to  the 
expenses  of  tne  proceedings  on  the  mandcmifAS, 
this  court  held  that  he  was  wrong. 

Lumley  Smith  was  not  heard  in  reply. 

CocKBURN,  C.J. — I  think  our  judgment  must  be 
in  favour  of  the  plaintiff.  The  Act  of  Parliament 
by  the  32nd  section  enables  the  commissioners  to 
define  audit  districts,  and  to  select  auditors ;  it  sets 
out  the  powers  and  duties  of  the  auditors,  espe- 
cially with  regard  to  the  recovery  of  any  deficiency 
or  loss  they  may  certify  in  the  overseers'  accounts. 
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It  then  prescribes  the  mode  of  recovery  and  the 
repayment  to  the  auditors  of  all  expenses  thej  may 
incur  thereby.  The  language  is  peremptory  and 
positive,  "  the  expenses  attending  such  proceeding 
or  recovery  shall  (except  so  far  as  the  same  may  be 
paid  by  the  person  against  whom  the  proceedings 
^ave  been  taken)  be  repaid  to  such  auditor  by  the 
guardians  of  the  parish  or  union,  or  by  the  district 
board  of  the  district  to  which  the  proceedings  may 
respectively  relate,  and  shall  be  charged  in  their 
accounts  in  such  manner  and  in  such  proportions 
as  the  baid  commissioners  may  direct.  Here  it  is 
dear  that  the  auditor's  expenses  have  not  all  been 
paid  by  the  person  against  whom  the  proceedings 
were  taken ;  and  although  they  might  have  been 
so  paid  long  ago  if  the  auditor  had  taken  advan- 
tage of  the  order  he  obtained  from  the  justices,  ^et 
I  think  that  under  the  circumstances  the  enactmg 
part  of  the  section  must  be  taken  to  operate  upon 
this  claim  rather  than  the  exception,  and  on  the 
whole  the  auditor  can  recover  in  this  action  from 
the  guardiand.  Although  the  court  feel  boand  to 
give  this  effect  to  the  section,  thej  decline  to  hold 
that  it  was  wise  on  the  auditor's  part  to  refuse  the 
justices'  order.  Goffage  was  entitled  to  credit  for 
this  part  of  the  overcharge  which  he  had  paid,  and 
it  would  have  been  far  better  if  the  auditor  had 
been  contented  with  the  distress  warrant  for  the 
amount  offered  b^'  the  justices.  So  with  respect 
to  the  proceedings  in  this  court,  they  ought  not  to 
have  been  brought ;  but  although  not  wise  it  is 
impossible  to  say  that  these  acts  of  the  auditor 
were  either  of  them  altogether  unreasonable.  It  is 
not  suggested  that  he  entertained  any  fraudulent 
or  improper  motive  in  what  he  did,  and  although 
mistaken  he  committed  errors  of  judgment  only. 
The  intention  of  the  Legislature  clearly  was  that 
such  an  officer  should  not  suffer  the  costs  incur- 
red by  his  "bond  fide  discharge  of  duties  imposed 
upon  him.  Our  judgment,  therefore,  is  for  the 
plaintiff. 

Mellor,  J. — I  have  come  to  the  same  conclusion, 
although  I  have  had  some  doubt  as  to  the  liability 
of  the  guardians  for  costs  which  the  auditor  would 
have  avoided  if  he  had  acted  prudently.  It  would, 
however,  be  hard  upon  that  officer  if  he  were  to 
lob«i'  his  costs  because  he  did  not  take  the  most 
judicious  course  in  performing  his  duties.  There 
is  nothing  in  the  case  to  show  he  was  not  doing 
his  best,  and  nothing  to  disentitle  him  from 
recovering  judgment  in  this  action. 

QuAiN,  J. — I  am  of  the  same  opinion.  It  is 
admitted  that  there  has  been  nothing  improper  on 
the  auditor's  part.  Ho  was  dearly  right  in  making 
application  to  the  justices.  They  said.  We  will  give 
you  a  warrant  for  less  than  you  demand.  What- 
ever his  reason  for  refusing  this  offer,  he  does  not 
seem  to  have  known  that  he  was  not  adopting  the 
best  course.  Judgment  for  plaintiff , 

Solicitors  for  plaintiff,  Sharpe,  Parkers^ &nd  Co. 

Solicitors  for  defendants,  Churchy  Son,  and 
Clarke,  for  Thurston  and  Nash,  Boyston. 


Monday,  Nov.  22,1875.      . 

Beg   v.  The  Justices  of  Huddeksfield 
(Sykes's  Case). 

Licence  Jor  sale  of  beer  to  be  drunk  off  pi-emiees — 
Refusal  of— -How  far  justices  must  give  reasons  for 
refusal —  Wine  and  Beerhouse  Act  1869,  s,  8. 

ff  justices  refuse  to  grant  a  licence  fo%'  the  sale  of 


liquor  to  be  drunk  off  the  premises  they  are  hound 
to  state  their  reasons  f)r  refusal. 

By  the  Wine  and  Be^house  Act  1869(32  ^SSViet. 
c.  27),  s.  8,  no  application  for  a  licence  for  the  sale 
oj  beer  not  to  he  di'ujik  on  tlie  premises  shall  he 
refused  ej^cept  on  one  or  rhore  of  four  grounds 
tlierein  specified^  viz.  (a)  thai  the  applicant  has 
not  produced  satisfactory  evidence  of  good  cha- 
racter ;  (b)  thai  the  applicant* s  house  is  disorderly ; 
(c)  thai  the  applicant  has  forfeited  a  licence  pre* 
viously  held ;  and  (d)  tl^at  the  applicant  or  his 
house  is  not  legally  qualified. 

8,  applied  for  a  licence  to  sell  be&r  not  to  be  drunk 
on  the  premises,  and  produced  evidence  of  good 
character.  No  evidence  adverse  to  the  application 
was  either  offered  or  given,  hut  the  licensing 
justices  refused  the  licence  without  reasons  as' 
signed,  and  declined  to  state  reasons  when  called 
upon  on  behalf  of  8.  so  to  do ; 

Held,  that  the  justices  were  hound  to  state  their 
reasons,  and  a  rule  for  a  mandamus  to  hsar  and 
determine  the  application  of  8.  made  ahsoliUe. 

This  wae  a  rule  calling  upon  D.  Sykes,  Esq.,  and 
other  licensing  justices  for  the  borough  of  Hud- 
dersfield,  to  show  cause  why  a  m,andamfis  should 
not  issue  commanding  them  to  hold  an  adjourned 
licensing  meeting,  and  there  hear  and  determine 
the  application  of  Mr.  Sykes  for  a  licence  to  sell 
beer  by  retail  not  to  be  drunk  on  the  premises. 

The  material  facts  were  these :  The  applicant 
had  attended  at  the  general  annua}  licensing  meet- 
ing, and  had  there  produced  certain  evidence  to 
character  with  which  the  chairman  had  expressed 
himself  satisfied.  No  evidence  against  the  appli- 
cant was  offered.  The  justices  retired,  and 
when  they  came  back  intimated  that  they  had 
determined  to  refuse  all  applications  of  a  character 
similar  to  that  of  the  applicant's.  But  upon  bein^ 
asked  to  state  reasons  for  their  refusal  they 
declined.  Upon  showing  cause,  however,  they 
made  affidavit  that  they  had  nut  refused  Sykoses 
application  upon  the  fourth  of  the  grounds 
specified  in  the  Wine  and  Beerhouse ^Act  1869  (a), 

(a)  This  enactment  is  as  foUowB  : 

All  the  provisiona  of  the  said  Act  (the  licensing  Act 
1828)  as  to  the  terms  upon  which  and  the  manner  in 
which  and  the  persons  by  whom  grants  of  licences 
are  to  be  made  by  theja>tice8  at  the  said  ^neral  annaal 
licensing  meetins,  and  as  to  appeal  from  any  act  of  any 
justice,  shall,  so  far  as  may  be,  have  effect  with  regard  to 
grants  of  certificates  under  this  Act,  subject   to    this 

aualiftoation,  that  no  application  for  a  certificate  under 
ilia  Act  to  sell  by  retail  beer,  cider,  or  wine,  not  t<>  be 
drunk  on  the  premises,  shall  be  refused,  except  upon  one 
or  m^re  of  the  following  grounds :  viz. 

(1)  That  the  applicant  has  failed  to  produce  satis- 
factory evidence  of  good  character. 

(2)  That  the  honee  or  shop  in  respect  of  «vhich  a  licence 
is  sought,  or  any  adjacent  house  or  shop,  owned  or 
occupied  by  the  person  applying  for  a  licence,  is  of  a 
disorderly  character,  or  frequented  by  thieves,  prpsti- 
tutes,  or  persons  of  bad  character. 

(3)  That  the  applicant  havin^f  previously  held  a 
licence  for  the  sale  of  wine,  spirits,  beer,  or  cider,  the 
same  has  been  forfeited  for  his  misconductj  or  that  he  has 
through  misconduct  been  at  any  time  previously  adjudged 
disqualified  from  receiving  any  such  licence  or  from 
selling  any  of  the  said  articles. 

(4)  That  the  applicant,  or  the  house  in  respect  of 
which  he  applies,  is  not  duly  qualified  as  by  law  is 
required. 

Where  an  application  for  any  such  last-mentioned 
certificates  is  refused  on  the  ground  that  the  house 
in  respect  of  which  he  applies  i^  not  duly  qualified  as  by 
law  is  required,  the  justices  shall  specify  in  writing  to 
the  applicant  the  gfrounds  of  their  decision. 
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and  they  farther  referred  to  a  case  of  Ex  parte 
Stone  (not  reported)  as  justifying  the  acts  com- 
plained of  by  the  applicant. 

Nov,  3.  —  Waddy,  Q.O.  moved,  before  Cock- 
bnm,  O.J.,  and  Mellor  and  Quain,  JJ.,  for  a  rule 
for  a  mandamus  to  the  justices,  stating  the  facts  as 
above. 

CocKBUB^i,  C.J.  —  For  the  justices  to  refuse 
to  state  their  reasons  would  seem  to  be  an  arbi- 
trary and  high-handed  exercise  of  their  func- 
tions, (a)  But  it  is  hard  to  see  how  you  are 
entitled  to  a  mandamus  to  hear  and  determine. 
Wonld  not  the  answer  to  such  a  mandamus 
be  that  the  justices  have  heard  and  have  deter- 
mined ?  However,  as  the  justices  distinctly 
refused  to  state  their  reasons,  you  may  take  a  rule 
nm. 

A  rule  having  been  granted  accordingly. 

Nov.  22. — MaulCf  Q.O.  (with  him  Ewins  Bennett) 
for  the  justices,  now  showed  cause. — The  justices 
are  entitled  to  refuse  this  licence  upon  any  one  or 
more  of  the  four  grounds  specific  in  the  8th  sec- 
tion. It  is  not  incumbent  upon  them  to  state  upon 
which  of  the  four  grounds  they  proceed,  unless  they 
happen  to  proceed  upon  the  fourth — i.e.,  "  that  the 
applicant  or  his  house  is  hot  duly  qualified  as  by 
law  required."  In  this  latter  case  they  must  state 
their  grounds  in  writing.  Expressio  uriiue  exclusio 
aUerius,  In  any  of  the  three  other  oases,  there- 
fore, they  are  not  bound  to  state  their  grounds. 
[Mellor,  J. — Not  in  writing,  I  admit.]  The 
statute  has  not  made  the  distinction,  and  the 
inference  cannot  be  drawn  that,  because  they  must 
write  their  reasons  in  one  case,  they  must  state 
them  orally  in  the  three  others.  [Field.  J. — How 
is  an  unsuccessful  applicant  to  appeal  if  he  has  no 
information  as  to  the  reason  after  the  failure  of  his 
original  application  P]  The  right  to  appeal  from 
the  refusal  to  grant  a  new  licence,  such  as  the 
appellant's  was,  is  now  taken  away,  {b)  The  case  of 
Ex  parte  Stone  heard  in  the  Court  of  (Queen's  Bench 
on  April  26th,  and  the  note  of  Blackburn,  J., 
thereon  was  now  referred  to,  but  it  was  found  not 
to  bear  the  construction  put  upon  it  by  the  justices 
as  stated  in  their  affidavit. 

Manisty,  Q.O.  (with  him  Waddy^  Q.C.)  for  Mr. 
Sykes,  the  applicant,  was  not  called  upon. 

Mellor,  J. — I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.  I  think  that  the  justices 
ought,  at  any  rate,  to  declare  on  which  of  the 
grounds  they  proceeded,  and  that  they  are  bound 
to  justify  their  refusal.  This  application  is  rightly 
made  for  a  mandamus  to  the  justices  to  hear  and 
determine. 

QuAiN,  J. — I  am  of  the  same  opinion.  If  we  did 
not  make  this  rule  absolute  the   justices   might 

(d)  See  R,  v.  Toutij^,  1  Barr.  557,  in  which  Lord  Mans- 
field,  G.J.,  said  (at  p.  559),  "  If  they  (the  jasticea)  have 
no  reasonable  objection  to  the  man  they  ought  to  Uoenae 
him  ;  and  if  they  have  any  reason  the^  oaght  to  give  it. 
For,  thongh  they  have,  it  ia  true,  a  discretion  in  these 
cases,  yet  it  mast  not  be  permitted  to  them  to  exercise 
an  arbitrary  and  nnoontroUed  power  over  the  rights  of 
or  her  people."  As  to  the  grant  of  n&w  licences  for  the 
Pale  of  liquor  to  be  drnok  on  the  premieies,  see  li<fg.  y. 
Laitcashire  (L.  Bep.  6  Q.  B.  93),  in  which  case  it  was 
held  by  tiannen  and  Lnsh,  JJ.,  that  in  granting  snch 
licences  the  justices  both  may  and  oug^t  to  ooneider  the 
number  of  hoD908  in  the  neighbourhood  already  licensed. 

(h)  See  Licensing  Act  1874  (37  &  38  Vict.  o.  49),  s.  27, 
which  enacts  that  no  appeal  shall  be  had  to  quarter 
sessions  from  any  act  of  any  justice  with  respect  to  the 
grant  of  new  certificates  under  the  Wine  and  Beerhouse 
Aots,  1869  and  lti70. 

Mao.  Cab. — Vol.  X. 


evade  the  Wine  and  Beerhouse  Act  08  they  pleased. 
The  Legislature  has  said  in  that  Act  that  a  licence 
shall  not  be  refused  except  on  one  or  more  of  four 
specified  grounds.  There  are  still  certain  rights  of 
appeal  against  refusal  of  licences  mentioned  m  this 
8th  section,  and  a  party  wishing  tx>  exercise  those 
rights  cannot  freely  do  so  without  knowing  upon 
which  of  the  four  grounds  the  refusal  against 
which  he  appeals  proceeded. 

FiKLD,  J. — I  am  of  the  same  opinion.  As  for  E» 
parte  Stone,  I  have  no  recollection  of  this  8th  sec- 
tion of  the  Act  of  1869  being  brought  to  the 
attention  of  the  court,  and  I  am  quite  certain  that 
the  decision  in  that  case  did  nob  proceed  upon  a 
review  of  the  section  in  question. 

Rule  ahsohiie. 

Solicitors  for  the  applicant :  Lea/royd  and  Co., 
for  Learoyd,  Learoyd,  and  Morris,  Huddersfield. 

Solicitors  for  the  justices :  Van  Sandau  and 
Gumming,  for  (7.  Mills,  Huddersneld. 


Wednesday,  Nov,  17, 1875. 

Stbingea  v.  The  Justices  of  Huddersfield. 

Licence,  renewal  of— Enlargement  of  premises — 
Form  of  renewal — Rtstriction  oj  licence  to  ori- 
ginal premises — Whether  restriction  may  be  en- 
dorsed on  renewal  licence — Licensing  Act  1872, 
ss.  42,  48. 

By  s,  48  of  the  Licensing  Act  1872,  "  every  licence 
granted  after  the  commencement  of  the  Act  shall  be  in 
su^h  form  as  ma/y  from  time  to  time  be  prescribed 
by  tlie  Secretary  of  Staie,"  and  "  a  renewal  of  a 
licence  may  be  made  by  an  indorsement  on  the 
licence  or  by  the  issue  of  a  copy  of  the  old  licenced 
For  some  time  previously  to  Feb,  1874,  an  %nn  called 
**  NewilVs  Hotel "  was  kept  by  N,  part  of  the 
ground  floor  being  let  off  as  a  shop.  In  Feb. 
1874,  N,  transfeiTed  the  licence  of  "  NewiU's 
Hotel "  to  S.,  who  had  become  tenant  of  the  whole 
house,  including  the  shop. 
In  July  1874,  8*  took  in  the  shop  to  the  inn,  and  in 
August  applied  for  a  renewal  of  his  licence.  Tits 
renewal  was  not  opposed,  nor  was  S,  required  to 
attend  at  the  licensing  mseting.  The  justices  re- 
newed the  licence,but  described  thelicensedpremises 
thereon  as  "  NewiWs  Hotel,"  consisting  of  such 
parts  of  the  premises  as  were  lately  i/n  the  occu- 
pation of  N,  "  and  used  by  her  under  and  for  the 
pwrposes  of  the  licence  granted  to  her  in  renewal 
of  which  this  licence  is  granted." 
8.  appealed  to  quarter  sessions  a^gainst  the  insertion 

of  ihe  description. 
Held,  upon  a  case  stated  by  quarter  sessions,  that, 
the  licence  was  not  irregular,  and  tliot  judgmsnt 
ought  to  be  for  the  respondents. 
This  was  an  appeal  against  the  form  of  certifi- 
cate of  renewal  of  the  licence  of  the  appellant 
(Stringer)  by  the  respondents,  being  judtices  of 
the  peace  for  the  borough  of  Huddersfield,  and 
against  the  refusal  ot  the  respondents  to  grant  a 
renewal  in  the  alleged  legal  and  proper  form,  (a) 

(a).  The  following  enactments  are  material : — 

Licensing  Act  1872.  s.  42.—"  Where  a  licensed  person 
applies  for  a  renewal  of  his  licence  the  following  pro. 
visions  sball  have  effect : 

(I)  He  need  not  attend  in  person  at  the  general  annual 
licensing  meet.ng,  unless  he  is  required  by  the  justices  so 
to  attend. 

(.)  The  jostloes  shall  not  entertain  any  objection  to 
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The  Court  of  Quarter  Sessions  at  "Wakefield  had 
confirmed  the  order  of  the  respondents,  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench  uppn 
the  following 

Case. 

The  following  facts  were  found  and  ascertained 
by  the  Court : 

1.  [Correctness  of  plan  of  prenoises,  which  ac- 
companied case.] 

2.  James  Weller  Newill  had  been  tenant  and 
held  a  licence  for  sale  ot  excisable  liquors  from 
1862  until  his  death  in  1873,  after  which  his 
widow,  Elizabeth  Newill,  became  the  tenant  of  the 
whole  of  the  premises  known  as  Newill's  Hotel, 
until  the  6th  Feb.  1874.  The  said  J.  W.  Newill, 
during  his  lifetime,  and  after  his  death  the  said 
E.  Newill,  was,  until  the  said  6th  Feb.,  in  the  pos- 
session of  all  the  said  premises,  and  had  for  some 
part  of  this  period  let  off  one  room  therein  to 
one  James  Waller,  a  hosier,  as  her  sub- tenant. 

3.  The  said  E.  Newill  was  the  holder  of  a  licence 
for  the  sale  of  excisable  liquors  upon  the  said 
premises  so  occupied  by  her  on  and  prior  to  the 
10th  Oct.  1873.  The  following  is  a  copy  of  the 
renewal  licence  granted  to  her  in  Oct.  1873 : — 

Benewal  licenoe— Innkeeper's. 
Borough  of  Huddersfield,  in  the  West  Biding  of 

Yorkshire. 
At  the  General  Annual  Licensing  Meeting.  .  .  .  We, 
being  the  majority  of  the  jnstioes,  hereby  grant  unto 
Elizabeth  Newill,  a  licensed  yiotaaller,  the  renewal 
licence  anthorising  her  to  apply  for  and  hold.  .  .  . 
'  Any  of  the  Excise  licences  that  may  be  held  by  a  pub- 
lican for  the  sale  by  retail  at  a  house  .  .  .  known  by  the 
sign  of  the  Ne will's  Hotel,  of  intoxicating  liquor,  to  be 
consumed  either  on  off  the  premises. 

The  owner  of  the  premises  in  respect  of  which  this 
licence  is  granted  are  the  executors  of  E.  L.  Hesp. 

This  licence  shall  be  in  force  from  the  10th  Oct.  next 
until  tiie  10th  Oot.  then  next  ensuing,  and  no 
longer.  .  .  . 

4.  At  the  time  the  said  renewal  licence  was  so 
granted  the  premises  in   respect   of   which   the 

the  renewal  of  such  licence,  or  take  any  evidence  with 
respect  to  ihe  renewal  thereof,  unless  written  notice  of 
an  intention  to  oppose  the  renewal  of  such  licence 
has  been  served  on  snch  holder  not  less  than  seven  days 
before  the  commenoement  of  the  general  annual  licensing 
meeting 

Subject  as  aforesaid,  lieenoes  shall  be  renewed,  and  the 
powers  and  discretion  of  jnstioes  relative  to  such  renewal 
shall  be  exercised  as  heretofore." 

By  sect.  26  of  the  Licensing  Act  1874,  the  requisition 
mentioned  in  the  first  paragraph  of  the  above  section  is 
not  to  be  made  "  save  for  some  special  cause  personal  to 
tl}e  licensed  person  to  whom  such  requisition  is  «ent." 

Licensing  Act  1872,  sect.  48. — "  Everv  licenoe  granted 
after  the  commenoement  of  this  Act  shall  be  in  such  form 
as  may  from  time  to  time  be  prescribed  by  a  Secretary 
of  State.  ...  A  renewal  of  a  licence  may  be  made  by  an 
endorsement  on  Uie  licence  or  by  the  issue  of  a  copy  of 
the  old  licence." 

Forms  under  the  above  section  have  been  issued  by 
the  Home  Office.  The  official  form  of  description  of  a 
licence  of  the  character  renewed  to  the  appellant  appears 
to  be  as  follows :  "  This  general  licence  authorisinflr  him 
[the  holder]  to  apply  for  and  hold  any  of  the  Excise 
licences  that  may  be  held  by  a  publican  for  the  sale  by 
retail  at  a  house  situated  at  ,  known  by  the  sign 

of  the  ,  of  intoxicating  liquor,  to  be  consumed 

either  on  or  off  the  premises."  It  is  to  be  observed  that 
in  the  case  of  the  general  pubbc  house  licenoe  the 
discretion  of  justices,  both  in  granting,  transferring,  or 
renewing  it  (subject  to  the  enactments  of  1872  and  1874 
above  set  out),  is  absolute.  See  Licensing  Act  1828,  s.  1, 
and  R.  v.  Walsall  Justices  (3  C.  L.  B.  100),  as  to  the 
grant  and  renewal  of  snch  a  licence  \  and  Licensing  Act 
1828.  ss.  4,  14 ;  5  A  6  Vict.  c.  44,  s.  1 ;  and  Reg.  v.  RuweU 
(26  L.  T.  Bep.  N.  8.  7S2),  aa  to  the  tranaf er  of  it. 


licence  was  held  did  not  inclade  the  room  let  off 
as  in  par.  2  mentioned. 

5.  The  licence  so  held  by  the  said  E.  Newill  was 

duly  transferred  by  her  to  the  appellant  on  the 

6th  Feb.  1874.    The  following  is  the  transfer  of 

such  licence : 

Transfer  of  Licence. 
Borough  of  Hudderi^field, '^  At  a  Pet'y  Sessions  of  her 
in  the  West  Bidiog  of  >  Majesty's  Justices  of  the 
Yorkshire  to  wit.  J  Peace  acting  in  and  for 
the  Borough  of  Huddersfield.  in  the  West  Biding  of  the 
County  of  York,  holden  at  the  Court-house  in  Hudders- 
field aforesaid,  on  l<'riday,  the  6th  Fob.  1874,  whereas 
no  special  session  for  the  transfer  of  licences  of  inns, 
alehouses,  and  victualling  houses  in  the  said  division  is 
now  being  holden  therein;  and  whereas  application  i^ 
now  made  at  this  Potty  Session  by  Elisabeth  Newill 
(NewiU's  Hotel),  Huddersfield,  keeping  the  inn,  alehouse, 
or  victualling  house,  situate  in  the  said  division,  and 
mentioned  in  the  licence  hereunto  annexed,  and  granted 
pursuant  to  the  statute  in  that  case  made'  and  provided  at 
the  General  Licensing  Meeting  in  the  said  licenoe  men- 
tioned, to  transfer  the  said  licenoe  to  John  Stringer,  of 
Huddersfield,  innkeeper.  We,  therefore,  the  under- 
signed, being  the  majority  of  the  justices  present  at  this 
Petty  Sessions,  by  this  authority  under  our  hands  and 
seals  to  the  said  licence  hereunto  annexed  so  granted  as 
aforesaid,  by  virtue  of  the  power  vested  in  us  by  the 
statute  in  such  case  made  and  provided,  after  examining 
upon  oath  all  necessary  parties,  do  authorine  the  said 
John  Stringer,  being  a  person  not  disqualified  by  the 
statute  in  such  oase  made  and  provided,  and  to  whom  it  is 
proposed  by  such  application  to  transfer  such  licenoe,  to 
use,  exercise,  and  oarr^  on  the  business  of  a  licensed 
victualler  ana  beer  retailer  at  the  same  house  and  at  the 
same  premises  mentioned  in  the  said  licence  hereunto 
annexed,  and  there  to  sell  such  excisable  liquors  and  beer 
as  might  heretofore  have  been  sold  and  retailed  therein ; 
the  same  being  a  case  where  justices  of  the  peace 
assembled  at  a  Special  Session  are  empowered  by  the 
statute  in  that  case  made  and  provided  to  transfer  or 
gfrant  licences  before  the  expiration  thereof  to  sell 
exciseable  liquors  and  beer  by  retail  in  the  same  house 
or  premises  in  respect  of  which  any  person  had  been 
theretofore  duly  licensed.  The  authority  hereby  granted 
to  continue  and  be  in  force  until  the  now  next  ensuing 
session  for  transferring  and  granting  such  licences, which 
shall  be  holden  for  the  said  division  within  which  such 
house  and  premises  are  situated,  and  no  longer. 

6.  The  appellant  became  the  tenant  of  the 
whole  of  the  premises,  including  the  shop  let  off 
as  in  par.  2  mentioned,  on  the  6th  of  Feb.  1874, 
and  on  the  Ist  July  1874,  the  lease  of  the  said 
premises  was  renewed  to  him  by  the  owners,  the 
trustees  of  Mr.  Hesp,  and  under  such  renewed 
lease  the  appellant  became  the  tenant  and  occupier 
of  the  whole  of  the  premises,  including  such  shop 
previously  occupied  by  Waller,  and  has,  since  the 
1st  July  1874,  been  in  possession  and  occupation 
of  the  whole  of  such  licensed  premises,  including 
such  shop. 

7.  The  shop  has  always  had  and  still  has  an 
internal  communication  opening  immediately  into 
the  interior  passage  which  forms  part  of  the 
licensed  premises  of  the  appellant,  and  one  part 
of  that  shop  has  not  hitherto  been  used  as  part  of 
the  licensed  premises. 

8.  Since  the  year  1870  some  portions  of  Waller's 
shop  have  formed  part  of  the  appellant*s  licensed 
premises  called  Ne  will's  Hotel,  and  have  been 
used  and  occupied  therewith  under  the  said 
licence. 

9.  Prior  to  the  Brewster  Sessions  held  at 
Huddersfield  for  that  borough  on  26ch  Aug.  1874, 
and  adjourned  to  the  30th  Sept.  1874,  no  notice  of 
any  intention  to  oppose  the  renewal  of  the  appel- 
lant's licence  had  been  served  on  him  nor  had  any 
requisition  been  made  by  the  justices  upon  him 
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pursuant  to  sect.  42  of  the  Licensing  Act  1872,  or 
sect.  26  of  the  Licensing  Ace  1874. 

10.  No  objection  was  made  at  l^e  said  sessions 
held  on  the  26th  Aug.  1874,  to  the  renewal  of 
appellant's  licence,  and  no  evidence  was  given 
before  the  licensing  justices  on  the  application  for 
the  renewal  of  the  appellant's  licence  at  the  said 
original  or  adjourned  sessions  of  any  matter  or 
special  cause  personal  to  the  appellant. 

11.  The  following  licence  was  granted  to  the 
appellant  on  the  said  30th  Sept.  1»74,  in  respect 
of  which  the  appeal  was  brought. 

Beuewal  licence — Innkeeper's. 
Borough  of  Huddersfield.  in  the  West  Biding  of  Yorkshire. 

At  the  adjoarued  general  annual  liceubing  meebixg  of 
her  Majesty's  jusiiues  of  the  peace  acLing  in  and  for 
the  borouf{iA  of  H udders deld,  in  the  same  riding,  holden 
at  the  Cuurt  House  in  Hudderbiield,  in  the  said  borough, 
on  the  30th  day  of  September  1874,  we,  being  the  majority 
of  the  jubtioes  of  the  baid  borough  at  the  said  meeting 
assembled,  htreby  grant  unto  John  Stringer,  of  the  town- 
ship of  Uudderstield,  in  the  said  borough,  a  licensed 
victualler,  this  renewal  licence  authorising  him  to  apply 
lor  and  hold  any  of  the  Excise  licences  that  may  be  held 
by  a  publican  tor  the  sale  by  retail  at  a  house  situated 
in  the  township  aforesaid,  known  by  the  sign  of  Newill's 
Hotel,  of  intoxicating  liquors  to  be  consumed  either  on 
or  off  the  premises  (consisting  of  such  p^rts  or  portions 
of  the  block  of  buildings  called  Hesp's-buildings  in  West- 
gate,  and  John  William-street,  as  were  lately  in  the 
uouupation  of  isUizabeth  Newili,  deceased,  and  used  by 
her  under  and  for  the  purposes  of  the  licence  granted  to 
her  in  renewal  of  which  this  licence  is  granted.  The 
owners  of  the  premises  in  respect  of  which  this  licence  is 
granted  are  the  executors  of  the  late  Mr.  Edward  Lake 
Hesp. 

This  lioenoe  shall  be  in  force  from  the  10th  day  of 
October  nt;xt  until  the  10th  day  of  October  then  next  en- 
suing, and  no  longer. 

12.  Part  of  the  room  on  the  first  floor  of  the 
appellant's  said  premises  extends  over  Michael 
Hirst's  draper's  shop,  but  that  shop  has  never 
formed  any  part  of  the  premises  leased  to  the 
appellant,  and  had  never  had  external  or  internal 
communication  therewith. 

Upon  the  hearing  of  the  appeal  it  was  con- 
tended on  behalf  of  the  appellant  that,  as  he  had 
not  been  lequired  by  the  licensing  justices  to 
attend  in  person  at  the  said  General  Annual 
Licensing  Meeting,  or  at  the  said  adjourned 
General  Annual  Licensing  Meeting,  and  as  no 
requisition  whatever  had  been  made  by  them  to 
that  effect,  or  sent  to  him  for  any  special  cause 
personal  to  him  as  a  licensed  person,  pursuant  to 
the  provisions  of  the  Licensing  Act  1872,  and  the 
Licensing  Act  1874,  respectively,  the  said  justices 
were  bound,  under  the  provisions  of  the  first- 
named  statute,  to  renew  the  appellant's  licence, 
according  to  the  form  at  the  time  of  the  same 
renewal  prescribed  by  the  Secretary  of  State, 
either  by  an  indorsement  of  such  renewal 
on  the  existing  licence  or  by  issuing  a  copy 
of  the  old  licence,  and  that  the  respondents,  as 
such  licensing  justices,  under  the  state  of  the  law 
as  then  in  force,  and  under  the  circumstances 
found  in  the  case,  had  no  power  to  add  to  the  form 
so  prescribed  as  aforesaid  and  then  in  force,  by 
insci-ting  in  the  licence  then  granted  as  the  re- 
newal of  the  old  licence,  the  following  passage  set 
forth  in  the  case,  and  which  was  not  contained  in 
the  then  existing  licence,  viz. : 

Consieting  of  such  parts  or  portion  of  the  block  of 
buildings  called  Hesp's- buildings,  in  Westgate  and  John 
William-btreei,  as  were  lately  in  the  occupation  of  Ehza- 
beth  Newitl,  deceased,  and  ui^ed  by  her  under  and  for 
the  pnrpo  ea  of  the  licence  granted  to  her  in  renewal  of 
which  this  licence  is  grantea. 


And  that  this  passage  added  to  the  licence  either  a 
condition  or  limitation  unauthorised  by  law,and  was 
an  alteration  of  the  licence  in  substance  and  form 
AS  prescribed  by  law.  And,  further,  it  was  objected 
on  behalf  of  the  appellant  that  no  written  notice 
of  an  intention  to  oppose  the  renewal  of  his 
licence  having  ever  been  served  on  him  as  the 
holder  of  a  licence  before  the  commencement 
of  the  said  General  Annual  Licensing  Meet- 
ing, nor  aoy  such  notice  whatever  having  been 
served  on  him  stating  in  general  terms  the 
grounds  on  which  the  renewal  of  his  said  licence 
was  to  be  opposed,  it  was  nob  competent  to  the 
respondents  as  such  licensing  justices  to  enter- 
tain any  objection  to  the  renewal  cf  such  licence, 
or  to  take  any  evidence  with  respect  to  the  renewal 
thereof,  or  to  vary  the  form  of  the  licence  then  to 
be  renewed.  And  that  upon  the  adjournment  of 
the  Haid  licensing  meeting,  and  of  the  granting 
of  the  said  renewal  of  appellant's  licence  above 
stated,  there  having  been  no  objection  made  to  its 
renewal,  and  no  consequent  requisition  by  the  said 
licensing  justices  to  the  appellant  to  attend  on  the 
day  of  the  adjournment,  that  no  other  step  could 
be  legally  taken  by  the  said  respondents,  but  the 
renewal  of  the  then  existing  licence,  either  by  in- 
dorsement of  the  said  licence,  or  by  issuing  a  copy 
of  the  same,  it  was  contended  on  behalf  of  the 
respondents  that  tho  justices  did  not  entertain 
any  objection  to  the  renewal  of  the  appellant's 
licence,  but  that  what  they  did  was  to  entertain  a 
question  as  to  the  form,  and  that  they  had  power 
to  insert  the  said  passage  in  the  form  of  the 
licence,  such  passage  not  being  in  the  nature  of  a 
condition,  but  merely  descriptive  of  the  licensed 
premises  as  they  stood  at  that  date. 

The  questions  for  the  opinion  of  the  court  are : 
(1)  Whether  the  respondents,  as  licensing  justices, 
under  the  circumstances  above  stated,  were 
justified  in  refusing  to  grant  either  a  copy  of  the 
old  licence  or  an  indorsement  of  renewal  upon 
such  licence,  and  whether  they  could  legally 
insert  the  passage  objected  to.  If  the  court  shall 
be  of  opinion  that  the  justices  could  not  legally 
insert  the  same,  then  the  said  certific^ite  or  licence 
is  to  be  amended  by  the  court  by  striking  out  the 
said  passage,  or  the  said  licence  shall  be  returned 
to  this  court  to  be  mended  or  quashed,  and  a  fresh 
certificate  issued;  (2)  If  the  court  shall  be  of 
opinion  that  the  justices  had  the  power  to  grant 
the  renewal  of  the  licence  or  certificate  in  the  form 
in  which  it  now  stands,  then  the  order  of  sessions 
is  to  be  confirmed. 

Campell  Foster,  Q.O.  {Forbes  with  him)  for  the 
justices. — It  will  be  contended  on  the  other  side 
that  the  words  inserted  by  the  licensing  justices 
amounted  to  a  condition,  but  it  is  submitted 
that  they  are  merely  woi-ds  of  definition,  and  that 
the  justices  had  a  right  to  insert  them.  He  was 
thou  stopped. 

Mauh,  Q.C.  (Tennani  with  him)  for  the  appellant 
Stringer.  —  The  48th  section  is  explicit  that 
licences  must  be  in  the  form  prescribed  by  the 
Home  Office.  The  licence  was  granted  to  the 
predecessor  of  the  appellant  in  such  a  form  as  to 
include  in  the  licensed  premises  that  portion  of 
the  building  which  the  justices  by  the  words 
complained  of  have  sought  to  exclude.  [Black- 
burn, J. — Ought  not  the  appellant  to  have  applied 
for  a  new  licence  P]  It  is  submitted  not,  inasmuch 
as,  notwithstanding  the  taking  in  of  the  shop,  the 
premises,  for  licensing    purposes,  remained    the- 
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fiarae:  {Beg.  v.  Albert  8mUh,  15  L.  T.  Rep.  N.  S. 
178).  Iq  that  case  the  occapier  of  a  licensed  hoase 
added  to  his  premises  the  adjoining  house,  and 
made  them  all  one  establishment.  Upon  his 
applying  for  a  renewal  of  his  licence  the  justices 
refused,  upon  the  ground  that  the  premises  were 
not  the  same  and  that  no  notices  had  been  given 
as  for  a  new  licence.  Upon  an  appeal  to  quarter 
sessions  against  the  refusal  the  quarter  sessions 
renewed  the  licence,  subject  to  a  case  as  to 
whether,  under  the  circumstances,  the  notices 
were  necessary.  It  was  hold  by  Mel  lor  and  Lush, 
JJ.,  that  the  quarter  sessions  were  right  in  re- 
newing the  licence.  "  It  certainly  seems  to  me," 
observed  Mellor,  J.,  "That  this  is  an  objection 
which  is  not  made  in  the  interest  of  any  one 
eicept  some  rival  publican.  As  far  as  the  public 
are  concerned,  the  house  is  a  better  one  than 
before." 

The  GoTTRT  (Blackburn,  Mellor,  and  Quain,  JJ.) 
gave  judgment  for  the  respondents. 

Judgment  for  the  respondents. 

Solicitors  for  the  appellant,  Learoyd  and  Co, 
Solicitors  for  the  respondents.  Van  Sandau  and 
Cuming. 

Saturday,  Nov.  20, 1875. 
Walker  (app.)  v.  Horner  (resp.). 

Highway — Wilful  ohstruGtion — Trees  over  a  hridls' 
way— 6  ^  6  WiU.  4,  c.  50,  s.  72. 

The  respondent  was  summoned  under   the    72nd 
section  of  the  Highway  Act  1835  for  wilfully 
obstructing  the  free  passage  of  a  highway,  to  wit, 
a  bridleway.    It  was  proved  thai  this  alleged 
bridleway  passed  through  a  wood    which  had 
belonged  to  and  been  occupied  by  the  respondent 
tince  1869,  and  that  of  late  years  the  trees  and 
tmderwood  had  so  grown  over  and  across  it  as  to 
be  an   obstruction    to  foot  passengers,  and    to 
render  it  impossible  for  persons  on  horseback  to 
pass  along  it. 
Held  that  the  justices  were  right  in  dismissing  the 
summons,  for  this  was  not  a  wilful  obstruction, 
even  if  the  path  were  a  highwa/y. 
This  was  a  case  stated  by  two  justices  of  the  peace 
in  and  for  the  county  of  Surrey,  under  the  statute 
20  &  21  Yict.  c.  43,  for  the  purpose  of  obtaining 
the  opinion  of  the  court  on  a  question  of  law  which 
arose  before  them  as  hereinafter  stated. 

The  respondent  was  summoned  under  sect.  72  of 
the  Highway  Act  1835  (5  &  6  Will.  4,  c.  50),  at  the 
instance  of  the  Godstone  Highway  Board,  for  wil- 
fully obstructing  the  free  passage  of  a  highway — 
to  wit,  a  bridleway. 

The  case  was  heard  at  the  petty  sessions,  on  the 
8th  March  1875,  and  the  further  hearing  was 
adjourned  to  and  took  place  on  the  26th  April 
following,  when  the  justices  dismissed  the  com- 
plaint. 

The  appellant  being  dissatisfied  with  their  deter- 
mination upon  the  hearing  of  tho  said  comp  aint 
as  being  erroneous  in  point  of  law,  pursuant  to 
seot.  2  of  the  said  statute  20  &  21  Vict.  c.  43,  duly 
applied  to  them  in  writing  to  state  and  sign  a  case 
setting  forth  the  facts  and  the  grounds  of  their 
determination  as  aforesaid,  for  the  opinion  of  this 
court,  and  recognisances  have  l>een  duly  entered 
into  as  required  by  the  statute  in  that  behalf, 
the  said  justices  in  compliance  with  the  said 
request  stated  and  signed  the  following  case : 


During  the  last  year  or  two  the  surveyor  of  the 
Highway  Board  on  several  occasions  complained  to 
the  respondent  of  the  obstruction  hereinafter  men- 
tioned, and  called  upon  him  to  lop  or  cut  the  treea» 
but  he  refused  to  do  so,  alleging  that  he  did  not 
admit  the  way  to  be  a  public  one,  and  on  the  20th 
Feb.  1875,  the  clerk  of  the  Highway  Board  sent 
him  the  following  letter : 

20th  Feb.  1875. 

Sir, — ^I  am  directed  by  the  Highway  Board  of  thia 
distriot  to  reqaeat  that  yoa  will  be  g>)od  enoagh  to 
remove  the  obatraction  in  the  Nobright  bridlevray,  which 
raDS  throQgh  your  property  m  the  parish  of  Godstone  bj 
lopping  the  trees  and  nndervrood  in  order  that  the 
same  may  be  rendered  passable  for  persons  riding  along 
it,  and  the  present  great  inoonvenienoe  tofoot  passengers 
thereby  removed.  I  am  also  to  state  that  in  the  event  of 
your  not  oomplying  with  the  above  request  within  ten 
days  from  this  date,  the  Highway  Board  will  be  eom- 
peUed  u>  take  snoh  proceedings  in  the  matter  as  they 
may  be  advised.    I  am,  Sir,  yonr  obedient  servant, 

(Signed)    Evklym  A.  Hibad. 

J.  T.  Horner,  Esq.,  Sonnyside,  Godstone. 

To  which  the  following  replv  was  received 

Nobright,  Godstone, 
2nd  March  1875. 
Sir, — In  reply  to  yonr  note,  as  I  do  not  aoknowledm 
the  existence  of  the  bridleway  yon  allude  to,  I  am  nnable 
to  comply  with  the  reqnest  of  the  District  Highvray 
Board.    I  am,  yonrs  ob^iently, 

(Signed)  Jauks  Thomas  Hobnib. 
E.  A.  Head,  Esq. 

The  summons  before  mentioned  was  thereupon 
issued,  and  came  on  for  hearing  as  above-men- 
tioned. 

At  the  hearing,  witnesses  were  called  on  beHalf 
of  the  appellant,  and  gave  evidence  of  the  facts 
before  stated,  and  also  to  the  effect  following : 

That  respondent,  in  or  about  the  year  1869  pur- 
chased a  freehold  estate  formerly  called  the 
Nobright,  over  which  estate  and  adjoining  lands 
the  way  in  question  passes ;  that  in  one  part  of  its 
course  the  way  passes  through  a  wood  belonging 
to  the  respondent  and  in  his  occupation ;  that 
the  trees  and  underwood  growing  on  the  land 
of  the  respondent  and  in  his  occupation  on 
each  side  of  the  way  in  question,  had  of  late  years 
so  grown  over  and  across  the  way  in  places  as  to 
be  an  obstruction  to  the  free  passage  along  the 
same,  and  in  one  place  the  boughs  met  so  as  to 
render  it  almost  impossible  for  persons  on  horse- 
back to  pass  along  it. 

The  respondent,  while  not  admitting  either  the 
right  of  way  or  the  obstruction  as  matters  of  fact, 
objected  at  the  adjourned  hearing,  that  whether  or 
not  the  way  was  a  public  bridleway,  and  obstruc- 
tion thereto  had  been  caused  in  the  manner  alleged 
by  the  appellant,  such  obstruction  was  not  a  wilful 
obstruction  within  the  meaning  of  sect.  72  of  the 
Highway  Act  1835,  and  that  the  remedy  of  the 
appellant,  if  the  way  was  a  public  bridleway  and 
the  passage  of  it  was  obstructed  in  the  manner 
alleged,  was  by  indictment  or  action,  or  at  all 
events,  not  oy  summary  proceedings  under  the 
72nd  section  of  the  Highway  Act  1835 ;  and  the 
said  justices,  being  of  opinion  that  even  if  the  way 
were  a  public  bridleway,  an  obstruction  caused  by 
suffering  the  trees  and  underwood  to  grow  up  over 
or  across  a  public  bridleway  as  alleged,  is  not  a 
wilful  obstruction  within  the  meaning  of  the  said 
sect.  72,  dismissed  the  complaint. 

The  question  of  law  for  the  opinion  of  the  Court 
of  Queen's  Bench  is  whether  the  decision  of  the 
said  justices,  was  right  in  dismissing  the  complaint 
on  the  ground  above  stated  P 
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Lttmley  Smith  ar^nied  for  the  appellant. — The 
72nd  section  of  the  Highway  Act  1835  (5<fe  6  Will. 
4,  0.  50)  provided  for  all  offences  not  previously 
mentioned,  "  That  if  any  person  shall  wilfully  ride 
upon  any  footpath  or  causeway  by  the  side  of  any 
road  made  or  set  apart  for  the  use  or  accommoda- 
tion of  foot  passengers ;  or  shall  wilfully  lead  or 
drive  any  horse,  ass,  sheep,  mule,  swine,  or  cattle,  or 
carriage  of  any  description,  or  any  truck  or  sledge, 
upon  any  such  footpath  or  causeway ;  or  shall 
tether  any  horse,  ass,  mule,  swine,  or  cattle  on  any 
highway,  so  as  to  suffer  or  permit  the  tethered 
animal  to  be  thereon ;  or  shall  cause  any  injury  or 
damage  to  be  done  to  the  said  highway,  or  the 
hedges,  posts,  rails,  walls,  or  fences  thereof ; '  or 
shall  wilfully  obstruct  the  passage  of  any  footway ; 
or  wilfully  destroy  or  injure  the  surface  of  any 
highway ;  or  shall  wilfully  or  wantonly  pull  up, 
cut  down,  remove,  or  damage  the  posts,  blocks,  or 
stones   fixed  by    the    said    surveyor    as    herein 
directed ;  or  dig  or  cut  down  the  banks  which  are 
the  securities,  and  defence  of  the  said  highways  ; 
or  break,  damage,  or  throw  down  the    stones, 
bricks,  or  wood  fixed  upon  the  parapets  or  battle- 
ments of  bridges,  or  otherwise  injure  or  deface  the 
same ;  or  pull  down,  destroy,  obliterate,  or  deface 
any  milestone  or  post,  graduated  or  direction  post 
or  stone,  erected  upon  any  highway;  or  shall  play 
at  football  or  any  other  game  on  any  part  of  the 
said  highways,  to  the  annoyance  of  any  passenger 
or  passengers ;  or  if  any  hawker,  higgler,  gipsy,  or 
other  person  travelling  shall  pitch  any  tent,  booth, 
stall,  or  stand,  or  encamp  upon  any  part  of  any 
highway ;  or  if  any  person  snail  make  or  assist  in 
making  any  fire,  or  shall  wantonly  fire  off  any  gun 
or  pistol,  or  shall  set  fire  to,  or  wantonly  let  off,  or 
throw  any  squib,  rocket,  serpent,  or  other  firework 
whatsoever,  within  fifty  feet  of  the  centre  of  such 
carriage  way  or  cart  way ;  or  bait  or  run  for  the 
purpose  of  baiting,  any  bull  upon  or  near  any 
nigh  way,  or  shall  lay  any  timber,  stone,  hay,  straw, 
dung,  manure,  lime,  soil,  ashes,  rubbish,  or  other 
matter  or  thing  whatsoever  upon  such  highway, 
to  the  injury  of  such  highway,  or  to  the  injury, 
interruption   or   personal    danger  of  any  person 
travelling  thereon ;  or  shall  suner  any  filth,  dirt, 
lime,  or  other  offensive  matter  or  thing  whatso« 
ever  to  run  or  flow  into  or  upon  any  highway  from 
any  house,  building,  erection,  lands,  or  pi-emises 
adjacent  toereto;  or  shall  in  any  way  wilfully 
obstruct  the  free  passage  of  any  such  highway; 
every  persou  so  offending  in  any  of  the  cases  afore- 
said shall,  for  each  and  every  such  offence,  torfeit 
and  pay  any  sum  not  exceeding  409.,  over  and 
above  the  .damages  occasioned    thereby."     The 
effect  anvongst  others  of  this  section  is  to  impose 
a  summary  penalty  for  all  kinds  of  wilful  obstruc- 
tions in  any  kind  of  highway,  a  previous  section 
giving  a  special  remedy  when  trees  grow  over  a 
carriage  or  cartway.    By  sect.  65,  it  is  enacted 
"  that  if  the  surveyor  shall  think  that  any  carriage- 
way or  cartway  is  prejudiced  by  the  shade  of  any 
hedges  or  by  any  trees,  except  those  trees  planted 
for  ornament  or  for  shelter  to  any  hop-ground, 
house,  building,  or  courtyard  of  the  owner  thereofj 
growing  in  or  near  such  hedges  or  other  fences, 
and  that  the  sun  and  wind  are  excluded  from  such 
highway,  to  the  damage  thereof,  or  if  any  obstruc- 
tion is  caused  in  any  carriageway  or  cartway  by 
any  hedge  or  tree,  ib  shall  be  lawful  for  any  one 
justice  ot  the  peace,  on  the  application  of  the  said 
surveyor,  to  summon  the  owner  of  the  land  on 


I  which  such  hedges  or  trees  are  growing  next 
adjoining    to    such    carriageway  or  cartway   to 
appear  before  the  justices  at  a  special  sessions  for 
the  highways  to  show  cause  why  the  said  hedges 
are  not  cut,  pruned,  or  plashed,  or  such  trees  not 
pruned  or  lopped,  in  such  manner  that  the  carriage 
way  or  cartway  shall  not  be  prejudiced  by  the 
shade  thereof,  and  that  the  sun  and  wind  may  not 
be  excluded  from  such  carriageway  or  cartway  to 
the  damage  thereof,  or  why  the  obstruction  caused 
in  such  carriageway   or  cartway   should  not  be 
removed."    The  justices  may  direct  either  of  these 
things  to  be  done ;  or  in  default  a  penalty  may  be 
imposed,    together    with    the   expenses    of    the 
surveyor's  carrying  out  the  justices  direction,  upon 
the  owner  disobeying.    It  appears  from  Hawkins's 
Pleas  of  the  Grown  Book,  I.  Oh.  32,  sect.  13  that  io 
is  an  indictable  nuisance  '*  to  suffer  the  boughs  of 
trees  growing  near  the  highway  to  hang  over  the 
road  in  such  a  manner  as  thereby  to  incommode 
the  passage."    This  is  in  accordance  with  the  rule 
of  law  that  a  oerson  is  responsible  for  the  natural 
consequences  of    his    neglect.      It  was  held  iu 
Williams  v.  Atlanta  (2  B.  &  S.  312)  that  the  ques- 
tion whether  highway  or    not,   under  the  73rd 
section,  and  such  a  question  under  the  72ud  sec- 
tion, is  exactly  the  same,  was  within  the  juris- 
diction of  justices.     The  case  of  CroaediU  v.  Eat- 
diffe  (5  L.  T.  Bep.  N.  S.  834)  may  be  relied  upon 
as  an  authority  for  the  respondent,  but  it  can  be 
distinguished    from    the    present    case    in    that 
allowing  rain  water  to  flow  upon  A  highway,  which 
was  the  complaint  there,  is  not  an  indictable  nuis- 
ance. 

Bulwer,  Q.C.  (with  him  Aikawea)  for  the 
respondent. — By  seqt.  5  of  the  Highway  Act 
the  word  highway  is  defined  to  include  a 
bridleway,  therefore,  the  Legislature  if  ic  had 
intended  to  give  the  same  , remedy  against  the 
growth  of  trees  over  a  bridleway  as  it  has  in  the 
case  of  a  carriage  or  cartway  by  the  65th  section, 
it  might  easily  have  used  the  word  highway  in 
that  section.  The  omission  of  a  bridleway  and  a 
footway  from  that  specific  remedy  is  a  strong 
ground  for  holding  that  the  Act  was  not  meant  to 
apply  to  obstructions  upon  them — at  all  events, 
not  to  obstructions  the  nature  of  which  cannot  be 
said  to  be  wilful.  The  only  authority  near  the 
subject  is  Croasdallv.  Batcliffei\n  which  Crompton, 
J.,  afler  referring  to  the  provision  in  this  72nd 
section  about  permitting  filth  to  run  on  to  the 
highway,  said  "  And  the  other  parts  of  the 
section  show  that  the  obstruction  must  be  wilfully 
caused." 

Lumley  Smith  in  reply. — "  There  is  no  doubt " 
says  Hawkins's  Pleas  of  the  Grown,  Book  1,  Gh.  32, 
sect.  10.  "  but  that  all  injuries  whatsoever  to  any 
highway,  as  by  digging  a  ditch,  or  making  a  hedge 
overthwart  it  or  laying  logs  of  timber  in  it,  or  by 
doing  any  other  act  which  will  render  it  less  com- 
modious to  the  king's  people,  are  public  nuisances 
at  common  law."  The  72nd  section  is  wide  enough 
to  include  all  indictable  nuisances. 

Buliver  referred  the  court  to  Small  v.  Blckley 
(32  L.T.Bep.  N.  S.  726),  in  which  it  was  held  that 
refusing  to  go  half  a  mile  to  open  his  shop  was  not 
preventing,  obstructing,  or  impeding  an  inspector 
of  nuisances,  under  26  &  27  Vict.  c.  117,  s.  3. 

GocKBD&N,  G.J. — Gertainly  this  case  is  not  free 
from  doubt,  but  my  o^n  impression  is  that  this 
comes  within  the  section,  and  that  the  justices  had 
jurisdiction  to  hear  this  complaint.    My  reason  for 
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saying  so  is  that  according  to  the  authorities  a 
man  may  be  convicted  upon  an  indictment  for  not 
lopping  his  trees  which  obstruct  a  highway.  An 
indictment  would  not  lie  unless  such  an  obstruction 
were  a  wilful  act  in  the  consideration  of  the  law, 
and  if  so  in  that  case  I  do  not  see  why  it  should 
not  be  a  wilful  obstruction  within  the  words  of  this 
section  which  provides  a  summary  remedy.  I 
entertain  no  very  strong  view  on  the  subject  and 
my  learned  brotners  both  think  otherwise ;  so  the 
decision  of  the  justices  will  be  affirmed. 

M£LLOR,  J. — It  {-eems  to  me  that  an  obstruction 
must  imply  some  active  measure  of  a  character  to 
cause  an  interruption,  and  I  do  not  think  that  the 
words  of  the  72nd  section  of  the  Highway  Act 
were  intended  to  include  all  indictable  offences. 
I  consider  that  I  am  fortified  in  this  conclusion  by 
hect.  t)5,  the  clause  which  provides  a  summary 
remedy  **  if  any  obstruction  is  caused  in  any  car- 
riageway or  cartway  by  any  hedge  or  tree."  I 
cannot  think  that  it  was  intended  to  leave  to  the 
magistrates  the  power  to  interfere  with  an  obstruc- 
tion like  this,  which  is  not  expressly  included  in 
the  offences  created  by  the  Act. 

QuAiN,  J. — I  am  of  the  same  opinion.  We  must 
see  the  kind  of  offences  in  which  a  summary  juris- 
diction is  given  under  the  72nd  section.  It  is  not 
given  over  all  offences,  but  only  over  those  of  the 
kind  the  section  particularly  describes.  The  ac^s 
which  are  made  by  that  boction  offences  for  which 
penalties  are  incurred  are  of  an  active  character, 
such  as  riding  on  a  footway,  causing  damage  to  a 
highway,  playing  games,  letting  off  fireworks  on 
the  highway,  &c.  I  cannot  think  that  merely  to 
Suffer  trees  to  grow  so  as  to  interrupt  passengers 
can  be  said  to  be  wilfully  obstructing  the  passage  of 
the  highway.  Thefoth  section  which  provides  for 
such  a  proceeding  under  certain  circumstances 
does  not  relate  to  the  obstruction  of  a  bridleway  or 
footpath. 

Judgmen  t  for  responden i. 

Solicitor  for  the  appellant,  W.  Alston  Head,  Jun., 
for  W.  A,  Head  and  SonSj  East  Grinstead. 

Solicitors  for  the  respondent,  T,  N.  Crosse, 


Tuesday,  Nov.  23, 1875. 

Ex  parte  Mauguax. 

Licence  to  sell  spirits  by  retail — Excise  li<isnce — 
Second  application — Licensing  Act  1872  (35  ^  36 
Vict.  c.  94),  ss,  68  and  69. 

Tlie  a)'27licant  was  refused  at  a  general  licensing 

meeting  a  licence  for  the  sale  of  spirits  by  retail 

not  to  be  consttined  on   his  premises  under   the 

Licensing  Act  1872,  s,  69,  on  the  ground  tluit  he 

had  no  e^xcise  licence  as  required  by  the  previous 

sect.  68  befoi'e  lie  can  sell  spirits.  At  the  adjourned 

■  licensing    meeting    he    ajyplied    again,     having 

obtained  an  excise  licence  and  given  new  notices. 

The  justices  refused  to  hear  the  application  on  the 

ground  that  tiiey  had  already  determined  it. 

Held,  upon  mandam^^,  without   considei-ation  of 

•  tlie  validity  of  the  first  refusal,  that  tlm  second 

aitplication,  being  on  new  facts  was  a  diffefrent  case 

f'om  the  first,  arid  ought  to  have  been  hewrd  by  the 

justices. 

This  was  a  rule  calling  upon  the  licensing  justices 

in  and  for  the  Kirkdaie  Division  of  the  county  of 

Lancaster  to  show  cause  why  a  writ  of  tnandamus 

stiould  not  issue  directed  to  them  commanding 


them  to  bold  within  a  reasonable  time  a  further 
adjournment  of  the  general  annual  licensing  meet- 
ing holden  in  and  for  the  said  division  on  the  27th 
Aug.  1875,  and  by  adjournment  on  the  30th  Sept. 
1875,  and  to  issue  their  precept  to  the  high  con- 
stable or  other  proper  officer  to  cause  notice  to  be 
given  of  the  time  and  place  for  holding  such  further 
adjournment  pursuant  to  the  statutes  in  that 
behalf,  and  at  such  further  adjournment  to  proceed, 
to  hear,  and  determine  pursuant  to  the  statutes  in 
that  behalf  the  matter  of  an  application  by  the 
said  John  Maughan  for  a  licence  to  sell  spirits,  by 
retail,  to  be  consumed  off  the  premises,  situate  in 
Liverpool-road,  in  the  township  of  Great  Crosby, 
in  the  said  county. 

It  appeared  from  the  affidavit  of  John  Maughan, 
the  applicant,  that  he  caused  notices  to  be  duly 
served  in  the  mode  prescribed  by  The  Wine  and 
Beer  House  Act  1869  and  The  Licensing  Act 
1872  of  his  intention  to  apply  at  the  general 
annual  licensing  meeting  to  be  held  at  Kirkdaie, 
for  the  division  of  Kirkdaie,  in  the  county  of  Lan- 
caster, on  the  27th  Aug.  last  for  a  licence  to  sell  by 
retail  wine,  spirits,  and  beer  to  be  consumed  off 
the  house  or  premises  thereunto  belonging,  situate 
in  Liverpool-road,  in  the  township  of  Great  Crosby, 
in  the  county  of  Lancaster. 

He  attended  at  the  general  annual  licensing 
meeting  held  for  the  said  division  of  Kirkdaie,  and 
made  application  for  the  licence  specified  in  such 
notices,  when  the  chairman  of  the  court  informed 
him  that  the  court  had  no  power  to  grant  to  him 
a  licence  to  sell  spirits  to  oe  consumed  off  the  said 
house  or  premises  in  Liverpool-road,  but  they  were 
willing  to  grant  and  did  grant  to  him  a  licence  to 
hold  an  excise  licence  to  sell  beer  and  Foreign  and 
British  wines  by  retail  to  be  consumed  off  the  said 
house  or  premises. 

He  was  subsequently  informed  and  verily 
believed  that  the  cause  and  ground  of  refusal  to 
grant  to  him  the  licence  to  hold  an  excise  licence 
to  sell  spirits  by  retail  to  be  consumed  off  the 
premises  was  that  he  did  not  hold  a  dealer's  licence 
to  sell  spirits. 

The  court  adjourned  the  said  general  annual 
licensing  meeting  from  the  27th  Aug.  last  to  the 
30th  Sept.  last. 

The  applicant  caused  fresh  notices  to  be  duly 
served  in  the  mode  prescribed  by  the  Wine  and 
Beer  House  Act  1869  and  the  Licensing  Act  1872 
of  his  intention  to  apply  at  the  adjourned  licensing 
meeting  to  be  held  on  the  30th  Sept.  last  for  a 
licence  to  sell  by  retail  spirits  to  be  consumed  off 
the  said  house  or  premises  in  Liverpool>road 
aforesaid. 

On  the  15th  Sept.  last  he  paid  to  the  Commis- 
sioners of  Inland  Revenue  the  sum  of  101.  IO0.  for  a 
licence  to  exercise  and  carry  on  the  trade  of  a  dealer 
in  spirits  at  the  house  or  premises  in  Liverpool- 
road  aforesaid,  commonly  described  as  a  "  dealer's 
licence." 

He  attended  at  the  said  adjourned  licensing 
meeting  held  at  Kirkdaie  aforesaid  on  the  30th 
Sept.  last,  and  made  application  through  his  soli- 
citor to  Kobert  Neilson,  Gilbert  Winter  Moss, 
^eter  Thomson,  Peter  Silvester  Bidwill,  and 
George  Gk)rdon  Macree,  Esquires,  justices  of  the 
peace  for  the  county  of  Lancaster  (who  formed  the 
court  which  then  sat)  for  a  licence  to  sell  spirits  by 
retail  to  be  consumed  off  his  said  house  or  prem- 
ises in  Liverpool-road  aforesaid,  and  he  produoed 
to  the  said  justices  his  said  '*  dealer's  licence ;  " 
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bat  the  said  jastioes  refased  to  grant  to  him  the 
said  licence,  on  the  ground  that  he  had  ah*eady 
made  an  application  of  a  similiar  nature  at  the 
general  annual  licensing  meeting  held  as  aforesaid 
on  the  27th  Aug.  last,  and  had  been  refused ;  and 
that  it  was  not  competent  to  him  to  make  a  second 
application  at  the  same  annual  licensing  meeting. 

The  applicant  stated  that  it  was  competent 
in  law  for  him  to  make  such  application,  by 
the  69th  section  of  the  Licensing  Act  1872,  and 
that  it  was  not  competent  for  the  said  justices  to 
refuse  to  grant  to  him  the  said  licence  "  except 
upon  one  or  more  of  the  grounds  on  which  a  certi- 
ficate in  respect  of  a  licence  to  sell  by  retail  beer, 
cider,  or  wine  not  to  be  consumed  on  the  premises 
may  be  refused,"  and  no  objection  was  made  to 
his  said  application  upon  any  of  the  said  grounds. 

Gully  showed    cause    against    the    rule. — The 
regulations  concerning  these  licences  are  contained 
in  sects.  68  and  69  of  the  Licensing  Act  1872 
35  &  36  Vict.  c.  94)  by  the  former  of  which  "  No 
person  shall  (a)  sell  by  retail  liqueurs  or  spirits 
undei  the  authority  of  any  retail  licence  which  such 
person  shall  have  obtained  as  a  wholesale  spirit 
dealer  from  the  Commissioners  of  Inland  Revenue, 
except  in  premises  occupied  and  used  exclusively 
for  the  sale   therein  of  intoxicating  liquor,  and 
which  premises  have  no  communication  with  the 
premises  of,  nor  are  in  any  way  occupied  by  a 
person   who  is  carrying  on  any  other  trade  or 
business,  unless  such  person  shall  have  obtained 
from  the  licensing  justices  a  licence  authorising 
such  sale  on  premises  not  exclusively  so  occupied 
and  used."    By  sect.  69  **  a  licence  for  the  sale  of 
liqueurs  or  spirits  by  retail  not  to  be  consumed  on 
the  premises  may,  where  such  licence  is  required  by 
this  Act,  be  granted  in  the  same  manner  in  all  res- 
pects in  which  a  licence  for  selling  wine  not  to  be 
consumed  on  the  premises  may  by  law  be  granted, 
and  an  application  for  such  a  licence  shall  not  be 
refused  except  upon  one  or  more  of  the  grounds  on 
which    a    certificate    in    respect  of  a  licence  to 
sell    by    retail  beer,    cider,    or    wine    not  to  be 
consumed  on  the  premises  may  be  refused."     By 
24  &  25  Yict.    c.    21,   s.  *^,  "Any  person   duly 
licensed  as  a  dealer  in  spirits  in  England  may  take 
out  an  additional  licence  authorising  him  to  sell  by 
retail  Foreign  or  British  spirits  in  any  quantity 
not  less  than  one  reputed  quart  bottle,  or  as  to 
forei^  liqueurs,  in  the  bottles  in  which  the  same 
may  have  Deen  imported,  not  to  be  drunk  or  con- 
sumed upon  the  premises ;  and  any  licensed  dealer 
taking  out  such  addition^  licence  may  send  out  or 
deliver  any  such  spirits  without  the  certificate 
required  by  law  in  such  cases,  if  the  quantity  does 
not  exceed  one  gallon  at  a  time,  and  such  spirits 
are  not  sent  to  the  stock  of  any  dealer  or  retailei ." 
The  justices  came  to  a  determination  concerning 
this  application  at  the  meeting  in  August ;  there- 
fore, during  the  whole  of  those  sessions  it  was  res 
judicata,  and  could  not  be  disturbed.     [Quain,  J, 
— Do  yon  say  he  could  not  come  again  until  the 
next  August  P]    Yes :  that  is  the  efiect  of  the 
decision  of  this  court  in  Beg,  v.  Tke  Justices  of  the 
West  Biding  of  Yorkshire  {Drake* s  case),  L.  Rep. 
5  Q.  B.  33,  in  which,  although  the  second  applica- 

(a)  This  lioenoe  aeems  to  be  a  condition  precedent  only 
to  the  Bale  of  liquenrs  and  spirits,  not  to  she  jaeticee' 
lioenoe  of  the  next  section.  The  first  refnfal  of  this 
application  was,  therefore,  illegal,  bat  the  point  was  not 
nuaed  on  the  argament. 


tion  concerning  the  particular  house  was  good  at 
the  adjourned  sessions,  it  was  expressly  so  held  on 
the  ground  that    the    previous  application  was 
refused  for  a  reason  personal  to  a  different  applic- 
ant from  the  second,  and  therefore  it  was  not  rea 
judicata.  Lush,  J.  said  at  p.  39  "I  wish  to  add,  with 
respect  to  the  second  objection,  that  if  the  justices' 
decision  at  the  general  annual  licensing  meeting 
had  turned  upon  the  bad  character  of  the  house,  an 
at  present  advised,  I  should  have  thought  that 
they  could  not  be  required  to  determine  the  matter 
a  second  time.     But  their  decision  did  not  pass 
upon  that  ground ;  it  turned  upon  the  personal 
qualifications    of  Boocock.      The  application  by 
Drake  for  a  certificate  is  totally  different  from  that 
by  Boocock."    It  cannot  be  said  here  that  a  second 
application  by  the  same  man  for  the  same  purpose 
is  totally  different  from  the  first.     [Mellor,  J. — 
The  applicant  here  says  he  has  acquired  a  different 
character  altogether  since  his  previous  application. 
He  has  obtained  the  necessary  qnalification,  given 
new  notices,  and  made  an  entirely  fresh  applica- 
tion.]   A  fresh  application  with  new  notices  was 
made  at  an  adjcurned  licensing  meeting  for  a 
beerhouse  certificate  in  Ex  parte  E.  W.  Bushworth 
(23  L.  T.  Rep.  N.  S.  120),  the  justices  refused  to 
hear  the  application,  and  this  court  held   their 
refusal  to  be  justified.     Blackburn,  J.   said  "  No 
doubt  the  application  may  be  made  in  the  first 
instance  at  the  adjournment  day,  but  it  would  be 
strange  to  hold  that  when  a  certificate  has  heen 
refused  at  the    original  meeting,   a   party  may 
renew  his  application  at  an  adjourned  meeting." 
And  Cockburn,  C.J.  in  his  judgment  said  "  If  we 
granted  this  rule  we  should   be  establishing  the 
principle  that  a  second  application  may  be  made 
in  all  cases  where  the  first  has  been  refused." 

Munisfy,  Q.C.  and  Hodgson  Bremner  appeared 
to  support  the  rule,  but  were  not  heard. 

Mellor,  J. — This  was,  in  fact,  a  new  application. 
The  applicant  was  on  the  second  occasion  clothed 
with  a  different  character  from  that  in  which  be 
appeared  on  the  first.  It  being  admitted  that 
there  would  have  been  no  ground  for  refusing  his 
application  if  his  first  appearance  had  been  at  the 
adjourned  meeting,  I  do  not  see  that  the  previous 
refusal,  which  was  based  on  a  ground  no  longer 
existing,  should  have  prevented  his  being  heard. 

Quain,  J. — I  am  of  the  same  opinion.  The 
magistrates  are  not  bound  to  hear  and  determine 
the  same  case  twice  over  during  the  same  licensing 
period ;  but  the  second  application  was  here  made 
upon  a  different  state  of  facts  from  those  which 
existed  when  the  magistrates  had  refused  the 
certificate,  and  it  cannot  be  said  to  have  been  the 


same  case. 
Field,  J.- 


-I  am  of  the  same  opinion. 

Bute  absolute. 


Solicitors  for  the  applicant,  Bremner  and  Son, 
Liverpool. 
Solicitors  for  the  justices,  B.  M,  and  F.  Lowe. 


Tuesday,  Dec.  14, 1875. 
Smith  v.  Cook. 

Duty  of  agister  of  cattle — Scieniter — Liability  for 
171  jury  by  trespassing  animals. 

The  defendant  undertook  to  agist  a  horse  of  the 
plaintiff,  which  he  put  into  a  large  field  with  so*ne 
h-eifriTs.  The  field  was  part  of  a  marsh,  and  wis 
Sf^arated  from  another  field,  in  which  a  bull  was 


32 


MAGISTRATES'  CASES. 


Q.  B.  Div.] 


Suna  V,  Cook. 


[Q.B.  Div. 


Jcppt,  merely  by  a  ditch,  which  the  hriU  was  known 
by  the  defendant  frequently  to  cross,  in  order  to 
gtit  to  the  heifers.    The   hull  was  exceptionally 
quiet,  and  had  never  been  known  to  injwe  any 
animal,  but  the  horse  was  found  gored  to  death  by 
him,    A  verdict  was  found  for  the  plaintiff  for 
the  value  of  the  horse. 
Held,  that  the  doctrine  of  scienter  was  not  to  be 
imported  into  an  action  upon  a  bailment ;  and 
that  the  only  question  of  the  defendant's  liahility 
turned  upon  ttiefaot  whether  he  had  used  reason- 
able  a/nd  proper  ca/re,  which  fact  was  i'ightly 
determined  by  the  jury. 
This  T^as  an  action  tried  in  London  before  Black- 
burn, J.,  when  a  verdict  of  50^.  was  found  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  to 
move  for  a  nonsait. 

Plaintiff  was  the  owner  of  three  horses,  which  he 
entrusted  to  the  defendant  for  agistment.  The 
defendant  placed  the  horses  in  a  field  belonging  to 
him  on  Plumstead  Marshes,  where  there  were 
some  cows  and  heifers.  The  fields  there  situated 
are  divided  only  by  ditches,  which  are  kept  in 
order  by  commissioners  having  charge  of  the 
marshes.  In  a  neighbouring  field,  divided  from 
the  defendant's  only  by  one  of  these  ditches, 
another  agister  of  cattle,  named  Bnssell,  had 
placed  a  ball  and  some  cows.  This  bull  was 
frequently  in  the  habit  of  wandering  across 
the  ditches,  and  into  the  neighbouring  fields, 
and  the  defendant  was  aware  of  his  keeping 
occasional  company  with  the  cows  in  his  field. 
The  bull's  character,  however,  was  exceptional  for 
quietness,  and  he  had  never  been  known  by  his 
owner,  or  anyone  who  had  the  management  of  him. 
to  show  vice  of  any  kind  against  men,  horses,  or 
other  living  creatures.  One  of  the  plaintiff's  horses, 
however,  was,  after  being  about  two  months  in  the 
defendant's  field,  discovered  to  be  dead,  and,  as  the 
jury  found,  gored  to  death  by  this  bull.  The  jury 
aUo  found  that  the  defendant  had  not,  under  the 
circumstances  proved,  taken  reasonable  and  proper 
cure  in  agisUng  the  plaintiff's  horse  ,and  estimated 
the  plaintiff's  damas'e  at  bOl, 

A  rule  nisi  was  obtained  calling  upon  the 
plaintiff  to  show  cause  why  this  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered  instead 
thereof,  pursuant  to  leave  reserved  by  the  learned 
judge,  on  the  ground  that  there  was  no  evidence 
oi' scienter,  and  that  such  evidence  was  necessary 
to  maintain  the  action;  and  why  a  new  trial 
Btiould  not  be  had  between  the  parties  on  the 
ground  that  the  verdict  was  against  the  weight  of 
evidence. 

Bray  showed  cause  for  the  plaintiff.—  Proof  of 
scienter  is  necessary  in  various  cases  of  torts,  but 
here  a  relation  of  contract  exists  between  plaintiff 
and  defendant,  and  the  jury  have  found  that  the 
defendant  was  guilty  of  negligence  in  the  per- 
formance of  the  duty  he  undertook  for  the 
pltuutiff.  Without  negligence,  the  defendant's 
liability  might  come  within  the  rule  laid  down  by 
the  Privy  Council  in  TJie  Madras  Railway  Com^ 
}uiiiy  V.  Tiie  Zemindar  of  Carvatenagarum  (L.  Hep. 
1  8.  C.  364).  The  liability  here,  however,  was 
a  question  of  fact,  which  has  been  decided  by 
the  jury.  In  Lee  v.  Biley  (18  C.  B.,  N.  S.,  722),  the 
((ueMtion  was  as  to  the  defendant's  liability  for  the 
di'uth  of  the  plaintiff's  horse  caused  by  a  kick  of 
the  defendant's  mare,  which  had  strayed  from  the 
(If'fendant's  into  the  plaintiff's  adjoining  field. 
There  was  no  evidence  of  the  mare's  vice,  but  the 


defendant  was  held  responsible,  the  damas^e  not 
being  too  remote.  That  caae  is  stronger  than  the 
present,  because  here  was  a  contract  between 
plaintiff  and  defendant  that  the  latter  should  take 
reasonable  care  of  the  horse.  It  also  shows  that 
'  defendant  would  have  a  certain  remedy  over 
against  the  neighbouring  agister  who  had  charge 
of  the  bull.  [Field,  J.—Has  not  the  plaintiff  the 
same  remedy  directly  P  Quain,  J. — May  v.  Bimt- 
dett  (9  Q.  B.  101)  decided  that  the  owner  of  an 
animal  accustomed  to  attack  and  bite  mankind  is 
liable  prima  fa^  for  injury  done  by  the  animal 
even  without  negligence.  Is  there  authority  for 
saying  that  a  bull's  propensity  for  goring  horses 
should  be  common  knowledge  P  BLACKBuan,  J. — 
In  a  case  of  trespass  or  negligence  the  owner's 
liability  exists  whether  the  animal  be  vicious  or 
not.]  And  by  EUis  v.  Lofius  Iron  Company  (L. 
Kep.  10,  Q.  B.  10),  a  kick  through  an  iron  fence  is 
a  sufficient  trespass.  Although  there  seems  to 
be  no  English  authority,  it  has  been  held  in 
America  that  the  owner  of  a  bull  is  liable  for 
damage  done  by  him  to  a  horse  without  any 
knowledge  of  vice.  In  Dulph  v.  Ferris  (7  Watts 
and  Sergeant's  Reports  of  the  Supreme  Court  of 
Pennsylvania,  367,  Kennedy,  J.,  at  p.  370,  "  Inju- 
ries committed  by  bulls  or  horses  occur  so  fre- 
quently that  it  is  difficult  to  avoid  coming  to  the 
conclusion  that  every  owner  of  a  bull  ought  to  be 
held  answerable  in  an  action  of  trespass  for  his 
bull  in  killing  or  injuring,  when  running  at  large 
either  by  his  negligence  or  permission,  the  horse 
of  another,  though  it  be  the  first  offence  of  the 
kind  that  the  animal  was  ever  known  to  commit." 
And  Bailee  v.  Chaplin  (4,  Allen  (Massachusetts) 
444)  decided  that  "  If  a  sucking  colt,  while  follow- 
ing its  dam,  which  is  led  by  her  owner  in  a  high- 
way, is  kicked  and  killed  by  a  horse  which  has 
been  turned  loose  in  the  highway  without  a  keeper, 
the  owner  of  the  colt,  if  found  by  the  jury  to  have 
b sen  in  the  exercise  of  reasonable  care,  may  recover 
damages  of  the  owner  of  the  horse,  although  the 
horse  was  not  vicious."  It  may  be  taken  generally 
that  a  mere  jro  )ensity  on  the  part  of  one  animal 
to  injure  another  is  sufficient  to  make  the  owner 
liable,  without  proof  of  actual  vice.  [Stopped  by 
the  court  on  the  second  ground  of  the  rule,  as  to 
the  weight  of  evidence.] 

Powell,  Q.C.  and  Sliaw  supported  the  rule. — 
Buxendin  v.  8ha/rp  (2  Salk.  662)  and  Cox  v.  Bur- 
bidge  (13  C.  B.,  N.  S.,  430)  have  long  determined 
the  rule  of  law  that  the  owner's  knowledge  of  an 
animal's  vice  is  necessary  to  make  him  liable  for 
injury  done  by  the  animal.  [Field,  J. — Bub  you 
have  to  show  that  this  doctrine  of  scienter  should 
bo  imported  into  a  contract  of  this  l:ind.]  When 
an  owner  has  no  reason  to  guard  against  damages 
by  an  animal  in  his  possession,  surely  a  stranger 
need  not  do  so.  There  could  not  have  been  neg- 
ligence on  the  defendant's  part  unless  he  h^ 
some  knowledge  of  this  bull's  propensity  to  gore 
horses.  No  evidence  was  adduced  that  any  bull 
was  ever  known  to  do  such  a  thing,  and  there 
was  evidence  that  this  bull  had  never  done  so. 
According  to  Corbelt  v.  Packington  (6  B.&  C.  268) 
this  is  an  action  in  assumpsit,  [Quain,  J. — It  is 
brought  upon  a  bailment,  and  may  be  either  in 
contract  or  tort.]  The  same  rules  of  evidence 
apply  to  either. 

Blackbuam,  J.-^I  think  in  this  case  we  must 
discharge  the  rule  upon  both  grounds.  The 
plaintiti'  briugs  a  charge  against  au  agister  of 
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horses  of  neglecting  to  take  due  and  proper  care 
of  a  horse  whose  castody  the  plaintiff  entrasted  to 
him,  and  in  coriseqaence  the  horse  was  killed.     In 

Eoint  of  fact  the  defendant,  having  charge  of  this 
orse,  turned  it  into  a  marsh  with  heifers  ready 
for  bulling,  being  well  aware  that  a  bull  was  in  the 
habit  of  straying  from  another  part  of  the  marsh, 
which  was  separated  only  by  a  ditch,  which  the 
bull  could  easily  cross.    The  evidence  was  suffi- 
cient that  the  plaintiff's  horse,  whilst  in  the  place 
where  the  defendant  had  put  it.  came  by  its  death 
by  being  gored  by  this  bull.    The  first  question  is, 
was  it  negligence  to  put  the  horse  into  a  field  where 
it  was  known  a  bull  was  in  the  habit  of  going  to  visit 
heifers  F    There  was  evidence  that  it  is  dangerous 
to  do  so ;  and  that  whether  mischief   ensued  or 
not  it  is  negligent  to  do  so.    There  was  also  con- 
trary evidence.     One  man  said  he  had  thirty  bulls 
in  the  same  6eld  with  horses  and  heifers.    The 
jury,  however, found  it  was  negligence,  and  I  do  not 
quarrel  with  the  verdict.    The  point  of  law  which 
arises  has  been  settled  from  early  times,  more  on 
authority  than  on  reason,  that  in  the  case  of  domes- 
ticated animals,  such  as  horses,  dogs,  bulls,  &c., 
which  are  not  mischievous  by  nature,  the  owner 
is  entitled  to  suppose  they  will  not  do  mischief 
until  he  has  express  knowledge  to  the  contrary ; 
that  is  to  say,  he  is  not  liable  unless  a  scienter  be 
proved.     It  is  otherwise,  of  course,  with  respect 
to  animals  whose  nature  is  admittedly  well  known 
to  be  injurious  to  men  or  other  animals ;  but  this 
doctrine  is  laid  down  as  early  as  Henry  YIII.'s 
time,  in  Dyer's  Reps.  (Yol.  1,  25  b,  pi.  122,  ed. 
1794),  where  reference  is  made  to  authorities  in  the 
Book  of  Exodus  and  the  Year  Books.    It  is  clearly 
settled,  at  all  events,  that  to  show  a  man  keeps  a 
bull  at  his  peril  there  must  be  proof  that  he  had 
knowledge    of   the    bull's    specially  mischievous 
nature.     It  is  not  enough  to  show  that  bulls  some- 
times gore  other  animals.    There  was  no  evidence 
here  that  this  animal  was  mischievous,  and  there- 
fore the  owner,  perhaps,  could  not  be  made  liable, 
at  all  events  without  trespass.    Bat  does  it  follow 
that  the    defendant    could,  without   negligence, 
put  a  horse  he  was  agisting  where  he  knew  a  bull, 
however  quiet,  was  in  the  habit  of  coming  F    Was 
such  a  proceeding  consistent  with  the  reasonable 
care  which  the  plaintiff,  the  owner  of  the  horse, 
had  a  right  to  expect  of  him  P    It  seems  to  me 
that  the  doctrine  of  scienter  does  not  govern  this 
case  at  all.    There  is  no  authority  for  extending  it 
to  cases  of   contract,  and  I  am  not  inclined  to 
import  a  rule  of  this  very  artificial  kind  into  mat- 
ters not  included  by  authority.    The  cases  do  not 
throw   much  light   upon  the  question.    Lee  v. 
Biley    is  the  strongest  in  favour  of  the  plaintiff, 
but  it  appeared  there  that  the  defendant  was  neg- 
ligent in  not  keeping  up  a  fence.    It  may,  how- 
ever, be  inferred  that  the  same  liability  would  have 
occurred  if  the  two  horses  had  been  put  in  the 
same  field.    If  so,  d  fortiori,  should  the  defendant 
here  be  liable  for  putting  the  plaintiff's  horse  where 
a  bull  was  known  to  have  access  P     I  think  the  rule 
should  be  discharged. 

QuAiN,  J  — I  am  of  the  same  opinion.  I  agree 
that  the  action  is  founded  on  negligence.  There 
was  a  bailment  to  agist  the  plaintifE's  horse,  and 
the  only  question  for  us  is  whether  the  defendant 
took  proper  and  reasonable  care  of  the  animal. 
Mr.  Powell  says  he  could  not  be  guilty  of  negli- 
gence unless  he  knew  this  bull  was  mischievous ; 
but  it  is  a  mere  question  of  fact  whether  there 
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was  negligence  or  not.  Although  the  authorities 
are  clear  that  scienter  is  necessary  to  establish  an 
owner's  responsibility,  there  are  none  for  import- 
ing that  doctrine  into  cases  of  contract.  I  think 
there  was  ample  evidence  to  justify  the  verdict  in 
this  case. 

Field,  J. — I  am  of  the  same  opinion.  I  think 
the  .evidence  was  sufficient,  and  the  only  other 
question  is  whether  the  defendant's  ignorance  of 
this  bull's  having  gored  horses  before  entitles 
him  to  a  verdict.  This  is  not  a  case  which  in- 
volves the  doctrine  of  scienter;  it  is  an  action 
upon  a  bailment,  and  the  only  question  is  whether 
the  defendant  took  reasonable  and  proper  care  of 
the  plaintiff's  horse.  The  facts  were  that  he  took 
the  horse  into  a  field  where  he  knew  this  bull 
would  probably  come,  and  the  result  was  what  he 
ought  to  have  expected.  The  jury  have  found 
that  his  proceeding  in  the  matter  was  not  reason- 
able, and  that  he  ought  to  have  known  the  risk 
to  which  he  put  the  horse,  even  although  the  bull 
was  particularly  quiet.  Rule  discha/rged. 

Solicitors  for  plaintiff.  May,  8yhes,  and  Batten, 
Solicitors  for  defendant,  8,  W.  Johnson. 


Monday,  Deo,  20, 1875. 

Reg.  v.  The  Justices  of  GLAMORGANsniaE. 

Licence  for  sale  of  liquor  to  he  drunk  off  premises — 
Whether  residence  of  licensee  necessary — "  Duly 
qualified  as  by  law  required " — Mandamus  to 
licensing  justices —  Wine  and  Beerhouse  Act  1869, 
s.  8—3  ^  4  Vict,  c.  61,  «.  1—23  Vict,  c,  27,  s.  3— 
24  ^  25  Vict,  c.  21,  s,  2—26  ^  27  Vict,  c.  33,  s,  1. 

By  1  Will,  4,  c.  64,  s.  2,  any  person  "  being  a 
householder  "  muy  apply  for  and  obtain  an  excise 
licence  for  the  sale  oj  beer  by  retail,  and  by  3  ^'  4 
Vict.  c.  61,  no  licence  to  sell  beer  by  retail,  under 
Will,  4,  c.  64,  "  shaU  be  granted  to  any  person 
who  fhall  not  be  the  real  resident  holder  and  oc- 
cupier of  the  dwelling-house  in  which  he  shall 
apply  to  be  licensed," 

By  23  Vict,  c,  27,  s,  3,  every  person  "keeping  a  shop 
for  the  sale  of  other  goods  than  foreign  wine,  or 
holding  a  wine  dealer's  licence,  is  entitled  to  take 
out  a  licence  for  the  sale  of  wine  by  retail,  not  to 
be  drunk  on  the  premises. 

By  24  ^  25  Vict,  c,  21,  s.  2,  any  person  holding  a 
wholesale  spirit  dealer* s  licence  may  take  out  an 
additional  licence  for  the  sale  of  spirits  by  retail, 
not  to  be  drunk  on  the  premises. 

By  26  ^  27  Vict,  o,  33,  s.  1,  annf  person  holding  a 
wholesale  beer  dealer'' s  licence  may  take  out  an 
additional  licence  for  the  sale  of  beer  not  to  he 
drunk  on  the  premises,  "  and  such  additional 
licence  shall  be  granted  without  the  possession  of 
any  other  quMticalion  "  than  the  wholesale  beer 
licence. 

By  the  Wine  and  Beerhouse  Act  1869,  after  reciting 
the  Acts  above  mentioned,  it  is  enacted  that  no 
licence  for  the  sale  of  beer,  cider,  or  wine,  or  any 
of  such  articles,  tmder  any  of  such  Acts,  shall  be 
granted  except  after  the  prodv^ion  of  a  certificate 
of  justices,  and  no  certificate  for  the  sals  of  beer, 
cider,  or  wine,  not  to  be  drunk  on  the  premises, 
"  shall  be  refused  "  em^cept  upon  one  or  more  of 
four  grounds^  the  fourth  ground  being  that  tlie 
applicant  *'  is  not  duly  qualified  as  by  law  rd- 
quired," 
M.,  holding  a  strong  beer  dealer's  licence,  but  not  h*>hig 
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resident  upon  the  premises  in  respect  of  which  he 
applied  to  be  licensed,  and  not  intending  to  reside 
there,  applied  for  a  licence  to  sell  beer,  wine,  and 
spirits,  not  to  be  drunk  on  the  premises.  The 
justices  refused  the  applicaiion,  upon  the  ground 
that  M.  was  disqualified  by  non'residence. 
Held,  that  M,  was  not  so  disqualified,  and  a  man- 
damus to  the  justices  to  hear  and  determine  his 
application  made  absolute. 

This  was  a  rule  for  a  mandamus  to  the  justices 
for  the  county  of  Glamorganshire,  commanding 
them  to  hold  an  adioumed  sessions  for  the  pur- 
pose of  hearing  and  determining  the  application 
of  William  Morris  for  licences  or  certificates  to 
hold  additional  Excise  licences  to  sell  beer,  wine, 
and  spirits  by  retail,  not  to  be  drunk  on  the  pre- 
mises. 

From  affidavits  filed  by  the  applicant  and  his 
solicitor,  it  appeared  that  the  applicant  was  the 
holder  of  a  wholesale  spirit  dealer*s  licence,  and 
also  of  a  strong  beer  dealer's  licence  from  the 
Commissioners  of  Inland  Bevenne,  that  the  notices 
required  by  the  Licensing  Act  had  been  duly 
ffiven,  and  that  evidence  of  the  applicant's  good 
character  and  of  the  rateable  value  of  the  shop  in 
which  the  liquor  was  intended  to  be  sold  was 
produced  before  the  justices,  and  that  the  justices 
iiad  expressed  themselves  satisfied  with  such 
evidence. 

The  notices  were  of  the  intention  of  the  appli- 
oant  to  apply  for  licences,  as  follows  : 

^  A  licence  or  oertifioate  to  hold  an  additional  excise 
licence  to  sell  by  retail  at  a  shop  situate  and  beiog  No. 
(&,  Oxford-street,  Mountain  Ash,  beer,  to  be  consamed 
off  iho  premises,  in  pnrsaance  of  the  Act  26  &  27  Vict.  c. 
88,  a.  1.  ...  A  licence  or  certificate  to  hold  an  additional 
excise  licence  to  sell  by  retail,  at  the  same  shop,  spirits, 
to  be  consumed  off  the  premises,  in  pursuance  of  the 
Act  24  &  25  Vict.  o.  21,  s.  2.  .  .  .A  licence  or  certificate 
to  hold  an  excise  licence  to  sell  by  retail,  at  Uie  same 
■hop,  wine,  to  be  consumed  off  the  premises,  pursuant 
to  the  Act  28  Vict.  c.  27,  s.  3,  and  Acts  amending  the 
same*  (a) 

The  affidavit  of  the  applicant  did  not  state  that 
he  was  the  holder  of  a  wine  dealer's  wholesale 
licence. 

The  licensing  justices,  having  taken  time  to 
consider,  refused  the  application,  and  the  chairman 
stated  that  they  did  so  solely  on  the  ground  that 
it  was  not  the  intention  of  the  applicant  to  reside 
upon  the  premises  or  personally  conduct  the  busi- 
ness on  the  premises.  They  further  intimated 
their  opinion  that  the  Wine  and  Beerhouse  Act 
1869  contemplated  and  intended  that  the  person 

^  (a)  If  the  wholesale  spirit  licence,  or  wholesale  wine 
lioenoe,  as  the  case  may  be,  have  been  taken  out  by  the 
applicant,  and  if  the  premises  on  which  the  spirits  or 
wine,  as  the  case  may  be,  are  intended  to  be  sold,  are 
oocnpied  and  used  exclusively  for  the  sale  therein  of  in- 
toxicating liquors,  and  have  no  oommonication  with  the 
premises  of,  nor  are  in  any  way  occupied  by  a  person  who 
IS  carrying  on  any  other  trade  or  business,  the  consent  of 
the  justices  is  not  required :  (Licensing  Act  1872,  35  &  86 
Viet.  c.  94.  ss.  68,  78.)  If  the  premises  are  occupied 
otherwise,  the  consent  of  the  justices  is  required,  but  it 
may  not  be  refused  except  on  one  or  more  of  the  grounds 
on  which  a  oertifiate  to  sell  beer,  to  be  drunk  off  the  pre- 
mises, mav  be  refused  (t6.  8.  A9).  The  licence  to  s<^ 
apirits,  to  be  drunk  off  the  premises  is  grantable  only  to 
the  holder  of  the  wholesale  spirit  licence,  or  of  the  general 

Sblic-h(  use  licence  under  the  Lioensiug  Act  of  1828. 
le  licence  to  aell  wine,  to  be  drunk  off  the  premises, 
would  seem  to  be  tenable  only  by  a  person  either  holding 
the  wine  dealer's  licence,  or  **  keeping  a  shop  for  the  sale 
off  any  goods  or  oommoditiee  other  than  foreign  wine :" 
(28  Yict.  0. 28.  8. 8.) 


to  whom  a  licence  should  be  granted  should  reside 
upon  the  premises  and  personally  conduct  the  sale 
of  beer,  wine,  and  spirits  under  the  licence;  that 
the  grounds  of  objection  enumerated  in  the  8th 
section  of  the  Wine  and  Beerhouse  Act  1869  were 
all  of  a  personal  nature,  and  that  therefore  a  licence 
could  only  be  granted  to  a  person  who  intended 
personally  to  conduct  the  business.  Upon  that 
ground  only  the  applications  were  refused. 

The  8th  section  of  the  Wine  and  Beerhouse  Act 
1869  (32  &  33  Yict.  c.  27),  is  as  follows : 

All  the  provisions  of  the  said  Act  of  the  ninth  year  of  the 
rei^  of  King  George  the  Fourth  (a)  a^^to  the  terma  upon 
which  and  the  manner  in  which,  and  the  persons  by  whom 
grants  of  licences  are  to  be  made  by  the  justicea  at  the 
said  general  annual  licensing  meeting,  and  as  to  appeal 
from  any  act  of  any  justice  shall,  so  far  as  may  be,  have 
effect  with  regard  to  grants  of  certificates  under  this  Act 
subject  to  this  qualifiuatioa,  that  no  application  for  a  cer- 
tificate under  this  Act,  in  respect  of  a  licence  to  sell  bj 
retail  beer,  cider,  or  wise,  not  to  be  consumed  on  the 
premises,  shall  be  refused,  except  upon  or  more  of  tiie 
following  grounds,  viz. : — 

(1)  That  the  applicant  has  failed  to  produce  satisfac- 

factory  evidence  of  good  character ; 

(2)  That  the  htuse  or  shop  in  respect  of  which  a  lioenoe 
is  sought,  or  any  adjacent  bouse  or  shop  owned  or 
occupied  by  the  person  applying  for  a  licence,  is  of 
a  disorderly  character,  or  frequented  by  thievea, 
prostitutes,  or  persons  of  bad  character ; 

(3)  That  the  apphcant,  having  previously  held  a  licence 

for  the  sale  of  wine,  spirits,  beer,  or  cider,  the 
same  has  been  forfeited  for  his  misconduct,  or  that 
hti  has,  through  misconduct,  been  at  any  time  pre- 
viously adjudged  disqualified  from  receiving  any 
such  licence,  or  from  selling  any  of  the  said  ar- 
ticles ; 

(4)  That  the  applicant,  or  the  house  in  respect  of  which 

he  applies,  is  not  duly  qualified   as  by  law   is 

required. 
Where  an  application  for  any  such  last-mentioned  certifi- 
cates is  refused,  on  the  ground  that  the  house  in  respect 
of  which  he  applies  is  not  duly  qualified  as  by  law  is  re- 
quired, the  justices  shall  specify  in  writing  to  the  appli- 
cant the  grounds  of  their  decision. 

B.  T.  Williams,  Q.C.,  for  the  justices,  now 
showed  cause. — By  3  <fe  4  Yict.  o.  61,  after  reciting 
11  Geo.  2  and  1  Will.  4,  c.  64,  and  4  A  5  Will.  4, 
c.  85,  it  is  enacted  that  no  licence  to  sell  beer  or 
cider  by  retail,  under  the  recited  Acts  or  that  Act, 
"  shall  be  granted  to  any  person  who  shall  not  be 
the  real  resident  holder  and  occupier  of  the 
dwelling  house  in  which  he  shall  apply  to  be 
licensed."  [Blackburn,  J.—  In  a  case  where  that 
Act  applies,  the  justices  would  seem  to  be  right, 
but  the  Wine  and  Beerhouse  Act  does  not  say 
"duly  qualified,"  as  by  3  &  4  Vict.  c.  61,  required, 
but  "  duly  qualified  as  by  law  required."]  It  is 
submitted  that  residence  has  always  been  an 
essential  qualification  by  law  for  the  holding  of  a 
licence,  otherwise  a  person  may  obtain  a  licence 
for  as  many  houses  as  he  pleases,  and  put  a 
manager  in  each.  [Cockburn,  O.J. — I  entirely 
concur  in  the  policy  of  a  law  which  should  re- 
quire residence,  and  thus  fix  the  licence  holder 
with  a  personal  responsibility,  but  the  question  is, 
whether  the  Legislature  has  steadily  adhered  to 
this  policy.  The  qualification,  if  any,  must  be 
sought  for  in  the  Acts  antecedent  to  the  Wine  and 
Beerhouse  Act  1869.] 

Poland,  for  the  applicant,  supported  the  rule. — 
It  is  admitted  that  for  the  sale  of  beer  to  be  drunk 
on  the  premises  residence  is  a  necessary  qualifica- 
tion, and  that  the  Act  3  &  4  Vict.  c.  61  applies  to 

(a)  The  Licensing  Aot  1828, which  prescribes  noted* 
dential  qualiiioation. 
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Q.B.  DiT.] 


[Q.B.  DiT. 


snch  a  case,  bat  for  the  sale  of  beer  to  be  drunk  off 
the  premises,  no  each  qualification  is  necessary  in 
cases  where  the  applica*:t  is  fortified  with  a 
wholesale  beer  dealer's  licence,  under  26  &  27 
Vict.  c.  33,  i?.  1  (a),  as  the  present  applicant  was, 
nor  is  residence  necessary  in  order  to  be  able  to 
sell  spirits  to  be  drunk  off  the  premises.  The  only 
qualification  is  the  possession  of  a  spirit  dealer's 
wholesale  licence,  and  this  licence  also  the  appli- 
cant had  already  taken  out. 

Pek  Curiam   (Cockbum,  C.J.,  and   Blackburn 
and  Field,  JJ.). — ^This  rule  must  be  made  absolule. 

Rule  absolute. 

Solicitors  for  the  applicant.  Bell,  Brodrick,  and 
Oray,  for  H.  P.  Linton,  Aberdare. 

Solicitors  for  the  justices,  Piirkis  and  Perry* 


Monday,  Jan,  17, 1876. 

Thb  Gaslight  and  Cokb  Company  (apps)  v. 

Mbadb  (resp.). 

Gcu  rate,  arrears  of— Whether  incoming    tenant 

liable  to  pay — 35  Sr  36  Vict,  c,  xziii, — Metropolis 

Gas  Act  1860,  and  Gasworks  Glauses  Acts  1847, 

1871. 

By  the  Gaslight  and  Coke  Company* s  Act  1872,  in 

ease  a  consumer  of  gas  leave  the  premises  without 

paying  the  rates  due  for  gas  supplied  to   him, 

the  company  shaU  not  require  payment  of  the 

arrears  from  the  incoming  tenant  unless  he  shaU 

have  agreed  with  the  defaulting  consumer  to  pay 

the  arrears,  or  unless  the  incoming  tenant  shall 

continue  the  trade  of  the  o^ifgoing  <me  and  pay 

him  or  the  ovoner  a  consideration  for  so  doing. 

The  respondent  having  taken  over  a  public-house 

from  M,,  who  was  in  debt  to  the  appellants  for 

gas  supplied,  was  summoned  by  the  appellants  for 

nonpayment  of  the  arrears. 

Held,  upon  a  case  staled  under  20  ^  21  Vict,  c,  43, 

that  the  Act  of  1872  gave  no  positive  power  to  re* 

quire  payment  of  the  arrears  from  the  reepon* 

dent,  and  that  the  appellants  could  not  recover 

them  from  him,. 

This  was  a  case  stated  under  20  &  21  Yict.  c.  43, 

by  the  Stipendiary  Magistrate  for  the  District  of 

Westminster. 

The  complaint  of  the  appellants  was,  that  the 
respondent  did  unlawfully  neglect  upon  demand 
to  pay  to  the  appellants  the  sum  of  162.  3«.  9(2.  for 
gas  supplied  to  one  Henry  Murray,  a  consumer, 
who  had  left  the  premises  known  as  the  Crown 
Public-house,  where  such  gas  was  supplied  to  the 
said  Henry  Murray  without  having  paid  to  the 
said  appellants  the  said  sum  for  the  said  rate  and 
meter  rent  due  from  him,  the  respondent  being 
the  incoming  tenant  and  continuing:  the  trade  of 
the  outgoing  tenant,  and  having  paid  the  said 
Henry  Murray  a  consideration  for  so  doing. 

All  material  facts  were  proved  in  favour  of  the  ap- 
pellants,but  the  magistrate  dismissed  the  com  plaint, 
subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  upon  a  case,  from  which  it  appeared  that 
the  ground  of  the  magistrate's  decision  was  that 
the  consideration  money  mentioned  in  the  com- 

Elaint  was  not  in  fact  received  by  the  said  Henry 
Lurray,  but  was  with  the  consent  of  the  said 
Henry  Murray  received  by  Messrs.  Whitbread  as 
mortgagees  of  the  said  public-house,  and  applied 
by  them  in  discharffe  of  a  mortgage  they  held  on 
the  premises,  and  auo  of  a  debt  due  to  them  for 


beer  supplied  and  for  rent,  the  balance  being  paid 
over  to  a  firm  of  distillers  who  were  second  mort- 
gagees of  the  lease. 

Upon  these  facts  the  magistrate  was  of  opinion 
that  he  was  "  exactly  in  the  same  position  as  a 
Superior  Court  with  regard  to  an  equitable  juris- 
diction, and  although  it  was  true  a  maxim  of  law 
applied,  namely,  that  the  deed  executed  between 
the  respondent  and  Murray  could  not  be  disputed, 
still  there  had  been  no  consideration  as  was  neces- 
sary to  carry  out  the  18th  section  of  the  Gaslight 
and  Coke  Company's  Act  1872,  relied  on  by  the 
appellants,  and  that  as  the  Judges  of  the  County 
Courts  or  Superior  Courts  would  have  the  power 
to  exercise  an  equitable  jurisdiction,  he  (the  magis- 
trate) considered  himself  as  placed  in  the  same 
p>08ition,  and  applying  equitable  principles  to  the 
case,  gave  judgment  for  tbe  respondent." 

The  Question  for  the  opinion  of  this  court  was, 
whether  the  appellants  were  entitled  to  an  order, 
as  prayed  for  in  their  summons,  i,e.,  that  the  re- 
spondent should  pay  to  the  appellants  the  said 
sum  of  16Z.  3«.  9(2.  If  the  appellants  were  entitled 
to  such  order,  the  determination  of  the  magistrate 
was  to  be  reversed,  otherwise  not. 

The  said  18th  section  is  as  follows : 

In  case  any  conenmer  leave  the  premises  where  eas  was 
supplied  to  him  without  paying  to  the  company  we  rate 
or  meter  rent  due  from  him,  the  company  shall  not 
require  from  tbe  next  tenant  of  tbe  premises  payment  of 
the  arrears  so  left  unpaid,  uidess  the  incoming  tenant 
agreed  with  the  defaulting  consumer  to  pay  the  arreazst 
(yr  unless  the  incoming  tenant  shall  continue  the  trade  or 
business  of  the  outgoing  tenani,  and  shall  have  paid  to 
the  owner,  lessee,  or  mortgagee  in  possession,  or  to  the 
outgoing  tenant  of  such  premises,  a  consideration  for  so 
doing ;  hut  the  company  shall,  notwithstanding  any  such 
arrears  in  the  absence  of  collusion  between  the  outgoing 
and  incoming  tenant,  supply  gas  to  the  incoming  tenant, 
as  required  by  this  Act,  on  being  required  by  him  to 
do  so.  (a) 

The  principal  Act  of  the  company  was  the  Oas^ 
light  and  Coke  Company's  Act  1868  (  31  &  32 
Vict.  cap.  cvi.)>  which  incorporated  the  Gasworks 
Clauses  Act  1847,  with  which  latter  Act  the  Gas- 
works Clauses  Act  1871  is  to  be  read  as  one. 

Willis  and  R,  8.  Wright,  for  the  appellant,  re- 
ferred to 

10  Vict.  c.  15  (Gasworks  Clauses  Act  1847),  s.  16 ; 
23  &  24  Vict.  c.  125  (Metropolis  Gas  Act  1860),  s.  39 ; 
34  &  34  Vict.  o.  41  (Gasworks  Clauses  Act  1871),  s.  39. 

but  none  of  these  enactments  contained  a  positive 
provision  for  the  recovery  of  arrears  of  gas  rate  or 
rent  of  meter  from  an  incoming  tenant. 

B.  T,  Beid,  for  the  respondent,  was  not  called 
upon  to  argae. 

Blackburn,  J. — The  judgment  of  the  court  must 
be  for  the  respondent,  but  not  upon  the  ground 
upon  which  the  magistrate  proceeded,  which  I 
must  say  I  fail  to  understand.  However,  we  can- 
not send  the  case  back,  because  the  magistrate 
proceeded  on  a  wrong  ground.  It  was  for  the 
appellants  to  show  affirmatively  that  the  incoming 
tenant  is  liable  for  the  arrears  of  the  outgoing  one, 
and  they  have  not  shown  it. 

Lush,  J.,  concurred. 

Judgment  for  the  respondent. 

Solicitors  for  the  appellants,  Curtis  and  Bedford. 
Solicitors  for  the  respondent^  Nash,  Field,  and 
Matthews, 

-  -  ■    ■!  II  I  I   m^  ^^^ra  1    rx^ ' ^^^-^^— ^^^w^— 

(a)  With  the  ezceptiou  of  the  words  printed  in  italios, 
this  section  is  identical  with  the  39th  section  of  the 
Metropolis  Gas  Act  1860,  and  with  the  89th  seoticn  of  tb« 
Gasworks  CLmums  Act  1871. 
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LoRT  (app.)  17.  Button  (reap.). 


[Q.B.  Div. 


Monday,  Jan.  17, 1876. 
LoRT  (app.)  V,  HuTTON  (resp.) 


Articles  of  the  peace,  exhihition  of— Evidence  ten' 
dered  by  exhihitee,  whether  admissible. 

Where  articles  of  the  peace  are  exhibited,  the  ques* 

Hon  for  the  justices  is,  whether  or  not  they  believe 

the  exhibitor  on  his  oath,  and  neither  the  evidence 

of  the  exhibitee  himself  nor  witnesses  tendered  on 

his  behalf  may  be  lieard  to  contradict  the  ex- 

hibitor. 
This  was  a  case  stated,  under  20  &  21  Yiot.  c  43, 
by  the  justices  of  the  peace  for  the  boroogh  of 
Shrewsbury,  and  the  folio winsr  are  the  material 
parts  of  such  case : 

At  a  petty  sessions  held  at  Shrewsbury,  a  com- 
plaint preferred  by  William  Hutton,  gentleman 
(hereinaflber  called  the  respondent),  against  Wil- 
liam Lort,  gentleman  (hereinafter  called  the  ap- 
pellant), charging  that  the  appellant  had  made  use 
of  divers  threats  towards  the  respondent,  whereby 
he  feared  that  the  appellant  would  do  him  some 
bodily  injury,  and  therefore  praying  that  the  ap- 
pellant might  be  bound  in  a  recognizance,  with 
sureties,  to  keep  the  peace  towards  him,  was  heard 
and  determined  by  four  justices  of  the  peace  for 
the  borough,  in  the  presence  of  the  said  parties. 

Upon  such  hearing  the  appellant  was  ordered  to 
enter  into  his  own  recognizance,  in  the  sum  of 
50^.,  to  keep  the  peace  towards  the  respondent  for 
six  months. 

The  respondent  on  his  oath  said  that  the  ap- 
pellant had  made  use  of  threats  towards  him  on 
the  day  named  in  the  complaint,  and  swore  that 
from  such  threats  he  was  in  bodily  fear  of  the 
appellant,  and  that  he  did  not  ask  for  sureties  of 
the  peace  against  the  appellant  from  malice  or 
vexation. 

No  evidence  was  offered  by  the  respondent  to 
corroborate  his  statement  as  to  the  appellant 
having  threatened  him,  but  only  as  to  the  appellant 
having  called  him  (the  respondent)  a  blackguard, 
and  that  the  respondent  appeared  more  under  the 
influence  of  fear  than  of  otner  excitement. 

Upon  the  conclusion  of  the  respondent's  case, 
the  appellant,  through  his  solicitor,  denied  ever 
having  threatened  the  respondent,  or  used  any 
signs  of  violence  towards  him  on  the  day  named 
in  the  complaint,  and  tendered  himself  as  a  wit- 
ness to  prove  this ;  and  further,  to  prove  that  the 
proceedings  were  taken  by  the  respondent  through 
malice  and  vexation,  and  also  to  explain  portions 
of  the  evidence  given  by  the  respondent,  and  to 
show  that  the  respondent  had  no  just  grounds  to 
be  in  bodily  fear  of  him. 

The  appellant  further  tendered  one  John  Cook 
as  a  witness  on  his  behalf,  to  prove  that  he  was 
present  on  the  day  named  in  the  complaint  and 
heard  no  such  threats  as  alleged  by  the  respon- 
dent, and  did  not  see  the  appellant  exhibit  any 
such  conduct  as  to  give  the  respondent  grounds 
for  being  in  bodily  fear  of  him. 

The  justices  being  of  opinion  that  the  appel- 
lant was  not  a  competent  witness  in  the  proceed- 
ings, inasmuch  as  the  complaint  made  was  not 
under  any  statute  enabling  him  to  be  so,  refused 
to  allow  the  appellant  to  give  evidence. 

The  justices  were  also  of  opinion  (and  in 
roming  to  such  opinion  they  were  influenced  by 
former  decisions  of  the  Superior  Courts),  that  a 
person  demanding  sureties  of  the  peace  swears 
only  to  his  own  aDpreheuBions«  of  which  no  other 


person  can  form  an  adecjuate  judgment ;  and  also, 
considering  the  deduction  made  oy  the  judges  in 
many  cases,  that  as  a  general  rule  articles  of  the 
peace  cannot  be  resisted  on  any  ground  except  by 
showing  direct  evidence  of  express  malice,  and, 
moreover,  that  wherever  particular  facts  of  vio- 
lence are  stated  by  the  complainant,  it  is  not  per- 
mitted for  the  defendant  to  controvert  them,  but 
that  they  must  be  taken  to  be  true  till  negatived 
through  the  medium  of  an  appropriate  prosecution, 
thus  came .  to  the  conclusion  that  they  could 
not  legally  hear  the  evidence  of  the  witness  John 
Cooke,  tendered  by  the  appellant,  and  consequently 
rejected  him.  And  bearing  in  mind  the  dictum  of 
the  authorities,  that  where  a  person  has  just  cause 
to  fear  that  another  will  do  him  some  bodily  harm, 
he  may  demand  the  surety  of  the  peace  against 
him,  and  that  every  justice  of  the  peace  is  bound 
to  grant  it,  upon  the  party  making  oath  before  him 
that  he  is  under  such  fear,  and  that  he  has  just 
cause  to  be  so,  and  that  he  does  not  require  it  out 
of  malice  or  vexation,  they  came  to  the  conclusion 
that,  inasmuch  as  the  respondent  had  sworn  to  the 
facts  as  stated  in  the  complaint,  and  as  they  had  no 
reason  to  doubt  his  testimony,  he  was  entitled  to 
the  surety  of  the  peace  against  the  appellant. 
The  justices,  therefore,  ordered  the  appellant  to 
enter  into  his  own  recognizances  of  501.,  to  keep 
the  peace  towards  the  respondent  for  six  months, 
or,  in  default-,  to  be  imprisoned  for  such  period. 

The  questions  of  law  for  the  opinion  of  the  court 
were :  First,  whether  the  justices  rightly  or 
wrongly  refused  to  allow  the  appellant  to  be  sworn, 
and  to  give  evidence  on  his  own  behalf;  and, 
secondly,  whether  the  justices  rightly  or  wrongly 
rejected  the  evidence  ot  the  man  John  Cooke,  ten- 
dered by  the  appellant. 


Bose,  for  the  appellant,  argued  that  the  justices 
were  wrong  in  refusing  to  hear  the  appellant,  and 
wrone  in  refusing  to  hear  the  witness  tendered  on 
his  behalf,  and  that  the  evidence  tendered  for  the 
defence  was  legally  admissible  in  order  to  show 
that  the  respondent  had  no  just  cause  for  going  in 
fear  of  the  appellant.  It  must  be  conceded  that  it 
was  always  a  practice  of  the  Court  of  Queen's 
Bench  to  exclude  counter  affidavits  upon  an  exhi- 
bition of  articles  of  the  peace,  but  it  is  submitted 
that  this  is  a  rule  of  practice  only,  and  is  not 
binding  on  an  inferior  court.  The  justices  may 
cross-examine,  whereas  the  Superior  Court  is  re- 
stric^d  to  the  affidavits.  [Blacjlbu&n,  J. — That 
is  not  so.  An  issue  might  be  directed,  or  an  oral 
examination  before  a  master  might  bf>  ordered.]  It 
is  stated  in  Oke*s  Magisterial  Synopsis,  10th  edit., 
vol.  2,  p.  1295,  to  be  the  practice  to  conduct  the 
hearing  as  on  ordinary  summary  conviction,  and 
for  this  the  author  cites 

Beg.  V.  Tregarthen,  5  B.  &  Ad.  678 ; 
Be  Dunn,  10  L.  J.  29,  Mag.  Caa. ; 
Heg.  V.  Btanhope,  12  A.  &  £.  624. 

[Blackbubn,  J. — The  authorities  cited  by  Mr.  Oke 
do  not  bear  out  the  proposition.]  It  must  be  con* 
ceded  that  they  do  not,  but  the  practice  of  exami« 
ning  the  defendant  would  seem  to  be  the  more 
proper  one ;  otherwise  there  is  an  infringement  of 
the  rule,  that  a  man  is  entitled  to  be  heard  in  his 
own  defence.  [Blackbuen,  J. — If  it  were  a  case  of 
punishment  I  should  be  disposed  to  agree  with 
you ;  but  I  do  not  see  that  compelling  a  man  to 
give  security  is  equivalent  to  a  punishment.] 
There  may  bie  cases  where  it  is  a  great  indignity 
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Or.  or  App.] 


CORT  AND  OTHERS  V,  BrISTOW. 


[Ct.  op  App. 


to  l»e  compelled  to  give  security.    He  also  re- 
ferred to 

le&lTYiot.  o.83»8.2; 

Lord  V€me*B  due,  2  S.  1202 ; 

IL  ▼.  Doherty,  13  East,  171 ; 

Stewart  t.  Gromett,  7  C.  B.,  N.  S.,  191 ; 

R  T.  Pamell,  2  Bnrr.  806 ; 

R.  T.  BringloSy  18  East,  174  n. 

No  counsel  appeared  for  the  respondent. 

Blackburn,  J. — The  judgment  of  the  court  must 
be  for  the  respondent.  The  appellant  has  not 
been  punished,  the  process  against  him  being  only 
a  process  to  prevent  danger.  The  same  rule  which 
applies  in  the  court  above  must  bind  the  court 
below,  and  that  rule  is,  that  where  it  appears  on 
oath  that  the  applicant  is  in  bodily  fear,  the  justices 
have  no  alternative  but  to  bind  over  the  other 
party  to  keep  the  peace  towardn  him. 

Lush,  J. — l  am  entirely  of  the  same  opinion. 

Judgment  for  respondent. 

Solicitor  for  the  appellant,  G.  Frederick  Cooke, 
for  Chandler,  Shrewsbury. 


COURT   OF   APPEAL. 


SITTINGS  AT  LINCOLN'S-INN. 

Beported  by  H.  Psat,  E.  Btxwast  Bochx,  and  Qilbxst 
a.  Kmxvmdy,  Eaqn.,  BoRiatei-at-Law. 


Saturday,  Dec.  11, 1875. 

(Before  James  and  Mbllish,  L.  JJ.,  Baggallat, 
JA.,  and  Blackbubn,  J.) 

Cost  and  othebs  t;.  Bristow. 

EBROB  EROIC  THE   COU&T  OF  COMMON  PLEAS. 

Poor  rate^Moorings  in  the  Thames^Derrick,  rate-, 
ability  of  ^Thames  Conservancy  Act  (20  ^  21  Vict, 
c.  147). 

An  exclusive  occwpation  is  the  foundation  of  rating, 
and  where  the  owner  oftherealty  grants  permission 
to  erect  a  substantial  erection  on  the  land,  though 
he  retains  power  of  terminating  such  permission 
at  any  time,  the  grantee  thereby  acquires  an 
exclusive  occupation  in  the  soil. 

The  Conservators  of  the  Thames  being  owners  of  the 
soil  and  bed  of  the  river,  and  having  statutory 
powers  to  give  and  revoke  licences  to  lay  down 
moorings,  granted  the  plaintiffs  pertnission  to  lay 
down  moorings  for  two  coal  derricks,  subject  to 
the  conditions  {inter  alia)  that  **  if  at  any  time  it 
should  be  found  by  the  conservators  inexpedient  to 
permit  the  mooring  to  remain,"  the  conservators 
mdght  under  their  statutory  powers  cause  them  to 
be  removed. 

The  moorings  consisted  of  four  anchors  and  two 
stones.  Two  of  the  anchors  were  made  with  one 
fluke  each,  and  were  such  as  are  generaWy  used 
for  permanent  moorings.  In  laying  them  down, 
a  hole  was  dredged  out  large  erumgh  to  contain 
the  whole  of  the  anchor,  at  a  depth  of  seven  feet 
below  the  bed  of  the  river,  the  stones  were  placed 
in  similar  holes,  the  derricks  were  attached  by 
chain  cables,  to  both  anchors  and  stones,  and  the 
holes  were  then  iilletl  vv  to  the  level  of  the  river 
bed  with  ballast.  The  moorings  thus  formed  were 
as  firm  as  moorings  could  be,  and  tlie  derricks 
could  only  be  moved  by  casting  off  the  cahles,  and 
leaving  the  anchors  aaid  stones  behind. 

Under  the  staiutory  powers  above-mentioned  the 
conservators  couCa,  at  any  tvms,  by  giving  one 
week's  notice  in  writing,  requvi'e  such  mooring 
chains  to  be  removed. 


Held  (reversing  the  decision  of  the  Common  Plea^), 
thai  the  derricks  were  liable  to  be  rated  vn  respect 
of  such  moorings. 
This  was  an  action  brought  (in pursuance  of  9  QooA, 
c.  43)  against  the  defendant,  as  clerk  to  the  church- 
wardens, overseers,  and  directors  of  the  parish  of 
Greenwich,  to  recover  damages  for  the  unlawful 
seizure  and  conversion  by  such  churchwardens,  &c. 
of  a  ship  known  by  the  name  of  the  Atlas,  and  also 
for  money  had  and  received  by  them  to  the  plain- 
tiffs' use.  The  cause  came  on  to  be  tried  before 
Brett,  J.,  at  the  sittings  in  Middlesex,  after  Hilary 
Term  1874,  when  a  verdict  was  found  for  the 
plaintiffs  for  145L,  subject  to  the  opinion  of  the 
court,  upon  a  special  case,  upon  the  question 
whether  the  plaintiffs  were  oocupiers  of  land  in  the 
parish  of  Greenwich,  and  liable  as  such  to  be  rated, 
or  assessed  to  the  relief  of  the  poor. 

The  case  came  on  to  be  argued  before  the  Court 
of  Common  Pleas  on  the  26th  April  1875,  before 
Lord  Coleridge,  C.J.,  Brett,  J.,  and  Denman,  J., 
when  judgment  was  given  for  the  plaintiffs, 
as  reported  ante  Vol.  9,  p.  500 ;  32  L.  T.  Rep.  N.  S. 
797;  L.  Rep,  10  C.  P.  504;  44  L.  J.  288,  C.  P. 

The  facts  of  the  case  are  fUlly  set  out  in  the  report 
in  the  court  below ;  the  following  were  the  para- 
graphs to  which  the  court  drew  particular  attention. 

],  2, 3, 4.  The  plaintiffs  are  coal  merchants, 
and  by  the  assessment  duly  made  for  the  Parish  of 
Greenwich  were  rated  in  the  sum  of  1S91.  as  the 
occupiers  of  certain  lands  in  the  parish,  which 
lands  consisted  of  two  moorings  in  the  bed  of  the 
River  Thames,  to  which  were  moored  two  coal 
derricks  of  the  plaintiffs. 

5.  The  said  coal  derricks  are    large    floating 
hulks,  fitted  up  so  as  to  unload  coal  from  colliers, 
and  reload  the  same  into  vessels  brought  along- 
•  side. 

9.  The  derrick  Atlas  (No.  1)  is  moored  by  two 
single  fluke  anchors  on  the  side  nearest  the  shore, 
by  two  stones  on  the  channel  side,  and  by  two 
stream  anchors,  one  at  the  head  and  the  other  at 
the  stem. 

10.  Prior  to  Atlas  (No.  1)  taking  up  her  position 
the  resolution  next  following  was  passed  by  the 
conservators  of  the  River  Thames,  in  whom,  by 
virtue  of  the  Thames  Conservancy  Acts,  the  soil 
and  bed  of  the  River  Thames  is  vested,  and  the 
terms  and  conditions  therein  contained  were 
assented  to  and  agreed  to  by  the  plaintiff: 

BeBolved,  "  That  permiBBion  be  given  to  «MeBBrs.  Cory 
and  Son  to  lay  down  mooringB  (at  whioh  they  may  place 
deirick  hnlk)  immediately  opposite  the  slaice  next  eaet- 
wardB  of  AngerBtein's  Wharf,  East  Greenwich,  and  510ft. 
from  the  liver  wall  at  the  said  Blnioe  as  per  plan,  the 
work  to  be  done  to  the  Batiafaotion  of  the  conBervators 
of  the  Biver  ThameB,  and  under  uupeotion  of  the  harbour 
master,  and  to  remain  under  the  following  conditions 
being  agreed  to  and  obBerved  by  MeBsrs.  Cory,  viz.,  that 
the  accommodation  be  asBesBed  and  the  rent  paid  thereon, 
that  the  hulk  be  not  need  for  the  purpose  of  storing  coals, 
that  it  be  for  the  general  use  of  the  coal  trade,  that  the 
barges  to  or  from  the  hulk  be  in  all  oaBes  towed  by  a 
Bteam  tug  to  or  from  the  custom  house.  London  ;  that 
all  vessels  leave  the  hulk  immediately  after  being  dis- 
charp^d.  and  that  Bailinfir  oolliezs  when  discharged  be 
towed  away  to  such  part  of  the  river  as  the  harbour 
master  may  direct,  and  in  all  other  respeots  be  worked  to 
the  satisfaction  of  the  conservators  under  the  inspection 
of  the  harbour  master,  and  with  the  full  understanding 
on  the  part  of  Messrs.  Cory  that  if  at  any  time  hereafter 
it  shall  be  found  by  the  oooservators  inexpedient  to 
permit  the  moorings  of  the  derricks  hulk  to  remain  in 
that  or  any  other  part  of  the  river,  the  conservators 
will,  under  the  powers  vested  in  them  by  the  91st  section 
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of  tbe  Thames  ConMrranoy  Aot  oavae  the  uune  to  be 
removed." 

11.  Instead  of  themselves  laying  down  tbe 
moorings  contemplated  by  tbe  said  resolution,  tbe 
plaintiffs  caused  and  procured  tbe  necessary  work 
to  be  done  by  the  workmen  of  tbe  said  conserva- 
tors, and  paid  tbe  said  conservators  tbe  whole  of 
the  costs  and  charges  of  the  materials  and  labours 
expended  in  and  about  tbe  same. 

12.  The  moorings  as  actually  laid  down  for  Atlaa 
(No.  1)  consist  of  lour  anchors  and  two  stones.  Of 
the  anchors,  two  are  small  and  of  little  importance, 
and  it  is  not  contended  on  the  part  of  tne  defen- 
dants that  any  liability  to  be  rated  in  respect  of 
the  soil  occupied  by  them  attaches  to  the  plaintiffs. 
But  tbe  other  two  anchors  are  made  with  only  one 
tluke  each,  and  are  such  as  are  never  used  as 
anchors  on  board  ship*  but  are  only  used  for 
permanent  moorings.  Anchors  with  one  fluke 
could  not  be  trusted  to  take  the  ground  when 
dropped  in  tbe  ordinary  way.  In  laymg  down  eacb 
of  these  aucbors  a  hole  was  dredged  out  large 
enougb  to  contain  tbe  whole  of  the  ancbor  and  to 
a  depth  between  7ft.  and  8ft.  below  tbe  bed  of  tbe 
river,  with  ballast  which  lies  all  round  and  over 
tbe  ancbor,  tbrougb  wbicb  tbe  chain  cable  is  led 
up  to  the  derrick. 

13.  The  two  stones  used  are  eacb  of  tbem  about 
7ft.  long  by  6ft.  wide  and  3ft.  thick.  In  order  to 
put  eaih  of  these  in  their  places,  a  bole  was 
dredged  large  enougb  to  contain  the  stone,  and 
about  7ft.  deep.  The  stone  was  then  let  down 
into  tbe  bole,  then  filled  up  to  tbe  level  of  tbe  bed 
of  tbe  river  witb  ballast.  There  is  about  4ft. 
thickness  of  ballastoneacb  stone,  and  about  seventy 
tons  of  ballast  are  used ;  in  eacb  hole  a  chain  cable  is 
led  up  through  tbe  ballast  to  the  derrick.  The 
moorings  formed  by  these  two  anchors  and  stones, 
are  as  firm  moorings  as  it  is  possible  to  place  in 
the  river.  It  is  quite  impossible  that  the  derrick 
using  tbem  can  weigh  them  in  tbe  ordinary  way 
in  which  ships  weigh  anchor;  if  the  derrick  had  to 
be  moved  it  could  only  be  by  casting  off  tbe  cables 
and  leaving  these  anchors  and  stones  behind. 

17.  The  rent  paid  by  the  plaintiffs  is  6002.  per 
annum  for  tbe  moorings  of  Atlas  (No.  1),  and  650Z. 
for  tbose  of  the  other  derrick  Atlas  (No.  2), 

Tbe  following  sections  of  the  Thames  Conser- 
vancy Act  1867  (20  &  21  Vict.  c.  147)  was  made  part 
of  tbe  case ;  were  referred  to  in  the  argument,  and 
were  material  to  the  case.  By  sect.  68  the  con- 
sideration for  any  license  or  permission  which  may 
be  granted  by  tbe  conservators  .  .  .  for  tbe 
erection  of  any  wharf  or  quay  ...  or  for  laying 
down  any  mooring  chains  .  .  .  shall  be  such  as  in 
the  judgment  of  some  competent  person  shall  be 
deemed  to  be  tbe  value  thereof  to  tbe  person 
obtaining  such  licence  Sects.  80  and  82  gave  the 
harbour  master  power  to  regulate  tbe  movements 
of  vessels,  and  to  remove  any  vessel ;  by  sect.  90 
the  conservators  might  purchase  private  mooring 
chains ;  by  sect.  91  *'  No  mooring  cbains  shall  be 
put  down  or  placed  in  any  part  of  tbe  river  without 
tbe  permission  of  tbe  conservators  previously 
obtained,  and  every  such  mooring  chain  which 
shall  be  put  down  or  placed,  shall  be  so  continued 
only  during  tbe  pleasure  of  tbe  conservators ;  and, 
tbe  conservators  may,  at  any  time  by  giving  one 
week's  notice  in  writing,  require  such  mooring 
chains  to  be  removed ;  and  in  case  default  shall 
be  made  in  such  removal,  beyond  the  time  to  be 
mentioned  in  sack  notice,  Buoh  mooring  chain 


shall  be  treated  by  tbe  conservators  as  a  nuisanoe 
and  removed  accordingly."  By  sect.  106  works 
are  to  be  approved  of  by  the  Admiralty.  The 
estate  of  the  Crown  in  the  soil  and  bed  of  the  river, 
within  the  flux  and  reflux  of  the  tide,  was  agreed 
to  be  conveyed  to  the  conservators  by  articles  of 
agreement,  set  forth  in  tbe  preamble  to  tbe  Act. 

Barrow,  for  the  defendants,  tbe  appellants. — 
First,  as  to  the  rateability  of  tbe  things  themselves. 
Tbe  whole  current  of  decisions  is  to  the  effect, 
that  tbe  owners  of  such  apparatus  as  gas  pipes, 
telegraph  posts,  water  pipes  and  such  like,  take 
possession  of  and  occupy  the  soil  and  are  rateable. 
Where  a  grantor  erects  works  on  the  land,  and 
grants  the  use  of  them,  there  may  or  may  not  be 
a  rateable  occupation  in  the  grantee,  but  where 
there  is  a  grant  under  which  the  grantee  puts  his 
materials  into  the  soil,  by  this  be  takes  possession 
and  becomes  rateable.  In  very  early  times  the 
question  has  been  whether  there  has  been  an  ease- 
ment. B.  V.  Mayor,  Alderman,  and  Citizens  of 
Bath  (14  East.  609);  B.  v.  Brighton  Gas  and 
Coke  Company  (6  B.  &  C.  466)  per  Bailey,  J. 
Lord  Coleridge  in  tbe  court  below  says  "the 
conservators  could  not,  and  do  not  by  that  resolu- 
tion profess  to  grant  to  tho  plaintiffs  the  exclusive 
occupation  of  so  much  of  the  bed  of  the  river  as  is 
occupied  by  these  moorings ;  and  tbe  words  of  tbe 
resolution  are  abundantly  satisfied  by  holding  it 
to  be  a  mere  licence  to  place  and  use  the  moorings 
during  tbe  pleasure  of  tbe  conservators " ;  but 
here  the  plaintiffs  have  made  these  substantial 
moorings,  and  if  what  they  have  done  amounts  to 
an  occupation  of  the  soil,  no  matter  how  they  got 
it,  it  is  a  rateable  occupation.  In  all  these  cases 
it  is  the  rated  company  which  puts  the  materials 
into  the  soil. 

Reg.  V.  Chelsea  Watenoorhi  Company,  5  B.  &  Ad. 

156; 
Electric  TeUgra'ph  Compawy  r.  Overseers  of  SaJford,  • 

11  Ex.  181 ;  24  L.  J.,  NL^.  Caa.  146  ; 
Watkins  v.  Overseers  of  Milton  next  OroMSSend,  L. 

Bep.  3  Q.  B.  350 ;  37  L.  J..  73,  Mag.  Cab;  18  L.  T. 

Bep.  N.  S.  601,  per  Blaokbum,  J. ; 
PimlicOf  Peckham,  and  Greenwich  Street  Tramweuys 

T.  Greenwich  Union  Assessment  Gommittes,  L.  Bep. 

9  Q.  B.  9 ;  43  L.  J.,  Mag.  Cas.  29 ;  29  L.  T.  Bep. 

N.  8.  605. 

[Blackburn,  J.  refers  to  Smith  t.  Parish  of  8L 
Michael  Cambridge  (3  E.  &.  E.  383)  and  Boads 
V.  Overseers  of  Trumpington  (L.  Bep.  Q.  B.  66 ;  40 
L.  J.,  Mag.  Cas.  36 ;  23  L.  T.  Rep.  N.  S.  821). 
McLLisn,  L.J. — It  becomes  a  question  whether  the 
grantoi  has  given  an  easement  or  possession.]  The 
grantee  gets  aright  to  go  and  put  materials  there, 
which  the  man  who  gave  the  right  oould  not  go 
and  take  away,  except  under  certain  terms.  [James, 
L.J. — If  the  conservators  had  gone  and  removed 
these  moorings  without  a  week's  notice,  would  an 
action  of  trespass  lie  P]  Yes  it  would.  The  court 
below  said,  that,  by  tbe  terms  of  tbe  Thames  Con- 
servancy Act,  the  conservators  had  no  right  to 
make  u  grant  which  would  crive  up  the  oocnpation 
of  the  soil.  [James.  L.J. — The  obiect  of  the  Act  was 
to  utilize  the  bed  of  the  river.]  Lastly,  the  power 
of  the  conservators  to  remove  if  they  chose,  would 
constitute  a  tenancy  at  will,  and  this  is  answered  bj 
the  case  of  Chelsea  Waterworks  Company  v.  Boioloy 
(17  Q.  B.  368) ;  D7j8on  v.  CoUick  (6  B.  &  Aid.  600). 
In  the  oases  of  Grant  v,  Oxford  Local  Board  (L. 
Bep.  4  Q.  B.  9 ;  38  L.  J.,  Mag.  Cas.  39 ;  19  L.  T. 
Bep.  N.  S.  378) ;  Allan  y.  Overseers  of  Liverpool 
(L.  Bep.  9.  Q.  B.  180;  43  L.  J.  69,  Mag.  Cas.  s  30 
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L.  T.  Rep.  N.  3.  93);  London  and  North-Westem 
Bailtoay  Company  v.  Bvtckmaater  (L.  Bep.  10  Q.  B. 
70;  44  L.  J.,  Mag.  Gas.  29 ;  31  L.  T.  Eep.  N.  S. 
835),  the  persons  appealing  were  held  not  to  be 
rateable,  as  they  only  bsbd  an  easement  in  the 
matter,  but  in  none,of  those  cases  had  they  erected 
the  bailding  themselves. 

Fatchett,  for  the  plaintiffs,  the  respondents. — The 
stones  laid  in  the  middle  of  the  river  are  princi- 
pally for  anchorage,  and  the  defendants  are  seeking 
to  rate  anchors.  'J^he  soil  is  that  of  a  navigable  river 
which  prima  facie  is  in  the  Crown.  [James,  L.J. — 
The  plirase  that  the  Crown  is  in  possession  as 
trastee  for  the  public  is  entirely  inaccurate.]    The 
occupation  has  not  passed  out  of  the  conservators. 
[Mellish,  L.J. — Is  it  not  a  general  proposition 
that  where  the  owner  of  the  soil  permits  another 
to  make  a  substantial  erection  on  it,  although  the 
freeholder  can  at  any  time  revoke  his  license,  yet 
until  he  does  so,  the  occupation  with  regard  to  the 
erection  is  in  the  person  who  made  itPJ    The  con* 
struction  of  a  similar  licence  was  considered  in 
Cory  V.  Churchwardens  of  Oreenwlch  (L.  Rep.  7 
C.  P.  499;  91  L.  J.  39,  Mag.  Cas.;  27  L.  T.  Rep. 
N.  S.  150).     Sects.  80,  82  of  the  Act  show  the 
p>ower  of  the  harbour  master  to  control  the  navi- 
gation and  to  remove  vessels;  sect.  91  the  power 
of  the  conservators  to  remove  these  moorings  at 
their  pleasure.     The  cases  of  gas  pipcb,  water 
pipes,  and  telegraph  posts  are  cases   where  the 
materials  have  been  laid  down  under  the  powers  of 
an  Act  of  Parliament.    [Blackburn,  J. — Not  so 
in  the  case  of  Beg.  v.  Cluilesa  Waterwoi-ks  Gom^ 
pant/.]     It  has  been  endeavoured  to  rate  floating 
docks,  Reg.  v.  Morrison  (1 E.  &  B.  150).    To  render 
the  plaintiffs  rateable  here  there  must  be  a  parting 
by  the  conservators,  with  the  exclusive  possession 
of  the  soil  to  them,  Allan  v.  Overeeers  of  Liverpool 
{ubi  8up.);  London  and  Nirrth- Western  Railway 
(Jonipany    v.    Overseers    of  Liverpool   {ubi  sup). 
By    sect.   105  of  the  Act  the  conservators    are 
iu    the    position    of    the    Crown,  and   it  is  the 
intention    of   the    statute    that    the    possession 
should  not  pass  out  of  the  conservators ;  they  had 
the  power  to  go  down  and  remove  the  ballast. 
There  is  no  occupation  in  the  plaintiffs  because  the 
owner  of  the  soil  did  not  intend  to  part  with  the 
possession.     Upon  this  document  the  conservators 
did  not  intend  nor  did  they  part  with  the  posses- 
sion of  the  soil. 

Jam£S,  L.J. — I  am  unable  in  this  case  to  agree 
with  the  conclusion  at  which  the  Court  of  Common 
Pleas  has  arrived.  There  is  no  doubt  as  to  the 
law  in  these  questions,  and  the  authorities  show 
that  where  part  of  the  soil  is  permanently  occupied, 
as  in  the  case  of  water  pipes,  gas  pipes,  sewers]  and 
telegraph  posts,  there  the  persons  owning  the  pro- 
perty have  the  occupation  in  the  soil  for  those 
Eurposes  and  are  rateable  as  such  ;  if  on  the  other 
and  the  property  is  not  occupied  by  them,  but  is 
occupied  by  some  other  person,  who  has  only  got 
the  right  to  use  the  property,  as  in  the  case  of  a 
lodger  or  customer,  there  the  property  is  not  rate- 
able in  the  hands  of  the  occupier.  The  question, 
therefore,  turns  upon  the  facts  stated  in  the  case, 
and  depends  npon  what  the  right  is,  which  the  con- 
lervators  under  and  by  virtue  of  the  Thames  Con- 
servancy Act,  have  given  to  the  pl&intiffs.  Under 
this  Act  the  conservators  are  owners  of  the  soil 
and  bed  of  the  River  Thames,  it  is,  indeed,  the 
property  of  Her  Majesty  subject  to  the  rights  con- 
ferred on  the  conservators  by  this  Act,  and  they 


have  the  power  of  raising  funds  for  the  benefit  of 
Her  Majesty;  they  also  have  power  to  interfere 
with  the  position  of  vessels  in  order  to  regulate 
the  navigation  of  the  river.    As  owners  of  the 
soil,  by  reason  of  their  estate,  they  have  power  to 
grant  a  number  of  things,  such  as  wharfs  and 
floating  piers  to  be  built  on  the  river,  and  power 
to  permit  anyone  to  lay  down  mooring  chains 
in    the  bed   of  the    river.    Having  that  power, 
they    have    granted    to    Messrs.   Cory     permis- 
sion  to  lay  down  mooring    chains,    and    make 
a  permanent  erection  on  the  bed  of  the    river, 
and,  in  order  to  do  this,  to  dredge  out  a  hole,  in 
which  a  large  stone  is  placed  to  which  mooring 
chains  a*e  affixed,  and  then  the  remainder  of  the 
hole  being  flUed  up  with  ballast,   an   imposing 
structure  is  made  composed  of  cable,  stone,  bal- 
last, &c. — a  licence  to  Messrs.  Cory  which  would 
amount  in  substance  to  a  licence  to  build  a  house. 
Having  given  such  a  licence,  the  plaintiffs  have 
the  erection  completed  at  their  own  expense,  and 
forthwith  enter  into  such  an  occupation  of  the 
land  as  anyone  would  to  whom  the  freeholder  had 
given  permission  to  erect  some  building,  such  as  a 
wall,  on  the  soil ;  a  right,  whether  it  was  a  licence 
to  have  permanent  possession  of  the  soil  or  not, 
that  terminates  the  case.     Such  is  the  settled  law 
with  regard  to  the  owners  of  gas  pipes,  water 
pipes,  &c.,  but  we  are  told  to  put  a  different  con- 
Btructioa  on  this  occupation,  because  by  one  week's 
notice  the  conservators  have  power  to  terminate 
it,  by  requiring  the  mooring  chains  to  be  removed ; 
and  in  case  default  should  be  made  in  such  removal 
beyond  the  time  to  be  mentioned  in  the  notice, 
such  mooring  chain  is  to  be  treated  by  the  con- 
servators as  a  nuisance,  and  removed  accordingly  ; 
but  that,  to  my  mind,  strengthens  the  defendant's 
case,  because  it  shows  that  for  one  week  the  plain- 
tiffs have  complete  possession,  and  if  during  that 
week  the  conservators  did  anything  wrong,  such  aa 
moving   the   chains,  they  would   be    trespassers 
and  could  be  treated  as  such.    I  am,  therefore,  of 
opinion  that  the  defendants  are  rateable  and  thab 
the  decision  of  the  Court  of  Common  Pleas  should 
be  reversed. 

Melush,  L.J. — I  am  of  the  same  opinion.  The 
first  quotation  is  whether  these  mooring  places 
have  become  part  of  the  realty.  The  ordinary 
anchor  does  not  become  part  of  the  realty,  because 
being  thrown  overboard  and  hauled  up  acpl(!asure 
it  is  part  of  the  ship ;  although  while  overboard 
it  moors  the  vessel,  yet  it  is  not  put  down  in  the 
way  in  which  these  stones  are  put  down.  The 
Court  of  Common  Pleas  have  thought  this  was  a 
temporary  mooring  for  keeping  the  vessel  in  her 
position,  such  as  an  anchor  would  be ;  but  having 
regard  to  the  description  of  the  mooring,  the  holes, 
the  stones  and  the  ballast,  it  is  impossible  to  come 
to  the  same  concluBion.  This  brings  us  to  the 
second  question — Whether  the  conservators  or 
Messrs.  Cory  are  in  the  occupation  F  It  appears  . 
to  me  that  the  anchors,  the  stones,  the  ballast,  and 
the  chains  remain  the  property  of  Messrs.  Cory, 
and  the  conservators  have  the  power  to  order 
their  removal.  There  is  a  nlain  distinction  be- 
tween this  and  the  cases  referred  to  on  behalf  of 
the  plaintiffs.  Nice  distinctions  oflcn  arise  as  to 
whether  the  person  obtaining  possession  does  so, 
as  lodger  or  tenant,  in  both  cases  both  parties 
would  have  the  occupation,  and  it  is  necessary  to  see 
what  degree  of  control  is  exercised  over  the  pro- 
perty by  the  landlord.    The  conservators  do  not 
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claim  any  property  in  these  anchors,  and  the  case 
becomes  andiBtinguishable  from  the  cases  of  occu- 
pation by  means  of  gas  pipes,  water  pipes,  tele- 
graph posts,  &c.,  and  other  cases,  where  one 
person  who  is  owner  of  the  soil  gives  permission 
to  another  to  make  erections  on  the  soil,  giving 
him,  in  fac^,  an  exclusive  benefit  in  that  part  which 
is  taken  up  by  the  erections,  and  there  the  person 
to  whom  permission  is  granted  is  occupier.  In 
the  case  of  telegraph  posts,  as  long  as  the  posts 
remain,  the  telegraph  company  have  an  exclusive 
occupation  in  them,  and  it  would  be  the  same  in 
the  case  of  tramroads ;  and  therefore  I  am  of 
opinion  that  Messrs.  Oory  were  in  occupation  of 
the  land  and  consequently  liable  to  be  rated. 

Baggallat,  J.A. — I  am  of  the  same  opinion. 
There  is  no  question  as  to  the  principle  in  these 
cases,  and  the  principle  which  has  been  decided  by 
a  long  series  of  cases,  of  which  one  of  the  oldest  is 
the  case  of  Reg.  v.  May  or ,  Alder'man,  and  Citizens 
of  Bath,  referred  to  in  the  argument  is,  that  an 
exclusive  occupation  is  the  foundation  of  rating. 
From  the  facts  of  this  case,  which  I  need  not  go 
through  again,  it  appears  to  me  that  the  exclusive 
occupation  of  these  moorings  was  in  Messrs.  Cory. 
Of  all  the  cases  cited  that  of  the  telegraph  posts 
seems  the  most  in  point,  and  though,  sitting  here 
as  a  court  of  appeal  we  are  not  bound  by  that 
decision  and  it  is  open  to  us  to  consider  it,  we  do 
not  think  it  necessary  to  do  so. 

Blackbubn,  J. — I  am  of  the  same  opinion. 
Considering  the  manner  in  which  these  mooring 
places  were  fixed,  I  differ  from  the  Court  of  Com- 
mon Pleas  in  the  conclusion  at  which  they  have 
arrived,  as  to  who  was  the  occupier  of  the  land  in 
them.  The  Common  Pleas  thought  under  the  cir- 
cumstances of  this  case  that  Messrs.  Cory  were 
not  occupiers :  upon  that  I  differ.  I  will  not  go 
into  the  distinctions  between  what  constitutes 
an  occupation  and  what  does  not,  more  than  by 
referring  to  the  two  cases  of  Smith  v.  Oversem's  of 
8t,  Michael  Cambridge  and  Boades  v.  Overaeers  of 
Trumvington  to  which  I  referred  in  the  argument, 
and  those  distinctions  are  sufficiently  explained. 
In  the  first  case,  that  of  Smith's,  which  was 
the  post  ofSce  case,  the  appellant  rented  a  house 
at  Cambridge  and  let  off  nve  rooms  to  the  post 
office ;  in  the  judgment  of  Sir  Hugh  Hill  which  he 
and  I  prepared  together,  it  was  held,  that  although 
the  agreement  to  let  these  rooms  amounted  to  a 
demise,  yet  that  the  real  facts  must  be  inquired 
into,  and  that  although  Smith  let  off  these  rooms 
at  a  rent,  yet  that  from  the  facts  it  was  apparent 
that  he  retained  the  possession  of  the  rooms,  and 
therefore  was  rateable  as  the  oecupier  of  the  whole 
property.  The  other  case,  which  was  a  coprolite 
case,  was  exactly  the  converse,  for  there,  although 
in  the  agreement  to  dig  for  the  coprolites  no 
express  words  giving  a  right  to  the  exclusive 
occupation  of  the  land,  were  used,  yet,  in  fact,  the 
person  obtaining  the  right  to  dig,  had  the  right  of 
the  exclusive  occupation  of  the  land,  and  was, 
therefore,  liable  to  be  rated  in  respect  of  such  occu- 
pation. Lord  Coleridge  in  his  judgment  in  the  court 
below  thought  fhat  the  conservators  could  not  Im 
parting  with  the  possession  of  this  part  of 
the  soil  of  the  river,  because  it  would  be  in 
violation  of  their  duty  to  do  so.  Brett,  J. 
thought  that  the  duty  imposed  by  the  Act  of 
Parliament  on  the  conservators,  was  to  retain 
in  their  hands  absolute  power  and  control 
over  every  part  of  the  river.    I  cannot  find  this  in 


the  Act  or  in  the  case ;  the  terms  of  the  licence 
amount  to  a  permission  to  Messrs.  Cory  to  lay 
down  moorings  to  the  satisfaction  of  the  oonserva- 
tors,  and  under  the  inspection  of  the  harbour 
master,  on  which  they  are  to  pay  rent,  and  with 
the  full  understanding  on  the  part  of  Messrs.  Cory, 
that  if  at  any  time  thereafter  it  should  be  found  by 
the  conservators  inexpedient  to  permit  the  moor- 
ings of  the  derrick  hulks  to  remain  in  that  or  any 
other  part  of  the  river,  the  conservators  would, 
under  the  powers  vested  in  them  by  the  91st  seotioa 
of  the  Thames  Conservancy  Act,  cause  the  same  to 
be  removed.  By  the  terms  of  the  91st  section  of 
the  Thames  Conservancy  Act  "the  conservators 
may,  at  any  time,  by  giving  one  week's  notice  in 
writing  require  the  mooring  chains  to  be  removed,'* 
but  until  this  notice  has  been  given  and  has  expired 
the  moorings  remain  in  the  possession  of  Messrs. 
Cory,  and  without  a  week's  notice  the  conservators 
would,  if  they  interfered  with  Messrs.  Cory's 
possession,  lay  themselves  upon  to  an  action  of 
trespass.  The  Court  of  Common  Pleas  have 
assumed  what  the  Act  does  not  bear  out,  viz.,  that 
the  conservators  had  no  authority  to  part  with  the 
exclusive  occupation  of  the  bed  of  the  river.  If 
the  conservators,  by  virtue  of  the  express  powers 
given  to  them,  have  given  permission  to  Messrs. 
Cory  to  put  down  moorings  and  occupy  them 
8ub)ect  to  a  week's  notice,  I  can  come  to  no  other 
conclusion  but  that  Messrs.  Cory  are  in  occupation 
of  these  moorings,  and  that  lor  that  privilege  they 
are  liable  to  be  rated. 

Barrow  applied  for  costs. 

Peb  Curiam. — As  the  result  of  this  decision  is  to 
enter  the  verdict  for  the  defendant  the  oosts  will 
follow  the  event. 

Solicitor  for  the  plaintiffs,  Mark  8h&ppard, 

Solicitor  for  the  defendants,  W.  Bristow. 


Dec.  2  and  3, 1875. 

(Before  Jamss  and  Mellish,  L. JJ.,  Baggallat,  J.A., 

and  BiLAMWELL,  B.) 

Ethemngton  v.  Wilson. 

Charity — ChriaVs  Hospital — Election  of  scholar — 
Qualification — "  Parishioner.'* 

A  scheme  sanctioned  by  the  Court  of  Chancery  for 
a  charity  entitling  the  minister^  churchwardens, 
and  parishioners  of  a  parish,  to  elect  children 
for  uhrisVs  Hospital,  provided  that  no  child 
should  be  considered  eligible  to  partake  of  the 
benefits  of  the  charity  unless  he  or  she  should  have 
been  bom  in,  or  unless  his  or  her  parents  or  one 
of  them  should  be  or  should  have  been  parishioners 
0?*  a  parishioner  of  the  parish.  Prior  to  an 
election  to  fill  a  vacancy  under  this  charity,  the 
father  of  a  candidate,  in  order  to  qualify  his  son, 
took  a  house  in  the  parish  for  three  tnonths,  with 
an  option  of  continuing  his  tenancy  at  a  rent  ef 
30«.  per  m,onth,  paid  a  month's  rent,  paid  the 
rates  payable  in  respect  of  the  house  (before  they 
were  demanded),  and  had  his  name  inserted  in 
the  rate  book,  but  he  did  not  reside  in  the  parish, 
nor  did  he  put  any  furniture  in  the  house,  or 
sleep  there  till  after  his  son  had  been  elected  : 

Held  {reversing  the  decision  of  Matins,  V.C),  thai 
the  father  was  a  "  parishioner  "  within  the  mean^ 
ing  of^  the  schema,,  and  thai  the  fa/it  of  his 
acquiring  the  qualification  of  a  parishioner  with 
a  view  to  the  election  did  not  invalidate  his  son'g 
election* 
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This  was  an  appeal  from  a  decision  of  Malins,  Y.O. 

The  hearing  in  the  court  below  is  reported 
ante,  vol.  ix.,  p.  521 ;  32  L.  T.  Rep.  N.  S.  789  j 
L.  Bep.  20  Eq.  606,  where  the  facts  of  the  case  are 
fully  reported. 

The  Vice-chancellor  held  that  the  defendant, 
Henry  Arthur  Wilson,  was  not  duly  elected  a 
scholar  of  Christ's  Hospital,  on  the  foundation  of 
West's  Charity,  on  the  ground  that  his  father 
was  not  a  bond  fide  parishioner  of  the  parish  of 
Twickenham. 

From  this  decision  the  vicar  and  churchwardens 
of  Twickenham  appealed. 

J.  Pearaorii  Q.C.  and  TT.  PhiUhnore,  for  the 
appellants. — The  election  was  good,  there  being 
nothing  in  the  scheme  to  render  ineligible  the 
child  of  a  man  who  has  acquired  the  qualification 
of  a  parishioner  in  order  to  make  his  child 
eligible.  The  legal  meaning  of  the  word 
"parishioner"  is  well  settled.  In  the  Attorney' 
General  v,  Parker  (3  Alk.  676),  it  was  thus  de- 
fined :  "  The  word  *  parishioner '  is  a  very  large 
word,  and  takes  in  not  only  inhabitants  oE  a 
parish,  but  persons  who  are  occupiers  of  lands 
that  pay  the  several  rates  and  duties,  though  they 
are  not  resident."  Residence,  therefore,  is  not 
necessary  to  make  one  a  parishioner.  In  Jeffrey's 
case  (5  Rep.  66  b,)  it  was  held  that  the  occupier  of 
lands,  though  living  out  of  the  parish,  is,  in  the 
judgment  of  law,  a  parishioner,  and  may  come  to 
the  assemblies  of  parishioners.  By  58  Geo.  3,  c.  69, 
and  59  Geo.  3,  c.  85,  it  is  provided  that  all  inhabi- 
tants rated  to  the  relief  of  the  poor,  whether  resi- 
dent inbabitants  of  the  parish  or  not,  are  entitled  to 
attend  parish  vestries  and  vote  at  them :  (Prideaux's 
Churchwardens*  Guide,  p.  110.)  There  is  no  doubt 
that  thedefendan  t*s  father  is  a  parishioner  within  the 
meaning  of  that  word  in  the  earlier  clauses  of  the 
scheme.  He  would  clearly  be  entitled  to  vote  at 
an  election  to  fill  a  vacancy  in  the  charity,  and 
there  is  no  reason  why  a  different  interpretation 
should  be  given  to  the  word  "  parishioner  "  in  the 
qualification  clause  of  the  scheme.  The  defen- 
dant's father  is  clearly  a  "parishioner"  in  the 
legal  meaning  of  the  word,  and  his  son  was,  we 
submit,  eligible.  The  Vice- Chancellor  ordered  us 
to  pay  the  costs  of  the  suit.  We  are  entitled  to 
have  that  order  discharged,  for  there  is  no  ground 
on  which  it  can  be  supported.  It  is  the  invariable 
practice  in  cases  of  this  kind  to  order  the  conts  to 
be  paid  out  of  the  funds  of  the  charity.  They 
also  referrd  to 

PhiUimore'B  Eooldsiastioal  Law,  p.  1887. 

Simmons,  for  the  defendant,  Henry  Arthur 
Wilson. 

Freeling,  for  the  governors  of  Christ's  Hospital. 

Glasse,  Q.C.  and  Rawlins,  for  the  plaintiff. — To 
be  a  parishioner  one  need  net,  it  is  true,  be  a  resi- 
dent in  the  parish,  but  a  casual  sojourner  cannot 
be  a  parishioner  (Steer's  Pariah  Law.  3rd  edit.  p. 
21).  And  it  is  evident  this  scheme  was  intended 
for  the  benefit  of  the  bond  fide  residents  in  the 
parish,  and  not  for  any  one  who  merely  sought  to 
qualify  his  son  for  election  by  taking  a  house  at  a 
trifing  I'cnt  and  becoming  a  non-resident  occupier. 

Without  calling  for  a  reply, 

James,  L  J.«  said. — I  am  unable  at  all  to  concur 
in  the  judgment  and  decision  of  the  Vice-chan- 
cellor in  this  case.  There  is  a  certain  charity 
regulated  by  a  scheme  of  this  court,  and  according 
to  that  scheme  the  parish  of  Twickenham,  that  is 
to  say,  the  minister,  churchwardens,  and  parish- 

M\o.  Cas.— Yf''^  X. 


ioners  for  the  parish  in  vestry  assembled,  have  a 
right  to  present  for  admission  to  Christ's  Hospital 
a  child  of  a  certain  lineage,  being  the  child  of  a 
father  or  mother  who  is  or  has  been  a  parishioner 
of  the  parish  of  Twickenham,  the  qualification  of 
course  being  intended  for  the  benefit  of  the  parish  of 
Twickenham.  There  was  a  child,  the  defendant  Wil- 
son, who  was  of  the  prescribed  lineage,  and  whose 
father  was  minded  to  complete  the  qualification  for 
his  child  by  making  himself  a  parishioner  of  the 
parish  of  Twickenham,  as  he  knew  that  the  turn 
of  that  parish  was  very  soon  coming  to  present  a 
child.  He,  being  minded  to  acquire  this  quali- 
fication, proceeds  to  find  out  a  vacant  house  in 
Twickenham,  where  there  happened  to  be  a  vacant 
house.  He  goes  to  the  landlord  of  that  house,  and 
bargains  with  him  to  take  the  house  for  three 
months,  and  thenceforward  from  month  to  month. 
It  is  not  pretended  that  the  landlord  of  the  house 
had  any  object  whatever  but  to  find  a  tenant  for 
the  house  and  get  rent  for  it.  The  father  of 
the  c'hild  enters  into  a  valid  binding  contract 
to  take  the  house  and  to  pay  the  rent,  and 
having  done  that,  he,  by  way  of  further  securing 
his  qualification,  causes  his  name  to  be  entered 
on  tne  rate  book  of  the  parish,  and  pays  a 
portion  of  the  rate  which  was  then  current. 
That  being  so,  he  was,  as  it  appears  to  me, 
in  point  of  law  a  parishioner,  ana  in  point  of 
law  he  had  acquired  the  qualification  which  was 
prescribed  by  the  scheme.  The  child  thereupon 
does  obtain  from  the  minister,  churchwardens,  and 
parishioners,  in  vestry  assembled,  the  majority  of 
the  votes  of  the  electors,  and  was  thereupon  by  the 
vicar  and  churchwardens  presented  or  nominated 
to  the  proper  authorities  of  Christ's  Hospital,  upon 
which  this  bill  was  filed.  Now,  the  Vice- Chan- 
cellor was  of  opinion  that  that  election  was  to  be 
set  aside,  and  that  the  child  was  to  be  deprived  of 
the  benefit  which  he  had  receiveil  from  the  electors 
of  the  parish  of  Twickenham,  and  he  declared  that 
another  boy  who  had  not  obtained  the  majority 
ought  to  have  been  declared  duly  elected,  and  was 
entitled  to  the  benefit  of  the  charity.  The  Vice- 
chancellor  does  not  appear  to  me  to  have  denied 
that  in  point  of  law,  and  for  every  other  purpose 
whatever,  either  at  common  law  or  under  any  Act  of 
Parliament,  the  father  of  the  child  was  a  parish- 
ioner of  the  parish  of  Twickenham ;  but,  admitting 
that  he  was  a  parishioner  under  an  Act  of  Parlia- 
ment or  under  the  cotiimon  law,  he  came  to  the 
conclusion  that  he  was  not  a  parishioner  within 
the  meaning  of  this  scheme.  Now  I  am  not  aware 
that  there  is  any  different  interpretation  of  the 
word  **  parishioner  "  in  this  scheme  from  what  it 
would  have  in  any  other  legal  document,  but,  uii- 
fortunatelv  for  the  purpose,  as  it  seems  to  me,  the 
Vice-Chancellor  imported  into  the  consideration  of 
the  scheme  his  own  knowledge  of  what  were  or 
would  have  been  his  intentions  when  he  framed 
the  scheme,  if  his  attention  had  been  called  to 
what  might  have  been  done  under  it,  which  does 
not  appear  to  me  to  be  a  legitimate  subject,  either 
for  the  Vice-Chancellor  himself  or  for  any  other 
Vice-Chancellor  of  this  court.  He  proceeded  then 
upon  the  ground  that  the  father  of  the  child  was 
not  a  bond  fide  householder  and  parishioner,  but 
tbat  his  qualification  as  a  parishioner|was  colourable. 
Now,  I  cannot  help  thinking  that  the  fallacy  of  the 
Vice-Chancellor's  judgment  arose  from  the  use  of 
those  words  "  colourable  "  and  **  bond  fide."  Of 
course,  if  the  father  of  the  child  never  did  become 

G 


42 


MAGISTRATES'  CASES. 


Ct.  op  App.] 


Ethbbingtok  V,  Wilson. 


[Ct.  op  App. 


the  occnpier  of  the  hoase,  if  he  never  did  enter 
into  a  contract  to  take  and  never  did  take  the 
honse,  bat  onJy  got  somebody  to  pat  his  name  over 
the  door,  or  anything  of  that  kind,  then  it  would 
have  been  colonrable,  and  it  wonld  have  been  a 
sham,  thin^,  and  in  that  case  he  would  never  have 
been  a  parishioner ;  but  if  he  was  really  a  parish- 
ioner in  point  of  law,  then  the  thing'^is  not  color- 
able, is  not    fictitious,    is  not  mold  fide.     The 
meaning  of  the  words   "colourable"  and  bond 
fide  in  the  Vice- Chancellor's  judgment  appears  to 
me  to  be  this :  that  a  man  is  not  entitled  to  be 
considered  qualified  under  this  scheme  if  he  ex- 
pressly, avowedly,   and  exclusively   obtains    the 
qualification  for  that  purpjose,  and  for  that  purpose 
only,  without  any  other  intention  of  estaolishing 
a  permanent  connection  with  the  parish.     I  am  of 
opinion  that  no  court  of  law  or  equity  has  a  right 
to  attach  any  such  condition  or  modification  to 
the  qualification   of  the    scheme.     If   the    law 
entitles  a  man  to  be  qualified,  he  is  qualified,  and 
if  it  is  intended  to  put  any  restriction  upon  that 
qualification,  that   restriction   must  be    put    by 
special  enactment,  or  by  a  special  provision  in  the 
scheme   or  other   document.      Of  course    it    is 
familiar  to  us  all  that  men  constantly  acquire 
qualifications  for  voting  in  oounties.     A  man  goes 
and  buy^a  408.  freehold  for  the  sole  purpose,  the 
undisguised  purpose,  of  giving  himself  a  vote  in 
a  county  with  which  he  does  not  mean  to  have  and 
has  no  other  connection  whatever.    I  might  put  a 
great  number  of  other  cases  in  which  the  law  has 
prescribed   qualifications.     A   man  has  a  right 
to  give  himself  a  qualification  if  he  can.    If  he 
does  so,  then  he  is  qualified,  and  there  is  no 
equity  to  deprive  a  man  of  that  Qualification  which 
the  law  entitles  him  to  get.      I  am  of  opinion, 
therefore,  that  the  Yice-Chancellor's  declaration 
and  decision  were  wrong  in  this  case,  and  I  must 
say  I  read  with  some  surprise  the  order  upon  the 
vicar  and  churchwardens  to  pay  the  costs  of  the 
proceedings.    The  vicar  and  churchwardens  were 
made  parties  merely  in  their  representative  cha- 
racter, as  being  the  three  parishioners  who  were 
best  fitted  to  represent  tne  whole  body  of  pa- 
rishioners who  had  an  interest  in  this  scheme; 
they  seem  to  have  done  nothing  whatever  beyond 
presiding  at  this  election,  and  have  done  their 
duty  according  to  the  best  definition  they  could 
give  to  it,  and  accepted  the  child  of  a  person  who 
was  a  parishioner,  and  that  they  should  under 
those  circumstances  be  fixed  with  costs  ueems  to 
me  to  be  somewhat  singular :    I  am  bound,  there- 
fore, to  say  that  if  this  had  been  an  appeal  merely 
for  costs  bv  these  gentlemen,  it  is  one  of  those 
cases  in  which  the  appeal  would  have  been  enter- 
tained.   I  am  of  opinion  that  the  decree  of  the 
Tice-  Chancellor  must  be  discharged,  and  that  in 
lien  thereof  the  bill  of  the  plaintiff  must  be  dis- 
missed with  costs  as  against  the  next  friend. 

Mbllish,  L.  J.  —  I  am  of  the  same  opinion. 
The  only  question  to  be  determined  is  whether 
Henry  Wilson,  the  father  of  H.  A.  Wilson,  the 
boy,  was  on  the  day  of  the  election,  which,  I 
think,  was  the  31st  Dec.  1874  a  parishioner  of  the 
parish  of  Twickenham.  Now  I  am  of  opinion  that 
in  interpreting  this  scheme,  we  must  interpret  just 
as  wo  should  interpret  any  other  legal  document, 
or  Act  of  Parliament,  or  deed  constituting  a 
charity,  and  so  interpreting  it,  I  see  no  reason  why 
we  should  not  put  the  same  construction  on  the 
word  **  parishioner "  in  this  scheme  as  was  given 


by  Lord  Hardwicke  in  the  case  of  the  Attorney^ 
General  v.  Parker  (3  Atk.  576),  where  he  says: 
"  Parishioner  is  a  very  large  word,  and  takes  in. 
not  only  inhabitants  of  the  parish,  but  persons  who 
are  occupiers  of  lands,  that  pay  the  several  rates 
and  duties,  although  they  are  not  resident,  nor 
contribute   to  the    ornaments    of   the    church." 
Therefore,  according  to  that  definition,  the  ques- 
tion is,  was  Henry  Wilson  on  the  31st  Dec.  last 
the  occupier  of   property,    and  did  he  pay  the 
several  rates  and  duties  in  respect  of  that  property  ? 
I  agree  with  the  argument  of  Mr.  Pearson  that)  if 
there  was  any  doubt  as  to  what  was  the  proper 
interpretation  to  be  put  on  the  word  **  parishioner" 
in    the  clause  in  question,  it  would  be  strong 
ground  for  giving  it  the  interpretation  he  contends 
for  that  in  the  first  and  second  clauses   of  the 
scheme  the  word  **  parishioner  **  is  unquestionably 
used  in  that  sense.    Then  the  question  is,  was  Mr. 
Wilson  on  the  3l6t  Dec.  the  occupier  of  property 
in  the  parish  of  Twickenham,  which  was  liable  to 
be  rated  P    The  evidence  is  that  he  made  an  agree- 
ment with  Stroud,  the  agent  of  the  landlord,  to 
take  a  house  for  a  period  of  three  months,  and 
then  afterwards  from  month  to  month,  paying  a 
certain  rent.    Is  there  any  reason  to  say  that  that 
was  not  really  done  P    I  agree  that  even  although 
a  nominal  agreement,  or,  perhaps,  a  formal  deed 
had  been  made  makirg  such  a  lease,  yet  if  it  had 
been  proved  that  there  was  a  secret  understanding 
between  Stroud  and  Wilson  that  he  should  not 
occupy  the  premises,  and  that  he  should  not  pay 
any  rent,  or  that  if  he  went  in  he  should  go  out 
whenever  he  was  told  to  go  out,  and  that  the  whole 
thing  was  a  scheme  adopted  merely  to  make  him 
appear  to  be  an  occupier  when  he  was  not  an  occu- 
pier, that  he  would  not  then  have  a  qualification. 
There  are  authorities  respecting   the    qualifica* 
tion     of    members    of    Parliament    where     the 
existence  of  a  secret  trust  prevents  the  person 
seeking  the  qualification  from  being  qualified,  he 
not  being  the  real  owner;  but  I  cannot  see  the 
slightest  reason  for  supposing  that   Stroud  was 
looking  to  anything  except  to  get  his  rent,  and 
Wilson  was  trying  to  get  a  house  which  apparently 
there  might  very  likely  have  been  great  difficulty 
in  getting,  and  Stroud  wished  to  get  rent  for  three 
or  four  months,  if  in  any  way  he  could  get  it.    He 
knew  very  little  about  Wilson,  and  might  have 
thought  Wilson  was  not  a  very  responsible  person, 
but  he  was  introduced  to  him  by  a  person  in  whom 
he  had  coafidence,  and  who  told  him  the  rent 
would  be  paid.    He  believed  the  rent  would  be 
paid,  and  if  the  rent  was  paid  I  do  not  suppose  he 
cared  whether  Wilson  paid  it  out  of  his  own  money 
or  out  of  anyone  else*s.    Therefore,  he  made  a  bar- 
gain, which  seems  to  be  a    bargain  fairly  and 
candidly  made.    He  gives  up  the  key,  and  Wilson 
enters  formally  into  possession,  having  the  key. 
He  put  some  furniture  in,  and  came  occasionally 
day  by  day.    Now  I  am  not  aware  of  any  authority 
for  holding  that  a  person  who  does  that,  does  pot 
become  the  occupier  of  the  premises  so  as  to  be 
subject  to  be  rated.    There  may  be  cases  where 
the  landlord,  not  being  able  to  get  a  tenant,  may 
be  free  from  the  rates  because  his  house  continues 
to  be  unoccupied,  but  if  a  person  takes  a  lease  of  a 
house  or  the  tenancy  of  a  house,  for  the  express 
purpose  of  becoming  the  occupier,  and  takes  the 
key  and  goes  in,  I  apprehend  such  person  is  the 
occupier,  and  is  liable  to  be  rated.    The  question 
whetner  he  is  actually  rated  or  not,  is  immaterial. 
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but,  so  far,  the  fact  of  his  being  rated  confirms  the 
evidence  that  he  was  the  occupier,  and  he  had 
actually  gone  and  requested  to  be  rated,  and  had 
been  put  on  the  rate  book.  That  is  made  evidence 
against  him  that  he  was  the  occupier.  I  am  of 
opinion,  therefore,  that  he  did  fulfil  this  qualifica- 
tion,'and  if  he  did  fulfil  the  qualification,  it  appears 
to  me  that  we  really  cannot  enter  into  any  further 
question  about  it,  and  all  we  have  to  do  is  to  say 
that  the  qualification  which  entitled  his  son  to  be 
elected  was  fulfilled,  and  therefore,  in  my  opinion, 
the  election  of  the  son  was  good. 

Baogallat,  J.  a. — I  am  of  the  same  opinion. 

Bramwell,  B. — I  am  also  of  the  same  opinion. 
This  was  clearly  to  my  mind  not  colourable. 
That  is  a  word  that  is  prof)erly  used  when,  if  the 
true  state  of  things  were  known  colour  would 
appear,  and  both  parties  had  agreed  that  the  true 
state  of  things  should  not  be  known,  and  that  a  dif- 
ferent colour  should  be  given  to  them.  That  is  not 
the  case  here.  I  make  no  doubt  but  that  this  man 
was  liable  for  the  rent.  There  is  no  pretence  for 
saying  that  Stroud  meant  that  he  should  occupy 
the  house  without  paying  rent  for  it,  or  that  the 
premises  should  concinue  empty  until  such  time 
as  the  election  -took  place.  Stroud  may  have  had 
to  ask  him,  but  although  Wilson's  object  was  to 
get  a  Qualification  for  his  son,  it  seems  to  me  that 
Stroud's  object  was  to  get  some  rent  for  the 
premises.  Ibere  is  nothing  colourable  in  it ;  it  is 
the  truth.  Then  he  has  a  right  to  occupy  the 
house,  and  he  occupies  so  much  as  he  thinks  fit  to 
occupy ;  he  is  subject  to  be  rated,  and  is  rated  and 
pays  rates.  The  result  is  that  he  has  all  the 
rights,  and  is  subject  to  all  the  duties,  of  a 
parishioner,  except  in  so  far  as  there  may  be  any 
statute  applicable  to  this  case  which  might  deprive 
him  of  that  right  of  voting  or  might  not.  But 
what  then  P  That  statute  does  not  unmake  him  a 
parishionf^r,  as  it  were,  or  make  him  not  a  pa- 
rishioner, but  it  says,  although  you  are  a  pa- 
rishioner, you  shall  not  have  a  particular  rignt. 
The  question  is,  whetheV  he  is  a  parishioner,  and 
it  appears  to  me  that  the  statute  would  rather  go 
to  ishow  that  he  was  a  parishioner,  than  that  he 
was  not.  It  is  clear  to  my  mind  that  this  man 
was  in  some  sense  a  parishioner,  and  I  should  say 
a  parishioner  in  every  sense  he  could  be.  Now  a 
sort  of,  I  can  scarcely  call  it  argument,  has  been 
used ;  but  it  is  said  of  him  that  he  is  not  a  bond 
fide  parishioner.  I  suppose  anybody  would  have 
a  difficulty  in  defining  the  difierence  between  a 
parishioner  and  a  bond  fide  parishioner.  I  do  not 
know  what  difi*erence  there  is  between  them.  The 
matter  may  be  tested  in  this  way.  Suppose  with 
a  view  only  to  one  of  these  elections  a  man  had 
taken  the  premises  ten  vears  aoro,  and  had  occu- 

Eied  and  paid  rent  and  rates  for  them,  I  suppose 
e  would  have  been  a  bond  fide  parishioner  then 
beyond  all  doubt,  and  certainly  if  his  occupation 
had  been  such  as  that  of  Mr.  Wilson  in  this 
case,  who,  I  believe,  there  is  no  doubt  took 
these  premises  with  a  view  to  get  a  qualification 
for  his  son,  the  mere  fact  of  his  occupying  them  to 
get  a  qualification  for  his  son,  would  not  pre- 
vent his  being  a  bond  fide  parishioner.  Now 
suppose  that  instead  of  that  being  the  case,  Wilson 
had  taken  these  premises  without  a  view  to  the 
election,  but  that  the  windfall  had  happened  a 
month  after  he  had  taken  them,  I  suppose  then 
there  would  be  no  doubt  that  he  would  be  a 
bond  fide  parishioner.    Therefore  it  seems  to  me 


that  he  was  a  bond  fide  parishioner,  although  his 
occupatiou  was  short,  and  although  his  object 
in  taking  the  premises  was  to  qualify  his  son. 
Gan  the  combination  of  those  two  things  prevent 
his  being  a  bond  fide  parishioner  P  Gertainly  not. 
It  seems  to  me,  therefore,  that  it  is  almost  a 
matter  of  demonstration  that  this  man  is  a  pa- 
rishioner, and  as  far  as  we  can  attribute  any 
meaning  to  the  expression,  is  not  otherwise  than 
a  bond  fide  parishioner.  It  seems  to  me,  there- 
fore, that  he  had  the  requisite  qualification,  and 
that  his  son  was  duly  elected. 

Simmons. — On  behalf  of  the  boy  Wilson,  I  have 
to  ask  the  court  to  make  an  order  that  shall  put 
him  in  the  same  position  as  he  was  in  before  the 
bill  was  filed.  At  that  time  he  had  been  pre- 
sented to  Ghrist's  Hospital ;  he  had  failed  to  pass 
one  examination,  and  was  prepared  )br  another 
examination.  Under  the  Rules  of  Gourt  1875, 
Order  58  rule  5,  the  Gourt  of  Appeal  has  power  to 
make  any  order  which  ought  to  have  been  made 
by  the  Gourt  of  First  Instance,  and  to  make  any 
other  order  it  thinks  fit  which  may  do  full 
justice.  Will  your  Lordships  now  make  an  order 
declaring  that  Mr.  Wilson's  son  is  entitled  to  be 
presented  t 

James,  L.J. — I  suppose  we  must  declare  that 
Wilson  was  duly  elected,  and  dismiss  the  bill. 
What  we  have  really  decided  is  that  Wilson  was 
duly  elected.  The  form  of  our  order  will  be: 
The  court  being  of  opinion  that  the  defendant, 
H.  A.  Wilson,  was  duly  elected,  dismiss  the  bill 
with  costs. 

Solicitors  for  the  appellants,  Wright  and  PilleTf. 

Solicitor  for  the  plaintiff,  Montague  Scott. 

Solicitor  for  the  defendant  Wilson,  B.  Hewlett 

Solicitors  for  Ghrist's  Hospital,  Beachcroft  and 
Thompson, 


Nov,  26  and  Dee,  1  and  2, 1875. 

(Before  James  and  Mbllish,  L.J  J. ;  Baggallay,  J.  A., 

and  Bramwell,  B.) 

The  Wimbledon  and  Putney  Gommons 
gonservatobs  v.  dixon.  « 

Bight  of  way — Limited  user — Prescription — Ex- 
cessive user — Bight  of  wa/y  over  common  by  lAti- 
defined  track. 

The  owner  of  a  farm^  adjoining  a  common^  and  io 
which  access  for  horses  and  carriages  had  been  ob- 
tained from  time  immemorial  by  ancient  tracks 
over  the  common  from  one  point  to  another^  but  by 
no  clearly  defined  road,  sought  to  erect  houses  on  a 
portion  of  his  farm,  and  to  use  a  road  which  had 
recently  been  made  in  substitution  for  the  ancient 
tracks  over  the  common,  for  the  purpose  of 
drawing  building  materiais,  intending  after- 
wards to  tue  it  OA  a  means  of  access  to  the  houses 
when  buiU.  On  the  farm  there  were  a  farm-house 
and  a  cottage,  Jnd  there  was  evidence  thai,  in 
addition  to  using  the  ancient  tracks  for  access 
io  the  farm  for  ordinary  agrictdtural  purposes, 
the  owner  or  his  pi-edecessors  in  title  Iwd  also 
drawn  over  the  tracks  building  materials  for 
adding  a  wing  to  the  farm-house,  and  for  convert- 
ing a  mud  hovel  into  a  brick  cottage. 

On  a  bill  by  the  conservators  of  the  common  to 
restrain  the  owner  of  the  farm  from  drawing  over 
the  road  made  in  substitution  for   the  ancient 
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tracks  any  building  materials  for  the  erectuyn  of 
the  'projiosed  houses,  and  from  any  otJier  exces' 
sive  user  of  the  road : 
Held  {affirming  the  decision  of  the  Master  of  the 
liolls),  that  the  ovmer  of  the  farm  had  no  right 
to  increase  tlie  burden  of  the  servient  tenement  by 
changing  the  character  of  his  property,  and  that 
the    plaintiffs  were    entitled    to   the  injunction 
sought  for. 
Held,  also  (differing  from  the  Master  of  the  Bolls) 
that  there  may  be  a  good  right  of  way  in  respect  of 
the  ancient  tracks  over  a  common  from  one  fixed 
point  to  another,  although  there  is  no  dearly 
defined  road. 
Observations  on  dicta  of  Lord  Abinger,  C.B.,  and 
Parke,  B.,  in  Cowling  v.  Higginson   (4  M  Sr 
W.  256.) 
Williams  v.  James  (16  L.  T.  Bep.  K  8,  664:  i  L, 

Bep.  2  0.  P.  577),  approved. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls. 
The  facts  of  the  case  were  as  follows  : 
By  the  Wimbledon  and  Putney  Commons  Act 
1871,  the  plaintiffs  were  incorporated,  and  the 
commons,  with  the  buildings  and  enclosures 
within  the  ambit  thereof,  and  including  the  new 
road,  which  was  the  road  in  question  in  this  suit, 
were  vested  in  the  plaintiffs  for  all  the  estate  and 
interest  therein,  which  immediately  before  the 
passing  of  the  Act  was  vested  in  or  belonged  to 
Earl  bpencer,  in  whom  the  fee  simple  and  in- 
heritance of  the  commons  were  then  vested.  And 
it  was  by  the  Act  provided  that  the  plaintiffs 
should  at  all  times  keep  the  commons  open,  nnin- 
closed  and  unbuilt  upon,  except  as  regarded 
such  parts  thereoE  as  were  at  the  passing  of  the  Act 
enclosed  or  built  upon,  and  should  by  idl  lawful 
means  prevent,  resist,  and  abate  all  encroach- 
ments on  the  oommons,  and  protect  the  commons 
and  preserve  them  as  open  spaces,  and  resist  all 
proceedings  tending  to  the  enclosure  or  appro- 
priation for  any  purpose  of  any  part  thereof. 

At  the  time  of  tne  passing  of  the  Act  there 
were  and  still  are  three  messuages,  with  pleasure 
grounds  and  appurtenances,  called  respectively 
•*The  Bounds,"  "Caesar's  Camp,"  and  "The 
Holm  wood,"  standing  on  the  south  side  of  and  ad- 
joining Wimbledon  Common,  and  on  the  east  side 
of  an  ancient  earthwork  of  great  historical  inte- 
rest, commonly  known  as  Caesar's  Camp,  and  con- 
sisting of  a  fosse  and  double  bank  or  vallum 
nearly  circular  in  form,  and  enclosing  to  the  edge 
of  the  outer  bank  an  area  of  about  fifteen  acres. 
Access  to  these  messuages  is  obtained  by  a  road 
on  the  north  side  running  from  a  public  road 
called  Workhouse  Lane  across  part  of  tne  southern 
side  of  Wimbledon  Common,  and  connected  by 
two  short  roads  running  nearly  at  right  angles 
therefrom  southwards  to  the  entrance  gates  of 
the  messuages. 

The  new  road  was  made  under  the  following 
circumstances:  Before  the  year  1867  the  sites  of 
the  three  messuages,  together  with  Caesar's 
Camp  and  the  farm  and  lands  on  the  west  and 
south  sides  thereof,  respectively  called  Warren 
Farm,  Shad  well  Wood,  and  Warren  Cottage,  were 
the  property  of  Mr.  Drax,  and  access  for  horses 
and  carriages  to  the  lands  which  now  form  the 
siteB  of  the  said  messuages,  and  to  Caesar's  Camp, 
Warren  Farm,  Shadweli  Wood,  and  Warren  Cot- 
tage, was  obtained  by  an  old  private  road  running 
from  Workhouse  liine  at  or  near  the  point  at 


which  the  new  road  now  runs  therefn>m,  to  a 
cottage  called  Camp  Cottage,  lying  to  the  north- 
east of  the  grounds  of  The  Holmwood,  and 
from  a  point  in  the  said  old  private  road  near 
Camp  Cottage  by  several  ancient  tracks  across 
Wimbledon  Common,  runnine  a  little  to  the  south 
of  the  new  road  to  the  eastern  entrance  to  Caesar's 
Camp,  and  thence  aross  and  through  the  Camp 
and  round  the  south-east  and  south  sides  thereof. 
Except  by  means  of  the  old  private  rood  and 
tracks,  and  the  tracks  which  are  presumed  to 
have  been  replaced  by  the  old  private  road,  so  far 
as  it  extended,  the  bill  alleged  that  thera  was  not 
and  never  had  been,  down  to  the  year  1867,  any 
road  for  horses  or  carriages  across  Wimbledon 
Common  to  Caesar's  Camp,  which  is  separated 
from  those  parts  of  the  common  abutting 
thereon  by  a  post  and  rail  fence,  and  a  ditch; 
that  the  old  private  road  and  the  tracks  were 
never  used  for  horses  or  carriages  except  by  the 
occupiers  of  Camp  Cottage,  Warren  Farm,  and 
Warren  Cottage  respectively,  save  that  they  may 
occasionally  have  been  so  used  by  persons  who 
visited  Caesar's  Camp  from  curiosity,  and  that  the 
road  and  tracks  were  never  used  by  such  occupiers 
except  for  their  personal  access  to,  and  for  the  agri- 
cultural purposes  only  of  the  said  farm  and  premises. 
The  area  within  Caesar's  Camp  is,  and  has  always 
within  living  memory  been,  uncultivated. 

In  or  shortly  before  the  year  1867  the  defendant 
became  the  lessee,  from  Mr.  Drax,  of  the  sites  of 
the  messuages  called  the  Bounds,  Caesar's  Camp, 
and  Holmwood,  which  messuages  he  thereupon 
erected,  and  he  shortly  after  entered  into  nego- 
tiations with  Earl  Spencer,  as  the  then  owner  of 
the  soil  of  Wimbledon  Common,  for  the  grant  of 
a  right  of  foot,  horse,  and  carriage  way  from  the 
Workhouse  Lane  to  the  sites  of  the  messuages 
and  grounds  called  the  Bounds.  No  grant  of  such 
right  of  way  was  ever  executed,  but  the  new  road, 
so  far  as  the  cross  road  nearest  to  Caesar's  Camp, 
and  the  said  two  cross-roads  were  made  by  Earl 
Spencer  at  his  own  cost,  &nd  were  kept  iu  repair 
by  him  until  the  passing  of  the  Wimbledon  and 
Putney  Commons  Act  1871,  and  the  defendant 
paid  to  the  Earl  until  that  time  the  yearly  sum  of 
102.  for  the  use  of  the  said  roads,  and  the  defen- 
dant and  his  tenants  have  since  used  the  said 
roads  for  access  to  the  said  messuages.  The  new 
road  has  also  been  used  by  the  occupiers  of 
Warren  Farm  and  Warren  Cottage  "for  their 
personal  access  to  and  for  the  agricultural  pur- 

Eoses  only  of  the  said  farm  and  lands,"  as  the 
ill  alleged, "  and  the  user  thereof  for  the  several 
purposes  aforesaid,  has,  so  far  as  the  said  road 
extends,  been  only  in  substitution  for  the  said 
ancient  tracks  across  the  common,  and  has  been 
limited  to  the  ancient  user  of  the  said  tracks." 

After  the  making  of  the  new  road  the  defendant 
became  the  lessee  from  Mr.  Drax  of  Caesar's 
Camp  and  the  land  lying  to  the  south  of  it,  and  in 
1872  he  erected  fences  within  the  area  of  the 
Camp,  apparentlv  with  a  view  to  building  theteon, 
and  thereupon  the  plaintiffs  through  their  clerk 
wrote  to  the  defenaant,  giving  him  notice  that 
they  recognised  "  no  right  of  access  to  the  Camp 
over  Wimbledon  Common,  except  along  the  exist- 
ing road  or  track  to  the  gate  of  the  Camp  for  the 
purposes  of  agricultural  occupation  only." 

Tne  defendant  replied  that  he  did  intend  to 
build  in  the  Camp,  and  also  to  use  the  road  for 
the  purpose  of  taking  building  materials  on  to  the 
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ground,  and  afterwards  as  the  means  of  access  to 
all  honses  to  be  there  erected.  Bat  he  took  no 
farther  proceedings  till  1874,  and  did  not  begin  to 
baild  till  April  1876. 

Thereupon  the  plaintiffs  filed  their  bill  praying 
that  the  defendant,  his  servants,  and  agents  might 
be  restrained  from  drawing,  or  causing  to  be 
drawn  along  the  new  road  leading  from  Workhouse- 
lane  to  the  entrance  to  Osdsar's  Camp,  or  along 
any  part  of  the  new  road,  any  bricks,  stone,  or 
other  building  materials  to  be  used  in  the  erection 
of  houses  or  other  buildings  upon  Caesar's  Camp 
or  any  part  thereof,  or  upon  any  of  the  lands  now 
or  lately  forming  part  of  Warren  Farm,  and  of 
which  the  defendant  claims  to  be  lessee  from  Mr. 
Draz,  and  from  otherwise  using  the  new  road  as 
a  means  of  access  to  the  Camp  and  lands  in  ex- 
cess of  the  user  to  which  the  same  ^s  liable  as  a 
road  made  in  substitution  for  the  ancient  tracks 
across  Wimbledon  Common. 

The  defendant's  case  was  that  he  had  a  right  to 
use  the  road  for  all  purposes,  and  in  support  of 
his  case  he  adduced  evidence  that  the  ancient 
tracks  over  the  common  had  been  used  for  the 
purpose  of  drawing  building  materials  on  one 
occasion  to  add  a  wing  to  the  farm-house,  and  on 
another  to  turn  a  mud  hovel  into  a  brick  cottage ; 
for  the  purpose  of  taking  away  gravel  which  had 
been  found  and  dug  on  the  farm,  and  by  persons 
going  to  the  farm  for  the  purpose  oE  shooting, 
and  by  visitors  to  CsBsar's  Camp.  It  is  not  neces- 
sary to  refer  at  greater  length  to  the  evidence 
which  is  sufficiently  stated  in  the  judgments  of 
the  Court  of  Appeal. 

The  Master  of  the  Bolls  granted  an  injunction 
in  the  terms  of  the  first  part  of  prayer  of  the 
bill,  with  this  addition,  *'  except  for  the  ordinary 
farming  purposes  of  the  said  Camp  and  lands  re- 
spectively." 

In  delivering  his  judgment  the  Master  of  the 
Bolls  (Jessel),  after  stating  the  facts,  said:  Oa 
the  first  point  of  whether  there  was  a  road  there  is 
really  no  substantial  conflict  of  evidence.  Up  to 
1867  the  state  of  matters  was  this :  There  was  a 
place  called  the  Bounds,  now  generally  called  or 
known  as  CaBsar's  Camp,  forming  a  part  of 
Warren  Farm.  It  was  a  place  of  great  interest 
to  the  public,  and  there  was  a  gate  leading  to  it, 
which  gate  had  a  lock  upon  it,  the  key  of  which 
was  kept  by  the  owner  of  Warren  Farm  ;  and  as 
strangers  and  others  from  motives  of  cariosity 
were  in  the  habit  of  visiting  the  Camp,  they  used 
to  go  down  to  the  farm-house  and  get  the  key  and 
go  into  the  Camp,  Those  strangers  of  course 
came  in  all  sorts  of  vehicles,  and  they  used  to  turn 
off  from  the  high  road  somewhere  near  the  Na- 
tional Schools,  and  go  on  to  the  common.  They 
used  to  drive  their  gigs  and  other  vehicles  to  this 
gate,  and  so  get  into  CsBsar's  Camp.  In  addition 
to  this  the  farmer  occupying  Warren  Farm,  if  he 
wanted  to  go  that  way,  and  cart  materials  or 
manure  or  anything,  used  to  drive  his  carts  across 
the  common  and  through  this  gate  to  the  Bounds 
or  Csssar's  Camp  on  to  the  farm,  but  beyond  that 
there  is  no  evidence  of  user  at  all,  and  it  appears 
that  not  only  was  this  a  driving  over  the  common, 
but  there  was  no  road  at  all,  but  only  a  series  of 
tracks,  which  tracks  are  nothing  but  cart  tracks 
more  visible  in  winter  when  every  cart,  as  one  of 
the  witnesses  told  us,  mado  a  separate  rut  and, 
therefore,  a  separate  track,  almost  always  in- 
visible in  summer  on  account  of  the  ground- being 


hard  or  more  consolidated.  Jast  close  to  the  gate 
there  was  more  of  a  road.  For  about  fifteen  yards 
out  of  the  200  yards,  which  the  gate  was  distant 
from  the  hi^h  road,  it  was  more  like  a  road  on 
account  of  the  carts  and  carriages  being  driven 
along  a  narrower  portion,  but  upon  the  rest  the 
grass  grew  between  the  cart-ruts,  and  the  cart- 
ruts  diverged  at  some  places  as  much  as  fifty 
yards,  and  at  others  thirty  yards,  there  being  no 
defined  lii^e  of  road.  Therefore  it  was  not  a  road 
going  from  point  to  point.  There  is  no  evidence 
of  any  repairs  except  to  this  extent,  as  some  of  the 
witnesses  said,  that  they  had  seen  (2:ravel  occa- 
sionally thrown  into  the  ruts.  There  was  nothing 
like  regular  repair,  nor  anything  like  a  regular 
road,  but  simply  that  sort  of  track  across  a  com- 
mon which  is  not  as  a  rule  interfered  with  either 
by  the  owner  of  the  soil  in  the  common,  who  pro- 
bably has  a  right  to  interfere  with  it,  or  by  the 
commoners,  who  probably  have  no  right  to  inter- 
fere with  it,  because  it  does  not  interfere  with  their 
right  of  common.  No  one  cared  about  it,  and 
people  used  to  go  over  it.  I  am  told  that  that  is 
a  proof  in  law  that  this  amounts  to  a  definite  road. 
I  am  of  opinion  that  it  is  no  such  proof  in  law, 
and  that  the  defendant's  case  must  fail  on  that 
ground.  [His  Lordship  then  examined  the  evi- 
dence as  to  the  user  of  the  road  for  carrying  mate- 
rials to  add  a  wing  to  the  farm-house,  and  to  turn 
the  mud  cottage  into  a  brick  cottage,  and  con- 
tinued :]  That  being  the  state  of  the  evidence,  it 
appears  to  me  that  the  rule  of  law  that  the  use  of 
a  road  to  a  farm  for  farming  purposes  for  any 
number  oi  years,  does  not  give  a  right  to  use  the 
road  when  you  have  turned  the  farm  into  a  small 
town  or  series  of  houses,  must  apply,  and,  there- 
fore assuming  that  £  have  come  to  the  conclusion, 
which  I  have  not,  that  the  defendants  have  proved 
a  road  up  to  the  gate  of  the  Bounds  or  Caaaar  s 
Camp,  to  exist  at  all,  I  should  still  be  of  opinion 
that  he  had  not  proved  his  right  to  use  it  for  the 
purpose  for  which  he  desires  to  use  it.  It  follows 
from  what  I  have  said  that  there  will  be  a  per- 
petual injunction. 

From  this  decision  the  defendant  appealed. 

Miller,  Q.C.  and  Bush,  for  the  appellant. — We 
adduce  evidence  of  user  of  the  way,  for  a  variety 
of  purposes,  and  the  inference  is  that  we  are 
entitled  to  use  it  for  all  purpohcs.  [Lord  Justice 
James. — Surely  it  is  settled  law  that  the  owner  of 
a  dominant  tenement  cannot  change  the  character 
of  his  tenement  in  such  a  way  as  to  increase  the 
burden  of  the  servient  tenement. — Lord  Justice 
Mellisk  referred  to  Godson  v.  Richardson,  30 
L.  T.  Bep.  N.  S.  142 ;  L.  Bep.  9  Ch.  221.]  In 
Cowling  v.  Higginson  (4  M.  &  W.  256)  Lord 
Abinger,  C.B.  says :  "  If  a  way  has  been  used  for 
several  purposes,  there  may  be  a  ground  for  in- 
ferring that  there  is  a  right  of  way  for  all  pur- 
poses. And  in  the  same  case  Parke,  B.  says : 
**  If  the  way  is  confined  to  a  particular  purpose, 
the  jury  ought  not  to  extend  it,  but  if  it  is  proved 
to  have  been  used  for  a  variety  ct  purposes,  then 
they  might  be  warranted  in  finding  a  way  for  all.*' 
And  in  the  course  of  the  argument  in  the  same 
case,  observations  were  made  by  the  judges  which 
are  still  more  strongly  in  our  favour.  Lord 
Abinger  C.B.  there  said  (4  M.  &  W.  at  page  252) . 
"  The  extent  of  the  right  must  depend  upon  the 
circumstances.  If  a  road  leads  through  a  park,  the 
jury  might  naturally  infer  the  right  to  be  limited  : 
but  if  it  went  over  a  common,  they  might  infer 
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that  it  was  a  way  for  all  purposes."  And  Parke,  B., 
said  daring  the  argament :  "  If  it  had  been  shown 
that  from  time  immemorial  it  had  been  used  for 
all  purposes  that  were  required,  would  not  that 
be  evidence  of  a  general  right  of  wayP"  And 
farther  on  he  answered  the  question  thus :  "  If 
they  show  that  they  have  used  it  time  out  of  mind 
for  all  the  purposes  that  they  wanted,  it  would  seem 
to  me  to  give  them  a  general  right."  The  acts 
of  user  proved  by  us  show  that  we  are  entitled  to 
use  the  road  for  the  purposes  of  the  proposed 
houses.    They  also  referred  to 

Ths  United  Lcmd  Compaaiy  t.  The  Qreat  EoMterti 
RaiLway  Company,  L.  Bep.  17  Eq.  158 ;  and  oa 
appeal,  83  L.  T.  Bep.  N.  S.  292 ;  L.  Bep.  10  Ch. 
586; 

Gale  on  Easements,  4th  edit.  830. 

Chitty  Q.C.  and  W,  B.  Fisher,  for  the  respon- 
dents.—The  evidence  does  not  prove  user  of  the 
richt  of  way  for  any  other  purposes  than  those  to 
which  the  land  was  originally  put.  And  the  law  is 
quite  settled  that  a  right  of  way  cannot  be  increased 
so  as  to  cast  a  greater  burden  on  the  servient 
tenement.  This  is  clearly  settled  by  many  cases, 
end  especially  by  a  recent  case  of  Williams  r, 
James  (16  L.  T.  Eep.  N.  S.  664^;  L.  Rep.  2  0.  P. 
577)  where  Bovill,  Cf.J.  says :  "  When  a  right  of 
way  to  a  piece  of  land  is  proved,  then  that  is,  un- 
less something  appears  to  the  contrary,  a  right  of 
wav  for  all  purposes  according  to  the  ordinaiy 
and  reasonable  use  to  which  the  land  might  be 
applied  at  the  time  of  the  supposed  grant.  Such 
a  right  cannot  be  increased  so  as  to  affect  the 
servient  tenement  by  imposing  upon  it  any  ad- 
ditional burthen."  Aiid  in  the  same  case  Willes,  J., 
says :  '*  I  quite  agree  with  the  argument  that  the 
right  of  way  can  only  be  used  for  the  field  in  its 
ordinary  use  as  a  field.  The  right  could  not  be  used 
for  a  manufactory  built  upon  the  field.  The  use 
must  be  the  reasonable  use  for  the  purposes  of 
the  land  in  the  condition  in  which  it  was  while 
the  user  took  place."  Against  such  clear  lan- 
guage as  that,  the  appellant  can  set  nothing  but  the 
dicta  of  Lord  Abinger  and  Parke,  B.,  in  Cowling  v. 
Higginson  (ubi  sup.)  Too  much  weight  must  not 
be  attached  to  mere  dicta.  As  Lord  Selbome 
said  in  Re  The  Metropolitan  Public  Carriage  and 
Bepository  Company,  Brovm^s  Case  (29  L.  T.  Rep. 
N.  S  662 ;  L.  Rep.  9  Ch.  106) :  "  It  seems  to  mo 
to  be  only  just  to  the  learned  judge,  from  whom 
those  dicta  proceeded,  to  remember  that  judges 
have  tacitly  m  their  minds  the  circumstances  and 
facts  of  the  particular  case  before  them,  when  they 
speak  of  the  influence  of  any  material  fact  in  the 
evidence  which  they  have  to  consider.  They  are 
not  to  be  supposed  to  forget  that  there  are  other 
facts,  but  they  speak  of  the  value  of  the  particu- 
lar fact,  bearing  in  mind  the  general  character  of 
the  entire  case."  [Lord  Justice  James  referred  to 
Henning  v.  Burnet,  8  Ex.  187.]  In  the  old  case  of 
Jackson  V  Stacey  (Holt.  455)  it  was  held  that  the 
user  of  a  way  for  agricultural  purposes  only  was 
not  sufiicient  to  support  a  general  right.  Allan  v. 
Gomme  (11  A.  &E.  760)  turned  upon  the  construc- 
tion of  a  reservation  of  a  right  of  way,  and  does 
not  apply,  but  so  far  as  it  goes  it  is  in  our  favour. 
They  also  referred  to : 

Skull  V.  OlenUter,  9  L.  T.  Bep.  N.  S.  763 ;  16  C.  B. 

N.  S.  81 ; 
The  South  Metropolitan  Cemetery  Company  v.  Eden, 

16  C.  B.  42 ; 
Gale  on  Eaaemente,  8rd  edit.  451,  2 ; 
BaaendoLs  v.  McMurray,  L.  Bep.  2  Ch.  790. 


Miller,  Q.G.  in  reply. 

Jambs,  L.J. — I  am  of  opinion  that,  subject  perhaps 
to  an  alteration  that  may  be  made  in  the  words 
of  the  injunction,  the  order  of  the  Master  of  the 
Bolls  ought  to  be  affirmed.  The  question  be- 
tween the  parties  is  as  to  whether  Mr.  Dixon  is 
entitled  to  convert  a  piece  of  land  that  has  been 
nncultivated  up  to  the  present  time,  forming  part 
of  an  estate  or  farm  called  Warren's  Farm,  into 
sites  for  several  houses,  the  right  which  he  claims 
being  an  unlimited  right  for  himself  and  for 
Mr.  Draz,  in  whose  right  he  is  claiming,  to  turn 
the  whole  of  the  farm  into  a  town  or  towns  if  they 
should  be  so  minded,  and  should  be  able  to  do  so. 
As  far  as  we  have  any  evidenoe  before  us,  the 
farm  and  lands  in  respect  of  whioh  this  right  is 
claimed  have  been  substantially  in  their  present 
state  from  time  immemorial,  during  which  it  is  to 
be  assumed  that  the  right  of  way  has  been  exer- 
nised;  that  is  to  say,  there  was  a  farm-house, 
farm  lands,  and  a  piece  of  woodland.  The  only 
alterations  in  the  state  of  the  property,  of  which 
we  have  any  evidenoe,  have  been  an  enlargement 
of  the  farm-house  to  a  small  extent,  the  change  of 
a  mud  cottage  into  a  brick  cottage,  and  probably 
the  erection  ot  another  cottage,  but  whether  an 
erection  or  a  change  I  am  not  auite  sure.  Bat 
those  are  the  only  changes  which  nave  taken  place 
in  the  property.  Now  that  those  changes  may  be 
material,  and  may  be  to  some  extent  evidence  of 
the  general  right,  it  is  probably  difficult  to  deny. 
But  whether  they  amount  to  evidenoe  sufficient  to 

i'ustify  any  inference  of  fact  is  another  question, 
am  of  opinion  that  the  mere  fact  that  over  a 
common  some  building  materials  were  taken  to 
build  another  house  is  not  sufficient  to  justify  the 
inference  of  fact  that  the  right,  whatever  it  was, 
that  belonged  to  the  house  and  property  was  a  right 
for  all  purposes  whatsoever  to  which  the  land 
might  be  applied.  The  other  rights  alleged  are 
for  agricultural  purposes,  for  sportmg,  which  seems 
to  me  the  same  thing  as  an  agricultural  purpose, 
and  for  taking  gravel  from  a  gravel  pit  in  one  of 
the  fields.  That  is  insufficient,  as  it  seems  to  me, 
to  raise  any  inference  of  fact  from  which  to  draw 
the  right  claimed.  Then  the  property  has  been 
used  practically  for  all  purposes  for  which  a  farm 
may  be  used,  for  resiaential  purposes,  and  for 
farming  purposes.  We  have  then  to  consider 
whether  the  character  of  the  property  can  be  so 
changed  in  substance  as  substantially  to  increase 
or  alter  the  burden  upon  the  servient  tenement. 
I  said  when  this  case  was  first  opened  that  I  was 
strongly  of  opinion  that  it  was  tne  settled  law  of 
this  country  that  no  such  change  in  the  character 
of  a  dominant  tenement  could  be  made  as  would 
increase  the  burden  on  the  servient  tenement. 
The  dicta  and  observations,  which  are  entitled  to 
very  great  weight,  of  Lord  Abinger  and  Mr. 
Barou  Parke,  in  the  cases  which  have  been  referred 
to,  induced  me  at  first  to  think  that  the  opinion  I 
had  formed  was  wrong.  But  when  we  consider 
those  dicta&nd  observations  in  connection  with  the 
very  clear  language  of  the  Court  of  Queen's 
Bench  in  Allan  v.  Gomms  (11  A.  &  E.  759),  and  of 
the  Lord  Chief  Justice  Bovill  and  Mr.  Justice 
Willes  in  the  case  of  Williajns  v.  James  (lt5  L.  T. 
Eep.  N.  S.  66i;  L.  Bep.  2  C.  P.  577),  I  am  quite 
satisfied  that  the  true  principle  is  the  principle 
laid  down  in  these  later  cases — namely,  that  yoa 
cannot  from  evidence  of  user  of  property  in  its 
original  state  infer  a  right  to  use  it  in  whatever 
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form  or  for  whatever  purpose  that  property  may 
be  changed;  that  is  to  say.  if  there  be  a  right  of 
way,  however  general,  for  whatever  purpose,  to  a 
field,  the  person  who  is  the  owner  of  the  field 
cannot  from  that  say,  I  have  a  right  to  tarn  that 
field  into  a  manufactory,  or  into  a  town  or  tan 
yard,  and  then  use  the  right  of  way  for  the  pur- 
poses of  the  manufactory  or  town  so  built.  I 
therefore  think  that  the  Master  of  the  Rolls 
was  right  in  the  result  at  which  he  arrived  in 
drawing  an  inference  from  the  facts  as  well  as 
in  the  haw  which  he  applied  to  those  facts.  But 
I  think  it  rijzht  to  say,  as  the  judgment  of 
the  Master  ot  the  Bolls  has  been  read  to  us, 
that  I  am  unable  to  agree  with  the  view  which  he 
apparei^tly  formed  that  there  could  be  no  right  of 
way  at  all  in  respect  of  what  are  called  the  tracks 
over  the  common.  I  am  not  at  all  prepared  to 
assent  to  that  as  a  true  statement  of  the  law  of  this 
country.  If  from  one  point,  say  from  a  gate  to  a 
road  200  yards  off,  |)ersons  have  found  uieir  way 
from  time  immemorial  across  a  common,  although 
sometimes  going  by  one  track,  and  sometimes  by 
another,  with  such  deviations  as  occur  between 
the  gate  and  the  road,  I  am  not  prepared  to  say 
that  a  way  across  the  common  through  those 
tracks  may  not  be  validly  claimed,  and  may  not 
be  as  good  as  any  right  over  any  formed  road. 
Bat  when  the  Master  of  the  Bolls  says  that  the 
way  onght  to  be  used  only  for  the  parposes  for 
which  it  was  used  when  the  land  was  in  a  state 
in  which  it  was  formerly,  and  when  we  see  the 
evidence  of  user,  I  think  he  is  right,  and  con- 
cur in  what  he  has  said.  The  substance  of  the 
injunction  is  to  restrain  Mr.  Dixon  from  erecting 
the  new  buildings,  or  using  the  road  for  the  pur- 
pose of  any  new  buildings,  except  agricultural 
buildings  there.  Then  it  goes  on  to  say,  "and 
from  using  the  same  except  for  agricultural  pur- 
poses." Probably  it  should  run  in  this  way,  if 
their  Lordships  agree  with  me :  "  except  for  the 
purposes  to  which  the  land  has  been  heretofore 
applied.** 

Mellish,  L.J. — ^I  am  of  the  same  opinion.     The 
question  is  whether  Mr.  Drax  and  his  tenants  are 
•entitled  to  use  this  right  of  way  for  the  purpose  of 
turning  the  land  into  building  land  and  erecting 
new  buildings  upon  it,  and  then  using  the  way,  after 
the  buildings  are  erected,  for  th,e  purposes  of  those 
buildings.    It  was  admitted  in  the  bill,  and  proved 
in  point  of  fact,  that  the  right  of  way  did  exist  for 
some  purposes ;  and  I  do  not  agree,  as  the  Lord 
Justice  has  said,  with  what  was  thrown  out  by  the 
Master  of  the  BoUs  as  to  the  consequence  of  the 
track  not  being  a  perfectly  definite  track  over  the 
common,  but  beins  a  track  going  in  difierent 
directions  previously  to  the  time  when  the  new 
road  was  made.    No  doubt  it  is  perfectly  correct 
that  if  a  person  has  land  bordering  on  a  common, 
and  it  is  proved  that  he  went  on  the  common  at 
any  place  where  his  land  might  happen  to  ap- 
proach, sometimes  in  one  place  and  sometimes  m 
another,  and  then  went  across  the  common  some- 
times to  one  place  and  sometimes  to  another,  it 
would  be  difficult  from  that  to  infer  any  right  of 
way.    Bat  if  you  can  find  the  terminus  ab  qtto 
and  the  terminus  ad  qttem,  the  mere  fact  that  the 
owner  of  the  land  does  not  go  precisely  along  the 
same  line  for  the  purpose  of  going  from  one  place 
to  the  other  would  no^  enable  the  owner  of  the  ser- 
vient   tenement    to  dispute   the    right  of  way. 
Assume  the  owner  of  this  common  had  a  grant 


which  stated  that  Mr.  Dixon  had  the  right  to  go 
from  the  gate  leading  out  of  Gsasar's  Camp,  to  the 
highway  by  the  National  School  with  carriages  and 
horses,  at  his  free  will  and  pleasure,  I  cannot  sup- 
pose that  the  grant  would  &il  in  point  of  law, 
because  it  did  not  point  out  the  precise  definite 
track  between  the  one  terminus  and  the  other  in 
which  he  was  to  go,  in  using  the  right  of  way.  If 
the  owner  of  the  servient  tenement  did  not  point 
out  the  line  of  the  right  of  way,  then  the  owner 
of  the  dominant  tenement  must  take  the  nearest 
way  he  can.  If  the  owner  of  the  servient  tene- 
ment wishes  to  confine  him  to  a  definite  track, 
then  he  must  point  it  out,  and  in  that  case  the 
owner  of  the  dominant  tenement  would  not  be 
entitled  to  go  out  of  the  way,  strictly  speaking, 
merely  because  the  way  is  rough  and  there  are 
ruts  in  it,  and  so  forth.  In  my  opinion  the  bill 
has  properly  admitted  that  he  has  a  right  of  way 
for  some  purposes.  Then  comes  the  question  to 
what  extent  does  that  right  of  way  ao  F  That 
depends  partly  on  a  question  of  law,  ana  partly  on 
a  question  of  fact,  but  mainly  on  a  question  of 
law.  When  the  question  of  law  is  settled,  there 
is  no  great  difficulty  in  arriving  at  a  proper  con- 
clusion as  to  the  question  of  fact.  The  question 
of  law  is  this :  assuming  that  it  is  made  out  that 
Mr.  Drax  and  his  tenants  have  used  this  way  not 
exclusively  for  agricultural  purposes,  but  for  all 
purposes  for  which  they  wanted  it  in  the  state  in 
which  the  land  was  at  the  time  of  the  supposed 
grant — at  the  time  when  the  right  of  way  first 
begun — ^and  assuming  that  there  has  been  no 
material  alteration  in  the  premises  since  the  user 
of  the  way  for  all  the  purposes  for  which  they  have 
required  it  in  the  state  in  which  the  premises 
were  at  the  time  when  the  road  was  supposed  to 
have  its  origin  and  during  all  the  time  it  has  been 
used,  does  that  entitle  Mr.  Drax  to  alter  sub- 
stantially, and  increase  the  burden  on,  the  ser- 
vient tenement  by  building  any  number  of  honses 
he  pleases  on  this  property,  and  arguing  that  the 
persons  who  inhabit  those  houses  will  have  a  right 
to  use  the  way  for  all  purposes  connected  with  the 
houses?  I  certainly  was  under  the  impression, 
when  this  case  was  opened,  that  the  owner  of  the 
dominant  tenement  could  not  increase  or  alter  the 
burden  on  the  servient  tenement  in  any  such  way 
as  that.  Mr.  Miller  called  our  attention  very 
pointedly  to  the  language  of  Parke,  B.,  in 
Cowling  v.  Higginson  (4  M.  &  W,  245)  and  that 
certainly  did  raise  some  doubt  in  my  mind  as  to 
what  the  true  rule  of  law  is.  But  now  that  the  other 
cases  have  been  cited,  I  doubt  whether  Parke,  B., 
had  the  question  now  before  us  present  to 
his  mind ;  and  I  am  of  opinion  that  the  true  rule 
is  that  laid  down  by  Lord  Chief  Justice  Bovill 
and  Mr.  Justice  Willes  in  the  case  of  WiUiams  v. 
Ja^hes  (16  L.  T.  Rep.  N.  S.  664  :  L.  Rep.  2  C.  P. 
577),  and  I  think  by  Parke,  B.  himself,  in 
the  other  case  of  Henning  v.  Burnett  (8  Ex.  187). 
That  was  with  reference  to  a  grant.  I  am  now 
speaking  merely  with  reference  to  user.  In  Cow- 
ling  V.  Rigginson  (4  M.  &  W.  at  p.  256)  Lord 
Abinger  is  cautious  in  the  way  in  which  he  lays  down 
the  ru'e.  He  says :  "  If  a  way  has  been  used  for 
several  purposes,  there  may  be  a  ground  for  infer- 
ring that  there  is  a  right  of  way  for  all  purposes  ; 
but  if  the  evidence  shows  a  user  for  one  purpose, 
or  for  particular  purposes  only,  an  infereiK*^  of 
general  right  would  hardly  be  presumed."  If  the 
owner  of  the  dominant  tenement  has  used  the  way 
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only  for  purposes  connected  with  the  occupation 
of  the  Jand  in  its  existing  state,  that  may  be  con- 
sidered to  be  a  user  for  particular  nnrposes,  and  I 
have  a  doubt  whether  Parke,  B.,  really  in- 
tended the  contrary,  although  he  says  that  the 
usei  of  a  way  for  several  purposes  implies  its  user 
for  all  purposes ;  because  if  tne  facts  in  Cowling  v. 
Higgvnaon  are  examined,  it  will  be  found  that  the 
mines  were  opened  seventy  years  before,  it  is 
true,  but  it  was,  therefore,  a  property  with  existing 
mines  in  it.  That  way,  it  is  true,  had  not  been 
used  for  those  mines,  but  it  being  a  property  with 
mines  in  it,  it  may  be  inferred  that  if  the  owner 
is  entitled  to  use  the  way  for  all  the  purposes  for 
which  he  wanted  it,  that  might  include  the  user 
of  it  for  the  purposes  of  the  mines,  that  being  a 
reasonable  occupation  of  the  land  in  the  condition 
in  which  it  was.  However  that  may  be,  in  my 
opinion  the  true  rule  is  that  laid  down  by  Lord 
Chief  Justice  Bovillin  WUliama  v.  James  {ubi  awp.), 
that  where  a  right  of  way  to  a  piece  of  land  is 
proved,  that  is,  unless  something  appears  to  the 
contrary,  a  right  of  way  for  all  purposes  according 
to  the  ordinary  and  reasonable  use  to  which  that 
land  might  be  applied  at  the  time  of  the  supposed 
grant.  Mr.  Justice  Willes  evidcntl}'  agrees  with 
that  view.  That  being  the  rule,  what  are  the  pur- 
poses for  which,  according  to  the  ordinary  and 
reasonable  use  to  which  this  land  would  be  as- 
sumed to  have  been  applied  at  the  time  of  the 
grant,  or  supposed  grant,  this  road  may  be  used  P 
We  do  not  know  when  the  grant  was  made.  It 
is  from  time  immemorial;  Cessar's  Camp  has 
existed  from  time  immemoral ;  so  have  Wimbledon 
Common  and  the  village  of  Wimbledon.  When 
Warren  Farm  was  first  inclosed  we  do  not  know. 
But  one  cannot  suppose  that  there  was  any  notion 
of  using  it  for  general  building  purposes  at  that 
time,  though  no  doubt  the  owner  of  that  farm 
must  always  have  required,  first  of  all,  the  way 
to  the  cottages  in  one  direction,  and  then  a  way 
to  Wimbledon,  which  lies  in  another  direction.  Is 
there  any  such  evidence  ofuser  for  purposes  beyond 
what  was  necessary,  and  beyond  what  was  reason- 
ably required  for  the  occupation  of  the  land  in  its 
existing  state,  as  entitles  us  to  hold  that  the  right 
extends  beyond  that  P  I  agree  that  if  we  found 
that  several  houses  had  been  built,  and  that  the 
ovner  of  Warren  Farm  had  exercised  the  right  of 
building  new  houses,  and  had  a  road  to  those 
new  houses,  we  might  infer  that  it  was  not  to  be 
confined  to  those  particular  houses,  because  that 
was  not  the  original  gnint.  But  for  that  it  must 
be  inferred  that  building  generally  was  contem- 
plated at  the  time  of  the  original  grant,  and  that 
that  was  included  in  it.  I  will  not  say  that  there 
is  no  evidence  of  it,  but  there  is  not  sufficient  evi- 
dence for  us  to  act  upon  and  say  that  there  is  a 
right  of  way  beyond  what  is  necessary  and  reason- 
able for  the  occupation  of  the  premises  as  they 
existed  at  the  time  of  the  supposed  grant.  The 
enlargement  of  Warren  Farm-house  does  not  go 
beyond  the  right  for  farming  purposes.  It  would 
be  a  very  narrow  construction  to  hold  that  because 
a  small  farm-house  with  some  small  buildings  was 
erected  200  or  300  years  ago,  the  farmer  could  not 
enlarge  his  farm  buildings  for  the  pnrpo^^es  now 
required  in  agriculture.  Then  with  regard  to  the 
cottage,  the  changing  of  a  mud  cottage  into  a  brick 
cottage  is  really  the  strongest  piece  of  evidence  in 
the  case.  That  is  very  weak  evidence,  if  it  is  evi- 
dence at  all,  because  if  a  mud  cottage  became  un- 


fit for  human  habitation,  in  the  alteration  of  it, 
although  there  is  the  carrying  of  bricks  for  the 
time,  the  burden  is  not  permanently  increased. 
On  the  assumption  that  the  owner  and  occupiers 
had  a  right  of  way  to  the  mud  cottage,  the  going 
to  the  brick  cottage  after  it  is  once  built,  is  no 
greater  burden  than  the  going  to  the  mud  cottage. 
The  other  acts  of  user  that  occurred  in  taking 
away  gravel,  and  in  going  to  the  farm  for  the 
purposes  of  shooting,  are  acts  of  user  reasonably 
connected  with  the  occupation  of  the  premises  as 
they  have  been  during  the  whole  time  that  the 
right  of  way  has  existed,  as  far  as  we  know.  I  am, 
therefore,  of  opinion  that  it  is  not  made  out  that 
there  is  any  right  to  use  this  road  for  the  purpose 
of  erecting  entirely  new  buildings,  and  then  after 
those  buildings  are  erected,  using  the  road  for  the 
purposes  of  those  buildings.  I  agree,  therefore, 
that  the  appeal  must  be  dismissed. 

Bagoallay,  J.A.—  I  am  of  the  same  opinion. 
It  appears  to  me  that  there  are  two  qnes- 
tions  for  decision  in  this  case.  The  first  is, 
what  is  the  extent  of  the  right  of  way  which  is 
proved  by  the  evidence  in  the  case ;  and  the 
second  is,  if  that  right  of  way  is  established  as 
limited  to  particular  purposes,  can  it  be  extended 
consistently  with  the  rule  of  law  applicable  to 
questions  of  the  like  kind  P  I  think  the  judgment 
of  Parke,  B.,  in  the  case  of  Cowling  v.  Hig- 
ginaon  (4  M.  &  W.  245)  has  been  interpreted  to  an 
extent  beyond  what  the  learned  Baron  intended. 
It  is  true  that  in  one  part  of  his  judgment  he 
uses  this  expression :  "  If  it  is  shown  that  the 
defendant  and  those  under  whom  he  claimed  have 
used  the  way  whenever  they  have  required  it,  it 
is  strong  evidence  to  show  that  they  had  a  general 
right'to  use  it  for  all  purposes,  and  from  which  a  jury 
might  infer  a  general  right."  These  words  taken 
by  themselves  point  in  the  direction  of  Mr. 
Miller's  argument.  But  I  think  those  wide  words 
are  qualified  by  this  statement :  "  If  the  way  is 
confiued  to  a  particular  purpose,  the  jury  ought 
not  to  extend  it ;  but  if  it  is  proved  that  it  has 
been  used  for  a  variety  of  purposes,  then  they 
might  be  warranted  in  finding  a  right  for  all.*' 
Now  let  us  assume  we  have  the  case  of  an  agricul- 
tural district  where  there  has  been  a  right  of  way 
to  a  certain  piece  of  land  exercised  for  agricultural 
purposes  for  a  length  of  time,  and  then  ik  appears 
that  there  is  valuable  gravel  on  the  estate,  and 
it  is  raised  and  sold  from  time  to  time  and  carried 
over  the  way  previously  used  for  agricultural  pur- 
poses alone;  then  assume  that  afterwards  mineral 
produce  was  found  on  the  estate  and  raised,  and 
the  way  was  used  for  carrying  it  away,  and  one 
might  imagine  a  variety  of  acts  of  user  that  would 
from  time  to  time  arise  in  the  course  of  the  occu- 
pation of  the  land — in  such  a  case,  with  all  this 
variety  of  acts  of  user  established,  I  can  under- 
stand that  the  jury  might  be  directed  to  find  from 
that  that  the  original  grant  must  be  treated  as  a 
grant  for  all  purposes.  No  such  case  arises  here. 
If  it  is  not  proved  by  evidence,  as  I  think  it  is,  it 
is  admitted  that  the  right  of  way  was  used  for  agri- 
cultural purposes  from  time  immemorial.  Then  w«i 
find  in  addition  to  that  two  or  three  kinds  of  U8*»r 
suggested  as  going  beyond  agricultural  purposes 
which  do  not  appear  to  do  so,  such  as  building  a  new 
barn,  or  adding  a  wing  to  the  house,  or  even  the 
shooting.  But  we  have  got  two  purposes  for 
which  this  way  has  been  uded,  the  one  for  carry- 
ing materials  for  replacing  a  mud  cottage  upon  a 
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small  portion  of  the  property  by  a  more  substan- 
tial building,  and  the  other  for  taking  gpavel  and 
carting  it  away.  If  it  came  before  me  as  a  jury- 
man to  say,  whether  I  could  infer  a  right  to  use  the 
way  for  all  purposes,  I  should  answer,  "  No."  It 
is  not  like  a  general  user  for  all  purposes,  such  as 
Parke,  B.,  contemplated.  Therefore  to  the 
first  question  it  must  be  answered,  that  the  right 
of  way  has  been  enjoyed  merely  for  the  purposes 
to  which  the  land  was  applied  at  the  date  of  the 
grant  and  no  further.  Then  the  second  question 
is  whether  the  right  to  use  this  way,  being  limited 
to  these  particular  purposes  as  to  which  there  has 
been  actual  proof,  can  it  be  extended  to  the  pur- 

foses  for  which  the  defendant  4®sires  to  use  it  P 
think  it  cannot  be  so  extended  consistenly  with 
the  rnle  of  law  from  time  to  time  enunciated,  and 
particularly  in  the  case  of  Williains  v.  James  (uhi 
sup.)  that  the  burden  of  the  servient  tenement  must 
not  be  increased,  nor  can  the  nature  of  the  user  be 
sabstantially  changed.  Answering  the  qaestions 
that  arise  in  this  case  in  the  way  I  have  sug- 
gested, it  appears  to  me  that  the  judgment  of  the 
Master  of  the  Bolls  is  correct,  and  that,  subject 
to  the  modification  which  has  been  mentioned  by 
Lord  Justice  James,  the  injunction  must  stand. 
BoAM^vELL,  B. — I  agree,  and  have  nothing  to  add. 
Appeal  accordingly  dismissed  with  costs. 

Solicitors  for  the  appellant,  Dixon,  Ward, 
Letchworth,  and  Weld, 

Solicitors  for  the  respondents,  Home  and 
Hunter, 
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Begistration  Case. 
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County  vote — Freeh-old  determinable  at  unll  of 
grantor — Parliamentary  franchise. 
Where  an  equitable  freehold  rent-charge  was  granted 
by  deed  for  voluable  consideration  to  certain  per- 
sons  called  in  the  dted  **  beneficiaries,"  by  cer- 
tain  other  persons  called  therein  "  trustees,"  tlie 
tTiutees  having  by  the  deed  an  absolute  power  of 
sale  of  the  whole  of  the  property  comprised  in 
the  deed,  it  was 
Held  by  the  court  (Lord  Col&i^dge,  G.J.,  Grove  and 
Archibald,  J  J.),  thai  such  power  of  sale  could 
ovly  be   exercised  subject  to  the   proceeds  being 
held  in  trust  for  the  "  beneficiaries,"  and  that  the 
beneficiaries  had  a  sufficient  interest^  until   the 
exercise  of  vuch  power  of  sale,  to  entitle  them  to 
the  fonchisc. 
This  was  an   appeal  from    the    decision    of    the 
revising  barrister  for  the  North-East  Division  of 
the  county  of  Lancaster,  who  struck  off   the  re- 
gister of  voters  for  that  divis<ion  ot  the  county  of 
Lancaster,   the  name   of  the  appellant,    and  the 
names  of  thirty  otlier  pprsons  whose  claim  aro-e 
under    circumstances    similar    to    those    of   the 
appellant. 

The  material  parts  of  the  case  stated  by  the  re- 
vising barrister  for  the  opinion  of  thd  court  were 
as  follows : 

Mag.  Cab.— Vol.  X. 


The  appellant  claimed  to  be  entitled  to  vote  in 
respect  of  l-54th  share  of  a  freehold  rent-charge 
of  120Z.  under  a  deed  of  which  the  following  is  a 
copy  : 

This  indeDtnie,  made  the  28th  day  of  Jao.  1875,  between 
[oertain  persons  therein  called  the  trustees],  of  the  one 
part,  and  the  several  persons  whose  Aames  are  Babsoribed 
and  seals  affixed  to  these  presents,  and  whose  descrip- 
tions are  set  forth  in  the  schedule  hereto  (hereinafter 
called  the  »aid  beneficiaries),  of  the  other  part ;  whereas, 
by  an  indenture  dated  the  5th  day  Jan.  1875,  and  made 
between  Richard  Uiddall,  of  the  one  part,  and  the  said 
imstees  of  the  other  part,  in  consideration  of  the  sum  of 
2820^.  therein  expressed  to  have  been  paid  to  the  said 
Bichard  Siddall  by  the  said  tr  a  steed,  all  those  four  plots 
of  land  situate  at  Waterford,  in  Bossendale  aforet>aid, 
formerly  part  of  an  estate  there,  called  the  Miller  Barn 
Estate,  and  also  all  those  messuages,  &c.,  erected  upon 
the  said  plots  of  land,  and  the  appurtenances  were 
granted  and  conveyed  to  uses  limiting  thereout  unto  the 
•aid  trustees,  their  heirs,  and  assigns,  the  clear  yearly 
rent  of  120^,  payable  bj  equal  half  yearly  payments  on, 
Ac.,  together  with  oertain  powers  and  remedies  for 
secnrinir  and  enforcing  payment  of  the  same  yearly  reot, 
and  subject  to  the  said  rent,  powers,  and  remedies,  to 
the  use  of  the  said  Bichard  Siddall,  his  heirs,  and  assigns 
for  ever;  and  whereas  the  said  trustees  have  agreed 
with  each  of  the  said  beneficiaries  for  the  sale  to  him  of 
the  beneficial  interest  of  and  in  one  undivided  equal  fifty- 
fourth  part  or  share  of  and  in  the  said  yearly  rent,  and 
the  securities  therefore,  at  the  price  of  521.  5s.,  and  upon 
the  terms  hereinafter  appearing.  Now  this  indenture 
witnesseth  that  in  pursuance  of  tJie  said  agreement,  and 
in  consideration  of  the  sum  of  521.  hs.  to  the  said  trusteps, 
paid  by  each  of  the  said  beneficiaries  on  or  before  the 
execution  of  these  presents,  one  such  sum  beiog  so  paid 
by  each  of  them,  the  said  beneficiaries  (the  receipt  whereof 
the  said  trustees  do  hereby  acknowledge),  they  the  said 
trustees  do  hereby  declare  and  agree  to  and  with  the 
sail  beneficiaries  respectively,  that  they  the  said  trustees, 
their  heirs  and  assigns,  do  and  shall  henceforth  stand 
seized  and  possessed  of  one  undivided  fifty-fourth  \*Bxt 
or  share  of  and  in  the  said  yearly  rent  of  1201.,  and  the 
said  powers  and  remedies  for  securing  and  enforcing 
payment  thereof,  and  the  benefit  of  the  covenants  by  the 
said  Bichard  Siddall.  in  the  hereinbefore  recited  inden- 
ture contained  (all  nereinafter  referred  to  as  the  said 
rent  and  premises),  in  trust  for  each  of  the  said  beneficia- 
ries, his  heirs  and  assigns,  absolnte'y.  And  it  is  hereby 
further  agreed  and  declared  by  and  between  the  said 
trustees  that  they,  the  said  ^nstees,  their  heirs  aud 
assigns,  do  and  shall  stand  seised  and  possessed  of  the 
remaining  parts  or  shares  of  and  in  the  said  rent  and 
premises,  in  trust  for  the  said  trustees,  their  heirs  and 
aspigns,  as  tenants  in  common,  in  equal  shares ;  and 
each  of  them,  the  said  bencificiaries,  doth  hereby,  f»r 
himself,  his  heirs,  executors,  administrators,  and  assigns, 
covenant  with  the  said  trustees,  their  heirs  and  assign p, 
that  if  at  any  time  he,  the  said  covenanting  party,  bits 
heirs  or  assigns,  shall  be  desirous  of  selling  his  or  their 
part,  share,  or  interest  of  and  in  the  said  rent  and  pre- 
mises, such  part  or  bhare  shall  be  first  offered  to  the 
said  trustees,  or  the  survivors  or  survivor  of  them,  or 
other  the  trustees  or  trustee  for  the  time  beiog  of  these 
presents,  at  a  price  to  be  ascertained,  in  case  cf  dispute, 
by  two  arbitrators,  or  their  umpire,  to  be  appointed  and 
*t(>  act  in  accordance  with  the  provisions  of  the  Common 
Law  Procedure  Act  18&i,  or  any  then  subsisting  statutory 
modification  thereof.  And  each  ot  them,  the  said  truHteec, 
doth  hereby,  for  himself,  his  heirs,  Ac,  covenant  with 
the  others  of  them,  their  heirs  and  assignn,  that  if  at  any 
time  he,  the  said  covenanting  party,  bin  hwirs  or  aspiirnn, 
shall  be  desirous  of  selling  his  or  their  beneficial  part, 
share,  or  interest  of  and  in  the  said  rent  and  pri'mifCb 
(including  the  benefit  of  the  covenant  hereinbefore  lactly 
contained),  suoh  part,  snare,  or  interest  shall  be  firtst 
offered  to  the  others  ot  the  said  trustees,  or  the  survivor 
of  them,  or  other  the  trustees  or  trustee  for  the  time 
beintr  of  these  presputs  (other  than  the  trustee  so  desiring 
to  sell),  at  a  price  to  be  ascertained  in  case  of  dispute  iu 
manntrr  aforesaid.  And  it  is  hereby  expressly  sgrecd 
and  r.eclared  that  the  said  trustees,  or  that  the 
purvivora  or  survivor  of  ihem,  or  that  the  heirs 
of  such  survivor,  or  that  other  the  trustees  or 
trustee  for  the  time  being  of  these  presents  shall  le- 
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speotively  have  an  absolute  power  of  sale  over  the  said 
reot  and  premieea  exercisable  at  their  or  his  discretion, 
without  any  farther  consent  on  the  part  of  any  person. 
And  that  the  power  of  appointing  a  new  trustee  or  new 
trustees  of  these  presents  shall  be  exercisable  by  the 
suryiving  or  continuing  trustees  or  trustee  for  the  time 
being,  or  the  acting  executors  or  executor,  administrators 
or  administrator  of  the  last  suryiving  and  continuing 
trast«e,  or  by  the  last  retiring  tmstees  or  trustee,  and 
cm  every  or  any  such  appointment  the  nDmber  of  trustees 
may  be  either  augmented  or  reduced.  And  each  of  them 
the  said  trustees,  so  far  as  relates  to  the  acts  of  himself 
anil  his  own  heirs,  executors  and  administrators,  alone, 
and  BO  far  as  to  bind  himself,  his  heirs,  executors,  and 
administrators  respectively  only  while  in  the  actual 
custody  of  the  deeds  and  writings  hereby  covenanted  to 
be  produced,  and  so  far  as  practicable  to  bind  such  deeds 
and  writiDgs,  into  whosesoever  hands  the  same  may 
come,  and  not  so  as  to  bind  himself,  his  heirs,  execu- 
tors or  administrators,  or  to  incur  any  liability  in  relation 
thereto,  farther  or  otherwise,  doth  hereby,  for  himself, 
his  heirs,  executors  and  administrators,  oovenant  with 
«-ach  of  the  said  beneficiaries,  his  heirs,  and  assigns,  that 
they,  the  said  covenanting  parties  respectively,  and  their 
respective  heirs  and  assij^ns,  will  at  all  times,  unless 
prevented  by  fire  or  other  inevitable  accident,  upon  the 
request,  in  writing,  of  the  covenantee,  hts  heirs  or 
assigns,  or  any  person  lawfully  or  equitably  claiming 
through  him  or  them,  any  estate  or  interest  in  the  said 
rent  and  premises,  at  the  expense  of  the  person  or  per- 
bons,  &c.,  the  hereinbefore  recited  indenture  of  the  5th 
day  of  Jan.  1875,  and  this  present  indenture,  or  either 
cif  them,  for  the  support  or  manifestation  of  the  estate 
or  title  of  the  said  covenantee,  his  heirs  and  assigns,  and 
every  or  any  other  person  claiming  as  aforesaid,  and 
upon  such  request,  and  at  such  expense  as  aforesaid, 
make  and  deliver  to  the  person  or  persons  requiring  the 
name,  or  to  such  person  or  persons  as  he  or  they  shall 
appoint  such  true  copies,  attested  or  unattested,  of  the 
piime  deeds  and  writings  as  he  or  they  may  require,  and 
in  the  meantime  keep  the  said  deeds  and  writings  safe, 
un<'ancelled  and  undefaced. 

The  deed  was  duly  execnted  and  signed  by  the 
parties  thereto,  and  proof  of  such  execution  given, 
and  also  of  the  facb  that  previous  to  the  Slst.  Jan. 
1875,  the  claimant  had  received  payment  of 
1^.  2s,  2d.,  being  the  first  half  yearly  instalment  of 
the  One  fifty-fourth  share  of  the  rent-charge.  The 
claimant*s  full  share  of  the  said  rent-charge  being 
21.  48,  4d,  per  annum. 

It  was  contended  on  behalf  of  the  objector  that 
the  covenant  by  the  parties  in  the  said  deed,  who 
are  therein  called  the  **  beneficiaries,"  that  if  at 
any  time  they  should  be  desirous  of  selling  their 
respective  shares,  such  shares  should  first  be 
offered  to  the  persons  in  the  said  deed  styled  the 
trustees  at  a  price  to  be  ascertained  in  case  of  dis- 
pute by  arbitration,  and  the  absolute  power  of 
Hale  vested  in  the  trustees  by  the  said  deed  exer- 
ciueable  at  their  or  his  discretion,  without  any 
further  consent  on  the  part  of  any  person,  were  in- 
ronsistent  with  the  claimant  having  such  freehold 
interest  in  the  said  l-54th  share  of  the  said  rent- 
cbarge  as  would  entitle  him  to  have  bis  name  in- 
serted on  the  said  list  of  voters.  I  was  of  opinion 
that  inasmuch  as  the  estate  of  the  beneficiaries 
mi^ht  be  determined  at  the  will  of  the  trustees, 
the  former  had  not  such  an  interest  in  the  rent- 
charge  as  entitled  them  to  vote.  I  therefore  ex- 
})unged  the  name  from  the  list.  The  question 
fur  the  court  was  whether  this  decision  of  the 
i-e vising  barrister  was  correct  or  not. 

Gorst,  Q.C.,  for  the  appellant. — The  estate 
granted  to  the  beneficiaries  wues  an  equitable  free- 
liuid  which  would,  indeed  there  is  no  question 
raised  as  to  that,  give  a  right  to  vote  if  there  were 
no  conditions  or  covenants  in  the  deed  relating  to 
the  determination  of  the  estate  conveyed.  The 
eifect  of  the  conditions  for  determining  the  estate 


is  not  to  alter  the  nature  of  the  estate  during  its 
actual  ccatinnance.    It  remains  an  equitable  free* 
hold  until  it  is  put  an  end  to  by  the  exercise  by 
the  trustees  of  their  absolute  power  of  sale,  or  by 
a  sale  by  the  beneficiaries  themselves.     [Lord 
CoLERiDGfi,  C.J. — There  is  nothing  against  you  in 
the  right  of   pre-emption  that  is  given  to  the 
trustees,  but  assuming  that  the  absolute  power 
of  sale  that  is  given  to  them  can  be  exercised  by 
them,  without  any  regard  to  the  interest  of  the 
beneficiaries,  and  the  money  resulting  from  the 
sale  appropriated  by  them,  would  the  estate  still 
be  an  equitable  freehold  P]    The  trustees  cannot 
appropriate  the  money  resulting  from  a  salo  under 
this  power.     Equity  would  impose  a  trust  upon 
them,  they  would   be  trustees  of  the  money  re- 
sulting from  the  sale,  just  as  before  the  sale  they 
were  trustees  of  the  estate.    That  a  trust  is  to  be 
implied  is  evident  from  the  whole  frame  of  the 
deed.     In  the  witnessing  clause  the  trustees  agree 
with  the  beneficiaries  to  stand  seised  in  trust  for 
the  beneficiaries  absolutely.    The  deed,  too,  shows 
that  the  agreement  was  for  a  sale  to  the  benefi- 
ciaries, and  shows  that  the  beneficiaries  paid  for 
«n  interest  and  not  for  a  mere  tenancy  or  holding 
at  the  absolute  will  of    the   trustees.    The  4tn 
section  of  the  Act  23  &  24  Vice.  c.  145,  enacts 
that  the  money  received  upon  sales  by  trustees 
having  a  power  to  sell,  shall  be  laid  out  in  the 
manner  indicated  in  the  instrument  creating  the 
trust,  but  if  no  indicaCion  is  therein  contained,  then 
in  the  purchase  of  other  hereditaments  ;  and  it 
may  well  be  that  this  section  being  in  the  mind  of 
the  draftsman,  he  avoided  the  unnecessary  labour 
of  inaicating  what  should,  in  case  of  a  sale  by  the 
trustees,  be  done  with  the  resulting  funds.     But 
even  if  th^  trustees  could  determine  the  estate  at 
their  absolute  will,  and  appropriate  the  proceeds 
of  the  sale  of  it,  it  would  Btill,  until  they  did  so, 
be  an  equitable  freehold  and  confer  the  right  to 
vote.    Davis  v.  Waddington  (7  M.  &  G.  37,  note 
(a),  p.  45)  shows  what  interests  the  court  have 
held  not  to  be  freehold  interests,  but  mere  hold- 
ings at  the  will  of  the  grantors,  and  it  is  evident 
that  the  case  itself  of  Davis  v.  Waddington  is  re- 
garded by  the  learned  reporters  as  an 'extreme 
case,  or  indeed  as  being  actually  wrongly  decided 
by  the  court.    In  2  Coke's  Instit.  201a,  the  nature 
of  freehold  estates  on  condition  is  explained.    The 
authorities  are  to  be  found  collected  in  Wynne  v. 
Wynne  (2  M.  &  G.  19),  a  case  mentioned  in  the 
note  to  Davis  v.  Waddington,    The  statute  gives 
to  the  persons  in  possession  of  equitable  freehold 
rent-charges   of  certain  value  the  right  to  vote, 
and  does  not,  either  expressly  or  by  implication, 
deprive  them  of  it  because,  under  certain  circum- 
stances, the  estate   may  be   divested.     He  also 
cited  Sugden  on  Powers,  8th  edit.  p.  452. 

/.  Edwards,  Q.C.,  for  the  respondent. — ^The  in- 
tention of  this  deed  is  obviously  to  manufacture  a 
number  of  votes,  and  to  keep  the  voters  in  a  state 
of  perpetual  dependence  on  the  trustees,  as  they 
are  oalled.  It  is  true  that  it  is  not  found  by  the 
case  that  this  deed  is  a  fraud,  or  within  the 
statute  10  Anne  c.  23,  but  it  is  submitted  that  the 
interest  which  the  beneficiaries  have  is  dependent 
upon  the  absolute  will  of  the  trustees,  who  are  the 
grantors.  A  person  may,  when  there  is  no  im- 
pending contest,  desire  to  withdraw,  and  the  trus- 
tees will  then  allow  him  to  do  so,  and  pay  him  an 
arbitration  price;  but  when  an  election  is  impend- 
ing, and  he  is  not  to  be  depended  upon  as  a  sure 
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voter  for  the  party  espoused  by  the  trustees,  they 
-will  sell  over  his  head,  unless  indeed  seeing  his 
dans2^er  he  reconciles  himself  to  the  trustees  and 
their  party.  The  Act  (23  &  24  Vict.  c.  145)  only 
deals  with  cases  where  there  is  a  trust ;  it  does 
not  impose  a  trust  where  none  has  been  created 
by  the  instrument.  [Archibald,  J.— You  mu8t 
not  overlook  the  fact  that  the  beneficiaries  have 
paid  a  valuable  consideration.]  It  is  a  matter  to 
oe  decided  upon  the  construction  of  the  whole 
instrument,  whether  there  is,  in  truth,  any  trust. 
But,  even  assuming  that  when  the  question  arises 
between  the  parties  to  the  instrument,  the  bene- 
ficiaries will  be  held  to  have  equitable  freeholds,  it 
may  well  be  that  for  election  purposen  public 
policy  requires  a  different'  construction  to  be  put 
upon  the  matter.  It  has  never  been  decided  that 
a  fi-eehold  determinable  at  the  will  of  the  grantor 
gives  a  vote ;  and  here,  as  I  have  submitted,  the 
trustees  are  the  grantors.  Cases  bearing  on  this 
point  are  to  be  found  collected  in  Rogers  on  Elec- 
tions, 10th  edit.,  p.  12,  and  in  a  judgment  of  Mr. 
Manning's,  sitting  as  revising  barrister  for  South 
Hants,  reported  in  2  Jur.  459.  In  Beeson  v. 
Burton  (12  C.  B.  647 ;  20  L.  T.  Rep.  3  0.  S. ;  2 
Lut.  225,  232),  Maule,  J.,  says :  "  It  is  the  arbitrary 
power  of  removal  which  prevents  the  estate  being 
a  freehold."  Here  there  is  an  arbitrary  power  of 
removal,  and. there  is  not  any  resulting  trust  of 
the  purchase  money  in  favour  of  the  grantees. 
The  estate,  therefore,  at  any  rate  for  election  pur- 
poses, is  not  a  freehold.  He  also  referred  to  Lewin 
on  Trusts,  p.  176;  Burgess  v.  WhecUe  (1  Eden. 
177);  Steele  v.  Bosworth  (11  L.  T.  Rep.  N.  S.  507  ; 
34  L.  J.  57,  0.  P. ;  10  Jur.  N.  S.  1239). 

Oorst,  Q.O.,  replied. 

Lord  Coleridge,  C.J. — This  case  comes  to  us  on 
appeal  from  the  decision  of  the  revising  barrister, 
who  struck  the  name  of  the  appellant  off  the  list 
of  voters,  under  these  circumstances :  There  was  a 
deed  which,  according  to  one  construction,  gave  to 
the  appellant,  and  the  other  persons  styled  in  the 
deed  "  beneficiaries,"  an  estate  of  freehold,  but 
which  according  to  another  construction,  gave 
them  nothing,  or  nothing  except  what  the  so-called 
trustees  chose  to  allow  them  to  have.  The  ques* 
tion  is,  which  of  these  is  the  true  construction  P 
This  deed  between  "trustees  "  and  "  beneficiaries  " 
recites  an  earlier  indenture  whereby  in  considera^ 
lion  of  a  considerable  sum  of  money  certain  lands 
were  conveyed  to  uses  limiting  thereout  unto  the 
"  trustees,*'  their  heirs  and  assigns,  the  yearly 
rent  of  120Z.  to  the  use  of  the  grantor,  his  heirs 
and  assigns.  We  must  take  it,  as  the  case  stiinds, 
that  this  deed  did  give  to  the  "  trustees  "  the  rent. 
Then  the  "trustees"  sell  in  small  shares  the 
greater  part,  but  not  the  whole  of  this  rent  to  the 
"  beneficiaries."  The  portion  unsold  still  remained 
in  the  '*  trustees."  The  deed  which  we  have  to 
construe  suitej  that  there  was  an  agreement  for  a 
sale  between  the  "  trustees "  and  the  "  bene- 
ficiaries," and  in  the  operative  part  of  the 
deed  it  is  "  declared  and  agreed  that  the 
trustees  shall  stand  seised  of  the  remaining 
parts  or  shares  of  and  in  the  said  rent  and  pre- 
mises in  tni.st  for  the  trustees,  their  heirs  and 
assigns."  The  trustees  are,  therefore,  beneficial 
owners  of  the  remaining  parts  or  shares.  Then 
each  beneficial  owner  covenants  to  give  an  offer 
to  the  trustees  first,  of  his  part  or  share,  when  he 
may  wish  to  sell.  This  is  followed  by  a  provision 
for  determining  the  price  to  be  paid  iu  such  pase, 


if  the  Irnstees  wish  to  buy.  So  far  there  is  a 
freehold  interest.  Then  comes  this  important 
clause.  "  It  is  hereby  expressly  agreed  and  de- 
clared that  the  said  trustees,  or  that  the  survivors 
or  survivor  of  them,  or  that  other  the  trustees  or 
trustee  for  the  time  being  of  these  presents  shall 
respectively  have  an  absolute  power  of  sale  over 
the  said  reut  and  premises,  exercisable  at  their 
or  his  discretion  without  any  further  consent  on 
the  part  of  any  person."  I  think  myself,  though 
I  know  not  whether  as  to  this  I  shall  have  the 
assent  of  my  brothers,  that  it  is  a  power  ex- 
tending as  well  to  each  separate  and  individual 
share  or  part  as  to  the  whole  corpus  ;  but  at  any 
rate,  even  if  they  cannot  sell  each  part  or  share 
separately,  they  can  sell  the  whole  corpus  without 
any  consent  on  the  part  of  the  beneficiaries  to  the 
sale.  Now,  if  that  were  a  power  which  the 
trustees  might  exercise  for  their  own  benefit, 
pocketing  the  proceeds,  as  at  present  advised  I 
should  say  that  Davis  v.  Waddington  (7  M.  So  G. 
37)  and  Beeson  v.  Burton  (20  L.  T.  Rep.  0.  S.  Ill ; 
12  C.  B.  647 ;  2  Lut.  225,  232)  applied,  and  that 
the  deed  would  not  operate  to  give  an  equitable 
freehold  interest.  I  think,  however,  that  this  is 
not  the  true  construction  of  this  deed.  A  con- 
sideration was  paid  for  the  interest  conveyed,  as 
appears  by  the  deed,  in  the  latter  portion  of  which 
is  found  this  power  of  sale,  so  that  the  law  would, 
in  my  opinion,  imply  that  the  proceeds  were  not 
to  go  into  the  pockets  of  the  trustees.  Although 
the  power  of  sale  ib  absolute,  and  no  trust  is  ex- 
pressed, yet  a  trust  can  bo  collected  from  the 
deed.  Even  if  the  Act  of  Parliament  cited  (23  & 
24  Yict.  c.  145)  does  not  apply,  the  trustees  can- 
not in  defiance  of  the  interests  of  the  cestui  qu^ 
trusts  forfeit  the  fifty  guineas  consideration 
money,  so  that  until  the  arising  of  the  event 
defeating  the  estate,  until  the  exercise  of  tbe 
absolute  power  of  sale,  there  is  a  freehold  interest. 
It  may  be  that  a  fraud  upon  the  election  law  was 
intended,  but  the  revising  barrister,  has  not  so 
found.  To  create  votes  is  not  unlawful,  but  to 
create  them  so  as  to  be  in  the  absolute  power  of 
the  creator  is  an  object  which,  if  unlawful,  is  nob 
attained  by  this  deed,  for  these  trustees,  whother 
they  wish  it  or  not,  have  created  a  franchise  which 
they  cannot  extinguish  without  accounting  to  the 
voters  created  for  the  proceeds  of  the  property, 
and  so  repaying  them  the  amount  invested.  The 
decision  of  the  revising  barrister,  therefore,  is  in- 
correct. 

Grove,  J. — I  am  of  the  same  opinion.  Whether, 
if  the  interest  were  subject  to  revocation  at  the 
mere  will  of  the  trustees,  it  would  be  a  freehold  or 
not,  we  need  not  decide.  I  am  far  from  saying 
that  it  would  not  be  a  freehold.  Still,  so  long  as 
it  existed  Co.  Lit.,  42,  and  the  cases  cited  in 
Comyn's  Digest,  Tit.  Estate  (A  6),  and  the  notes  to 
Davis  V.  Waddiiigton  (7  M.  &  G.,  note  a),  make  it 
arguable  that  it  would  be  a  freehold,  though  defea- 
sible at  will ;  but  that,  as  I  say,  is  a  question  which 
it  is  unnecessary  to  decide.  So,  also,  is  it  unne- 
cessary to  decide  whether  the  power  of  sale  is  as 
to  the  whole  property  or  as  to  each  separate  share. 
We  can  only  look  to  the  deed,  not  to  any  extra- 
neous facts.  Can  we  derive  it  therefrom  as  the  in- 
tention of  the  parties  that  the  money  was  given 
to  persons  who  may  at  once  forfeit  the  interests 
for  which  the  money  was  paid  and  pocket  the 
money  P  To  construe  the  deed  so  would  be  con- 
trary to  the  use  and  plain  meaning  of  the  word 
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"trustees."  Tbe  trastees  are  so  named  in  the 
deed,  and  tbe  other  contracting  parties  are  called 
'*  beneficiaries,*'  and  give  a  consideration.  A  court 
of  eqaity  would  impose  a  trust,  and  say  they  sold 
for  the  benefit  of  the  beneficiaries.  I  think  the 
Htatntes  would  supply  this  if  it  were  needed, 
though,  in  my  opinion,  it  is  not  necessary  to  rely 
npon  the  statute.  As  I  read  the  Act  (23  &  24 
Vict.  c.  145)  it  saves  the  insertion  of  certain  pro- 
visions, and  where  they  are  not  inserted  adds  to 
the  deed  what  a  court  of  equity  would  say  was 
required  for  the  just  construction,  and  refers  to 
the  case  of  deeds  in  which  persons  called  trustees 
have  a  power  of  sale.  I  think,  therefore,  that 
these  persons  did  take  an  equitable  freehold  in- 
terest, and  that  as  the  sale  was  not  to  be  for  the 
trustees'  own  benefit  it  is  clear  that  the  appel- 
lant has  such  an  interest  as,  the  value  being 
admittedly  sufficient,  will  entitle  him  to  the 
franchise. 

AacaiBALDf  J. — 1  am  of  the  same  opinion.  The 
question  is,  whether  the  appellant  has  a  freehold 
interest.  I  think  we  must  look  at  the  deed  and 
construe  it  without  reference  to  the  motives  of  the 
grantor,  and  when  so  looked  at,  the  deed  in  its 
earlier  part  amply  conveys  a  freehold  interest. 
We  need  not  decide  whether  the  case  of  Davis  v. 
Waddington  (supra)  governs  the  present  case  or  not. 
I  refrain  from  saying  whether  this  case  is  similar 
to  that  case  or  to  the  case  of  Beeson  v.  Burton 
(sup.),  but  from  the  whole  contents  of  the  deed  I 
am  clear  that  the  power  of  salecannob  be  construed 
as  Mr.  Edwards  has  suggested.  The  first  part  of 
the  deed  gives,  an  interest  to  the  cestuis  que  trust, 
and  then  it  provides  that  they  may  sell  that  in- 
terest. The  trustees  are  to  hold  for  the  cestuis 
qua  trust  their  heirs  and  assigns. 

Solicitors  for  the  appellant,  Bidsdale,  Oraddoch, 
and  Bidsdale. 

Solicitors  for  the  respondent,  Bohinson  and 
Preston. 
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Reported  hj  H.  Lsz«h  and  Pawsov,  Eeqra.,  BAiristezs- 
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Nov.  13  and  16,  1875. 
Hall  v.  Nottinohan  and  others. 

Custom — Becreation  in  alieno  solo — Bight  of  parish' 
i oners  to  at  any  time  in  the  year — Beasonableness 
and  certainty  of  custom — **  Any  lawful  and 
innocent  recreation  " — "  Any  time  in  the  year  " — 
Meaning  of  word  "  custom.** 

A  custom  was  claimed  for  the  inhabitants  of  a  parish 
to  erect  a  Maypole  in  a  certain  piece  of  inclosed 
ground  of  a  private  owner  in  the  parish,  and  to 
dance  round  and  about  the  sayne,  and  otherwise 
enjoy  any  lawful  and  innocent  recreation  ai  any 
time  in  the  year  on  the  said  ground : 

Held  by  the  court  (Kelly,  O.B.,  and  Cleasby  and 
Amphlett,  BB.)  to  be  a  good  valid  and  reason^ 
abU  custom,,  and  sufficiently  certain,  on  the 
authority  o/ Abbott  v.  Weekly  (1  Ltv.  176)  and 
Fitch  V.  Bawling  and  another  (2  H.  Black.  393) 
which  were  approved  and  followed  in  preference 
to  Millechamp  v.  Johnson  and  others  (WilUs 
205  (note  6),  which  was  also  distinguished. 

Btft  Cleasby,  B.  tlie  mecming  of  the  word  "  custom  " 
in  a  case  like  this,  is  something  having  ike  effect 
of  a  local  law,  a/rising  from  tfie  consent  of  all  the 
inhabitants  of  a  district  from  before  the  time  of 


legal  memory.    But  the  general  law  of  the  land 

requires  that  this  kind  of  local  law  shM  be  both 

reas'ynable  and  certain. 
This  was  an  appeal  from  the  decision  of  the  Judge 
of  the  County  Court  of  Shropshire,  holden  at 
Ludlow,  in  an  action  of  trespass  which  was  brought 
by  the  plaintiff  against  the  defendants,  parish- 
ioners of  the  parish  of  Ashford  Carbonell  in  the 
county  of  Salop,  for  trespass  on  a  field  or  piece  of 
pasture  land  called  *'  The  Maypole  Piece  situate 
in  the  said  parish.  The  delendants  pleaded  a  right 
under  a  custom  which  they  claimed  for  the  parish- 
ioners of  Ashford  Carbonell  to  go  upon  the  said 
piece  of  land  at  all  times,  for  the  purpose  of  usin^; 
the  same  as  a  recreation  ground,  and  they  disputed 
the  plaintiff's  right  to  the  freehold  of  the  land. 

The  learned  judge,  after  hearing  the  evidence 
and  arguments  on  both  sides,  found  that  the  free- 
hold was  in  the  plaintiff  and  that  the  land  ia 
respect  of  which  the  rights  were  claimed,  was  a  piece 
of  glebe  land  situate  in  an  enclosed  field  of  the 
plaintiff,  and  which  glebe  was  ezohanged  in  the  year 
1780  by  the  iucumTOUt  of  Ashford  Carbonell  (with 
the  consent  of  the  bishop)  with  a  predecessor  of 
the  plaintifi  for  an  equal  portion  of  another  field 
in  the  said  parish,  of  equal  value;  that  the  said  land 
over  which  the  said  rights  were  claimed  had  been 
regularly  rated  to  the  poor,  and  tithe  had  been  paid 
and  commuted  for  the  same ;  and  that  the  custom 
had  been  claimed  for  a  number  of  years  by  the 

Carish  and  also  disputed  by  the  owner  for  the  time 
eing  for  the  same  period.  He  found  also  that  the 
said  piece  of  land  was  subject  to  a  lawful  custom 
for  the  inhabitants  of  the  said  parish  to  erect  a 
Maypole  on  the  said  ground,  and  dance  round  and 
about  the  same,  and  otherwise  enjoy  any  lawful  and 
innocent  recreation  at  any  time  in  the  year  on  the 
said  ground.  Judgment  having  accordingly  been 
given  in  favour  of  the  defendants,  the  plaintiff 
brought  the  present  appeal.  The  question  for  the 
opinion  of  the  Court  of  Exchequer  was  whether  the 
custom  alleged  was  good  in  law. 

Masterman,  for  the  plaintiff  (appellant),  sub- 
mitted that  the  custom  was  bad,  inasmuch  as  it 
was  too  wide,  general  and  uncertain.  The  parti- 
cular games  or  sports  were  not  specified,  nor  were 
the  times  at  or  during  which  they  were  to  be 
indulged  in  limited:  The  defendants  claimed  a  right 
by  custom  to  dance  and  enjoy  other  recreations  at 
any  and  all  times  of  the  year  on  the  plaintiff's  land, 
and  that  such  a  custom  could  not  be  upheld 
was  clear  from  the  case  of  Millechamp  v. 
Johnson  and  others  (Willes  205,  note  b)  in  which 
the  custom  claimed  was  for  all  the  inhabitants 
of  the  Town  of  C.  for  the  time  being  to  have  and 
enjoy  the  liberty  and  privilege  of  playing  at  all 
rural  sports  or  games  in  the  said  close  every  year 
at  all  times  of  the  year  at  their  will  and  pleasure, 
and  the  court  held  that  the  custom  as  laid,  extend- 
ing to  **  any  rural  sports,"  was  too  general  and 
uncertain.  No  doubt  a  somewhat  similar  custom 
was  upheld  in  Abbott  v.  Weekly  (1  Lev.  176)  where 
a  prescription  for  all  the  inhabitants  of  the  vill,  to 
dance  at  all  times  of  the  year  at  their  free  will  for 
their  recreation  on  the  plaintiff's  close  was  held  a 
good  custom.  So  also  in  Fitch  v.  Bawling  and 
others  (  2  H.  Blacks,  p.  393)  a  custom  for  ail  the 
inhabitants  of  a  parish  to  play  at  all  kinds  of  law- 
ful games  and  sports  and  pastimes  in  the  dose  of 
A.,  at  all  seasonable  times  of  the  year,  at  their  free 
will  and  pleasure,  was  held  to  be  reasonable  and 
1  good.    But  these  cases  are  clearly  distinguishable. 
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In  Abbott  V.  WeeMy  the  recreation  was  specified 
and  limited  to  dancing ;  whereas  here  it  extended 
not  onlj  to  dancing  on  May  Day,  bat  to  all  and 
any  other  times  and  to  any  other  games  and  re- 
creations, so  that  it  might  deprive  the  plaintiff  of 
the  entire  nse  of  his  land  for  any  agricultural  or 
profitable  parpose ;  and  in  Fitch  v.  Bawling  the 
claim  was  limited  to  all  seasonable  times  of  the 
year,  whereas  in  the  present  case  there  was  no  such 
limitation.  [Ahphlett,  B.  referred  to  Bctce  y. 
Ward  and  others  (4  E.«fcB.  702 ;  24  L.  J.  153,  Q.  B.)] 
The  conrt  will  be  slow  to  hold  the  custom  good  as 
it  is  one  "  beyond  reasonable  control,"  and  falls 
within  the  judgment  of  Lord  St.  Leonards,,  L  G.  in 
the  Scotch  appeal  case  of  Dyce  v.  Hay,  in  the 
House  of  Lords  (1  Macq.  H.  L.  Gases)  where  the 
right  was  claimed  for  the  pnrsner,  as  an  inhabi- 
tant of  Aberdeen,  to  go  at  all  times  for  purposes 
of  recreation  npon  the  enclosed  land  of  the  appel- 
lant, and  in  nis  judgment  there  at  p.  309  his 
Lordship  said,  '*  Now  that  I  conceive  is  a  claim  so 
large  as  to  be  entirely  inconsistent  with  the  rights 
of  property,  for  no  man  can  be  considered  to  have  a 
right  of  property  worth  holding  in  a  soil  over 
which  the  whole  world  has  the  privilege  to  walk 
and  disport  themselves  at  pleasure.  [Kelly 
G.B. — That  case  was  a  case  of  prescription.] 

Nov,  15. — Bosanquet,  for  the  defendants  (respon- 
dents), contra,  contended  that  the  custom  claimed 
was  a  perfectly  good  and  valid  one.    The  proposi- 
tion contended  for  by  the  plaintiff  is  that  there 
cannot  be  so  wide  a  custom  in  alieno  solo,  and, 
inasmuch  as  a  parish  cannot  as    an  individual 
person  have  a  freehold, it  amounts  to  saying  that  a 
piece  of  gronnd  cannot  be  dedicated  to  the  use  of 
a  parish  so  that  the  parishioners  may  have  a  right 
to  play  games  therein,  which  would  be  a  practical 
denial  of  the  right  to  a  village  green.    Abbott  v. 
Weekly  (ubi  svv,)  is  it  is  submitted  a  conclusive 
authority  for  the  defendants.    The  custom  under 
which  the  trespass  in  that  case  was  justified  was 
alleged  to  be  for  all  the  inhabitants   of  the  vill 
to  dance  on  the  locus  in  qtLO  at  all  times  of  the 
year.    The  objection  was  taken  after  verdict  that 
a  prescription  to  dance  in  the  freehold  of  another 
and  spoil  his  grass  was  void,  especially  as  it  was 
said,  '*  at  all  times  of  the  year      and   not  at  all 
seasonable  times.    But  the  court  said,  '*  This  is  a 
good  custom  and  it  is  necessary  for  the  inhabi- 
tants to  have  their  recreation.       So  in  Fitch  v. 
Bawling  (ubi  STip,)  a  custom,  for  "  all  the  inhabi- 
tants of  a  parish  to  play  at  all  kinds  of  lawful 
games,  sports,  and  pastimes,  in  the  close  of  A.  at 
all  seasonable  times  of  the  year  at  their  free  will 
and  pleasure "  was  held  to  be  good ;  the  court 
there  resting  their  judgment  on  Weekly  v.  Abbott 
(ubi  swp.)  and  Buller,  J.  in  his  judgment  there 
says,  "  in  the  case  in  Levinz  (Abbott  v.  Weekly) 
the  court  say  that  it  is  necessary  for  the  inhabi- 
tants to  have  their  recreation.    If  so,  it  is  a  matter 
of  law,  and  though  there  may    be    precedents 
which  state  such  custom  to  be  for  either  the  health 
or  recreation  of   the  inhabitants,  yet  where  the 
court  lay  it  down  that  recreation  is  necessary,  it 
is   not   necessary    to    be    averred  in    pleading." 
[Kellt,  G.B. — The  right  claimed  in  the  present 
case  is  the  use  of  the  whole  surface  of  the  soil  of 
the  plaintifiTs  land  at  all  times.]    That  is  so,  but, 
though  no  doubt  such  a  custom  might  and  pro  - 
bably  would  practically  deprive  the  owner  of  the 
nse  and  profit  of  the  surface,  the  current  of  authority 
is  in  its  favour.    And  as  to  Millediamp  v.  Johnson 


(ubi  svp.)   relied  on  by  the   plaintiff,    the   only 
case  that  is  at  all  opposed  to  the  contention  of  the 
defendants,  the  decision  there  that  the  custom  as 
laid,  extending   to  "any  rural  sports,"  was  too 
general  and  uncertain,  is  not  good  law ;  whilst  as 
lo  "  all  times  of  the  year,"  the  court  there  expressly 
held  that  these  "  must  be  taken  to  mean  all  legal 
and  seasonable  times  of  the  year,"  and  that  this 
did  not  take  away  the  profits  of  the  land.     Sir 
W.  Blackstone  (2  Black.  Comm.  p.  263  of  the  16th 
edition  by  Goleridge  and  p.  293  of  the  20th  edition 
by   Stewart)    in    pointing    out     the     distinction 
between    custom    and    prescriptioh,    the   former 
being  "  properly  a  local  usage  and  not  annexed  to 
any  person,    says,  *'  If  there  be  a  usage  in  the 
parish  of  Dale  that  all  the  inhabitants  of  that 
parish  may  dance  on  a  certain  close  at  all  times  for 
their  recreation  (which   is  held  to  be  a  lawful 
usage)  this  is  strictly  a  custom,  for  it  is  applied  to 
the  place  in  general  and  not  to  any  particular  per- 
son, '  and  he  cites  Abbott  v.  Weekly  sua  upho\ding  such 
a  custom.  The  question  arose  again  in  this  court  in 
Mounsey  v.  Ismay  (7  L.  T.  Rep.  N.  S.  767 ;  1  H.  & 
G.  729 ;  12  L.  J.,"N.  S.,  94,  Ex.)  and  both  Pollpck, 
G.B.    and  Martin,  B.  in    their  judgments  refer 
to  Abbott  V.  Weekly  as  distinctly  holding  such  a  cus- 
tom as  the  present  though  not  limited  to  **  season- 
able times     to  be  good.    The  case  of  Dyce  v.  Hay 
(ubi  sup.)  though  cited  by  my  friend  in  support  of 
theplaintifi*'s  case,  in  truth  is  an  authority  in  favour 
of  the  plaintiff,  for  the  Lord  Ghancellor  (Lord  St. 
Leonards,  in  his  judgment  says  "  There  is  one 
thing  as  to  which  I  must    particularly    guard 
myself,  and  I  must  anxiously  beg  that  the  Houbc 
may  not  be  taken    as   expressing   any    adverse 
opinion ;  I  mean  that  right  to  which  the  right  in 
question    in    this    case    has     been    improperly 
assimilated ;  the  right  of  village  greens  and  play- 
grounds the  enjoyment  of  which  has  been  dedicated 
to    the    public  ...  It  is  now    admitted   to    be 
clear  that  the   law  of   Scotland  in  that  respect 
agrees  with  the  law  of  England.     If  there  be  a 
piece  of  ground  uninclosed  (not  that  I  mean  to  say 
inclosure  would  make  any  difference,  unless  there 
was  an  exercise  of  an  adverse  right),  but  I  say,  if 
there  be  a  piece  of  ground  uninclosed,  afad  dedi- 
cated from  time  immemorial  to  the  public  from 
which  a  custom  may  be  laid  for  sports  generally 
or  for  village  recreation,  nobody  I  trust  will  sup* 
pose  that  such  rights  can  at  all  be  afiected  or  dis- 
turbed by  any  decision  at  which  your  Lordt^hips  may 
arrive  upon  the  present  appeal.    Those  rights  will 
remain  untouched,  and  are  unassailable, be  the  fate 
of  this  case  what  it  may."    [Kjsllt,  G.B. — As  far 
as  it  may  operate,  that  opinion  of  Lord  St.  Leon- 
ards, although  the  decision  in  the  particular  case  is 
the  other  way,  is  no  doubt  in  your  favour.]  There  is 
nothing  unreasonable  in  one  piece  of  ground  in  a 
parish  being  dedicated  to  the  recreative  use  of  the 
inhabitants  of  the  parish,  and  all  the  cases  recogniHO 
the  validity  of  such  a  custom.    [Amphlett,  B. — 
In  his  judgment  in  Bace  v.  Ward  (4  E.  &  B.  at  p. 
713)  Lord   Gampbell,  G.J.   refers  to  the  case  of 
Abbott  V.  Weekly  in  Levinz  (ubi  svp.)  and  says  "  It 
is  a  good  custom  for  all  the  inhabitants  of  a  parish 
to  dance  in  a  particular  spot  or  the  like."] 

Masterman  in  reply. — The  assumption  that  this 
ground  is  a  village  green,  and  that  its  destruction 
will  be  wrought  by  the  court  giving  judgment  for 
the  plaintiff, lias  no  foundation  in  fact.  The  close 
in  question  is  an  inclosed  piece  of  land  about  an 
acre  in  extent,  and  it  is  found  by  the  case  to  be  the 
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p1aintiff*8  freehold ;  it  was  formerly  glebe  land^  It 
is  rated  to  the  poor  and  tithes  have  been  commuted 
and  paid  in  respect  of  it.  Certainly  since  1780  it  has 
not  in  any  way  been  waste  of  the  manor.  Taking 
its  name  **The  Maypole  Piece,"  the  utmost  there 
could  be  gotten  from  that  would  be  that,  as  in 
Mounsey  v.  Ismay,  the  parishioners  might  have  a 
right  to  dance  there  on  May  Day.  All  the  cases  that 
have  been  cited  are  cases  of  limited  rights;  and  Mille- 
champ  V.  Johnson  shows  that  a  custom  for  all  kinds 
of  Grames  at  all  times  is  uncertain  and  too  larcre. 

Kelly,  O.B. — I  have  had  very  considerable 
doubt  in  the  course  of  the  argument  of  this  case, 
arising  principally  from  the  fact  that,  to  hold  the 
custom  claimed  by  the  defendants  here  to  be  good, 
would  be  practically  to  deprive  the.  owner  of  the 
freehold  of  the  whole  beneficial  enjoyment  and  use 
of  the  entire  surface  of  the  piece  of  ground  in 
(juestion.  It  is  a  case,  therefore,  which  requires 
very  clear  authority  to  be  shown  in  favour  of  the 
defendants*  contention  that  the  custom  as  claimed 
by  them  is  a  good  custom.  Now  the  authorities 
which  have  been  cited  to  us  on  the  one  side  and  the 
other  in  argument  are  the  case  of  Mlllechamp  v. 
Johnson  on  the  part  of  the  plaintiff,  and  the  cases 
of  Abbott  V.  Weekly  and  Fitch  v.  Bawling  on  the 
part  of  the  defendants ;  and  these  authorities  are 
entirely  opposed  to  each  other,  and,  it  being  im- 
possible to  reconcile  them,  the  court  have  to  decide 
between  them.  In  MUlecJiamp  v.  Johnson  a 
custom  for  "  all  the  inhabitants  of  a  town  to  play 
at  any  rural  sports  or  games  in  the  close  of  the 
plaintiff  at  all  times  of  the  year  at  their  will  and 
pleasure "  was  held  to  be  a  bad  custom ;  though 
not  on  the  ground  that  the  claim  extended  to  '*  all 
times  of  the  year,"  for  as  to  that  objection  which 
was  taken  in  the  case,  the  court  were  of  opinion 
that  "  there  was  no  weight  in  it,"  for  that  'all  times 
of  the  year '  must  be  taken  to  mean  all  legal  and 
seasonable  times  of  the  year,"  but  on  the  ground 
that  "  the  custom  as  laid  extending  to  any  rural 
sports  was  too  general  and  uncertain."  On  the 
other  hand  we  find  in  Abbott  v.  Weekly  and  Fitch 
V.  Kawling  {ubi  sup.  respectively)  decisions,  which, 
if  they  are  to  be  followed,  are  decisive  of  the 
present  case  in  favour  of  the  defendants.  In  both 
those  cases,  as  in  the  present  case,  the  right 
claimed  was  unlimited  both  as  to  the  games,  sports, 
pastimes,  and  recreations  to  be  indulged  in  on  the 
ground,  and  which  when  indulged  in  would  neces- 
satily  occupy  the  whole  surface  of  the  land,  but 
also  as  to  the  times  when  the  right  might  be  exer- 
cised, for  that  extended  to  ''all  times  of  the 
year ; ''  so  that  there  was  no  moment  of  time  when 
the  owner  of  the  soil  could  enjoy  or  make  any 
profitable  us^  oi  it,  as  there  are  some  games  and 
sports  which  in  being  played  or  pursued  neces- 
sarily occupy  every  inch  of  the  surface  of  the 
ground  so  played  upon.  The  whole  question  then 
is,  which  of  these  conflicting  authorities  we  are  to 
follow  and  give  effect  to.  We  are  dealing,  it  mast 
be  remembered,  with  a  matter  afiectiiig  an  indivi- 
dual owner  of  a  small  piece  of  land  on  the  one  hand, 
and  the  rights  and  privileges  of  all  the  inhabitants 
of  an  entire  parish  on  the  other ;  and  it  is  so  much 
ior  the  phvsical  and  moral  benefit  and  advantage 
of  those  inhabitants  that  they  should  have  rational 
and  healthful  recreation,  and  that  they  sbould  have 
a  piece  of  ground  on  which  they  may  be  able  to 
indulge  in  the  exercise  of  all  lawful  sports,  games, 
and  pastimes,  that  I  think  the  benefit  and  advan- 
tage accruing  to  them  from  the  right  claimed  out- 


weigh the  injury  and  disadvantage  arising  there- 
from to  the  owner  of  the  land.  Having  then 
the  authority  of  the  cases  of  Abbott  v.  Weekly  and 
Fitch  V.  Rawling  in  favour  clearly  of  the  defen- 
dants in  this  question,  to  say  nothing  of  the  addi- 
tional weight  given  to  that  authority  by  the 
observations  of  Pollock,  C.B.  and  Martin,  B.  in 
Mounsey  v.  Ismay  (ubi  sup.)  which  have  been 
referred  to  in  the  course  of  the  argument,  and 
finding  only  the  solitary  and  not  very  decisive 
authoritv  of  MUlechamp  v.  Johnson  {ubi  sup,)  the 
other  way,  I  think  we  ought  to  adhere  to  and  to 
follow  the  first  mentioned  authorities,  and  to  hold 
in  favour  of  the  inhabitants  oi  this  pariah  that  the 
custom  claimed  by  them  in  this  case  is  lawful, 
reasonable  and  good. 

Cleasby,  B. — I  am  quite  of  the  same  opinion. 
The  one  question  put  to  us  and  which  we  have  to 
consider  and  answer,  is  whether  the  custom 
claimed  in  this  case  is  a  fl:ood  and  valid  custom  and 
the  judgment  of  the  County  Court  Judge  correct  ? 
The  custom  as  claimed,  and  found  by  the  judge,  is 
for  the  inhabitants  of  the  parish  in  question  "  to 
erect  a  Maypole  on  the  ground,  and  dance  round 
and  about  the  same,  and  otherwise  enjoy  any 
lawful  and  innocent  recreation  at  any  times  in  the 
year  on  the  said  ground."  Now  I  am  of  opinion  that 
that  is  a  good  and  valid  custom.  I  believe  that 
the  proper  meaning  of  the  word  **  custom"  as  used 
and  applied  in  a  case  like  the  present,  is  something- 
haying  the  effect  of  a  local  law  arising  from  the 
consent  of  all  the  inhabitants  of  a  particular  dis- 
trict from  before  the  time  of  legal  memory.  But 
the  general  law  of  the  land  requires  that  this  kind 
of  local  law  shall  be  both  reasonable  and  certain. 
Now,  with  regard  to  the  reasonableness  of  this 
custom,  it  seems  to  me  that  all  the  authorities  to 
which  our  attention  has  been  directed  in  the 
courFC  of  the  argument,  ave  conclusive  in  favour  of 
the  custom  on  that  point.  There  are,  in  the  first 
place,  the  cases  of  Abbott  v.  Weekly  and  Fitch  v. 
Rawling  (ubi  sup.)  with  which,  so  far  as  the 
reasoning  goes,  the  case  of  Mlllechamp  v.  Johnson, 
in  Willes  agrees  ;  we  have  further  the  judgment  of 
Lord  Campbell,  C.J.  in  Race  v.  Ward  (ubi  sup.) 
and  the  opinion  of  Lord  St.  Leonards  in  Dyce  v. 
Hay  (ubi  sup.)  in  the  House  of  Lords.  The  other 
question,  as  to  the  custom  being  sufficiently  certain* 
is  a  more  difficult  one.  In  MUlechamp  v.  Johnson 
(ubi  sup.)  the  right  was  claimed  to  play  at  **any 
rural  sports  or  games,"  and  that  was  held  to  be 
too  general  and  uncertain ;  but,  in  the  present 
case,  the  custom  claimed  is  "  to  erect  aMaypoleand 
dance  around  it  and  otherwise  enjoy  any  lawful  and 
innocent  recreation."  Now  I  do  not  think  that 
this  addition  to  the  specified  sport  of  "  erecting  a 
Ma3'pole  and  dancing  round  it,"  of  **  otherwise 
enjoying  any  lawinl  recreation"  makes  the  custom 
bud  on  the  ground  of  uncertainty.  It  would  not, 
I  think,  be  reasonable  to  expect  that  any  more 
specific  description  of  the  nature  of  the  particular 
sports  or  recreation  to  be  indulged  in  should  be 
given.  They  specify  the  erectiou  of  a  Maypole 
and  dancing,  and  then  add  generally  the  enjoying 
*'  any  lawful  and  innocent  recreation."  I  do  not 
think,  therefore,  that  we  should  be  justified, 
having  regard  to  the  authorities,  in  saying  that 
there  is  such  uncertanity  in  the  present  case  as  to 
.  invalidate  the  custom ;  though,  no  donbt  as  appears 
from  the  noDe  to  the  case  in  Willes'  Beports,  the 
merely  saying  "  any  ru^'al  sports,"  without  any 
thing  more,  was  held  to  be  too  uncertain.    On  the 
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other  hand,  in  FltehY.  Rawling  (uhisup.)  a  custom 
to  play  at  **  all  kinds  of  lawfal  games,  sports,  and 
pastimes  at  all  seasonable  times  of  the  year  "  was 
held  to  be  a  good  and  valid  custom,  and  the  only 
distinction  between  that  case  and  the  present 
ease  is  that,  in  the  present  case,  the  time  is  not 
limited,  it  being  ''at  any  times  in  the  year;"  bat 
then  MiUeckamp  y.  Johnson  and  other  sabse- 
quent  cabes,  have  decided  that  that  mast  be 
taken  to  mean  "'  all  seasonable  times  of  the  year.'* 
I  am  of  opinion,  therefore,  on  the  authority  of 
Abbott  V.  Weekly  and  Fitch  v.  Bawling  that  the 
custom  in  the  present  case  is  a  good,  reasonable, 
and  valid  custom  and  sufficiently  certain. 

Amfhlett,  B. — I  am  of  the  same  opinion. 
Certainly  a  custom  to  be  valid  mast  be  both 
reasonable  and  certain.  A  test  of  unreasonable- 
ness no  doubt  is  the  fact  that  the  owner  of  the 
land  may,  by  the  exercise  of  the  custom,  be 
deprived  of  all  beneficial  use  of  the  surface.  There 
may  be  many  circumstances,  however,  which  may 
counterbalance  that  one  circumstance,  and  so  the 
custom  may,  ne?eruheleEs,  well  be  held  to  be 
reasonable.  Take  the  present  case,  for  instance, 
of  a  piece  of  land  in  a  parish  being  appropriated  to 
the  recreation  of  the  inhabitants  of  the  parish. 
Would  it  have  been  unreasonable  at  the  time  of 
the  inclosure  of  this  land  that  a  small  piece 
of  land  should,  for  the  benefiD  of  the  parish- 
ioners,  be  appropriated  or  dedicated  to  the 
purpose  of  their  recreation  ?  And  even  if  it 
might  be  that  its  use  for  such  recreative  pur- 
poses might  deprive  the  owner  of  the  beneficial 
enjoyment  of  the  surface,  it  might  not  have  been 
unreasonable  in  those  days  that  a  piece  of  land 
would  be  so  appropriated ;  and  the  Legislature 
seems  to  have  been  and  to  be  of  that  opinion,  for 
it  is  a  common  thing  to  make  it  a  condition  in 
inclosure  Acts,  that  a  portion  of  the  land  shall  be 
set  apart  for  the  purposes  of  recreation ;  thas 
showing  that  what  is  reasonable  now  was  or  may 
have  been  reasonable  500  years  ago.  Bat  another 
objection  to  the  custom  in  this  case  was  that  it  was 
uncertain,  inasmuch  as  it  did  not  specify  what 
sports  and  games  in  particular  were  to  be  played 
and  indulged  in  on  the  ground.  It  does  not  indeed 
specify  any  particular  mode  of  recreation  beyond 
erecting  a  Maypole  and  dancing  round  it,  and 
"  otherwise  enjoying  any  lawfal  recreation  at  any 
tiroes  in  the  year."  I  think  that  that  is  reason- 
ably certain ;  and  surely  it  is  but  reasonable  that 
the  parishioners  should  have  some  place  in  which 
to  recreate  themselves  and  enjoy  the  benefit  of 
fresh  air  and  out  of  door  pastimes.  Apart  from 
authority  such  a  custom,  I  think,  ought  to  be  held 
good,  and  all  the  cases  except  only  that  cited  from 
Willes'  Keports  (ubi  sup.)  are  strongly  in  favour 
of  it.  With  regard  to  the  question  of  the  time 
of  enjoyment  I  cannot  distinguish  the  present 
case  from  the  decision  in  Willes,  where  the  court 
said  that  "  all  times  of  the  year  "  must  be  taken 
to  mean  "  all  legal  and  seasonable  times  of  the 
year."  We  have  also  the  high  sanction  of  the  opinion 
of  Lord  St.  Leonards  on  the  subject,  who  in  his 
judgment  in  that  case  in  the  Hoase  of  Lords 
{ubi  sfip.)  seems  to  have  been  quite  astonished 
that,  at  this  time  of  day,  any  doubt  should  be 
thrown  npon  the  right  of  the  inhabitants  of  towns 
and  villages  to  these  village  greens  and  play- 
grounds, the  enjoyment  of  which  has  been 
dedicated  to  the  public. 

Judgment  for  the  defendants. 


Solicitors  for  the  plaintiff  (appellant),  Abbott, 
Jenkins,  and  Abbott,  aigents  for  Bowles,  Ludlow. 

Solicitors  for  the  defendants  (respondents), 
Pffwnnll,  Son,  Cross,  and  Knott,  agents  for  Way- 
man,  Ludlow. 


Monday,  Nov.  22, 1875. 
Beeston  v.  Beeston. 

"  Gamhig  and  wagering " — Contract  by  way  of — 
Cheque  given  for  share  of  winnings — Illegality 
— Betting  agent — Liability  of  to  account — 8  ijf  9 
Vict.  c.  109,  s.  18. 

An  agreement ,  between  A.  and  B,  that  B,  should 
employ  cei'tain  money  of  A.,  paid  by  A.  to  B,  for 
the  purpose,  together  with  other  money  of  B.'s 
own,  in  m^aking  and  layiyig  bets  and  wagers  upon 
the  result  of  certain  horse  races,  and  slwuld  pay 
to  A.  a  certain  proportion  of  such  sums  as  B, 
sliould  win  by  such  betting  and  wagering,  is  not 
"  a  contract  or  agreement  by  way  of  gaming  or 
wagering  "  loithin  sect,  18  of  the  8^9  Vict,  c. 
109;  ?j<w  is  A.  prevented  by  that  statute  from 
suing  B.  on  a  chegue  given  by  him  to  A,  for  the 
tatter's  proportion  of  the  winnings  which  were 
received  by  B.  to  the  joint  use  of  A,  and  himself, 
and  for  whi-rh  he  wat^  bound  to  account  to  A. 

So  held,  by  Cleasby,  Pollock,  and  Amphlett,  BB , 
on  the  authority  of  and  following  Johnson  u. 
Lansley  (12  C,  B.  468). 

To  a  declaration  containing  a  coant  on  a  cheque  or 
order,  drawn  by  the  defendant  in  favour  of  and 
made  payable  to  the  plaintiff  for  502.,  and  the 
common  money  coants,  the  defendant  pleaded 
(amongst  other  pleas)  for  a  third  plea  as  to  the 
first  count,  and  so  much  of  the  plaintiff^s  claim 
under  the  money  counts  as  related  to  money  alleged 
to  be  due  upon  accounts  stated,  that  the  said 
accounts  stated  |were  stated  of  and  concerning 
the  said  cheque  or  order  in  the  first  coant 
mentioned  and  the  consideration  for  the  same  and 
not  otherwise ;  and  that  the  defendant  made  and 
delivered  the  said  cheque  or  order  to,  and  the  same 
was  received  by,  the  plaintiff  for  and  in  respect  of 
moneys  allegol  to  be  due  from  the  defendant  to 
the  plaintiff,  upon  a  contract  made  between  them 
by  way  of  wagering,  that  is  to  say,  a  contract 
whereby  it  was  agreed  between  the  plaintiff  and 
the  defendant  that  the  plaintiff  should  pay  certain 
moneys  to  the  defendant,  and  that  the  defendant 
should  employ  and  use  the  said  moneys  and  certain 
moneys  of  the  defendant  in  making  and  laying  bets 
and  wagers  u  pon  the  result  of  certain  horse  raceH,  and 
that  the  defendant  should,  subject  to  certain  terms 
and  conditions  agreed  upon  between  the  plaintiff 
and  the  defendant,  pay  to  the  plaintiff  a  certain 
proportion  of  such  sums  as  he  should  win  by 
betting  and  wagering  on  the  said  horse  races  with 
the  said  moneys ;  and  the  money  so  alleged  to  be 
due  on  the  said  contract,  and  in  respect  of  which  the 
said  cheqae  or  order  was  given  and  the  said 
accounts  were  stated,  was  money  alleged  to  have 
been  won  upon  the  said  bets  and  wagers,  and 
except  as  aforesaid  there  never  was  any  value  or 
consideration  for  the  making  or  payment  of  the 
said  cheque,  or  order,  or  stating  the  said  accounts 
by  the  defendant. 

Demurrer,  on  the  ground  that  the  illegality  of 
bets  and  wagers  between  the  defendant  and  per- 
sons other  than  the  plaintiff  is  no  defence  to  the 
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plaintiff's  claim  to  a  certain  proportion  of  such  sum 
as  the  defendant  should  win  by  such  betting  and 
wagering. 

Joinder  in  demurrer. 

B,  Fv/rvia  for  the  plaintiff  in  support  of  the 
demurrer  to  the  plea. — The   defendant  will  no 
doubt  rely  on  sect.  18  of  the  8  &  9  Vict.  c.  109  (the 
Act  to  amend  the   law  concerning  Games  and 
Wagers),  which    enacts  "That  all  contracts  or 
agreements,  whether  by  parol  or  in  writing,  by 
way  of  paming  or  wagering,  shall  be  null  and 
Toid ;  and  that  no  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity  for  recovering 
any  sum  of  money  or  valuable  thing  alleged  to  be 
won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made." 
That  section  however  it  is  submitted  does   not 
apply  to  the  present  case.    No  doubt  a  betting  or 
wageriog  contract  is  thereby  rendered  void,  but  is 
not  made  illegal,  and  that  this  is  so  is  clear  from  the 
case  of  Fitck  v.  J(me8  (5  E.  &  B.  238 ;  24  L.  J.  293, 
Q.B.).  That  was  an  action  on  a  promissory  note  by 
an  indorsee  against  the  maker,  and  the  plea  was  that 
the  defendant  made  and  delivered  the  note  to  the 
indorser  in  nayment  of  a  bet  on  the  amount  of 
hop  duty,  and  that  the  plaintiff  took  it  without  value, 
and  it  was  held  by  the  Court  of  Queen's  Bench 
that,  although  proof  that  a  negotiable  instrument 
was  affected  with  fraud  or  illegality  in  the  bands 
of  a  previous  holder  would  call  on  the  plaintiff  to 
prove  value,  yet  that  the  presumption  did  not 
arise  where  the  previous  holder  merely  held  with- 
out consideration;  and  that  a  bet,  though  void, 
and  therefore  no    consideration,  was  not  illegal 
80  as  to  raise  the  presumption  of  indorsement 
without  value.     Lord  Campbell,  C.J.,  in  his  judg- 
ment there  said,    "The  question   comes    to    be 
whether  this  note  was  given  for  a  consideration 
merely  equivalent  to  no  consideration,  or  whether 
it  was  given  in  an  illegal  transaction.     I  am  of 
opinion  that  the  note  did  not  take  its  inception  in 
illegality  within  the  meaning  of  the  rule.    The 
note  was  given  to  secure  payment  of  a  wagermg 
contract  which,  even   before  stat.   8  A  9  Vict, 
c.   109,  the  law  would  not  enforce,  but  it  was 
not  illegal ;  there  is  no  penalty  attached  to  such 
a  wager,  it  is  not  in  violation  of  any  statute,  nor 
of  the  common  law,  but  is  simply  void,  so  that 
the  consideration  was  not  an  illegal  consideration, 
but  equivalent  to  no  consideration  at  all."      And 
Erie,  J.,  in  the  same  case  said,  "  The  question  is 
whether  this  note  was  brought  within  the  category 
of  notes  tainted  with  illegality  within  the  meaning 
of  the  rule.     I  am  of  opinion  that  it  was  not.    I 
think  that  the  defendant  might,  without  violating 
any  law,  make  a  wager.    If  he  lost,  he  might, 
without  violating  any  law,  pay  what  he  had  lost, 
or  give  a  note  for  the  amount."     So,  again,  in 
Knight  v.  Cambers  (15  C.  B.  562 ;  24  L.J.  121,  C.P.), 
it  was  held  to  be  no  answer  to  an  action  for  money 
paid  by  the  plaintiff  for  the  defendant's  use  at  his 
request,  that  the  money  was  paid  in  respect  of 
losses  on   wagering  contracts  made  void  by  the 
8   &  9  Vict.  c.  109,  8.  18.      [Amphlett,   B.   re- 
fers to  Sharp  v.  Taylor  (2  Phillip's  Chanc.  Rep. 
801),  a  case  before  Lord  Cottenham,  L.C.,  which 
illustrates    the    distinction     between    enforcing 
illegal  contracts  and  asserting  title  to  money  which 
Las  ar'sen  from  them,  and  where  it  was  held  that 
one  of  two  parties,  who  had  possepsed  himself  of 
tlie  property    of    the    firm,    cannot    be    allowed 


to  retain  it  merely  by  showing  that,  in  reali- 
zing it,  some  provision  of  some  Act  of 
Parliament  had  oeen  violated  or  neglected.] 
lliat  case  is  strongly  in  favour  of  the  plaintiff 
hare.  To  the  same  effect  as  Knight  v.  CamhprSt 
already  cited,  is  that  of  Jessopp  v.  Luhoyche 
(10  Ex.  614 ;  24  L.  J.  65,  Ex.)  This  is  not  the  case 
of  a  winner  of  a  bet  on  a  horse  race  suing  the  loser 
for  the  amount,  to  which  the  statute  no  doubt 
would  apply,  and  the  money  would  be  irrecover^ 
able;  but  it  is  in  the  nature  of  an  action  for 
money  had  and  received.  That  the  plaintiff  was 
privy  to  the  original  transaction  is  immaterial. 
Where  A.  has  received  money  from  B.  to  the  use 
of  C.  on  an  illegal  contract  or  consideration  it 
may  nevertheless  be  recovered  by  0.  in  an  action 
for  money  had  and  received,  and  A  would  not 
be  allowed  to  set  up  the  illegality  of  the  contract 
or  consideration  as  a  defence  to  the  action : 

Tenant  v.  Elliott,  1  Bot.  A  PoL  8  ; 

Farmer  v.  Russell  and  another,  lb.  296. 

A  more  recent  case  of  Johnson  v.  Lansley  (12  C.B. 
468)  is  preciselv  in  point.  There  A.  and  B.  jointly 
made  bets  with  third  persons  on  horse  races.  B. 
received  the  money,  and  gave  A.  a  bill  accepted 
by  C.  for  his  share,  and  it  was  held  that  A.  waa 
not  prohibited  by  sect.  18  of  the  8  &  9  Vict.  c. 
109  from  suing  C.  on  the  bill.  As  was  said  by 
Maule  J.,  in  that  case,  "  A  duty  arises  on  the  part 
of  the  defendant  to  pay  over  his  share  to  his  co- 
partner." The  defendant  was  bound  to  account  for 
this  monev  to  the  plaintiff.  The  losers  having  paid 
the  defendant  could  not  get  the  money  back,  and 
it  would  be  unjust  that  the  latter  should  retain  it. 
He  cited  also,  Nicholson  v.  Choch  (5  Q.  B.  999 ;  25 
L.  J.  137,  Q.B.),  and  particularly  the  observations  of 
Crompton  J.  in  that  case. 

Hill  V.  Fox,  m  error  from  this  oourt,  4  H.  &  N. 

352; 
Flight  V.  Reed,  8  L.  T.  Ecp.  N.  S.  638 ;  1  H.  A  C. 

703  ;  32  L.  J.  2fe,  Eq. ; 
Bahh  V.  Yelverton,  (before  the  M.  B.)  22  L.T.  Bep. 

N.  S.  258  s  L.  Bep.  9  Eq.  Cm.  471 ;  89  L.  J.  428, 

Ch. 

W,  Oraham,  for  the  defendant,  contra,  supported 
the  plea,  and  contended  than  it  was  good.  It  was 
not  necessary  to  dispute  much  of  the  argument,  or 
the  cases  cited  on  the  other  side.  The  ground 
taken  by  the  defendant  here  is  that  if  no  considera- 
tion was  given  for  this  cheque  the  plaintiff  cannot 
recover  upon  it.  The  present  is  an  attempt  to 
recover  on  an  illegal  contract,  and  the  case  differs 
entirely  from  the  cases  of  money  bad  and  received. 
The  consideration  in  1  his  case  was  illegal,  and  the 
transaction  wholly  void  under  the  statute  of  5  &  6 
Will.  4,  c.  41,  sect.  1.  It  is  a  different  thing  alto- 
gether from  a  bet  on  which  ready  money  is  paid 
at  the  moment.  Here  the  contract  was  that  A. 
should  go  and  bet  on  horse  racing,  and  pay  the 
proceeds  of  his  winnings  or  the  part  of  them  to  B. 
That  was  a  void  ot^nti-act  under  sect.  18  of  the 
S  &9  Vict.  c.  lOP,  and  if  so  there  was  no  considera- 
tion for  the  defendant's  cheque.  It  is  not  a  con- 
tract to  pay  a  spccitic  sum,  but  a  oonti*act  to  ad- 
vance money  for  purposes  of  gambling.  The  fact 
that  the  defendant  has  been  paid  the  various  bets» 
does  not  make  him  an  agent.  The  case  is  within 
the  very  mischief  againnt  which  the  Act  was 
directed,  and  the  contract  being  void  as  a  contract 
"  by  way  of  gaming  or  wagering  "  within  sect.  18,  it 
is  submitted,  is  void,  and  the  demurrer  to  it  should 
be  overruled. 
Purvis  was  not  called  on  to  reply. 
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Cleasbt,  B. — I  am  of  opinion  that  sect.  18  of  the 
8  &  9  Vict.  0.   109  does   not  apply  to   the  pre- 
Bent  case.  [His  Lordship  read  the  section].     Now, 
it  is  necessary  that  we  should  see  what  the  cans' e 
of  action  here  is.     It  is  the  receipt  by  the  defen- 
dant of  money  for  which  he  ought  and  is  bound  to 
account  to  the  plaintiff.      Why   is   he  bound   to 
account  for  it?     Because  it  has  been  paid  to  him, 
and    he    agreed   to   do    so.      The   obligation    to 
account  for  this  money  to  the  plaintiff  is  on  the 
defendant,  and  the  only  reason  given  by  him  in 
Answer  to  the  plaintiff's  claim  i3,  that  he  is  not 
bound  to  account  by  reason  of  its  bein^  a  wager- 
ing contract  which  the  statute  8  &  9  Vict.  c.  109, 
B.  18  has  prohibited  and  rendered  illegal  and  void, 
and  which  therefore  cannot  be  enforced  in  an  action 
by  the  plaintiff.     I  am  of  opinion  that  that  is  not 
60.     I  do  not  think  that  this  was  an  illegal  trans- 
action.     It  was  not,    in  my  opinion,  a  contract 
"  by  way  of  gaming  or  wagering,"  which  is  what 
sect.  18  says  *'  shall  be  null  and  void."    The  mere 
act  of  betting  on  a  horse  race  is  not  illegal  in  the 
sense  that  any  and  every  transaction  cimnected 
with  or  arising  out  of  such  betting  is  tainted  with 
illegality.      The  case  of  Johnson  v.  Lawley   {ubi 
sup.)  which  was  cited  in  argument,  is  in  point,  and 
cannot,  I  think,  be  distinguished  from  the  present 
case.  A.  and  B.  there  jointly  made  bets  on  a  horse 
race,  and  B.  received  the  money  and  gave  A.  a  bill 
for  his  proportion  of  the  winnings.     In  that  case, 
as  in  the  present,  there  was  an  attempt  to  raise 
the  defence  that  A.  was  precluded  by  sect.  18  of 
the  8  &  9  Vict.  c.  109,  from  suing  or  recovering  on 
the  bill ;  but  the  court  held  that  he  was  not  pro- 
hibited by  that  statute  from  recovering  the  amount 
of  the  bill.     The  observations  of  Jervis,  C.J.,  and 
Maule,  J.,  in  that  case,  aru  in  point  here,  and  show 
the  ground  on  which  the  decision  there  proceeded. 
Jervis,  C. J.,  says,  "  Before  the  passing  of  the  8  & 
9  Vict.  c.  109,  there  were  various  statutes  relating 
to  betting  on  horse  races,  all   of  which  were  re- 
pealed by  the  16th  section  of  that  Act."    Then, 
after  reading  sect.  18,  the  Chief  Justice  proceeds  as 
follows,  "  There  is  nothing  there  (sect.  18)  to  show 
this  transaction'  illegal.     Hunt  was   bound  upon 
every  principle  of  jiistice  to   pay  this   money  to 
Johnpon,  and  the  circumstance  of  Lansley  being 
substituted  for  Hunt,  cannot   make   tl^t   illegal 
which,  as  between  Johnson  and  Hunt  would  not 
have  been  so."    And  Maule,  J.  says,  "  The  money 
which   was   the   considerat;ion   for   this    bill   was 
money  which  Hunt  was    bound  to  account  for 
to    the    plaintiff.     Th**    losers    could  not  get   it 
back  from   Hunt,   and   it   would   be  a  verv  nn- 
just  thing  that  he  should  keep  the  whole.     Before 
the  statute  8  &  9  Vict.  c.  109,  he  clearly  would 
have  been  bound  to  pay  over  the  money,  and  I 
find   nothing  in  that  statute  to  excuse  him  from 
doing    so."    The    ground    on    which    the    court 
held  that  A.  the  plaintiff,  was  entitled  to  recover 
in   that  case,  was  that  the  defendant,  or  B.,   for 
whom  the  defendant  was  substituted,  was  A.'s  agent, 
and  had,  as  such,  received  money  in  respect  of 
bets  made  by  them  jointly,  of  which  he  was  bound 
to  account  to  A.  for  his  share.     That  is  precisely 
the  present  case,  with  this  difference  only  between 
the  two  cases,  that  there  it  was  known  that  A. 
and  B.  were  jointly  interested  in  the  bets,  whereas 
here  it  was  not  known  that  the  plaintiff  had  any 
interest  ac  all  in  the  matter.     On   the  authority 
of  that  case,  therefore,  I  am  clearly  of  opinion  that 
the  plaintiff  may  recover  from  the  defendant  the 
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money  which  has  been  paid  to  the  defendant* 
under  this  contract.  This  is  not  '*  a  contract  by 
way  of  gaming  or  wagering,"  and  is,  therefore,  not 
void  under  sect.  18  of  the  statute  in  question,  nor 
is  this  an  action  to  recover  money  due  on  such  a 
contract.  The  demurrer  to  the  plea  mnst  there- 
fore be  allowed,  and  our  judgment  be  for  the 
plaintiff. 

Pollock,  B. — I  also  think  that  it  is  clear  that 
this  is  a  bad  plea.  In  the  first  place  the  cheque 
on  which  this  action  has  been  brought  was  given 
for  money  which  had  been  paid  to  and  was  then 
actually  in  the  defendant's  hands,  and  which  was 
in  fact  the  money  of  the  plaintiff.  There  was, 
therefore,  beyond  all  question,  good  considera- 
tion for  the  cheque.  But  it  is  said  that  the 
defendant  is  not  bound  to  account  for  this  money, 
or  to  pay  the  amount  of  the  cheque  to  the  plain- 
tiff, because  sect.  18  of  the  8  &  9  Vict.  c.  109 
prohibits  the  bringing  or  maintaining  any  suit 
for  the  recovery  of  any  money  alleged  to  have 
been  won  upon  any  wager,  &c.  [His  Lordship 
read  the  section]  Kow  I  do  not  think  that  this  sec- 
tion avails  the  defendant  here.  It  is  clear  that  this 
action  is  not  brought  "  for  the  recovery  of  money 
won  upon  a  wager,"  within  the  meaning  of  that 
section ;  that  section  does  not  apply  to  a  case  like 
the  present,  but  to  a  case  where  the  action  is 
brought  by  one  party  to  the  wager  against  the 
other  party  to  it,  or  by  the  winner  of  the  bet 
against  the  stakeholder  between  the  two.  But  it 
is  said  that  this  betting  between  the  defendant 
and  third  persons  is  illegal,  and  therefore  the 
agreement  between  the  plaintiff  and  the  defen- 
dant is  tainted  with  illegality.  But  betting  i<T 
not  in  itself  illegal  at  common  law,  nor  by  the 
statute  of  9  Anne,  c.  74,  or  the  5  <fc  6  Will.  4,  c.  41. 
sect.  1 ;  which  latter  Act  relates  only  to  securities 
given  in  resj)ect^f  money  lost  at  play,  and  enacts 
that  such  securities  shall  not,  as  theretofore, 
be  absolutely  void,  but  shall  be  deemed  to 
have  been  made  and  given  for  an  illegal  con- 
sideration. And  the  8  &  9  Vict.  c.  lO.'^, 
sect.  18,  makes  such  wagering  contracts  void, 
but  does  not  make  them  illegal.  I  agree  with  the 
observation  of  Sir  J.  Byles  on  this  matter,  in  Byles 
on  Bills,  where,  at  p.  137  of  the  lOth  edition,  re- 
ferring to  the  statute  of  8  &  9  Vict.  c.  109,  s. 
18,  the  learned  writer  says,  "  It  further  makes  all 
gaming  contracts,  written  or  oral,  null  and  void." 
and  then  he  adds  the  following  note :  *'  Bat  not 
illegal  in  the  sense  of  criminal,  or  in  such  a  sense 
as  to  impose  on  the  subsequent  holder  of  a 
negotiable  instrument  the  obligation  of  proving  the 
consideration  he  himself  gave  for  it,"  and  he  then 
cites  the  case  of  FUch  v.  Jones  {nhisnp.).  For  these 
reasons  I  am  of  opinion  that  our  judgment  on  this 
demurrer  should  be  in  favour  of  the  plaintiff. 

Amphlett,  B. — I  am  entirely  of  the  same  opinion. 
When  we  look  at  the  contract  between  the  plain- 
tiff and  defendant  in  this  case,  it  appears  to  me 
that  there  is  nothing  illegal  in  it.  [His  Lordship 
read  the  agreement  as  set  forth  in  the  plea]. 
That  is  an  agreement  between  them  that  the  de- 
fendant should  employ  the  plaintiff's  money, 
together  with  money  of  his  own,  in  betting  upon 
horse  races,  and  that  the  winnings  should  be  shared 
between  them ;  and  to  such  a  case  the  Act  of  8  &  9 
Vict.  c.  109,  s.  18  ha*8  no  application.  What  that  Act 
me'ans  and  what  it  says  is,  that  no  money  lost  on  a 
bet  of  this  kind  shall  be  recoverable  from  the 
loser^  bat  it  says  not  a  word  about  making  betting, 
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or  such  a  contract  as  the  present  one,  illegal. 
That  being  so,  what  illegality  is  there  in  A.  saying 
to  B. :  "  Gro  and  make  bets  on  onr  joint  account, 
and  whatever  the  winnings  on  such  bets  may  be 
shall  be  shared  between  us."  That  is  exactly 
what  took  place  in  the  present  case.  The  defen- 
dant, using  the  plaintifiTs  money  and  his  own, 
made  certain  bets  which  he  won,  and  which  were 
paid  to  him ;  w'hen  he  received  money  in  payment 
of  such  bets,  he  received  it  to  the  joint  use  of  the 
plaintiff  and  himself,  and  he  then  gave  the  cheque 
in  question  to  the  plaintiff  for  his  agreed  proportion 
of  such  winnings.  Now  I  see  nothing  illegal  in  that 
trauRaction.  The  case  of  Sliarjo  v.  Taylx/r  (in  2 
Phillips)  lo  which  I  referred  durmg  the  argument, 
is  in  point  very  strongly  in  favour  of  the  plaintiff 
here.  There  A.  and  B.,  subjects  of  this  country, 
purchased  an  American  built  ship  on  a  joint  specu- 
lation with  a  view  of  employing  her  in  the  trade 
between  the  two  countries  until  they  could  sell 
her  at  a  profit,  and  for  that  purpose  they  had  her 
registered  in  America  in  the  name  of  C,  a  citizen 
of  that  country,  upon  a  false  declaration  that  she 
was  bond  fide  the  sole  property  of  G.  After  some 
voyages,  JB.,  who  had  had  the  management  of  her, 
attempted  to  exclude  A.  from  his  share  in  the 
speculation,  and  in  spite  of  A.  sent  her  on  another 
voyage  to  America.  In  a  suit  by  A  against  B.  for 
an  account  and  payment  of  his  share  of  the 
realised  profits,  the  contention  on  the  part  of  B., 
the  defendant,  was  that  A.'s  (the  plaintiff's)  case, 
involved  the  confession  of  a  falsehood,  and  a 
deliberate  violation  of  the  navigation  laws  of 
both  countries,  and  that  a  title  to  relief  in  a  court 
of  justice  could  not  be  founded  on  it ;  that  if  the 
plaintiff's  case  was  correct,  the  ship  had  been 
engaged  in  an  illegal  traffic,  and  the  plaintiff  could 
not  assert  in  a  court  of  justice  any  title  to  the 

Profits  of  it.  But  it  was  held  by  Lord  Gottenham, 
I.e.,  that,  even  supposing  the  declaration  and 
registration  to  have  been  a  fraud  upon  the 
Am>erican  law,  and  the  employment  of  the  ship  as 
registered  to  have  been  a  fraud  upon  the  English 
navigation  laws,  such  fraud  would  not  prevent 
A.  from  maintaining  his  suit  for  an  account  and 
payment  of  his  share  of  the  realised  profits  of  the 
speculation.  In  his  judgment  in  that  case.  Lord  Got- 
tenham said  (at  p.  818  of  2  Phill.)  :  "  As  between 
these  two,  can  their  supposed  evasion  of  the  law  be 
set  up  as  a  defence  by  one  against  the  otherwise 
clear  title  of  the  other  P  In  this  partnership,  can 
the  one  tenant  in  common  dispute  the  title 
common  to   both?      Gan  one    of  two    partners 

Eossess  himself  of  the  property  of  the  firm,  and 
e  permitted  to  retain  it,  if  he  can  show  that,  in 
realizing  it,  some  provision  in  some  Act  of  Parlia- 
ment has  been  violated  or  neglected  P  Gan  one  of 
these  two  partners,  in  any  trade,  defeat  the  other 
by  showing  that  there  was  some  irregularity  in 
passing  the  goods  through  the  custom  house  P 
The  answer  to  this,  as  to  the  former  case,  will  be 
that  the  transaction  is  completed  and  closed,  and 
will  not  be  in  any  manner  affected  by  what  the 
court  is  asked  to  do  as  between  the  parties." 
Therefore,  in  the  present  case,  I  say  that,  if 
it  be  made  out  that  there  was  something  illegal 
in  this  kind  of  wagering,  yet,  if  the  loser 
has  not  raised  the  question  of  illegality,  but  has 
paid  the  money  over,  it  is  not  recoverable  back 
by  the  other  party.  But  it  is  not  necessary 
to  go  BO  far  here,  because  there  is  nothing 
illegal  in  horseracing.    As  to   the  other   point 


that  was  raised  by  Mr.  Graham,  viz.,  that 
this  cheque  was  a  void  security  under  sect.  1  of 
the  6  <fc  t)  Will.  4,  c.  41, 1  agree  with  my  learned 
brothers  that  that  objection  is  not  maintainable. 
The  securities  made  void  by  that  Act  are  se- 
curities given  in  payment  of  a  gambling  debt. 
This  cheque  was  not  given  for  the  security  of 
such  debt,  but  in  payment  of  half  the  amount  of 
money  which  had  been  received  by  the  defendant, 
and  which  he  actually  had  in  his  possession  at 
the  time,  and  was  bound  to  account  for  to  the 
plaintiff.  Judgment  for  the  defendant. 

Solicitor  for  the  plaintiff,  J.  T,  Lvscombe, 
Solicitors  for  the  defendant,  Monckton,  Long, 
and  Go. 


Monday,  Dec,  6, 1875. 
(Before  Kellt,  C»B,,  and  Gleasby  and  Pollock, 

BB.) 

Brown  {qui  tarn,  Sfc.)  v,  Evans. 

Municival  Corporatione  Act  (5^6  Will.  4,  c.  76), 
«.  lOz — Municipal  Corporations  Act  Am^idmtnt 
Act  (24  ^  25  Vict,  c,  75;  s.  5-  Gl&rk  of  tlie 
peace  for  the  county  —  Clerk  to  the  justices 
of  the  borough  -—  Appoiniment  of  same  pa-son 
to  both  offices — liegallty  of  appointment — Ap' 
pointing  or  continuing — Liability  of  justices  to 
penalty  under  sect.  5 — Action  by  informer — Co»- 
struction  and  operation  of  statute. 

The  Municipal  Corporations  Act  Amendment  Act  of 
1861  (24  ^  25  Vict,  c.  75),  «.  5,  repeals  certain 
provisions  of  sect.  102  of  the  principal  Act  (5  ^ 
6  Will.  4,  c.  76),  disqualifying  cei'tain  persons  for 
holding  the  office  of  clerk  to  the  justices  of  a 
borough,  and  in  lieu  thereof  enacts  that  "  it  shall 
not  be  lawful  for  the  justices  of  any  b&rough  to 
appoint  or  continue  as  tJi^ir  clerk  any  .  .  .  clerk 
of  the  peace  of  sw^  borouyh,  or  of  the  county  in 
which  such  borough  is  situate,  or  the  partner  of 
such  clerk  of  the  peace  .  .  .  and  any  person  who 
sJiaU  in  anywise  offend  in  tJie  premises  shall,  for 
every  such  offence,  forfeit  and  pay  the  sum  of 
1001.,  one  moiety,  Src.  Provided  that  nothing  hereiih 
contained  sliall  prevent  the  justices  of  any  borough 
from  re-appointing  as  their  clerk  any  clerk  of  the 
peace,  or  partner  of  such  clerk  of  the  peace,  of 
their  borough,  or  of  the  county  in  which  such 
borough  is  situate,  who,  at  the  time  of  the  passing 
of  this  Act  shall  be,  or  who  shall  not,  at  the  time 
of  such  re-appointment,  have  ceased  to  be,  the 
clerk  of  such  justices." 

In  June  1845,  F.,  who,  from  before  1840,  had  been, 
arid  still  was,  a  partner  in  the  firm  of  P.  and  F., 
attorneys  and  solicitors,  in  the  borough  of  N.,  in 
the  county  of  M.,  being  a  borough  having  a  sepa- 
rate  commission  of  the  peace,  under  the  Municipal 
Corporations  Act  (5^6  Will.  4,  c.  76),  was  ap- 
pointed, and  acted  as  clerk  to  the  justices  of  the 
said  borough.  In  March  1848,  P.,  being  still  a 
member  ofilie  said  firm,  was  appointed  and  acted 
cw  clerk  of  the  peace  for  the  county  of  M.,  and 
continued  as  sukch  until  his  death,  in  June  1874. 
Soon  after  his  appointtnent  P.  appointed  F.  his 
deputy  clerk  of  the  peace,  and  since  1870  F.  die- 
charged  all  the  duties  of  the  office  down  to  P.'s 
death.  Upon  the  passing  of  the  Municipal  Cor- 
porations  Act  Amendm,ent  Act  (24  Sf  25  Vict.  c.  75) 
in  1861,  tlie  justices  of  the  said  borough  re-ap- 
pointed F,  as  their  clerk,  and  he  continued  to  act 
as  such  derk.    On  P.*s  death  F.  was,  on  24ith 
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Jan^  1874,  appointed  and  accepted  the  office  of 
clerk  of  the  peace  for  the  said  county,  and  has 
continued  to  act  as  such  since  that  time. 
On  (he  9th  Nov.  1874,  at  a  properly  conDen^d  meeting, 
the  justices  of  the  said  borough  passed  the  following 
resolution : — **  If  and  so  far  as  it  may  he  neces- 
sary, in  accordance  with  the  provisions  of  sect.  6 
of  the  statute  24  ^  25  Vict,  c.  75,  Mr.  F.  be  re-ap- 
jtointed  clerk  to  tlie  justices  of  the  said  borough." 
F.  has  continued  to  fill  the  ofjices  and  to  act  as 
clei'k  of  the  peace  of  the  said  county,  and  of  clerk 
to  the  justices  of  the  said  borou>gh  thence  hitherto^ 
The  defendant  took  part  in  the  meeting  of  the  9th 
Nov.  1874,  and  voted  with  other  justices  for  the 
above  resolution,  and  has  since  continued  to  act 
as  a  justice  of  the  peace  for  the  said  borough,  and 
so  acted  on  the  13th  Nov.  1874. 
The  plaintiff  brought  a  qui  tarn  action  against  tlie 
defendant  to  recover  1001.  penalty,  and    by  the 
first  count  of  his  declaration    charged    that  the 
defendant,  after  the  passing  of  the  24  ^  25  Vict, 
c.  75)  then  being  and  acting  as  a  justice  of  the 
peace  for  the  said  borough,  did  appoint  F.  to  be 
clerk  to  the  justices  of  the  said  borough,  lie,  F., 
being  at  the  time  of  the  said  appointment  clerk  of 
the  peace  for  the  county  of  M.,  contrary  to  the 
foi'm,  &'c.    And  by  the  second  count  he  charged 
that  tlie  defendant  being  and    acting    a^    such 
magistrate  as  aforesaid,  wilfully  and  unlawfully 
continued  the  said  F.  as  cUrk  to  the  said  justices, 
between  the  ^d  June  and  the   Vith  Nov.  1874, 
after  the  passing  of  the  said  last-mentioned  Act, 
and  contrary  to  the  form,  8fc. 
The  notice  of  action  delivered  by  the  plaintiff  re- 
lated only  to  the  appointing  and  continuing  F.  as 
clerk  to  the  justices  on  tlie  Vith  Nov.  1874,  he 
being  at  the    time  clerk  of  the   peace  for   the 
county. 
On  a  special  case  stated  by  order  of  the  judge  ai 

Nisi  Prius,  it  was 
Held,  by  the  court  (Kelly,  C.B.,  and  Cleasby  and 
Pollock,  BB.),  ffiving  judgment  for  the  defendant, 
9  that  although  the  holding  of  the  two  offices  toge- 
ther by  one  individual  is  illegal  within  the  general 
purview  of  the  two  Acts  of  Parliament  (5^6 
Will  4,  c.  76,  and  24  ^  25  Vict.  c.  75),  yet  by  the 
fx press  terms  of  the  proviso  in  sect.  5  of  the  latter 
Act,  which  was  inserted  to  save  vested  interests 
existing  at  the  passing  of  the  Act,  the  appointment 
or  9e-appointment  of  F.  as  justices*  dertc  in  Nov. 
1874,  was  rendered  lawful  by  reason  that  he  was 
at  the  time  of  the  passing  of  the  Act,  in  1861,  clerk 
io  tlie  justices  of  the  said  borough. 
Per  Cleosby,  B. — The  operation  of  the  proviso  in 
sect.  5  is  not  confined  to  one  act  of  appointment  or 
re-appointmenU  and  the  justices  may  re-appoint 
from  time  to  time  a  person  who  fulfils  the  condi- 
tions therein  mentioned. 
Quoere,  per  Kelly,  C.B.,  whether  tlie  merely  con- 
tinuing, without  formal  re-appointment,  a  clerk 
to  the  justices  who  has  accevted  the  office  of  clerk 
of  the  peace,  would  be  within  the  penal  provisioyis 
of  the  section,  and  render  the  justices  liable  to  a 
penalty  ? 

Special  Case. 
This  \a  one  of  twenty- six  distinct  actions  broogbt 
by  the  same  plaintiff,  an  informer,  against  the 
defendant  and  other  gentlemen,  Jastices  of  the 
Peace  for  the  borough  of  Newport,  Monmonth- 
shire,  to  recover  penalties,  tinder  the  Manicipal 
Corporations  Act  Amendment  Act  of  1861  (24  h 
25  Vict.  c.  75),  «eot.  5»  and  which  action  came  on 


to  be  tried  before  Archibald,  J.,  at  the  Spring 
Assizes  1875,  at  Monmouth,  when  a  verdict  was 
found  for  the  plaintiff  by  consent  for  lOOZ.  (one 
penalty)  subject  to  the  opinion  and  determination 
of  the  Ci/ourt  of  Exchequer  upon  the  following 

Case. 

I.  The  borough  of  Newport,  in  the  county  of 
Monmouth,  has  a  separate  commission  of  the 
peace,  under  5  &  6  Will.  4,  cap.  76,  sect.  98,  but 
has  no  recorder  or  separate  quarter  sessions  for 
the  trial  of  prisoners,  acd  prisoners  committed  for 
trial  by  the  borough  justices  are  tried  at  the 
assizes  held  at  Monmouth,  or  at  the  general 
quarter  sessions  of  the  peace  for  the  county  held 
at  Usk. 

3.  The  defendant  became  in  or  about  1850,  and 
still  is,  a  justice  of  the  peace  for  the  borough  of 
Newport. 

4.  Prior  to  1840,  Mr.  Charles  Barton  Fox  became 
a  partner  in  the  firm  of  Prothero  and  Fox,  attor- 
ney s-at-law  and  solicitors,  practising  at  New  port,  iu 
the  county  of  Monmouth,  and  in  June  1845.  Mr. 
Fox  was  appointed  and  acted  as  clerk  to  the  jus- 
tices of  the  Dorough  of  Newport. 

5.  In  March  1^,  the  said  Mr.  Prothero  being 
still  a  member  of  the  said  firm  of  Prothero  and 
Fox,  was  appointed  and  acted  as  clerk  of  the  peace 
for  the  county  of  Monmouth,  and  continued  as 
such  clerk  of  the  peace  until  his  death  on  the  16th 
June  1874. 

6.  Mr.  Prothero  soon  after  his  appointment 
nominated  Mr.  Fox  deputy  clerk  of  the  peace  for 
the  said  connty,  and  since  the  year  1870  the  said 
Mr.  Fox  discharged  all  the  duties  of  the  ofhce 
down  to  the  said  Mr.  Prothero's  death. 

7.  Upon  the  passing  of  the  said  Act,  24  &  25 
Vict.  c.  75,  in  1861,  the  justices  of  the  borough  of 
Newport  re-appointed  Mr.  Fox  clerk  to  the  justices 
of  the  said  borough,  and  he  continued  to  act  as 
such  clerk. 

8.  On  the  24th  June  1874,  Mr.  Fox  was  ap- 
pointed to  and  accepted  the  office  of  clerk  of  the 
peace  for  the  county  of  Monmouth,  and  has  con- 
tinued to  act  as  such  clerk  of  the  peace  since 
that  time. 

9.  On  the  9th  Nov.  1874,  at  a  properly  convened 
meeting,  the  justices  of  the  borough  of  Newport 
passed  the  following  resolution :  "  If  and  so  far  as 
it  may  be  necessary,  in  accordance  with  the  pro- 
visions of  sect.  5  of  the  statute  24  &  25  Vict.  c. 
75i  Mr.  C.  B.  Fox  be  re-appointed  clerk  to  the 
jastices  of  the  said  borough.    : 

10.  Mr.  Fox  has  continued  to  fill  the  office  of  and 
act  as  clerk  of  the  peace  for  the  county  of  Mon- 
mouth, and  also  to  fill  the  office  of  and  act  as 
clerk  to  the  justices  of  the  said  borough  of  New- 
port, in  the  county  of  Monmouth  thence  hitherto. 

II.  The  defendant  took  part  in  the  said  meeting 
held  on  the  9th  Nov.  1874,  and  voted,  with  eleven 
other  justices,  for  the  said  resolution,  and  has  since 
continued  to  act  as  a  justice  of  the  peace  for  the 
said  borough,  and  so  acted  on  13th  Nov.  1874. 

The  notice  of  action  and  pleadings  herein  are 
set  out  in  the  appendix,  and  are  to  be  referred  to 
and  taken  as  part  of  this  case. 

The  question  for  the  opinion  of  the  court  is, 
first,  whether  the  notice  of  action  is  sufficient, 
and,  secondly,  whether,  upon  the  facts  above 
stated,  the  plaintiff  is  entitled  to  recover. 

Appendix. 

Notice,  signed  by  Clennell  and  Fraser,  the 
attorneys  for  the  plaintiff,  and  addressed  to  the 
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defendant,  and  dated  30th  Nov.  1874,  that  at  or 
soon  after  the  expiration  of  one  calendar  month 
fiom  the  time  of  the  said  defendants  b3ing  served 
with  this  notice,  a  writ  of  summons  wonld  be 
sned  out  of  Her  Majesty's  Court  of  Exchequer 
against  him  the  said  defendant  at  the  suit  of  the 
said  plaintiff,  for  that  he  the  said  defendant, 
being  one  of  the  justices  of  the  said  borough  of 
Newport,  in  the  county  of  Monmouth,  on  the 
13th  Nov.  1874,  contrary  to  the  statute  24  &  25 
Vict.  c.  75,  appointed  or  continued  as  clerk  to  the 
justices  one  C.  B.  Fox,  who  was  at  the  time  of 
such  appointment  or  continuance,  clerk  of  the 
peace  of  the  county  in  which  the  said  borough  is 
situate,  whereby  he  the  said  defendant  became 
liable  to  forfeit  and  forfeited  the  sum  of  100^.  to 
the  said  plaintiff. 

The  declaration  dated  19th  Jan.  1875,  in  which 
the  plaintiff  sned,  as  well  for  himself  as  for  the 
treasurer  of  the  said  borough  of  Newport,  charged 
tbftt  the  defendant,  being  one  of  the  justices  of  and 
for  the  said  borough,  to  which  borough  a  separate 
commission  of  the  peace  had  been  theretofore 
granted  under  the  provisions  of  the  Municipal 
Corporations  Act  (5  &  6  Will.  4,  c.  76),  heretofore, 
to  wit  on  the  13th  Nov.  1874,  after  the  passing  of 
the  Muncipal  Corporations  Act  Amendment  Act 
(1861)  (24  &  25  Yict.  c.  75),  then  being  and  acting 
as  one  of  the  justices  of  the  peace  for  the  said 
borough,  did  appoint  one  C.  B.  Fox  to  be  clerk  to 
the  justices  of  the  said  borough,  he,  the  said  C.  B. 
Fox,  being  at  the  time  of  the  said  appointment  the 
clerk  of  the  peace  of  and  for  the  said  county  of 
Monmouth  aforesaid,  contrary  to  the  form  of  the 
said  statute,  whereby,  and  by  force  of  the  said 
statute,  the  defendant  became  liable  to  forfeit,  and 
forfeited,  the  sum  of  lOOZ.,  one  moiety  thereof 
b  ing  payable  to  the  said  treasurer,  and  the  other 
moiety  thereof  to  the  plaintiff;  and  thereby  and  by 
force  of  the  statute  an  action  hath  accrued  to  the 
plaintiff,  who  sues  as  aforesaid,  to  demand  and 
nave  the  said  sum  of  1001.  of  and  from  the  defen- 
dant. The  second  count  of  the  declaration  charged 
that  the  defendant,  being  and  acting  as  such  magis- 
trate as  aforesaid,  wilfully  and  unlawfully  con- 
tinued the  said  C.  B.  Fox  as  clerk  to  the  said 
justices,  between  the  30th  June  1874  and  the  13th 
Nov.  1874,  after  the  passing  of  the  said  last-recited 
scatute,  and  contrary  to  the  form  thereof,  whereby 
and  by  force  of  the  said  statute,  the  defendant 
became  liable  to  forfeit,  and  forfeited,  lOOZ.,  and  an 
action  has  accrued  to  the  plaintiff  as  aforesaid. 
Claim  200Z. 

Plea,  not  guilty  (by  Statutes  24  &  25  Vict.  c. 
75  (public  Act),  ss.  5,  8 ;  5  &  6  Will.  4,  c.  76  (pub- 
lic Act),  88. 102. 133  ;  11  &  12  Vict.  c.  44  (public 
Act),  88.  8,  9,  11, 12  (added  by  amendment). 

The  plaintiff's  points :  First,  that  the  appoint- 
ment of  the  said  (5.  B.  Fox  as  clerk  of  the  peace 
for  the  said  county,  vacated  the  office  of  clerk  to 
the  ju8*^ices  of  the  borough  of  Newport.  Secondly, 
that  the  said  C.  B.  Fox  was,  from  -the  24th  June 
1874,  incapacitated  from  filling  the  office  of  clerk 
to  the  justices.  Thirdly,  that  the  re-appointment 
of  the  said  C.  B.  Fox  to  the  said  ofifice  was  an 
offence  on  the  part  of  all  persons  taking  part 
therein,  within  the  meaning  of  the  statutes  in  such 
case  made  and  provided.  Fourthly,  that  acting  as 
a  justice  of  the  peace  for  the  borough  of  Newport, 
with  the  said  C.  B.  Fox  as  clerk,  was,  after  the 
said  24th  June  1874,  an  offence  within  the  mean- 
ing of  the  statutes  in  snob  case  made  and  pro- 


vided. Fifthly,  that  the  same,  after  the  9th  Nov. 
1874,  was  an  offence.  Sixthly,  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  court  upon  tbe 
facts  stated  in  the  case.  Seventhly,  that  the  notice 
of  action  is  sufficient. 

The  defendant's  points. — First,  that  the  appoint- 
ment of  the  said  C.  B.  Fox  as  clerk  of  the  peace 
for  the  county  of  Monmouth  did  not  vacate  the 
office  of  clerk  to  the  justices  of  the  borough  of 
Newport ;  secondly,  that  the  said  C.  B.  Fox  was 
not,  from  the  24th  June  1874,  incapacitated  from 
filling,  or  disqualified  for  being  reappointed  to  the 
office  of  clerk  to  the  justices ;  thirdly,  that  it  was 
competent  to  the  said  justices,  under  the  circum- 
stances stated  in  the  case,  to  reappoint  tbe  said 
C.  *B.  Fox  as  their  clerk,  under  the  proviso  con- 
tained m  the  24  &  25  Vict.  c.  75,  s.  5 ;  fourthly, 
that  the  declaration  discloses  no  cause  of  action 
against  the  defendant;  fifthly,  that  no  offence 
against  the  said  statute  appears  upon  the  facts 
stated  in  tbe  case  to  have  been  committed;  sixthly, 
that  no  sufficient  notice  of  action  was  given  to 
the  defendant,  pursuant  to  24  &  25  Vict.  c.  75,  s. 
5 ;  and  5  &  6  Will.  4,  c.  76,  s.  133 ;  and  11  &  12 
Vict.  c.  44,  8.  9 ;  seventhly,  that  an  informer  has 
no  right  to  bring  twenty-six  actions  for  thirty-five 
penalties  for  one  and  the  same  alleged  offence; 
eighthly,  that  the  defendant  is  entitled  to  the 
judgment  of  the  court. 

Tbe  following  is  the  section  of  the  Municipal 
Corporations  Act  Amendment  Act  1861  (24  &  25 
Vict.  c.  75),  on  the  construction  of  which  the 
question  in  the  case  turned  : 

Seofc.  5.  Whereas,  by  the  102Dd  seoiion  of  the  prinoipal 
Act  (5  &  6  Will.  4,  o.  76),  it  is  enaoted  *'  that  it  shall  not 
be  lawful  for  the  jastioes  of  any  borough  to  appoint  or 
oontinae  as  snob  clerk  to  the  jastioes,  any  alderman  or 
oonncillorB  of  saob  borough,  or  clerk  of  the  peaoe  for 
Buch  borough,  or  partner  of  each  clerk  of  the  peaoe,  or 
auy  clerk  or  person  in  the  employ  of  each  clerk  of  the 
peace ;  and  that  it  shall  not  be  lawful  for  the  said 
clerk  to  the  justices,  by  himself  or  his  partner,  to 
be  directly  or  indirectly  interested  or  employed  in  the 
prosecution  of- any  offenders  committed  for  trial  by  the 
justices,  of  whom  he  shall  be  auoh  clerk  as  aforesaid,  or 
any  of  them,  at  any  court  of  gaol  delivery,  or  general  or 
quarter  session ;  and  that  any  person  being  an  alderman, 
or  councillor,  or  clerk  of  the  peaoe  of  any  borough,  or  th« 
partner,  or  clerk,  or  in  tbe  employ  of  unch  clerk  of  the 
peace  who  shall  act  as  clerk  to  the  justices  of  sauh 
borough,  or  shall  otherwise  offend  in  the  premises,  shall, 
for  every  such  offence,  forfeit  and  pay  the  sum  of  lOOL, 
as  therein  mentioned."  And  whereas  the  said  pronsions 
have  been  found  to  be  insufBcient  for  presenting  the 
mischief  intended  to  be  prevented,  it  is  hereby  enaoted 
that  the  said  provisions  of  the  102nd  section  of  the 
principal  Act  shall  be  repealed,  and  from  and  after  the 
pastting  of  this  Act  it  shall  not  be  lawful  for  the  juetioeB 
of  any  borough  to  appoint  or  continue  as  their  clerk, 
any  alderman  or  councillor  of  such  borough,  or  the  olerK 
of  the  peace  of  such  borough,  or  of  the  county  in  which 
such  borough  is  situate,  or  the  partner  of  any  such 
clerk  of  the  peaoe,  and  it  shall  not  be  lawful  for  the 
clerk  to  the  justices  of  any  borough,  by  himself  or  bis 
partner,  or  otherwise,  to  be  directly  or  indirectly  em- 
ployed or  interested  in  the  prosecution  of  any  offender 
committed  for  trial  by  the  justices  of  such  borough  or 
any  of  them  at  any  court  of  gaol  delivery  or  general  or 
quarter  sessions.  And  any  person  who  shall  in  any 
wise  offend  in  tbe  premises  shadl,  for  every  such  offence, 
forfeit  and  pay  the  sum  of  100^,  one  moiety  thereof  to  tt>e 
treasurer  of  such  borough,  to  be  paid  over  to  credit  and 
account  of  the  borough  fund,  and  the  other  moiety  thereof, 
with  costs  of  suit,  to  any  person  who  may  sue  for  tJie  same 
in  any  of  his  Majesty's  Courts  of  Record  at  Wof^tminster. 
Provided,  that  nothing  het^in  contained  shall  prevent 
the  justices  of  any  borough  reappointing  as  tbeir  clerk 
any  clerk  of  the  peace  or  partner  of  snob  olerk  of  the 
peaoe  of  their  borongh,  or  of  the  ooooty  in  which  suok 
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boroDgb  is  sitnate,  who  at  the  time  of  the  passiDgr  of 
this  Aot  shall  be,  or  who  shall  not  at  the  time  of  saoh 
reappointment,  hava  oeaaed  to  be,  the  clerk  of  suoh 
ja^tioes. 

A,  T.  Lawrence  (with  him  was  Patchett)  for  the 
plaintiff. — The  question  arises  under  sect.  5  of  the 
Municipal  Corporations  Act  Amendment  Act  1861 
(24  &  25  Vict.  c.  75).     Sect.  5,  the  general  efPect 
of  which  section  is  to  prevent  justices  appointing 
as  their  clerk  one  wbo  is  also  a  clerk  of  the  peace 
for  the  county.    The  appointment  of  Mr.  Fox  as 
clerk  of  the  peace  for  the  county,  in  June  1874, 
ipso  facfo  vacated  his  previous  appointment    of 
clerk  to  the  justices,  so  that  after  that  date  he  con- 
tinued to  be  their  clerk  no  longer.     Moreover,  I 
contend  that,  on  the  passing  of  the  Act  of  1861,  he 
oeased  to  be  justices*  clerk,  because,  by  the  opera- 
tion of  the  Act,  being  at  that  time  the  partner  of 
the  then  clerk  of  the  peace,  he  was  disqualified  for 
the  office  of  clerk  to  the  justices.  Upon  the  passing 
of  that  Act,  therefore,  he  was  reappointed  justice? 
clerk  under  the  proviso  in  sect.  5,  and  so  continued 
nntil  his  partner's  death  in  1874,  when  he  was 
appointed  clerk  of  the  peace,  and   by  accepting 
that  office  he  vacated  the  office  of  clerk  to  the 
justices.  That,  I  contend,  is  the  effect  of  these  Acts 
of  Parliament.    [Pollock,  B. — If  that  be  so,  the 
effect  would   be   that  a  person  in  that  position 
would  not  only  be  liable  to  a  penalty,  but  all  his 
acts  as  clerk  to  the  justices  would  be  ipso  facto 
void,  and  he  would  cease  to  be  clerk ;  whereas  the 
statute  seems  to  contemplate  a  person  holding  the 
office    and    by    doing    so    becoming   liable  to  a 
penalty.]      He  vacates  the  office  to  this  extent, 
that  he  must  be  reappointed,  and  if  reapp)ointed 
he  is  liable  to  a  penalty,  as  also  are  the  persons 
appointing  him.    The  Act  expressly  sajrs  it  shall 
not  be  lawful  for  the  justices  to  **appomt  or  con- 
tinae  "  as  their  clerk,  <fcc.    [Kelly,  U.B.— Where 
is   it  found  that  they  continued  him    as    clerk 
aflcr     June     1874  P      The    case    seems    to    be 
silent    as    to    the    interval    between    June    and 
Nov.     1874,    when    he  was,    as    it    is    termed, 
reappointed.]    It  is  clear,  I  submit,  and  found  by 
paragraphs  8,  9,  and  10  of  the  case,  that  he  con- 
tinued to  act  as  justices'  clerk  from  24th  June  to 
his  reappointment  in  November.    That  reappoint- 
was  a  nullity  and  unlawful.     The  proviso,  which 
was  inserted  do  save  vested  interests  existing  at  the 
passing  of  the  Act,  was  exhausted,  and  to  all  pur- 
poses satisfied  and  fulfilled  once,  and  for  all,  by  his 
reappointment  as  justices*  clerk  in  1861.     By  sect. 
102  of  the  5  &  6  Vict.  c.  76  (the  Municipal  Cor- 
porations Act),  the  justices  are  required  to  appoint 
a  clerk  ;  but  by  a  proviso  in  that  section  certain 
persons  are  disqualified  for  the  appointment,  but 
not  clerks  of  the  peace   for  the  county.    Then 
sect.  5  of  the  Act  of  1861,  enlarged  the  area  of  dis- 
qualification, and  included  clerks  of  the  peace  for  the 
countv  therein,  with  the  proviso,  however,  saving 
vested  interests  then  existing.    By  sect.  66  of  the 
original  Act,  compensation  was  given  to  persons 
whose  office  should  be  abolinhed,  or  who  should 
be  removed  ^rom  office  by  the  provisions  of  the 
Act,  or  who  should  not  be  reappointed,  and  there 
waB,  therefore,  no  necessity  for  a  proviso  to  sect. 
102  in  that  Act  similar  to  that  in  sect.  5  of  the  Act 
of  1861.    But,  if  the   defendants'  contention  is 
right,  the  effect  will  be  that  a  proviso  intended 
simply   to   save    existing  vestea    interests    will 
operate  to  repeal,  not  onl^r  the  provisions  of  the 
Act  itself,  but  also  the  Municipal  Corporations  Aot, 
because,  accordiog  to  the  defendant's  view,  it  will 


be  competent  by  the  use  of  that  proviso,  to  appoint, 
at  any  time,  and  from  time  to  time,  a  person  to  fill 
these  two  offices  together,  by  first  appointing  him 
clerk  to  the  justices,  and  then  clerk  of  the  peace, 
and  then  reappointing  him  as  clerk  to  the  justices. 
[Pollock,  B. — Oh,  no.     What  is  meant  is  thab  he 
shall  not,  at  the  time  of  such  appointment,  have 
oeased  to  be  the  clerk  of  such  justices.    The  whole 
proviso  was  clearly  meant  to  provide  for  the  case 
of  a  person  who  at   the  date  of  the  Act   was  » 
justices'  clerk.     If  it  be,  as  you  contend,  thab  he 
ceased  to  be  so  on   appointment  as  clerk  of  the 
peace,  you  would  be  entitled  to  succeed ;    but  if  it 
be  a  continuous  holding  of  the  appointment,  and 
he  did  not  cease  to  be  clerk  to  the  justices,  then  he 
comes  within  the  proviso,  and  the  reappointment 
must  be  taken  together  with  his  holding  of  the  office 
at  the  date  of  the  Act.]  The  penalty  is  recoverable, 
and  the  action  is  for  continuing  him  in  his  office. 
If  the   proviso  is  to  be  read  disjunctively  and 
literally,  according  as  the  words  are,  the  effect  will 
be  to  repeal  the  Act ;  but  ample  force  is  given  to  it 
by  reading  it  as  securing  Mr.  Fox's  vested  interests 
from  1861  to  1874.     [Cleasby,  B.— Sect.  102  deals 
with  clerks  of  the  peace  for  boroughs,  and  sect  5 
extends  to  that  office  in  counties.    By  its  express 
terms  the  section  supposes  that  that  a  borough 
clerk  of  the  peace  can  act  as  justices'  clerk,  for  ho 
is  to  forfeit  100^.  if  he  does  so.    He  can  act,  there- 
fore, as  such  clerk,  and  the  office,  therefore  is  nou 
de  facto  vacated.]     Whatever  the    status  of  the 
person  taking  the  office  may  be,  and  whether  his 
acts  be  lawful  or  not,  the  justice  who  continues 
him  in  the  office  is  liable  to  the  penalty.  [Oleasry, 
B. — The  notice  of  action  is  for  one  act  of  appoint- 
ing or  continuing  on  the    13th  Nov.    and   you 
cannot  go  back  to  the  interval  from  June,  and 
say  they  continued  him.     Pollock,  B. — You  are 
confined  to  the  dates  in  the  paragraph  when  the 
defendant   took  part  in  the  meeting  of  the  9th 
Nov.]    Unless  justified  by  the  proviso  they  are 
liable ;  but  the  proviso  applies  to  re-appointini^ 
only.     If  the  office  was  not  vacated  in  June  187 1, 
it  was   only  because  they   continued  him;   theii 
they  re-appoint  him,    and  say  it  is   within  the 
proviso,  because  he  never  ceased  to  be  their  clerk, 
thus  setting  up  their  own  illegal  act.     The  day 
before  re-appointment  he  either  was  or  was  nob 
their  clerk.     If  he   was,  no  re-appointment  whs 
necessary,  and  if  be  was  not,  it  could  only   be  be- 
cause the  accepting  and  acting  in  the  office  of 
clerk  of  the  peace  vacated  the  other  office.     He 
referred  to  the  cases  of 

Coe  (qui  tarn,,  S^c.)  y:  Lawrence,  22  L.  J.  14,  Q.  B. ; 
IE.  &B.  516;  17  Jnr.  1115; 

Reg.  v.  Fox,  1  L.  T.  Rep.  N.  S.  216 ;  1 E.  &  E.  729  ;  28 
L.  J.  157,  M.  C,  affirmed  in  error,  2  L.  T.  Kep.  N.  S. 
281 ;  1  E.  &  E.  746  ;  5  Jur.  N.  S.l  24. 
H,  Matttiews,  Q.C.  (with  him  Jelf),  for  the  de- 
fendant, contra. — The  justices,  who  re-appoint«d 
or  concurred  in  re-appointing  Mr.  Fox  on  the  9th 
Nov.,  acted  within  the  proviso  in  sect.  5,  and  the 
defendant  is  not  liable  to  this  penal  action,  even 
assuming  him  to  be  within  the  penal  portion  of  the 
section.  Now  in  1861,  Mr.  Fox  was  clerk  to  the 
borough  justices,  and  therefore,  on  the  face  of  the 
proviso,  the  act  in  which  the  defendant  concurred  is 
within  its  terms.  But  says  the  plaintiff,  the  word 
"  or  "  in  the  proviso  must  be  read  "  and,"  and  the 
whole  proviso  be  read  as  "  who  at  the  time  of  the 
passing  of  this  Act  shall  be,  and  who  shall  not  at 
the  time  of  such  reappointment  have  ceased  to  h(*, 
the  clerk  of  such  justices.'*    Now  such  a  change 
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ia  the  language  of  a  penal  statate  might  at  once 
be  demurred  to ;  bat  it  will  not  help  thn  plaintiff, 
becaase  Mr.  Fox  had  not  de  facto  ceased  to  be 
justices'  clerk.    My  friend    says  that  the   legal 
operation  of  his  appointment  as  clerk  of  the  peace 
was  to  affect  his  other  office,  and  that,  eo  instanti, 
he  ceased  to  be  justices'  clerk.    But  if  so,  the 
proviso  would  be  inopportune  and  incapable  of 
operation  in  every  case.    There  could  be  no  case 
immediately  after  the  passing  of  the  Act  in  which 
it  could  have  operated,  because,  according  to  the 
plaintiff's    contention,     immediately    upon    the 
passing  of  the  Act  the  holding  the  office  of  clerk 
of  the  peace,  or  being  partner  of  one  who  held  it, 
would  vacate  the  office  of  justices'  clerk,  and  bo, 
eo  instanth  there  would  be  a  break  in  the  con- 
tinuity of  the  holding  of  the  latter  office,  and  Mr. 
Fox's  reappointment  in  1861  would  be,  therefore, 
bad,  and  not  justified  by  the    proviso.    But    a 
reasonable  time  must  always  elapse  before  the 
justices  can  meet  and  resolve  whether  they  will 
act  upon  the  proviso  and  reappoint  their  old  clerk 
or  appoint  some  other    person.    The   plaintiff's 
construction  is  neither  a  reasonable  nor  a  right 
one,  and  it  would  be  monstrous  to  say  (as  it  must 
be  said  if  that  construction  is  to  prevail)  that 
because  a  justices'  clerk  was  appointed  clerk  of 
the  peace  on  one  day,  and  a  justice  was  suddenly 
called  on  the  next   day  to  do  some   necessary 
magisterial  act,  and,  there  being  no  other  person 
to  act  as  his  clerk  except  the  clerk  so  appointed 
clerk  of  the  peace,  therefore  the  justice  is  to  be 
held  to  have  "  continued  "  the  man  as  clerk,  and 
to  be  liable  to  1001.  penalty  for  so  doing.    No 
doubt  the  main  intention  of  the  proviso  was  to 
save  vested  interests,  but  it  gave  the  justices  the 
power  to  reappoint  their  existing  clerks  with  whom 
they  were  satisfied,  if  they  or  their  partners  should 
afterwards  become  clerks  of  the  peace.    It  does 
not  require,  as  the  plaintiff  contends,  that  at  the 
date  of  the  Act  the  person  to  be  reappointed 
should  have  held  both  offices  together.    But  it 
8ays  in  effect,   "  If  you   were  justices'  clerk  at 
that  time,  inasmuch  as  a  new  enactment  is  intro- 
duced which  may  deprive  you  of  that  office,  we 
will  leave  it  in  the  justices'  power  who  have  em- 
ployed you  continuously  to  reappoint  you."    And 
it  then  goes  on  to  say,  "You  must  not  have 
ceased  to  be  clerk  to  the  justices."    (He  was  here 
stopped  by  the  court.) 
Jjawrence,  for  the  plaintiff,  did  not  reply. 
Kelly,  C,B.  —  I  think  that  in  an  action  for 
penalties  like  the  present  one,  we  must  really  look 
to  the  substance  of  the  provisions  of  the  Act,  and 
unless  someting  is  there  found  which  compels  us, 
applying  the  ordinary  rules  of  construction  to  the 
language  of  the  Legislature,   to  hold  that  this 
gentleman  has  become  liable  to  the  penalty  which 
IS  here  sought  to  be  enforced  against  him,  that  we 
should  hold  him  not  liable  and  say  that  he  is 
entitled  to  the  judgment  of  the  court.    Now  the 
general  effect  of  these  Acts  is  this,  that  these  two 
offices  of  clerk  of  the   peace    and  clerk  to    the 
borough  justices  cannot  be  held  together ;  that  [is 
to  say,  that  the  office  of  clerk  to  the  borough 
justices  shall  not  be  held  by  anyone  who  is  either 
clerk  of  the  peace  for  the  borough,  or  clerk  of 
the  peace  for  the  county  in  which  such  borough 
is  situate,  or  a  partner  of  the  one  or  the  other  of 
such  officers.    The  question  is,  whether  anything 
has  been  done  here  in  violation  of  the  evident 
general  intention  of  the  Legislature  to  prevent 


these  two  offices  being  held  together  by  the  same 
individual.    And  if  within  the  Act  of  Parliament 
we  find  any  provision  which,  as  I  have  said,  apply- 
ing the  ordinary  rules  applicable  to  the  construc- 
tion of  tlie  language  of  the  Legislature,  compels 
us  to  come  to  such  a  conclusion,  we  must  conform 
to  the  law.    We  have  then  to  consider  whether 
this  case  comes  within  the  words  of  the  Act  of 
1861.    Now,  no  doubt  when  we  look  at  the  5th 
section  of  that  Act  of  Parliament,  we  find  a  direct 
enactment  that  it  shall  not    be  lawful  for  the 
justices  of  a  borough  to  appoint  or  crmtinno  as 
their  clerk  (among  other  persons  described)  **  any 
clerk  of  the  peace  for  the  county  in  which  such 
borough  is  situate."    Now,  here  there  can  be  no 
doubt  that  the  borough  justices  have  not  only  con- 
tinued but  they  have  actually  appointed  a  person 
who  at  the  time  he  was  so  appointed,  and  at  the  time 
he  was  re-appointed,  as  it  has  been  called,  to  the 
office  of  clerk  to  the  borough  justices,  held  the 
office  of  clerk  of  the  peace  for  the  county  in  which 
the  borough  is  situate,   and   therefore  it  would 
clearly  be  within  that  provision.     It  is  unneces- 
sary to  consider  whether  the  mere  continuing  tho 
clerk  to  the  justices  without  more,  without  any 
formal    appointment    or  re-appointment,    would 
be  within  the  Act,  because  this  is  not  an  action 
for  penalties  incurred  between    June  1874    and 
Nov.  1874,  the  times  respectively  when  he  was 
appointed  clerk  of  the  peace  for  the  county,  and  re« 
appointed  clerk  to  the  justices  of  the  borough ; 
tnerefore  I  offer  no  opinion  upon  that.    It  must 
not    be   supposed,    however,    that    I  think    any 
penalties  could  have  been  recovered,  althqugh  £ 
do  not  say  that  they  could  not  have  been,  ia 
respect  of  acts  done  during  that  interval  of  time. 
But  he  has  been  reappointed.    He  was  appointed 
clerk   of   the    peace    for    the   county    in    June 
1874;  he  was   appointed,  or  reappointed,  I  care 
not   which,    clerk    to  the    borough    justices   in 
Nov.  1874;    and   the  question  is  whether   that 
latter  appointment  or    reappointment  is  within 
and  authorised  by  the   proviso  which    we    find 
at  the  end   of  the   fifth   section   of  the  Act  of 
Parliament.    Now,  the  words  of  that  proviso  are 
these  :  "  Provided  that  nothing  herein  contained 
shall  prevent  the  justices  of  any  borough  re-ap- 
pointing as  their  clerk  any  clerk  of  the  peace  or 
partner  of  such  clerk  of  the  peace  of  their  borough, 
or  of  the  county  in  which  such  borough  is  situate, 
who,"  and  hero  come  the  important  words  upon 
which  the  question  whether  the  appointment  or 
re-appointment  is   valid  or  void  really  depends, 
'*  who  at  the  time  of  the  passing  of  this  Act  shall 
be,  or  who  shall  not  at  the  time  of  such  reap- 
pointment have  ceased  to  be,  the  clerk  of  such 
justices."    Now,  I  do  not  enter  into  the  question 
whether  this  gentleman  had  ceased  to  be  the  clerk 
to  the  justices.    Nothing  can  be  more  clear  than 
that  he  was  at  the  time  of  the  passing  of  this  Act 
clerk  to  the  justices.    Whether  he  has  continued 
such  during  the  whole  interval  or  not  is  not  t):e 
question,  unless  the  learned  counsel  for  the  plain- 
tiff is  right  in  saying  that  the  word  "  or,"  in  the 
froviso  should  be  read  '*  and."  I  take  the  words  as 
find  them,  and  nothing  can  be  clearer  than  this — 
if  the  validity  of  this  appointment  or  reappointment 
depends  upon  the  very  words  of  this  section,  it 
clearly  appears  within  these  very    words,    that 
Mr.  Fox  was,  at  the  time  of  the  passing  of  this  Act 
in  1861,  clerk  to  the  borough  justices.    Then  it  ia 
,  said  that  we  are  to  read  the  word  "  or  "  as  "  and," 
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and  that  both  requisites  mast  concur,  namely 
not  only  that  he  should  have  been  clerk  to  the 
borough  justices  at  the  passing  of  the  Act  in  1861, 
but  also  that  he  should  not  at  the  time  of  such  re- 
appointment have  ceased  to  be  such  clerk.  I  do 
not  think  that  in  an  action  for  penalties,  where 
really  there  has  been  no  violation  of  anything 
obviously  within  the  intention  of  the  Legislature, 
we  should  be  justified  in  substituting  the  one  word 
for  the  other  in  order  to  make  a  gentleman  liable 
to  penalties  for  an  act  which  is  within  the  words  of 
the  whole  of  the  Act  or  Acts  of  Parliament  taken 
together,  and  which  is  in  itself  entirely  blameless 
and,  for  aught  that  we  know,  expedient  and  neces- 
sary, in  the  state  of  the  county  in  which  the 
appointment  has  been  made.  Upon  this  ground, 
therefore,  that  we  must  read  the  Act  as  we  find  it, 
although  the  holding  of  these  two  offices  together 
by  one  individual  is  illegal  within  the  general 
purview  of  the  two  Acts  of  Parliament  read  toge- 
ther, yet  finding  that  by  the  express  words  of  the 
proviso  in  the  5th  section  of  the  Act  of  1861,  the 
act  of  appointment  is  rendered  lawful  by  reason 
that  the  gentleman  in  question  was,  at  the  time  of 
the  passing  of  that  Act,  clerk  to  the  borough 
justices.  I  am  clearly  of  opinion  that  his  re- 
appointment in  Nov.  1874  was  lawful,  and  that  from 
that  time  forth  be  acted  as  clerk  to  the  borough 
justices,  and,  consequently,  that  the  act  of  re- 
appointment itself  by  the  magistrate  in  question  is 
not  a  subject  of  an  action  for  penalties. 

GLEASsr,  B. — I  am  quite  of  the  same  opinion. 
The  case  depends  entirely  upon  the  proviso  in  the 
5bh  section  of  the  24th  &  25th  Yict  c.  75.  A  per- 
son who  is  clerk  of  the  peace  for  a  county  or 
borough  is  in  general  disqualified  for  being  clerk 
to  the  justices,  and  the  appointment  of  such  a 
person  would  be  altogether  illegal.  It  might  be 
void  possibly,  but  would  be  altogether  illegal. 
But  previous  to  this  Act  there  is  no  disqualifica- 
tiou,  and  therefore  a  person  might  have  had  the 
status  of  clerk  to  the  justices  with  the  right  to 
appointment  as  clerk  of  the  peace  for  the  county. 
That  was  the  position  of  this  gentleman.  It 
seems  to  me  pretty  obvious  that  it  was  thought 
not  to  be  right  to  deprive  such  a  person  of  that 
which  was,  to  a  certain  extent,  annexed  to  that 
status,  as  they  would  be  depriving  him  of  it  with- 
out compensation ;  and  therefore  the  proviso  is 
framed  to  meet  that  particular  case.  Now,  what 
would  properly  take  place,  I  apprehend,  upon  the 
appointment  as  clerk  of  the  peace  of  a  person  who 
was  clerk  to  the  justices,  would  be  that,  as  he  held 
that  latter  office  during  the  pleasure  of  the 
justices,  the  justices  would  at  their  first  meeting 
displace  him  and  appoint  another  person.  That 
would  be  the  ordinary  course  of  things,  and 
what  ought  to  happen,  and  what  would 
ordinarily  happen.  But  the  proviso  gives  them 
another  alternative,  and  this  particular  pro- 
viso, which  is  a  proviso  in  the  penalty  clause, 
is,  no  doubt,  according  to  the  ordinary  rules  of 
construction,  to  be  read  either  strictly  or  literally 
as  far  as  it  is  to  the  interest  of  the  person  who  is 
sued  to  read  it  so.  This  proviso  is  in  the  terms 
which  have  been  referred  to,  and  it  is  contended  on 
the  part  of  the  defendant  that,  being  within  the 
first  part  of  the  proviso,  is  of  itself  sufficient.  But, 
says  the  learned  counsel  for  the  plain ti£f,  you 
ought  not,  where  you  have  an  alternative  intro- 
duced by  the  word  "  or,"  to  read  it  in  any  other 
way  than  as  a  complete  alternative,  or  to  make  it 


a  separate  cade.  There  is  something  to  be  said  in 
favour  of  that,  no  doubt.  But  if  you  were  to  read 
the  first  part  as  separate  you  must  read  the  second 
part  as  separate  too.  I  must  say  that  the  learned 
counsel  for  the  plaintiff  has  produced  a  conclusive 
argument  to  show  that  you  cannot  read  the  second 
part  of  that  alternative  separately,  as  enabling  the 
appointment  of  any  person  who,  at  the  time  of  the 
re-appointment,  happened  to  be  clerk  to  the  jus- 
tices. It  seems  to  me  to  be  quite  a  satisfactory 
argument,  and  it  would  really  be  in  a  roundabout 
way  defeating  the  intention  of  the  Act  of  Parlia- 
ment altogether  to  enable  them  to  have  a  fresh 
person — it  might  be  clerk  to  the  justices  who  was 
appointed  from  time  to  time  clerk  of  the  peace.  I 
have,  therefore,  very  great  difficulty  in  acceding 
to  that  part  of  the  argument  of  the  learned 
counsel  for  the  defendant.  It  is  sufficient,  how- 
ever, to  refer  to  the  first  alternative.  We  must 
look  at  the  whole  proviso,  and  it  appears  to  me 
that  the  real  and  the  only  question  in  this  case  is, 
whether  the  operation  of  this  proviso  had  been 
exhausted  by  the  reappointment  of  Mr.  Fox  afber 
the  passing  of  the  Act  of  1861.  I  think  there  is 
a  good  deal  to  be  said  in  favour  of  that,  and  much 
also  against  it.  If  you  look  at  the  words,  they 
would  seem  rather  to  point  to  one  appointment. 
All  it  says  is  that  nothing  therein  contained  shall 
prevent  the  justices  from  doing  this  act,  that  is 
from  reappointing  as  their  clerk  any  clerk  of  the 
peace.  As  soon  as  they  have  reappointed  the  act 
is  done.  Then  it  is  said,  on  the  other  side,  that 
that  would  be  giving  a  limited  meaning  to  the 
section.  But  we  must,  of  course,  have  some 
regard  to  the  nature  of  the  proviso  ;  and  the  con- 
clusion at  which  I  have  arrived  is  that  it  is  not 
confined  to  one  act  of  appointment  or  re-appoint- 
ment, and  that  they  may  reappoint  from  time 
to  time  a  person  who  fulfilled  the  conditions 
therein  mentioned.  A  man  might  have  two  or 
three  partners.  He  might  he  clerk  of  the 
peace  and  he  might  be  clerk  to  the  justices  at 
the  time  the  Act  was  passed,  and  one  of  his  part- 
ners might  be  appointed  clerk  of  the  peace  of 
the  county.  Soon  afterwards  he  might  die  and 
another  of  his  partners  might  be  appointed  clerk 
of  the  peace  of  the  county.  It  strikes  me  that  the 
rational  construction  would  be  to  say  that  we  will 
still  give  him  the  privilege  which  he  would  have 
had  but  for  this  Act  being  extended  to  clerks  of 
the  peace  of  the  county,  as  long  a^  he  fulfils  the 
conditions  of  being  clerk  to  the  justices  at  the  time 
of  the  passing  of  the  Act,  or  clerk  to  the  justices  at 
the  time  when  the  office  of  clerk  of  the  peace  was 
accepted ;  and  that  this  re-appointment  might 
still  be  made.  I  do  not  feel  any  difficulty  what- 
ever as  regards  Mr.  Fox*s  appointment  between 
June  and  November  1874,  because  some  time  must 
reasonably  and  necessarily  be  allowed  to  elapse 
between  the  acceptance  of  the  one  office  and  the 
appointment  to  the  other. 

JPoLLOCK,  B. — I  also  think  that  the  plaintiff  here 
has  failed  to  make  out  any  case  against  the  defen- 
dant, under  this  Act  of  Parliament.  Looking  at 
the  facts  which  are  here  stated,  it  seems  to  me  to 
be  unnecessary  to  consider  what  is  the  precise 
status  of  a  clerk  to  the  justices,  who  is  al8o 
appointed  a  clerk  of  the  peace  anterior  to 
his  re-appointment  as  clerk  to  the  justices, 
because  the  only  case  which  could  be  made 
out  against  the  present  defendant  upon  the 
present  facts,  is  the   charge  that  he   appointed 
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one  C.  B.  Fox   to    be  clerk  to    the  justices  of 
the  said  borough.      That,    of  course,    is  pointed 
to  his  reappointment,  which  is  alleged  in  the  case 
t/)  have   taken    place  npon  the  9th    Nov.  1874. 
Kow.  was  that  reappointment  one  that  could  be 
legally  made  or  not  ?    To  answer  that  question,  I 
think  we  must  consider  what  was  the  intention  of 
the  5th  section  of  the  Act  of  1861     There  seems 
to  me  to  be,  by  the  express  words  of  that  section, 
two  clear  intentions  of  the  Legislature,  and  if  that 
be  so,  we  must  follow  those  intentions  to  see  how 
far  they  govern,  so  far  as  intentions  can  govern, 
the  different  parts  of  the  section.     Now  the  first 
intention  is  that  a  person  who  is  a  clerk  to  the 
justices  ought  not  to  hold  certain  other  offices 
besides  that  office,  one  of  which  other  offices  is  the 
office  of  clerk   of  the  peace  of  the  county.    But 
the  other  intention,  which  is  equally  clear,  is  to 
protect,  as  is  common  in  cases  of  this  kind  in  this 
country,  what  are  called  vested  interests.    The 
vested   interests    of    whom?      Not    the    vested 
interests    of   the  clerk   of    the    peace,    for   this 
Act    has    nothing    to    do    with     that,     but     it 
is    the    vested    interests    of    the    clerk    to    the 
justices,  and  that,  therefore,  would  require  that  the 
person,  who   accepts   the  office   of  clerk  to  the 
justices  previous  to  the  passing  of  this  Act  in 
1861,  should  never  have  taken    from    him    the 
opportunity  of  holding  jointly  with  that  office  the 
other  office  which   he  might,  previously  to  and 
but  for  this  Act,  have  held.     Otherwise  it  might 
be    argued,    and  the  ordinary  argument    might 
fairly  be  used,  that  he  was   induced  to  accept 
Hii  office,  and,  having  accepted  it,   and  having 
given  up  other  things  for  it,  was  cut  down  by 
the    Legislature    without    compensation.       That 
being  so,  I  do  not  myself  see  that  there  is  any 
very  great  difficulty  in   saying,   that   being  the 
object  and  intention  of  the  clause,  that  the  words, 
'*  who  at  the  time  of  the  passing  of  this  Act  shall 
bp."  &,c.    of  course  mean  that  he  must  hold  the 
office  at  the  time  of  the  passing  of  the  Act.    That 
this  gentleman  did;    "or  who  shall  not,  at   the 
time  uf  such  reappointment,  have  ceased  to  be  the. 
clerk  of  such  justices."     As  I  said  before,  I  con- 
sider it  unnecessary  hereto  consider  what  his  status 
was  after  his  accepting  the  appointment  of  clerk 
of  the    peace,   and  before  his  reappointment    as 
clerk  to  the  justices.    Although  I  should  not,  I 
confess,    have   much    difficulty  in    dealing    with 
that  question  if  the  facts  were  clear.    It  appears 
to   me    that    the   words    **  or  who  shall  not  at 
the  time  of  such  reappointment  have  ceased  to 
be,"  &c.,  mean  that  he  shall  be  a  person  who  held 
the  office  at  the  time  of  the  passing  of  the  Act,  and 
who  has,  either  by  resignation  or  otherwise,  ceased 
to  hold  it.  and  then  has  been  reappointed.     If  he 
had  ceased  to  hold  it  voluntarily,  and  was  unduly 
reappointed,  any  status  or  right  which  be  might 
enjoy  by  way  of  vested  interest  would  have  ceased 
to  exist,  and  the  proviso  in  this  section  of  the  Act 
would  not  apply.     In  this  case  it  appears  to  me 
that  he  has  not,  by  anything  which  has  occurred, 
ceased  to  be  a  clerk  to  the  justices  within   the 
meaning  of  this  section  or  the  proviso,  and  that, 
therefore,  the  case  against  the  defendant  fails. 

Judgment  for  the  defendant,  with  cost8.[a) 

Solicitors  for  the  plaintiff,  Clennell  and  Fraser, 
Solicitors  for  the  defendant.  Hunt,  and  Son, 

(n)  The  plaintiff  has  appealed  from  this  deoinon,  ard 
the  case  now  standB  for  neariuf  in  the  Court  of  Appeal. 
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B«ported  bj  M.  W.  1ffcKBLLA.a  and  J.  M.  Lslt,  Saqn. 


Thursday,  Jan,  19, 1876. 
Bedoate  (app.)  v,  Haynes  (reap.) 
Licensing  Act  1872,  s,  16,  sub-s,  1—"  Suffering " 
gaming  by  connivance  of  seroani — Evidence  of 
connivance. 
In  order  to  convict  a  licensed  person  of  suffering 
gaming  within  the  meaning  of  the  16th  section  of 
the  Licensing  Act  1872,  it  is  not  necessary  to  show 
actual  knowledge.    It  is  enough  to  show  conni' 
vance,  and  the  connivance  of  the  servant  is  Hie 
connivance  of  tJie  master, 
B,  kept  an  hotel  at  Epsom,  in  which  a  gentler/hon 
from  Neurmarket  took  three  rooms,  and  invited  a 
trainer  and  a  jockey  to  stay  with  him,    R.  went 
to  bed  at  11  p,m,,  leaving  a  haU  porter  in  charge 
of  the  house. 
TJie  porter  retired  to  ih£  extreme  end  of  the  house 
for  the  night.     While  tJts  porter  was  so  stationed 
the   guests    above-mentioned    played    cards  for 
money,  with  much  noise,  but  nd  interruption  on 
the  part  of  B,     The  justices  drew  the  tw/ere»»c« 
that  the  pointer  had  retired  at  iJie  instigation  of 
B.,  and  in  order  that  he  might  not  hear  what 
passed. 
Held,  iliat  it  could  not  be  said  that  tliere  toa«  no 
evidence  from  which  the  justices  might  drOfW  such 
inference,  and  a  conviction  of  B.  for  suffering 
gaming  affirmed. 
This  was  a  case  stated  under  20  So  21  Vict.  c.  43, 
by  two  justices  for  the  county  of  Surrey,  and  the 
following  are  the  material  parts  of  such  case : 

The  respondent  was  a  sergeant  of  the  Metro- 
politan Police  Force,  stationed  at  Epsom,  and  the 
appellant  the  landlady  of  the  King*8  Head  Hotel, 
High-street,  Epsom. 

The  information  was  laid  under  sect.  17,  sub* 
sect.  1,  of  the  Licensing  Act  1872,  which  enacts  as 
follows : 

If  any  licensed  person  suffers  any  g^mingf  to  be  carried 
on  on  nis  premises,  he  nhall  be  liable  to  a'  penalty  not 
exceeding  for  the  first  offence  101. 

It  was  proved  on  the  part  of  the  respondent, 
by  three  witnesses,  that,  whilst  standing  in  the 
public  street,  at  the  window  of  the  room  where 
the  play  took  place,  they  could  hear  the  con- 
versation, owing  to  the  loud  tone  of  voice  in 
which  it  was  conducted.  That  three  persons,  one 
a  horse  trainer,  called  James  Nightingall,  and 
another,  a  jockey,  called  Henry  Constable  (both 
being  inhabitants  of  Epsom),  were,  together  with 
Charles  Groucock,  gentleman,  of  Newmarket  (tem- 
porarily staying  at  the  King*s  Head  Hotel),  playing 
at  cards  for  money  in  a  room  in  the  house  ot  the 
appellant,  between  1.30  and  2.H0  a.m.  on  the  7th 
Jan.  1875.  It  was  subsequently  admitted  by  the 
said  Charles  Groucock,  who  was  called  as  a  wit- 
ness for  the  defence,  that  he  and  the  said  James 
Nightingall  and  Henry  Constable  were  at  such 
time  and  place  playing  at  cards  for  money. 

No  direct  evidence  was  given  that  the  appellant 
knew  of  the  gaming,  and  it  was  contended  on  her 
behalf  that  she  was  in  ignorance  that  play  for 
money  was  going  on  in  her  hoase  at  the  time 
stated,  and,  therefore,  that  she  did  not  suffer 
gaming  within  the  words  of  the  Act. 

The  appellant  gave  evidence  in  her  own  defence, 
and  also  called  the  witnesses  whose  names  and 
depositions  are  hereinafter  stated. 
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1.  Elizabeth  Bedgate,  the  appellant,  deposed  : 

That  she  was  defendant  in  the  case.  She  had  a  g^en- 
tleman  of  the  name  of  Groacock,  who  had,  on  the  30th 
Dec.  last,  taken  a  sitting  room  and  two  bedrooms,  and, 
on  the  evening  of  the  6th  Jan.,  had  taken  another  bed- 
room. He  had  been  a  visitor  in  the  honse  before ;  he 
was,  on  the  evening  of  the  6th,  an  occnpier  of  rooms  in 
the  honse.  The  honse  was  closed  at  eleven  o'clock  on 
the  6th ;  she  went  into  the  room  on  the  right  hand  side 
of  'the  hall,  a  little  before  eleven  o'clock,  to  ask  if  any 
refreshments  were  required  before  closing.  Mr.  Night- 
ingall  and  Mr.  Groncook  were  then  in  conversation,  and 
they  did  not  require  anything.  She  afterwards  closed 
the  house,  and  did  not  go  into  the  room  again ;  she  saw 
no  cards,  and  did  not  supply  any ;  she  had  no  cards  in 
the  house,  and  had  never  seen  any,  and  did  not  know  of 
any  card  playing.  As  she  came  away  she  told  the  hall 
porter  she  was  going  to  bed ;  she  then  locked  up  the  bar 
and  went  to  bed.  Mr.  Grouoock  had  engaged  two  bed- 
rooms, and  then  a  third  for  that  night,  and  all  three 
gentlemen  stayed  in  the  house  that  night.  Mr.  Groucock 
had  the  exclusive  use  of  the  room  for  the  seven  days 
mentioned,  and  he  was  still  there.  One  night  Mr.  Night- 
ingall  was  there.  The  said  bedrooms  w«>re  occupied 
by  Mr.  Groucock  and  Mr.  Constable,  and  the  third  by 
Mr.  Nightingall. 

2.  John  Matthews  deposed  : 

That  he  was  hall  porter  at  the  King's  Head.  It  was 
his  duty  to  close  the  house,  and  attend  on  customers, 
betting  and  gamiog  were  strictlv  nrohibited  in  the  house 
and  notices  sioiilar  to  that  produced,  which  was  in  the 
following  words,  "  Subscribers  and  visitors  are  respect- 
fully informed  that  betting  cannot  be  permitted,"  were 
hung  around  the  billiard  room.  On  the  night  of  the  6th 
Jan.  Mr.  Groucock  had  the  occupation  of  the  room  on  the 
right  hand  side,  with  Mr.  Constable  ;  he  had  the  exclu- 
sive use  of  it.  A  little  before  eleven  o'clock,  on  the 
evening  of  the  6th,  he  eaw  Miss  Bedgate  go  to  this  room, 
and  when  she  came  away  she  said  she  was  going  to  bed. 
She  then  closed  the  bar  and  went  to  bed.  He  (John 
Matthews)  closed  the  house  and  retired  to  his  own  chair, 
in  a  parlour  beyond  the  bar,  at  the  extreme  end  of  the 
house.  He  attended  the  door,  and  eaw  the  police  come 
in. — He  knew  nothing  whatever  of  any  gambling,  and  did 
not  go  into  the  room  after  eleven  o'clock  till  Mr.  Grou- 
cock went  to  bed,  when  he  turned  the  light  out. 

*3.  Charles  Groucock  deposed  : 

That  he  resided  at  Foley  House,  Newmarket,  andwa? 
of  independent  means.  On  the  6th  Jan.  he  was  residing 
at  the  King's  Head ;  he  came  there  on  the  81st  Dec.  1374, 
and  took  a  sitting  room  and  two  bedrooms,  and  Mr.  Con- 
stable  was  with  him  the  whole  time.  He  (Mr.  Groucock) 
had  one,  and  Mr.  Constable  the  other  bedroom.  On  the 
evening  of  the  6th  Mr.  Nightingall  was  with  him  (Mr. 
Groucock).  Just  before  eleven  o'clock  Miss  Bedgate 
came  into  his  room,  to  know  if  he  wanted  anything  more. 
He  asked  his  gaosts,  and  they  said  no.  They  were  then 
in  conversation.  She  said  she  was  going  to  bed.  After 
that  they  began  to  play  at  cards,  but  Miss  Bedgate  knew 
nothing  whatever  of  it,  and  they  played  till  the  police 
came  in.  There  was  no  concealing  the  cards ;  they  played 
for  money. 

On  the  above  evidence,  the  justices  were  of 
opinion  that  the  appellant  knew  that  gaming  was 
intended  to  be  carried  on  in  her  house,  and  that 
she  instructed  the  ball  porter,  who  waited  up,  to 
go  to  the  parlour  beyond  the  bar,  at  the  extreme 
eiid  of  the  bouse,  where  it  was  impossible  that  he 
could  hear  the  loud  talking  that  took  place,  in- 
stead of  being  in  his  usual  position  in  the  hall, 
where  he  could  have  beard  everything;  that,  in 
fact,  the  appellant  purposely  took  pains  not  to 
know  what  her  guests,  two  of  whom  were  resi- 
dents in  Epsom,  were  doing,  and  therefore  it  was 
by  her  own  wilful  neglect  of  proper  precautionary 
measures  and  provisions  on  her  premises,  and 
through  her  own  default,  that  the  gaming  took 
place.  They  were  also  of  opinion  that,  as  the  word 
•*  knowingly  "  was  inserted  in  the  form  of  licence 
given  in  the  schedule,  and  directed  to  be  used  by 
the  Act  9  Geo.  4,  c.  61,  which  Act  was  in  force  up 
Mkq,  Ca3. — Vr'«  X. 


to  the  year  1872,  the  Legislature,  by  leaving  out 
the  word  "  knowingly  "  in  the  Act  of  1872,  in- 
tended to  cast  upon  the  licensed  persons  the  onus 
of  taking  active  measures  to  prevent  gaming  oti 
their  premises,  and  that  it  was  not  necessary  to 
have  stronger  and  more  direct  'evidence  than  they 
had  in  support  of  the  information,  and  they  thought 
this  view  was  supported  by  the  fact  that  in  the 
section  immediately  preceding  the  one  in  question, 
viz.,  the  16th  section,  a  penalty  is  imposed  for 
"  knowingly"  harbouring  a  constable. 

The  decision,  therefore,  was  that  the  defendant 
bo  convicted  of  the  offence  with  which  she  was 
charged,  and  that  she  pay  a  penalty  of  61.  and  costs. 
The  question  of  law  for  the  opinion  of  the  court 
was,  whether  proof  of  actual  and  direct  knowledge 
on  the  part  of  the  appellant  or  her  servants  that 
play  for  money  was  going  on  on  her  premises  at 
the  time  hereinbefore  stated,  was  necessary  to 
support  the  conviction  under  sub-sect.  17  of  the 
Licensing  Act  1872. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  the  said 
conviction  to  stand  :  but  if  the  court  should  be  of 
opinion  otherwise,  the  information  to  be  dis- 
missed. 

The  case  came  on  to  be  argued  before  the  Court 
of  Queen's  Bench  on  the  12ch  June  1875,  when  it 
was  ordered  to  be  restated  "  specially  with  refer- 
ence to  any  evidence  of  the  hall  porter  having  been 
sent  to  an  unusual  place."  The  following  addi- 
tional statement  was  accordingly  submitted : — 
"  There  was  not  any  direct  evidence  that  the  hall 
porter  was  sent  to  an  unusual  place.  His  own 
evidence  was  that  he  retired  to  his  own  chair,  in  a 
parlour  beyond  the  bar,  *  at  the  extreme  end  of 
the  house.'  As  the  usual  place  for  the  hall  porter 
is  in  the  hall,  and  he  stated  before  us  that  part  of 
his  duty  was  to  wait  upon  the  guests  in  the  sit- 
ting room,  we  drew  the  inference  that  the  removal 
of  the  chair  to  the  greatest  possible  distance  from 
the  room  was  in  order  that  he  might  not  hear 
lifhat  passed  there,  and  that  such  removal  was 
directed  by  the  appellant." 

Willis,  for  the  appellant,  argued  that,  to  bring 
the  appellant  within  the  terms  of  sect  17,  sub-sect. 
1,  of  the  Licensing  Act  1872,  it  was  necessary  tt) 
show  that  the  gaming  was  with  the  permission  of 
the  appellant,  and  that  the  case  did  not  disclose 
any  evidence  of  such  permission.  He  cited  BosUy 
app.Y.  Davies,  resp.  (33  L.  T.  Rep.  N.  S.  528 j.  In  that 
case  a  party  of  gentlemen  were  playing  cards  for 
inoney  in  a  room  of  the  appellant's  licensed  pre- 
mises, and  were  disturbed  by  a  police  constable, 
who  heard  them  from  outside.  The  appellant*H 
manager  knew  nothing  about  it,  and  it  did  not 
appear  that  any  waiter  came  into  the  room  whilst 
they  were  playing.  It  was  held  by  the  court 
(Cockburn,  C.J.  and  Mellor  and  Qaain,  J  J.)  that 
it  must  appear  that  there  was  gross  negligence  or 
wilful  ignorance  on  the  part  of  the  licensed  person 
or  his  servant,  in  order  to  support  a  conviction  for 
"sufifering  gaming."  There  was  no  such  gross 
negligence  in  the  present  case,  and  no  evidence  to 
warrant  the  inference  which  the  justices  have 
drawn. 

The  Aftoiiiey-Gcneral  (Sir  J.  Holker,  Q.C.),  for 
the  respondent,  argued  that  there  was  evidence  of 
constructive  kciowledge  on  the  part  of  the  appel- 
lant, and  that  she  was  liable  for  the  acts  and 
omissioiis  of  her  hall  porter,  whom  she  had  left  in 
charge  of  the  house. 
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Blackbuan,  J. — I  am  of  opinion  that  our  judg- 
ment ought  to  be  for  the  respondent.  I  think  that 
there  was  evidence  on  which  the  justices  might 
draw  the  conclusion  that  the  appellant  had  suffered 
gaming  within  the  meaning  of  sect.  17,  sub- sect.  1, 
of  the  Licensing  Act  1872.  The  conviction  was 
for  suffering  gaming,  and  that  there  was  gaming 
in  fact  is  perfectly  clear.  But  the  mere  fact  of  the 
gaming  having  taken  place  is  not  enough ;  it  must 
be  also  shown  that  it  took  place  by  the  fault  or 
with  the  connivance  of  the  party  convicted,  and 
whether  it  so  took  place  is  a  question  of  fact.  But 
if  tne  landlord  goes  away,  or  goes  to  bed,  and 
leaves  another  person  in  charge,  he  is  answerable 
for  the  whole  conduct  of  the  person  so  left  in 
charge,  and  is  liable  for  the  connivance  of  such 
person.  Now  what  were  the  facts  here  P  It  ap- 
pears that  a  gentleman  of  independent  means 
connected  with  Newmarket,  takes  three  rooms  in 
the  hotel  of  the  appellant,  and  invites  two  other 
persons,  the  one  a  jockey  the  other  a  trainer,  to 
stay  with  him  in  those  rooms.  Now  I  do  not  sav 
that  there  is  any  inference  in  law  that  three  such 
persons  would  engage  in  gaming.  But  what  I  do 
say  is,  that  it  is  not  improbable  they  would  do  so. 
The  landlady,  knowing  the  character  of  these  per- 
sons, goes  to  bed  leaving  the  hall  porter  in  charge 
of  the  house.  Here  comes  the  important  part  of 
the  case.  It  was  the  duty  of  the  hall  porter  to  sit 
np  and  look  ailer  the  wants  of  all  the  guests  at 
the  hotel.  Now  upon  the  first  statement  of  the 
case,  the  justices  find  that  the  hall  porter  went 
away  to  the  furthest  part  of  the  house,  so  that  he 
did  not  hear  the  noise  made  of  the  gamblers  which 
was  heard  in  the  street,  and  would  have  been 
heard  by  him  if  he  had  not  changed  his  place.  The 
justices  drew  the  inference  that  he  went  away  on 
purpose,  and  holding  that  his  connivance  was  the 
connivance  of  his  mistress,  convicted  her.  In  the 
amended  statement  I  find  they  say  that  there  was 
no  direct  evidence  that  the  porter  went  away  to  an 
unusual  place ;  but  that  the  evidence  was  that  he 
retired  to  the  extreme  end  of  the  house,  and  that, 
**  as  the  usual  place  for  the  hall  porter's  chair 
is  in  the  hall,"  and  his  duty  was  to  wait  on 
the  guests  in  the  sitting-room,  the  justices  drew 
the  inference  that  he  retired  for  the  express 
purpose  of  not  hearing  what  passed.  Now  I 
do  not  think  that  the  necessary  inference  was 
that  he  went  away  on  purpose.  Nor  was  there 
any  duty  upoo  him  to  enter  the  room  where  the 
gaming  was  going  on,  or  to  listen  at  the  door. 
But  as  his  duty  was  to  stay  within  call  and  he  did 
not  stay  within  call,  might  net  the  justices  draw 
the  inference  that  he  went  away  for  the  express 
purpose  of  not  being  able  to  know  of  the  gaming 
if  it  should  take  place  ?  Whether  I  should  draw 
such  an  inference  myself  I  am  not  sure.  But  I 
think  that  Epsom  justices  might  draw  such  an 
inference. 

Lush,  J. — I  am  of  the  same  opinion.  It  was  not 
necessary  to  prove  aciual  knowledge.  The  offence 
of  "  suffering  "  may  be  committed  by  connivance, 
and  the  connivance  of  the  servant  is  the  conni- 
vance of  the  master.  Now  there  was  some  evi- 
dence of  the  connivance  of  the  servant  in  this  case. 
The  justices  might,  and  indeed  were  bound,  to  u^e 
their  general  knowlege,  and  we  may  assume  that 
they  bad  a  general  knowledge  of  the  proper  place 
for  the  hall  porters  chair.  "Whether  I  should 
draw  the  inference  which  the  justices  have  drawn 
1  do  not  know.    It  is  enough  for  us  to  say  that 


there  was  some  evidence  on  which  they  mig  ht 
have  drawn  it. 

Judgment  for  respondent 

Solicitor  for  the  appellant,  ATnbrose  Haynes, 

Solicitor  for  the  respondent,  Tke  Solieitor  for 
the  Treasury, 

Saturday,  Jan.  22, 1876. 
West  Ham  Local  Boaed  v.  Maddaics. 

Limitation — Debt  upon  a  statute — Concurrent  re- 

m^y  with  su^nmary  proceedings  (11  ^12  Vict. 

c.  63,  s,  69 ;  24  ^  25  Ktc/.  c.  61,  s.  24). 
By  sect,  69  of  the  Public  Health  Act  1848,  a  local 

board  can  recover  expenses,  to  be  paid  by  owners 

in  default,  in  a  summary  manner;  the  limitalion 

for  such  recovery  being,  by  11  ^  12  ViU.  c.  43, 

8. 11,  six  months. 
By  sect.  24  of  a  similar  Act  0/I86I,  proceedings  for 

the  recovery  of  demands  below  20{.  ma/y,  at  the 

option  of  Die  local  board,  be  taketh  in  a  County 

Court  as  upon  a  debt. 
Hdd,  upon  appeal  from  a  County  Court,  that  pro^ 

ceedings  under    the    last^mentioned  section  are 

barred  by  a  six  m,onths*  limitation,  in  the  sam^ 

way  as    if  they  were    taken    in   a    summary 

manner. 
Appeal  from  the  Middlesex  County  Court  holden 
at  Bow. 

This  was  an  action  brought  to  recover  the  sum 
of  132. 18«.  upon  the  following  particulars : 

This  action  is  brought  to  recover  a  sum  of 
132. 18ff.  payable  by  the  defendant  as  the  owner  of 
certain  premises  in  a  certain  street,  called  Victoria 
Dock-roadi  as  the  amount  of  a  certain  contri- 
bution towards  the  expenses  incurred  by  the 
plaintiffs  in  sewering,  levelling,  paving,  flagging, 
and  channelling  the  said  street,  after  notice  in 
writing  duly  given  pursuant  to  the  Public  Health 
Acts  and  the  other  Acts  incorporated  therewith, 
to  the  owners  and  occupiers  of  the  premises 
adjoining,  fronting,  and  abutting  upon  such  part 
of  the  said  street  as  required  to  be  sewered, 
levelled,  paved,  flagged,  and  channelled  pursuanc 
to  such  Acts,  such  contribution  being  the  propor- 
tion settled  by  the  plaintiff's  surveyor  according^ 
to  the  frontage  of  the  defendant's  said  premises 
as  the  amount  to  be  paid  by  the  owner  of  the  said 
premises.  And  the  plaintiffs  claim  the  above 
amount  by  virtue  of  the  various  Public  Health 
Acts,  the  Local  Government  Acts,  and  the  West 
Ham  Local  Board  of  Health  Act  1867  and  the 
Acts  incorporated  therewith. 

The  cause  was  tried  on  the  2Dd  July  1875. 

No  witnesses  were  called,  but  the  case  was  de- 
cided on  admissions,  and  the  following  are  the 
facts  of  the  case  : 

The  defendant  was  on  the  9th  Sept.  1862  and 
still  is  the  owner  of  certain  premises  situated  in  a 
certain  street  called  Victoria  Dock  Boad,  and  the 
plaintiffs  are  the  local  board  of  the  district  in 
which  the  said  house  and  street  are  situate. 

Previously  to  the  9  th  Sept.  1862  the  said  street 
was  not  sewered,  levelled,  paved,  flagged,  and 
channelled  to  the  satisfaction  of  the  plaintiffs. 

On  the  9th  Sept.  1862  the  plaintiffs  duly  passed 
a  resolution,  conformably  with  their  statutable 
powers,  that  the  said  street  should  be  made  up 
and  properly  sewered,  levelled,  paved,  flagged,  and 
channelled. 

The  defendant's  house  and  premises  fronted 
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adjoined,  and  abutted  upon  the  part  of  the  street 
requiring  the  above  work. 

Due  notice  in  vs  riting  was  given  by  the  plaintiffs 
to  the  defendant  upon  the  20th  Sept.  1882,  accord- 
ing to  the  statute,  requiring  the  defendant  to 
sewer,  level,  pave,  flag,  and  channel,  the  parts  of 
the  said  street  on  which  his  lands  and  premises 
abutted  within  the  time  specified  in  the  notice. 

The  defendant  did  not  execute  the  said  work. 

The  plaintiffs,  under  the  powers  given  to  them 
by  statute,  thereupon  proceeded  to  execute  the 
said  work,  and  their  surveyor,  upon  the  6bh  Sept. 
1865,  settled  the  proportion  of  the  expenses  in- 
curred by  the  plaintiffs  in  executing  the  above 
works  to  DO  paid  by  the  defendant,  according  to 
the  frontage  of  his  premises,  at  the  sum  of 
13L  18«.,  and  no  dispute  ever  arose  between  the 
plaintiffs  and  the  defendant  as  to  the  amount. 

On  the  5th  Jan.  1872,  the  plaintiffs  demanded 
the  said  sum  from  the  defendant. 

No  proceedings  were  taken  by  the  plaintiffs 
against  the  defendant  until  this  action  was  brought 
on  the  26th  May  1875. 

The  defendant  gave  notice  of  a  special  defence, 
that  the  cause  of  action  did  not  arise  within  six 
years. 

Upon  the  hearing,  it  was  contended  before  the 
said  County  Court  judge,  on  the  part  of  the 
plaintiffs,  that  the  action  was  founded  on  a  statute, 
and  that  the  period  of  limitation  was  twenty 
years.  On  the  part  of  the  defendant,  that  it  was 
the  same  as  upon  a  summary  application  before 
justices,  and  that  the  option  given  by  24  &  25 
vict.  c.  61,  s.  24,  must  be  exercised  within  six 
months,  and  that  the  plaintiffs  were  accordingly 
l»rred. 

In  order  to  enable  the  case  to  be  put  in  train  for 
discussion,  the  judge  decided  all  the  points  in 
favour  of  the  defendant,  but  gave  the  plaintiffs 
leave  to  appeal,  it  being  agreed  that  tne  court 
should  have  power  to  make  such  order  as  he  ought 
to  have  made. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  above  stated,  the  right  of 
the  plaintiffs  to  i-ecover  the  amount  was  barred  by 
lapse  of  time.  Judgment  was  to  be  made  as  the 
court  should  direct. 

-Dayi  Q.C.  (with  him  W.  Q.  Harrison)  argpied  for 
the  plaintiffs,  the  appellants. — The  sole  question 
is  what  period  of  limitation  governs  an  action  of  this 
kind.  The  plaintiffs  are  right  if  the  ordinary 
period  in  respect  of  a  debt  upon  a  statute — viz., 
twenty  years,  is  the  only  limitation  (3  &  4 
Will.  4,  c.  42,  s.  3 ;  see  Shepherd  v.  Hills,  25  L.  J., 
Ex.  6.)  The  Public  Health  Act  1848  (11  &  12  Vict., 
0.  63),  s.  69,  enacts  that  in  case  any  present  er 
future  street,  or  any  part  thereof  (not  being  a 
highway)  be  not  sewered,  levelled,  paved,  flagged, 
and  channelled  to  the  satisfaction  of  the  Local 
Board  of  Health,  such  board  may,  by  noiice  in 
writing  to  the  respective  owners  or  occupiers  of 
the  premises  fronting,  adjoining,  or  abutting  upon 
such  parts  thereof  as  may  require  to  be  sewered, 
levelled,  paved,  flagged,  or  channelled,  require 
them  to  sewer,  level,  pave,  flag,  or  channel  the 
same  within  a  time  to  be  specified  in  such  notice. 
And  if  such  notice  be  not  complied  with,  the  said 
local  board  may,  if  they  shall  think  fit,  execute 
the  works  mentioned  or  referred  to  therein ;  and 
the  expenses  incurred  by  them  in  so  doing  shall  be 
paid  by  the  owners  in  default,  according  to  the 
frontage  of  their  respective  premises,  and  in  such 


proportion  as  shall  be  settled  by  the  surveyor,  or, 
in  case  of  dispute,  as  shall  be  settled  by  arbitra- 
tion (having  regard  to  all  the  circumstances  of  the 
case)  in  the  manner  provided  by  this  Act,  and  such 
expenses  may  be  recovered  from  the  last  mentioned 
owners  in  a  summary  manner,  or  the  same  may  be 
declared  by  order  of  the  said  local  board  to  be 
private  improvement  expenses,  and  be  recoverable 
as  such  in  the  manner  hereinafter  provided."  By 
11  &  12  Vict.,  c.  43,  s.  11,  it  is  enacted,  "  That 
in  all  cases  where  no  time  is  already  or 
shall  hereafter  be  specially  limited  for  mak- 
ing any  such  complaint  or  laying  any  such 
information  in  the  Act  or  Acts  of  Parlia- 
ment relating  to  each  particular  case,  such 
complaint  shall  be  made  and  such  information 
shall  be  laid  within  six  calendar  months  from  the 
time  when  the  matter  of  such  complaint  or  infor- 
mation respectively  arose."  Under  these  two 
statutes  this  debt  was  created,  and  a  special 
remedy  supplied,  subject  .to  a  six  months'  limita- 
tion. [Blackburn,  J. — And  no  action  for  the  debt 
could  lie.]  Perhaps  so.  Then  by  24  &  25  Vict.  c. 
61,  s.  24,  "Proceediogs  for  the  rpcovery  of  de- 
mands below  twenty  pounds,  which  local  boards 
are  now  empowered  by  law  to  recover  in  a  sum- 
mary manner,  niay,  at  the  option  of  the  local  board, 
be  taken  in  the  County  Court  as  if  such  demands 
were  debts  within  the  cognisance  of  such  courts." 
The  demand  in  this  case  must  be  treated  as  any 
other  debt  of  like  kind,  that  is,  a  debt  upon  a 
statute.  The  limitation  of  six  months  was  a  mere 
incident  of  the  summary  remedy,  and  no  part  of 
the  cause  of  action.  Wnen  another  remedy  was 
given,  there  was  no  application  of  the  limitation 
to  the  new  remedy.  It  could  not  be  contended 
that  if  the  summary  remedy  had  been  abolished 
simply  that  the  debt  could  not  be  recovered  at  all ; 
and  in  that  case  the  previous  limitation  would  go 
with  the  remedy. 

Grantham,  appeared  for  defendant. 

Blackbubn,  J. — We  need  not  call  upon  the  other 
side.  It  is  clear  to  us  that  the  County  Court  Judge 
was  right  in  deciding  for  the  defendant.  11  &  12 
Vict.  c.  63,  s.  69  enacted  that  these  expenses  might 
be  recovered  in  a  summary  manner,  and  gave  no 
othQr  remedy.  The  Legislature  thereby  limited 
the  period  of  such  recovery  to  that  which  was 
incident  to  a  summary  remedy.  Mr.  Day  argues 
that  if  the  summary  remedy  given  by  this  Act  had 
been  repealed  without  any  further  enactment  con- 
cerning the  debt,  an  action  would  lie  for  twenty 
years ;  and,  therefore,  when  a  power  to  recover  by 
action  is  added  to  the  summary  remedy,  the  result 
is  the  same.  Whatever  might  have  been  the 
effect  of  a  simple  repeal  of  the  summary  remedy 
we  need  not  consider.  The  later  Act,  24  &  25  Vict, 
c.  61  s.  24,  gives  local  boards  an  option  to  recover 
demands  below  £20  either  in  a  County  Court  or  in 
a  summary  manner  as  before.  It  says  proceedings 
maybe  taken  in  the  County  Court  as  if  such  demands 
were  debts  within  the  cognisance  of  such  courts. 
It  does  not  say  that  a  local  board  may  have 
its  choice  of  the  limitation  to  its  demand ;  such 
a  power  to  choose  would  be  unreasonable;  and 
there  would  follow  this  unreasonable  and  absurd 
effect,  that  if  the  demand  were  over  £20  the  limi- 
tation would  be  six  months,  if  under  201.  it  would 
be  twenty  years.  I  think  the  statutes  themselves 
sufficiently  show  by  the  words  used  that  the  six 
months'  limitation  applies  to  recovery  in  a  County 
Court  as  well  as  in  a  summary  manner,  and  this 
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Blackburn,  J.~I  am  of  opinion  that  our  judg- 

meab  ongLit  to  be  for  Che  reBpondeat.  I  think  that 
there  yiaa  evidence  on  which  the  juBtices  might 
draw  the  conclusion  that  the  appellant  had  suffered 
gaining  within  the  meaning  of  sect.  17.  Bub-Hect.  1, 
of  the  LiceoBing  AcC  1872.  The  conriction  was 
for  suffering  gaming,  and  that  there  waa  gaming 
in  fact  is  perfectly  clear.     But  the  mere  fact  of  the 

g&ming  having  taken  place  is  uot  enough ;  it  must 
a  also  sbowQ  that  it  took  p\aao  by  the  fault  or 
with  the  connivance  of  the  part;  convicted,  and 
whether  it  so  took  place  is  a  question  of  fact.  But 
if  tne  landlord  goea  away,  or  goes  to  bed,  and 
leaves  another  person  in  charge,  he  ia  answerable 
lor  the  whole  conduct  of  the  person  so  left  in 
charge,  and  is  liable  for  the  oonnivanca  of  such 
person.  Now  what  were  the  facta  here  P  It  ap- 
pears that  a  gentleman  of  independent  means 
L'oniiected  with  Hewmarket,  takoB  three  rooms  in 
the  hotel  of  the  appellant,  and  invites  two  other 
persons,  the  one  a  jockey  the  other  a  trainer,  to 
stay  with  him  in  those  rooms.  Now  I  do  not  ear 
that  there  is  any  inference  in  law  that  three  ancb 
pereons  would  eng^e  in  gaming.  Bat  what  I  do 
say  is,  that  it  is  not  improbable  they  would  do  so. 
The  landlady,  knowing  the  character  of  these  per- 
sons, goea  to  bed  leaving  the  hall  porter  ia  charge 
of  the  house.  Here  comes  the  important  port  of 
the  case.  It  was  the  duty  of  the  ball  porter  to  sit 
up  and  look  alter  the  wants  of  all  the  guesta  at 
the  hotel.  Now  npon  the  first  statement  of  the 
case,  the  justices  find  that  the  hall  porter  went 
away  to  the  furthest  part  of  the  house,  bo  that  be 
did  not  bear  the  noise  made  of  the  gamblers  which 
was  heard  in  the  street,  and  would  have  been 
heard  by  him  if  he  had  not  changed  his  place.  The 
jastices  drew  the  inference  that  bo  went  away  on 
pnrpoae,  and  holding  that  his  connivance  was  the 
connivance  of  bis  mistress,  convicted  her.  In  the 
amended  statement  I  find  they  say  that  there  was 
no  direct  evidence  that  the  porter  went  away  to  an 
unusual  place;  but  that  the  evidence  was  that  be 
retired  to  the  extreme  end  of  the  house,  and  that, 
"  as  the  usual  place  for  the  hall  porter's  chair 
is  in  the  hall,  and  his  duty  was  to  wait  on 
the  guests  in  the  eittiug-room,  the  justices  drew 
the  inference  that  be  retired  for  the  express 
purpose  of  not  heariog  what  passed.  Now  I 
do  not  think  that  the  necessary  inference  waa 
that  he  went  away  on  purpoae.  Nor  was  there 
any  duty  upoB  him  to  enter  the  room  where  the 

giming  was  going  on,  or  to  listea  at  the  door, 
utasliis  duty  was  to  stay  witbin  call  and  be  did 
not  stay  within  call,  might  net  the  justices  draw 
the  inference  that  be  went  away  for  the  expreaa 
purpose  of  not  being  ablo  to  know  of  the  gaming 
if  it  sboald  take  place  ?  Whether  I  should  draiv 
Buch  an  inference  myself  I  am  not  snre.  But  I 
think  that  Epsom  juatices  might  draw  such  an 
inference. 

Lush,  J. — I  am  oE  the  same  opinion.  It  was  not 
necessary  to  prove  actual  knowledge.  The  offence 
of  "  suBering  "  may  be  committed  by  (»nniTance, 
and  the  connivance  of  the  servant  ia  the  conni- 
vance of  the  master.  Now  there  was  some  evi- 
dence of  the  cimnivance  of  the  servant  in  this  case. 
The  justices  might,  and  indi?ed  were  bound,  to  aie 
their  goneral  knonlege,  and  we  may  assume  that 
they  bad  a  general  knowledge  of  the  proper  place 
lor  the  hall  porter's  cbair.  Whether  I  should 
draw  the  inference  which  the  justices  have  dntwn 
1  do  not  know.     It  is  enough  for  us  to  say  that 


there  was  some  evidenoe  on  which  they  might 
have  drawn  it.  ,__, 

Judgment/or  wpondettL 

Solictor  lor  the  appellant,  Antbrote  Baynet. 
Solicitor  for  the  respondent,  Th^  BolieUor  for 
the  Treasury. 

Satitrday,  Jan.  22,  1876. 
West  Ham  Local  Board  v.  Maddam. 

LijnUation—Bebt  upon  a  »lai^^—Oo^!^^'J^ 
medy  with  tuimnury  proceedings  CU  9  *^  '"*' 
c.  6a,  «.  69 ;  24  *  26  ^iel.  e.  61,  «-  24). 

Sy  sect.  69  of  the  Public  HeaUh  Ad  1848,  a  !«« 
6oard  ean  recouer  ecpeMeg,  to  be  paW  by  Wiuffl 
*»  default,  in  a  tummary  manner ;  the  hruiiatim 
for  euch  recovery  being,  by  11  ^  12  Tifli.  C  «. 
t.  II,  tieinontht.  ,.        , 

By  feet.  24  of  a  tiiatlar  Act  of  1861,  proeeedMyi  jm 
the  recovery  of  demandt  below  201.  mav.al  lU 
option  of  the  local  board,  be  taken  in  a  OotBtlJ 
Court  04  tipon  a,  debt. 

Seld.  upon  appeal  from  a  ConrUy  Court,  that  pro- 
eeedinge  under  th«  Uut-mentioned  sedwa  are 
biirredby  a  eLe  months'  limitation,  in  the  tam 
way   aa    if   they  were    taken    in    a    tumiMfS 


Appeal  from  the  Middlesex  County  Court  holdeo 
at  Bow. 

Thia  waa  an  action  brought  to  recover  the  aum 
of  I3E.  18«.  upon  the  following  particulars  : 

This  action  is  brought  to  reoover  a  sum  of 
131.  ISa.  payable  by  the  defendant  aa  the  owner  of 
certain  premises  in  a  certain  street,  called  Victoria 
Dock-road,  as  the  amount  of  a  certain  contn- 
batiou  towards  the  expenses  incurred  by  the 
plaintiffs  in  eeworing,  levelling,  paving,  flagging! 
and  channelhng  the  said  street,  after  notice  m 
writing  duly  given  pursuant  to  the  Public  HeJ^ 
Acta  and  the  other  Acts  incorporated  therewitfa, 
to  the  owners  and  oocnpiera  of  the  premiaas 
adjoining,  fronting,  and  abutting  npon  Buob  part 
of  the  said  street  aa  required  to  bo  sewered, 
levelled,  paved,  flagged,  and  channelled  pursuant 
to  such  Acts,  such  contribution  beiag  the  propoT- 
tioQ  settled  by  the  plaintiff'a  aurvejor  according 
to  the  frontage  of  the  defendant's  said  promiaes 


lia  1- 


amuuiit  by  virtue  of  tlio  various  I'ubin.'  iieftltt 
Acts,  the  LocaKiovernment  Acts,  and  the  West 
Hum  Local  Hoard  of  Health  Act  1867  and  the 
Acts  incorporated  therewith. 

The  oauBB  was  tried  on  the  2r)d  Jaly  1875. 

No  witnesses  were  callnd,  but  the  case  was  de- 
aided  an  admissions,  and  tho  foUowiug  are  tbe 
facts  of  the  case  : 

Tbe  defendant  was  on  tho  Htli   Sept,  1662  and 
still  is  the  owner  ot  cerlain  premises  ^itnated  in  » 
c«rtajn  street  called  Victoria  Do<*^ 
piaiutiffa  are   the   local   bo" 
which  tbe  said  house  and  a 
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adjoined,  and  abatted  upon  the  part  of  thn  street 
reqiiiriiig  tbe  above  work. 

Dae  uotir-e  in  writing  was  k'^^h  by  theplaintiSs 
to  tbe  defendant  upon  tbe  20ib  Sept.  18S2,  accord- 
ing to  the  stntote,  requiring  tbe  deFendant  to 
sewer,  level,  pare,  flag,  and  channel,  the  parts  of 
the  said  street  on  wbich  hia  lands  and  premiaea 
abntted  within  the  time  specified  in  the  notice. 

Tbe  defendant  did  not  execute  the  said  work. 

The  plaintiffe,  under  the  powera  given  to  them 
hj  Btatnte,  therenpon  proceeded  to  execute  tbe 
raid  work,  and  their  surveyor,  npon  tbe  6th  Sept. 
1865,  settled  tbe  proportion  of  the  expenses  in- 
cnrt-ed  by  the  plaintitfa  in  executing  tbe  above 
works  to  oe  paid  b^  the  defendajit,  according  to 
the  frontage  of  his  premisea,  at  tbe  sum  of 
131.  18s.,  and  no  dispute  ever  arose  between  the 
plaintiffs  and  the  defendant  as  to  the  amoanl. 

On  tbe  5th  Jan.  1872,  the  plaintifis  demanded 
the  said  sum  from  the  defendant. 

No  proceedings  were  taken  by  tbe  plaintiffs 
Bgainatthe  defendant  until  this  action  was  brought 
on  the  S6th  Uay  1875. 

Tbe  defendant  gave  notice  of  a  special  defence, 
that  the  cause  of  action  did  not  arise  within  six 

Upon  tbe  hearing,  it  was  contended  before  the 
Hiid  Goonty  Court  judge,  on  the  part  of  the 
plaintiffs,  that  tbe  action  was  founded  on  a  statate, 
fljid  that  the  period  of  limitation  was  twenty 
years.  On  the  part  of  the  defendant,  that  it  was 
the  same  as  upon  a  summary  application  before 
justices,  and  that  the  option  given  by  24  &  -25 
Vict.  0.  61,  s.  24,  must  be  exercised  witliin  six 
months,  and  that  the  plaintiffs  were  accordingly  ' 
barred. 

In  order  to  enable  th«  case  to  be  pot  in  train  tor 
discussion,  the  judge  decided  all  tha  pouita  in 
favour  of  the  defendant,  but  gave  tbe  i' 

leave  to  appeal,  it  being  agreed  that  Ul 

abmild  have  power  to  make  such  order  as  Ik  a 
to  have  made. 

Tbe  question  for  the  opinion  of  tbe  omr:  ib 
whether,  upon  the  facta  above  staled,  th^ty- 
tbe  plaintiffs  to  lecover  the  amonnt  ww  i— ^ 
lapse  of  time.    Judgment  was  to  be  i^me*-  - 
oonrt  should  direct. 

Bay.  Q.C.  (with  bim  W.  0.  Sarritx  ^ 
tbe  plaintiffs,  the  appellants. — 'Fbe  ^    • 
ia  what  period  oflimiMtion  govemr  ■!«* 
kind.     The  plaintiffs  are  right  i  r 
period  in  respect  of  a  debt  npo.  i.p- 
twenty   years,   is    the    only    bn»-' 
Will.  4,0.42,8.3;  see  ShepW 
Ex.  %.)    Tbe  Pohliu  Healll  An  - 
c.  63),  B.  (10,  enacts  iVj,:  z:  - 
future  street,   or   any  ^bc  ^^ 
highway)  be  not  tewent  ■  ^ 
and   obannpllfd  to  iLr  ^  - 
fioard  of  Htalth,   .=7- 
writing  to  the  rF'~r- 
•mises  frcui^ 


proportion  as  shall  be  settled  by  i- 
in  case  of  dispute,  as  shaii  br  s;:^ 
tion  (having  regard  to  all  ib*  .■=:"."ai' 
case)  in  the  manner  proriJto  >7  ■  r : 
eipensea  may  berecorenrd  it-.-ii  '-t^ 
owners  in  a  summary  mizjxf  i"  ■' 
declared  by  order  of  lit  sfc".  ■  ■' 
private  improvement  fipjinw^  "•"- 
as  such  in  the  niannfr  bfrcmi.'-  "  " 


11   < 


12  Vic 


coses  itb«re  7' 
shall  hereafter  be  !.T¥v-a 
ing  any  such  ccir:.;;.!!: 
information  in  tit  A"" 
ment  relating  lo  eart 
complaint  shaii  he  nw-T 
shall  be  laid  wiLLn:  K.~:  r^- 
time  when  ti*  nac'r-  ■".  =^ 
matioii  rejpornrerj  am* 
statutes  iL]5  dcu:  «*-  r 
remedy  iOf^iM.  foil':-.-    : 

could  be."    I'lsrnaT^  «- 
61,  B.  tC  -3~iv*«i;ap-   ' 
raands  bejtnt  iwen'-    -    - 
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absurdity  in  the  e£Pect  of  any  other  conclnsion  con- 
iirms  my  opinion  It  seems  to  me,  too,  that  such 
demands  ought  not  to  be  recoverable  after  six 
months. 

Field,  J. — I  am  of  the  same  opinion,  and  on  the 
same  groands.  I  observe  that  by  the  new  Public 
Health  Act  1875  (38  &  39  Vict.  c.  65),  s.  150,  the 
old  state  of  things  is  re-established,  and  the  re- 
covery of  expenses  can  now  be  only  in  a  summaiy 
manner. 

Jttdgment  for  dpfendant,  the  reepondent. 

Solicitors  for  the  plaintiffs,  Hillearys, 

Solicitors  for  defendant.  Wood  and  Hare, 


Tuesday,  Dec,  21, 1875. 
Eeg.  v.  Justices  op  Tynemouth. 

Justices — Discretion  to  refuse  summons — Sufficient 

explancUion  of  grounds  of  refusal — 11  ^  l2  Vict. 

c.  42,  «.  9. 

Jx^stices    were   applied   to  for    summonses  for  a 

conspiracy     to     break     ifie    peq^ce    and    to    do 

grievous  bodily    harm    to  persons  at  a  public 

meeting,  upon  statements  which  those  who  made 

tJiem  were  present  to  swear.     The  statements ,  if 

true,  cleariy  established  such  conspiracy,  but  the 

justices  refused  the  summonses.     Upon  a  rule  for 

a  mandamus  to  hear  and  determine  the  matter, 

the  justices  answered  by  affidavit  that  they  heard 

tha  application  at  length,  fully  considered  and 

discussed  it  amongst  themselves  for  about  fifty 

fninutes,  and  then  came  to  the  determination  that 

they  should  not  be  justijied  in  granting  summonses 

/cw*  conspiracy,  as  the  facts  before  them  were  not  in 

their  opinion  sufficient  to  establish  that  charge. 

They  further  said  that  two  summonses  for  assault, 

arising  out  of  the  same  events,  had  been  granted 

against  some  of  the  persons  charged  with  this 

conspiracy,  and  had  both  failed;  that  the  applicant 

did  not  desire  to  be  bound  over  to  prosecute  on  the 

refusal  of  the  summonses ;    and  that  they  were 

wiUing  to  grant  further  assault  summonses  if 

the  applicant  had  so  requested. 

Held  that  the  evidence  in  the  statements  was  so 

strong  that  the  justices  must  liave    acted  upon 

some  extraneous  consideration  ;  that  they  thereby 

practically  declined  to  exercise  their  jurisdiction 

on  the  merits  of  the  matter ;  that  their  answer 

was  not  a  sufficient  explanation ;  and  that  the  rule 

must  be  made  absolute. 

This  was  a  rule  nisi  obtained  by  FhilbHck,  Q.C. 

on  the  18th  Nov.,  calling  upon  the  mayor  and  other 

magistrates  of  the  borough  of  Korth  Shields,  in 

the  county  of  Northumberland,  and  also  fourteen 

persons  whose  names  were  stated,  to  show  cause 

why  a  writ  of  mandamus  should  not  issue,  directed 

to  the  said  magistrates,  commanding  them  or  some 

oif  them  to  proceed  to  hear  and  determine  the 

matter  of  an  application  by  Eoland  Kiley  for  a 

summons  against  the  said  fourteen  persons  for 

unlawfully  and  wilfully  combining  and  conspiring 

to  break  the  peace  and  to  do  grievous  bodily  harm 

to  several  persons  at  the  Albion  Assembly  Kooms, 

the  Albion  Hotel,  and  elsewhere  at  North  Shields 

on  the  14th  Oct.  last.  * 

It  appeared  from  affidavits  that  on  the  2nd  Nov. 
last,  Mr.  Edmund  Kimber,  the  solicitor  of  the 
said  Roland  Kiley,  the  prosecutor,  appeared  before 
the  said  magistrates  at  their  court  of  petty 
sessions,  and  read  over  certain  written  statements 


made  and  signed  by  the  prosecutor  and  five  other 
persons,  all  of  whom  were  there  present  and  pre- 
pared to  swear  to  the  truth  of  the  same.  He 
applied  for  summonses  against  the  said  fourteen 
persons  upon  the  charge  stated  in  the  rule,  but  the 
magistrates  refused  the  application. 

Ihe  prosecutor's  statement  was  that  he  was  a 
member  of  the  Magna  Charta  Association,  and 
that  the  association  had  hired  the  Albion  Assembly 
Booms  for  the  evening  of  the  14th  Oct.  for  the  pur- 
pose of  a  lectnre  by  Dr.  Kenealy  upon  the  Tich- 
borne  case.  The  meeting  was  advertised  by  pablic 
placards,  and  the  charges  for  entrance  were  29 ,  Is , 
and  6(2.  The  rooms  were  much  crowded  at  the 
time  of  the  lecture,  and  before  it  commenced  a 
general  row  and  free  fi^ht  took  place,  in  which  the 
said  fourteen  persons  charged  were  all  concerned. 
They  were  in  time  turned  out  of  the  rooms,  bat 
they  waylaid  and  assaulted  the  prosecutor  and 
Dr.  Kenealy,  as  the  latter  afterwards  entered  the 
Albion  Hotel,  where  they  were  staying. 

One  of  the  other  persons  who  made  statements 
alleged  that  he  picked  a  piece  of  gun  cotton  out  of 
a  crevice  between  the  floor  and  skirting  board,  by 
which  some  of  these  fourteen  persons  had 
attempted  to  set  the  assembly  rooms  on  fire. 
Another  alleged  that  he  saw  one  of  them  throwing 
cayenne  pepper  about  the  place,  making  many 
persons  sneeze  violently,  and  others  letting  off 
crackers  and  other  fireworks  in  the  rooms.  It 
was  also  alleged  by  two  of  the  persons,  whose 
statements  were  read,  that  one  of  the  lonrteen 
charged,  named  Short,  invited  them  beforehand  to 
join  his  party;  that  Short  before  the  meeting 
stood  liquor  at  the  Albion  Hotel  to  about  twenty 
people,  and  gave  them  instructions  to  go  to  the 
meeting  and  kick  up  a  row.  He  also  said  "  You 
must  get  hold  of  Dr.  Kenealy  and  break  his  head ; 
kill  him  if  you  can.  You  need  not  be  frightened, 
as  I  will  pay  all  damages  and  expenses."  Some  of 
these  twenty  people  were  afterwards  seen  dividing 
some  money  which  Short  had  given  them.  One  of 
the  statements  was  made  by  John  Mitcheson,  the 
keeper  of  the  hall  and  assembly  rooms,  who  corro- 
borated what  the  others  stated  concerning  the 
rioting  at  the  meeting,  and  added  that  one  of  the 
fourteen  named  Pye  assaulted  him  and  was  sum- 
moned by  him  in  consequence ;  that  Pye's  solicitor 
came  to  him  the  day  before  the  hearing  of  the 
summons  and  offered  him  21.  to  withdraw  the 
case ;  that  at  the  last  moment  Pye  would  not  agree 
to  the  terms  proposed  by  his  solicitor,  and  in  con- 
sequence hi»  (Mitcheson's)  witnesses  were  not  all 
S resent  when  the  case  came  on  to  be  heard.  The 
tench  refused  an  adjournment  and  dismissed  the 
case. 

The  justices  of  the  peace  for  the  borough  of 
North  Shields,  who  were  sitting  at  petty  sessions 
on  the  2nd  Nov.,  made  an  affidavit  in  answer  to 
the  rule. 

After  setting  out  the  charge  and  application  for 
summonses,  this  affidavit  proceeded  : 

3.  North  Shields  is  in  the  borough  of  Tyne- 
mouth,  and  there  is  no  borough  of  North  Shields. 

4.  The  said  E.  Kimber  addressed  us  at  consider- 
able length,  and  referred  to  facts  which  he  stated 
he  was  in  a  condition  to  prove,  and  read  to  us 
at  length  the  whole  of  the  statements  comprised 
in  the  exhibit  to  the  affidavits  of  B.  Kiley  and 
others  dated  the  4th  Nov.  lastf,  ftnd  referred  to  ia 
the  rule  in  this  case.    llft^iHttMMMi  upon  such 

,  statements,  and  argaeBP^^^^^'^*^  to  grant 
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sammoQses  against  the  persons  charged  for  the 
offence  mentioned.  He  also  addressed  us  as  to  the 
law  of  conspiracy. 

5.  At  the  oonclasion  of  the  address  of  the  said 
E.  Kimber,  we  retired  to  consider  the  applica- 
tion, we  fully  considered  and  discussed  amongst 
ourselves  and  with  our  clerk  the  matters 
brought  before  us  by  the  said  E.  Kimber  f ^r  about 
fifty  minutes,  and  then  came  to  the  conclusion 
that  we  should  not  be  justified  in  granting  sum- 
monses against  any  of  the  said  persons  for  the 
offence  of  conspiracy,  as  the  facts  brouj|^ht  before 
us  were  not  in  our  opinion  sufficient  to  justify  us 
in  summoning  the  said  persons,  or  any  of  them,  to 
answer  for  such  offence.  On  our  return  into  court 
this  deponent,  H.  E.  P.  Adam  son  (the  then 
mayor),  informed  the  said  E.  Kimber  that  the 
bench  declined  to  grant  the  application. 

6.  We  further  say  that  we  did,  on  the  2nd  Nov. 
last,  fiiUy  hear  and  determine  the  matter  of  the 
application  made  by  the  said  B.  Kiley  throngh  his 
solicitor  the  said  E.  Kimber  for  a  summons  against 
the  said  persons  charged  with  the  offence  men- 
tioned. 

7.  No  sworn  informations  were  laid  before  us  in 
due  form,  but  we  did  not  refuse  the  application  on 
that  ground,  as  the  said  E.  Kimber  stated  that  the 
Deraons  who  had  sifirned  the  statements  which  he 
read  to  us  were  prepared  to  swear  to  the  truth  of 
them. 

8.  We  further  make  oath  and  say  that  no 
application  was  made  to  us  on  the  refusal  of  the 
summonses  or  at  any  other  time  to  take  the 
recognisances  of  the  said  B.  Kiley  or  any  other 
person  to  prosecute  the  said  persons  charged  with 
the  offence,  mentioned,  under  and  in  pursuance  of 
22  &  23  Vict.  c.  17. 

9.  In  answer  to  the  statement  of  J.  Mitcheson 
referred  to  in  the  said  affidavit  of  B.  Kiley  and 
others,  we  say  that  on  the  15th  Oct.  last  the  said 
J.  Mitcheson  informed  the  said  E.  Young,  one  of 
the  deponents  that  J.  Pye  did,  on  the  14th  Oct. 
last  in  the  said  borough,  assault  and  boat  the  said 
J.  Mitcheson.  The  assault  referred  to  being  an 
assault  which  was  alleged  to  have  been  conmiitted 
by  the  said  J.  Pye  on  the  said  J.  Mitcheson  at  the 
meeting  held  at  the  Albion  Assembly  Booms,  and 
referred  to  in  the  affidavits  and  statements  on 
which  the  rule  was  moved.  The  said  E.  Young  at 
once  granted  a  summons  against  the  said  J.  Pye 
which  was  returnable  on  the  20th  Oct.  last  at  the 
police  court  aforesaid. 

10.  On  that  day  the  said  J.  Pye  duly  appeared 
in  pursuance  of  the  said  summons  before  the  said 
H.  E.  P.  Adamson,  one  of  the  deponents,  and  others 
of  Her  Majesty's  justices  of  the  peace  for  the  said 
borough,  being  the  justices  of  the  peace  for  the  said 
borough  then  assembled  and  sitting,  and  the  said 
J.  Mitcheson  and  one  T.  Ellison  were  called  as 
witnesses  in  support  of  such  summons  and  others, 
G.  Hodge  and  B.  Atkinson,  were  called  as  witnesses 
on  behalf  of  the  defendant.  After  hearing  the 
said  case  the  said  justices  then  sitting  dismissed 
the  said  summons  on  the  merits. 

11.  We  further  say  that  we  were  not  aware  that 
any  offer  had  been  made  to  settle  that  case  out  of 
court.  An^journment  of  the  case  was  refused 
by  the  said  justices  then  sitting,  because  they  were 
of  opinion  that  the  complainant  had  had  every 
opportunity  of  preparing  his  case  between  the 
date  of  the  application  for  the  summons,  viz.  15th 
Oct.  last,  and  the  said  20th  Oct.  last,  and  further 


that  there  was  no  sufficient  cause  shown  to  them 
why  the  same  'should  be  adjourned. 

12.  In  addition  to  the  summons  before  referred 
to,  the  said  E.  Young,  one  of  the  deponents, 
granted  a  summons  against  B.  Kidd  the  younger, 
on  the  said  15th  Oct.  last  for  an  assault,  alleged  to 
have  been  committed  by  him  on  the  said  B.  Kiley  at 
the  said  meeting  on  the  14th  Oct.  last. 

13.  This  summons  was  returnable  on  the  20th 
Oct.  last  at  half  past  ten  o'clock  in  the  forenoon, 
and  the  defendant  duly  appeared  in  pursuance 
thereof,  when  it  was  called  on  in  its  turn  for 
hearing  at  about  eleven  o'clock;  but  the  said 
B.  Kiley,  the  informant,  although  duly  called,  did 
not  appear  by  himself  or  his  attorney,  but  some 
person  in  court,  a  barber  by  trade,  applied  to  the 
justices  then  sitting,  as  a  friend  of  the  said  B.  Kile^, 
to  adjourn  the  hearing  of  the  summons.  The  said 
defendant  objected  to  the  adjournment,  and  stated 
that  he  was  there  ready  with  his  witnesses  to  go 
into  the  case  on  the  merits,  and  as  no  notice  of  au 
intended  application  for  an  adjournment  had  been 
previously  given,  and  as  po  sufficient  reason  was 
given  why  the  said  B.  Kiley  was  not  in  attendancs 
to  support  his  information,  the  said  summons  was 
dismissed. 

14.  And  we  further  say  that  we  were  willing  to 
grant  summonses  against  any  persons  who  had 
committed  any  assault  or  breach  of  the  peace  at  the 
■aid  meeting,  and  to  fully  hear  and  determine  the 
case  on  the  merits,  but  we  declined  to  grant  any 
summonses  for  conspiracy  as  requested,  on  the 
ground  that  the  said  B.  Kiley  had  failed  to  satisfy 
us  that  there  was  sufficient  evidence  to  warrant  us 
in  so  doing. 

15.  No  other  summonses  were  applied  for  than 
those  before  mentioned. 

Poland  (with  him  Ilawldns,  Q.C.)  showed  cause. 
— Justices  are  the  sole  judges  of  whether  a  irrlmd 
facie  case  is  made  out ;  and  if  they  hear  and  deter- 
mine the  matter,  no  appeal  lies  from  their  decision. 
The  words  with  which  sect.  9  of  11  &  12  Vict, 
c.  42  commences  are  **  That  upon  such  information 
and  complaint  being  so  laid  as  alorcsaid,  the  jus$- 
tice  or  justices  receiving  the  same  may,  if  he  or 
they  shall  think  fit,  issue  his  or  their  summons  or 
warrant  respectively  as  hereinbefore  is  directed,  to 
cause  the  person  charged  as  aforesaid  to  be  and 
appear  before  him  or  them  "  .  .  .  "  to  be  dealt  wiih 
according  to  law."  Here  the  justices  did  not 
think  fit  to  issue  summonses,  and  this  court 
cannot  interfere.  Even  if  it  be  considered  that 
these  statements  disclose  an  indictable  offence,  the 
justices,  being  without  limit  as  to  their  discretion, 
might  well  have  applied  their  knowledge  obtained 
on  the  previous  assault  summonses,  and  have 
deemed  the  statements  so  exaggerated  as  to  be 
insufficient  to  establish  even  &  prima  facie  case.  A 
further  objection  to  this  rule  is  that  another 
remedy  was  open  to  the  prosecutor.  He  might 
have  applied  to  be  bound  over  to  prosecute  under 
the  Yexatious  Indictments  Act  1859.  [Black- 
burn, J. — Does  that  provision  apply  where  the 
summons  is  refused  P]  By  the  second  section 
02  &  23  Vict.  c.  17)  it  is  enacted  "  That  where  any 
charge  or  complaint  shall  be  made  before  any  one 
or  more  of  Her  -Majesty's  Justices  of  the  Peace 
that  any  person  has  committed  any  of  the  offences 
aforesaid  within  the  jurisdiction  of  such  justice, 
and  such  justice  shall  refuse  to  commit  or  to  bail 
the  person  charged  with  such  offence  to  be  tried 
for  the  same,  then  in  case  the  prosecutor  shall 
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deeire  to  prefer  an  indictment  respecting  the  said 
oifence,  it  shall  be  lawful  for  the  said  justice  and 
he  is  hereby  required  to  take  the  recognizance  of 
such  prosecutor  to  prosecute  the  said  charge  or 
complaint,  and  to  transmit  such  recognizance, 
information,  and  depositions,  if  any,  to  the  court 
iu  which  6uch  indictment  ought  to  be  preferred,  in 
the  same  manner  as  such  justice  would  haye  done 
in  case  he  had  committed  the  person  charged  to  be 
tried  for  such  ofl'ence."  [Blackbukn,  J. — Can  a 
prosecutor  claim  to  be  bound  over  when  a  sum- 
mons is  refused  ?]  The  words  "  dep)osition8,  if 
any,"  in  this  section  go  to  show  that  the  provision 
was  intended  to  apply  before  as  well  as  after  the 
taking  of  depositions.  With  respect  to  this  section, 
in  the  case  of  Ex  parte  Wason  (L.  Eep.  4  Q.  B. 
573),  Cockbam,  C.  J.,  said,  "  I  entirely  agree  that, 
supposing  the  matter  brought  before  the  magi- 
strate had  been  matter  cognisable  by  the  criminal 
law,  and  upon  which  an  indictment  might 
have  been  prepared,  the  magistrate  would  have 
had  no  discretion,  but  would  have  been  bound  to 
proceed  as  directed  by  the  statute ;  and  if  in  such 
a  case  the  magistrate  had  refused  to  receive  the 
information,  it  would  have  been  the  duty  of  this 
court  ex  deblto  jusiilicB  to  grant  a  rule  or  issue  a 
mandamus  commanding  the  magistrate  to  take  the 
recognizances." 

The  Solicitor  General  (Sir  Hardinge  6i£fard, 
Q  C.)  supported  the  rule. — Sect.  9  of  Jervis's  Act 
no  doubt  gives  to  magistrates  a  discretion  as  to 
granting  or  refusing  summoubcs ;  but  in  this  case 
it  may  be  said  they  exercised  no  discretion  at  all, 
or  at  any  rate  on  no  legal  grounds.  This  dis- 
tinction was  drawn  in  lieg.  v.  BoteUr  (4  B.  &  S. 
959),  where  justices  had  refused  to  issue  a  warrant 
against  the  overseer  of  an  extra-parochial  place, 
which  had  just  been  made  a  parii»h,  for  levying 
the  amount  of  a  contribution  order  by  the  Union 
under  2  &  3  Vict.  c.  84,  s.  1.  Justices  are  thereby 
empowered  to  issue  such  warrant  if  they  "  shall 
think  fit. '  The  only  objection  bv  the  overseer 
was  that  the  order  was  unjust  and  unreasonable, 
the  new  parish  having  no  paupers  of  its  own ;  the 
justices  refused  the  warrant,  as  they  stated,  in  the 
exercise  of  their  discretion.  Cockbum,  C.J., 
asked  during  the  argument,  "  Is  not  the  refusal  to 
issue  the  warrant  virtually  declining*  jurisdic- 
tion p"  And  he  said  in  his  judgment,  at  p.  364, 
"I  do  not  intend  in  the  slightest  degree  to 
encroach  upon  the  doctrine  that,  where  magi- 
strates have  a  discretionary  power  to  decide 
whether  they  will  do  an  act  or  not,  this  Court  will 
not  order  them  to  do  it  when  they  have  exercised 
their  discretion  upon  the  merits  of  the  matter. 
But  it  is  clear  upon  the  facts  of  the  present  case 
that  they  have  not  exercised  that  discretion  which 
in  law  they  would  have  been  justified  in  exercising." 
In  all  these  cases  tlie  limit  of  discretion  must  be  a 
question  of  degree,  and  here  the  statements  so 
clearly  establish  a  frimd  facie  case  of  conspiracy 
that  the  justices  must  have  acted  upon  some  other 
than  legal  grounds  in  refusing  summonses. 
[CocKBUBN,  C.J. —  We  might  think  the  magistrates 
were  wrong,  but  can  we  review  their  decision? 
Can  there  oe  an  appeal  in  this  way  from  an  erro- 
neous act  of  discretion  ?  Blackbubn,  J. — Pro- 
bably the  magistrates  thought  it  better  to  put  a 
stop  to  any  further  litigation  about  the  matter. 
May  not  thev  exercise  their  discretion  on  that 
ground?  Po!an(2.— That  is  not  the  ground  they 
give.     They  say  they  decided  upon  the  merits. 


[Blackbubn,  J. — Unless  these  statements  are  falae» 
there  was  clearly  a  conspiracy.]  It  is  not  for 
magistrates  to  put  a  stop  arbitrarily  to  legal  pro- 
ceedings. They  here  give  no  grounds  lor  this 
exercise  of  their  discretion.  Why  are  thev  to  be, 
therefore,  in  a  better  position  than  if  their  admitted 
grounds  were  insufficient  ?  l^ey  probably  thought 
the  applicant  did  not  deserve  any  favour  froni 
them;  out  they  ought  nob  to  have  refused  him 
justice. 

CocKBUBV,  C.  J. — Upon  the  whole,  although 
this  is  a  mattter  of  some  perplexity,  I  am  of 
opinion  that  the  mle  should  be  made  absolute. 
Nothing  can  be  more  clear  than  that  this  court 
has  no  appellate  jurisdiction  to  review  a  decision  of 
magistrates  on  a  Cjuestion  of  fact,  after  they  have 
once  heard  and  decided  it  in  a  manner  within  their 
authority.  In  a  case  like  this,  in  which  the 
statutes  have  given  us  no  appellate  power,  if  I 
could  see  my  way  to  the  conclusion  that  the  ma- 

gistrates  had  oonsidered  and  acted  upon  this  evi« 
enoe,  I  should  certainly  say  that,  in  conformitj 
with  the  principles  upon  which  we  have  alwavs 
acted,  we  could  not  interfere  further  nor  send  the 
matter  before  the  magistrates  again.  The  Solicitor 
General,  however,  has  cidled  our  attention  to  the 
statements  upon  which  the  charge  was  made^  and 
it  aoDears  to  me  that  the  evidence  they  contain  is 
very  strong.  And  I  cannot  help  thinking  tha6 
when  the  magistrates  refused  to  issue  summonses 
upon  it,  they  must  have  acted  upon  something  of 
an  extraneous  and  extra-judicial  character  which 
ought  VQ  have  iufluenced  their  decision.  If  so, 
the^  have  practically  declined  to  exercise  their 
jurisdiction  on  the  merits  of  the  mattfjr  as  it  was 
then  before  them.  If  they  had  this  evidence  from 
the  witnesses  on  oath,  after  having  issued  the 
summonses,  and  had  then  determined  that  the 
witnesses  were  not  trustworthy,  and  they  did  not 
belieye  their  sworn  testimony,  the  matter  would 
have  been  one  entirely  in  which  they  were  the 
sole  judges,  and  this  oonrt  would  have  been  pre- 
cluded from  interfering.  But  our  conclusion  is, 
that  the  magistrates  here  did  not  so  consider  the 
trustworthiness  or  credibility  of  the  evidence 
before  them.  I  dare  say  they  thought  they  were 
acting  rightly  and  for  the  good  of  the  community ; 
they  were  probably  of  opinion  that  the  sooner  the 
whole  affair  was  buried  in  oblivion,  the  better  for 
everybody  concerned;  and  they  were  probably 
somewhat  influenced  by  a  perhaps  justifiable  dis- 
taste for  the  particular  views  and  doctrines  of  the 
persons  who  were  instigating  them  to  move  the 
law  against  their  opponents.  But  these  are  con- 
siderations which  ought  not  to  have  affected  them 
at  all.  A  meeting,  convened  for  any  purpose  which 
is  not  a  violation  of  the  law,  is  entitled  to  the  pro- 
tection of  the  law,  aud  persons  holding  such  a 
meeting  are  not  to  be  put  down  by  clamour  and 
violence,  or  hj  a  breach  of  the  peace.  On  the 
evidence  contained  in  these  statements  we  think 
the  magistrates  ought  to  have  issued  summonses 
to  answer  the  charge  preferred ;  in  refusing  to  do 
so,  they  must  have  been  influenced  by  extraneous 
considerations,  and  their  answer  to  the  rule  is  not 
a  sufficient  explanation.  They  have  therefore  de- 
clined the  jurisdiction  which  they  ou^t  to  have 
exercised.  I  think  it  would  be  more  satisfactory 
if  the  matter  could  be  taken  before  other  magis- 
trates than  these,  whose  minds  must  be  imbued 
with  their  previous  knowledge;  but  that  is  for 
^  the  consideration  of  the  prosecutor.    All  we  have 
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to  say  is  that  the  answer  of  the  ma^strates  is  not 
sufficient  to  lead  the  ooart  to  believe  that  they 
have  exercised  their  discretion  upon  the  facts  pre* 
sented  to  them. 

Blackburn,  J. — I  have  hesitated  a  good  deal, 
but  I  agree  that  we  mav  be  justified  in  interfering. 
By  the  early  law,  which  is  re-enacted  by  Jervis's 
Act,  when  a  magistrate  refuses  to  hear  a  matter 
within  his  jurisdiction,  we  can  clearly  compel 
him ;  but  when  he  hears  and  determines  a  matter 
we  cannot  overrule  the  exercise  of  his  discretion. 
My  difficulty  here  is  to  see  how  it  can  be  that  the 
magistrates  have  not  exercised  their  discretion.  If 
the  charge  preferred  were  that  of  attempting  to 
blow  up  the  Albion  Assembly  Booms,  or  of  a  con- 
spiracy to  kill  Dr.  Kenealy,  the  justices  might  fairly 
say  this  is  not  evidence  even  for  the  granting  of 
summonses;  but  it  seems  to  me  that  these  state- 
ments contain  very  clear  evidence  of  a  conspiracy 
to  commit  a  breach  of  the  peace.  The  magistrates 
do  not  say  they  disbelieve  the  statements,  but  they 
seem  to  nave  acted  on  the  impression  that  they  did 
not  disclose  even  a  primd  facte  case.  Whether  or 
not  they  have  exercised  some  discretion  in  what 
they  have  done,  we  can  sufficiently  see  that  they 
must  have  acted  upon  some  grounds  not  contained 
in  the  evidence  before  them,  and  the  effect  is  the 
same  as  if  they  had  declined  jurisdiction.  I  fully 
concur  in  my  Lord*s  recommendation  to  take 
further  proceodings  before  other  magistrates. 

Field,  J. — I  am  of  the  same  opinion.  I  should 
be  the  last  person  to  come  to  a  determination 
which  could  tend  to  make  us  a  court  of  appeal 
from  magistrates  on  Questions  of  fact.  I  thmk, 
however,  that  the  magistrates  in  this  case  did  not 
consider  and  determine  the  Question  submitted  to 
them.  They  had  to  say  whetner  these  statements 
made  a  primd  fade  case  of  conspiracy  against  the 
persons  charged.  Had  the  magistrates  been  able 
to  say  they  did  not  believe  the  statements,  I 
would  not  have  interfered  with  them.  But  I  think 
they  must  have  acted  upon  impressions  produced 
from  outside,  and  have  not  heard  and  determined 
the  point  before  them  upon  the  evidence. 

Bvm  ahaolule. 

Solicitor  for  prosecutor,  E,  Kimher. 

Solicitors  for  defendants,  Bedpath  and  Holde- 
worth. 


Friday,  Feb,  4, 1876. 

Medwat  Navigation  v.  Brook. 

Eioer  toUe — Fractumal  narte  of  mile — Deecription 
of  bou/ndanee — Local  Act, 

By  the  plaintiffs*  Local  Act  of  1739,  sect.  23,  the 
plavnitff 8  are  empowered  to  take  from  every  person 
conveying  goods  upon  the  said  river  between 
Maidstone  a/nd  Forest-row,  or  awy  part  thereof 
(which  all  person  and  persons  shovld  and  might 
lawfully  (lo),  such  rales  and  duties  for  lockage 
and  riverage  as  the  plaintiffs  should  think  fit,  not 
exceedi/ng  the  sum  oj  4d,  per  mUe  for  every  ton 
weight  of  goods  from  Maidstone  up  the  river  to 
Bramhridge,  and  not  exceeding  the  sum  of  6d,  per 
mile  for  every  ton  weight  of  goods  from  Bran^ 
bridge  up  the  river  to  Forest-row,  and  so  in  prO' 
porHonfor  a  greater  or  less  quantity. 

By  sect.  28,  the  plaintiffs  are  from  time  to  tim^  to 
publidyfiM  up  the  duties  for  loekoige  andrivera>ge 
charged  by  them. 

By  sect.  31,  nothing  in  the  Act  is  to  be  construed  to 


extend  the  plaintiffs*  auihority  to  the  execution  of 
any    works    below    Mrs.    Edmonds*  wharf  in 
Maidstone. 
By  sect.  38,  any  action,  suit,  or  information  for 
anything  done  in  pursuayice  of  this  Act,  or   in 
relation  to  the  premises,  shall  be  commenced  within 
three  months  after  the  facts  committed. 
Maidstone  extends  alonfj  the  river  upwards  about 
three  furlongs  from  Mrs.  Edmonds^  wharf  to  tkn 
College  lock,  consti'ucted  by  the  plaintiffs,  Maid- 
stone bridge  being  between  the  two.     Fiainti.ff'it, 
besides  other  works  on  the  river,  had  scoured  a 
shoal  between  the  said  bridge  and  Mrs.  Edm/inds* 
wharf,  and  on  their  annual  survey  they  always 
disembarked  at  that  wharf. 
In  1874,  plaintiffs  atnended  their  toll  list,  so  as  to 
charge,  for  the  first  time,  tolls  proportioned  to  a 
fractional  part  of  a  mile  traversed. 
Defendant,  owner  of  oil  mills  situate  on  the  Medway, 
less  than  a  mile  above  the  College  lock,  but  more 
than  a  mile  above  Mrs.  Edmonds*  wharf,  refused 
to  pay  to  the  plaintiffs  any  toU   upon  barges 
coming  up  the  river  to  his  mills. 
Held  that  tiie  plaintiffs  were  entitled  to  charge  tolls 
proportioned  to  a  fractional  part  of  a  mile  tra- 
versed since  the  amendment  of  their  list,  witJwut 
reference  to  the  three    months*    limitation  pro- 
vided by  spcf.  38. 
Held  {per  Blackburn,  J.)   that   they  cotdd  charge 

only  from  Jollege  lock. 
Held  {per  Lush,  J.),  that  they  could  charge  from 

Mrs.  Edmonds*  wharf 
This  was  an  action  to  recover  the  amount  of 
certain  tolls  and  dues  claimed  by  the  plaintiffs 
from  the  defendant  as  being  payable  in  respect  of 
the  navigation  by  the  defendant  of  a  certain  por- 
tion of  the  Biver  Medway  under  the  circumstances 
hereinaOier  mentioned. 

The  writ  in  the  action  was  issued  on  the  12th  Jan. 
1875. 

The  declaration  was  for  money  payable  by  the 
defendant  to  the  plaintiffs  for  certain  tolls,  rates, 
and  duties,  due  and  by  right  payable  by  the  defen- 
dant to  the  plaintiffs  for  lockage  and  riverago 
under  and  by  virtue  of  an  Act  of  Parliament  made 
and  passed  in  the  13ih  year  of  the  reign  of  his  late 
Majesty  King  Greo.  the  Second,  intituled  "An  Act  to 
revive,  explain,  and  amend  an  Act  made  and  passed 
in  the  16th  and  17th  years  of  the  reign  of  his  late 
Majesty  King  Charles  the  Second,  intituled  "An  Act 
for  making  the  Biver  of  Medway  navigable  in  the 
Counties  of  Kent  and  Sussex,' "and  otherwise  for 
and  in  respect  of  goods,  wares,  merchandizes,  com- 
modities, and  other  things  carried  and  conveyed 
by  or  caused  to  be  carried  and  conveyed  by  upon 
and  along  the  said  river  and  navigation  within 
the  limits  of  the  said  navigation  for  the  use 
whereof,  within  such  limits,  the  plaintiffs  are 
authorised  by  the  said  Act  to  charge  such  ratCH, 
tolls,  and  duties  by  the  defendant,  to  and  from 
certain  mills  known  as  the  Tovil  Oil  Mills  upon 
the  said  river  and  navigation ;  and  for  the  use  by 
the  plaintiffs*  permission  of  the  said  river  and 
navigation  within  the  limits  appointed  by  the  said 
Act. 
The  defendant  pleaded — 

Firstly.  That  he  never  was  indebted  as  alleged ; 
secondly,  that  the  alleged  causes  of  action  did  not 
accrue  within  six  years  of  the  commencement  of 
the  action ;  and,  thirdly,  that  the  alleged  causes  of 
action  did  not  accrue  within  three  months  of  the 
commencement  of  the  action. 
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The  plaintiffs  joined  issae  on  all  the  pleas,  and 
also  demurred  to  the  third  plea. 

•J'he  plaintiffs  delivered  particulars  of  their 
demand,  in  which  they  stated  thp.ir  claim  to  be  for 
rates,  tolls,  and  dues,  in  respect  of  all  goods 
carried  or  conveyed  along  their  navigation  by  or 
for  the  defendant,  either  to  or  from  his  mills  at 
Tovil  from  the  date  at  which  he  became  the  occu- 
pier of  the  said  mills  up  to  the  17th  Aug.  last. 

The  rate  of  toll  upon  which  they  claimed  was 
stated  in  the  particulars  to  be  calculated  on  the 
distance  from  the  site  formerly  known  as  Mrs. 
Edmonds'  Wharf,  but  now  sometimes  called 
Vincent's  Wharf,  but  in  the  present  occupation  of 
Mr.  Wood,  coal  merchant,  in  Maidstone,  to  the 
said  mills,  that  is  for  1  mile  200  yards,  or  from 
such  other  point  as  the  plaintiffs  are  entitled  to 
measure  the  distance  from  at  the  following  rates 
per  ton  per  mile,  and  so  on  for  the  proportionate 
part  of  a  mile,  viz. :  IJd.  per  ton  per  mile  com- 
pleted, and  a  rate  per  ton  in  proportion  to  the 
above  rates  calculated  on  every  |[th  of  a  mile  com- 
])leted,  every  fractional  part  of  a  farthing  being 
charged  as  a  full  farthing. 

The  particulars  also  claimed  specifically  a  sum 
of  30Z.  168,  Hid.  as  due  for  tolls  from  the  17th 
Aug.  1874  upon  142  barges  containing  in  all  5913 
tons,  at  the  rate  of  l:Jd.  per  ton  for  |ths  of  a  mile, 
being  the  distance  from  College  Lock  to  Tovil 
Oil  Mills,  and  the  plaintiU's  further  claimed  to 
measure  the  distance  from  and  to  Mrs,  Edmonds' 
Wharf,  and  to  charge  a  proportionate  sum  in  addi- 
tion in  respect  of  the  additional  distance. 

The  cause  came  on  for  trial  before  the  Lord 
(^hief  Justice  of  England  and  a  special  jury,  at  the 
Maidstone  Spring  Assizes  1875,  when  a  verdict  by 
consent  was  taken  for  the  plaiutilTs  subject  to  a 
special  case. 

The  following  case  has  accordingly  been  stated  : 

1.  The  plaintiffs  are  a  company  constituted  and 
incorporated  by  an  Act  of  Parliament  made  and 
]mssed  in  the  year  1739,  being  the  13th  year  of  the 
reign  of  his  late  Majesty  King  Geo.  the  Second, 
entitled  *' An  Act  to  revive,  explain,  and  amend  an 
Act  made  in  the  16th  and  17th  years  of  the  reign  of 
his  late  Mnjesty  King  Charles  the  Second,  intituled 
*  An  Act  for  making  the  River  of  Med  way  navig- 
able in  the  Counties  of  Kent  and  Sussex,' "  and  the 
said  company  was  in  the  said  Act  of  Geo.  2, 
expressed  to  be  constituted  for  the  better  carrying 
on,  making,  completing,  and  maintaining  the 
navigation  of  part  of  tho  River  Medway,  as 
Hppears  by  sect.  2  of  the  Act.  Copies  of  this 
Act  and  of  the  Act  of  Charles  II.  recited  therein 
are  to  be  taken  as  part  of  this  case. 

2.  The  defendant  is  the  owner  and  occupier  of 
the  Tovil  Oil  Mills,  which  are  situated  on  the 
Tovil  Brook,  a  stream  flowing  into  the  River 
iMedway.  and  were  in  existence  prior  to  the  year 
1 7^4.  (The  position  of  these  mills  is  more  parti- 
cularly shown  on  the  plan  which  accompanied 
and  was  to  be  taken  as  part  of  this  case.) 

3.  The  said  mills  were  on  the  7th  Jnne  1834, 
]^urcha9ed  by  Mr.  Steinmetz  from  the  then  Lord 
Homney.  On  the  29th  Sept.  1858,  the  said  Stein- 
]netz  leased  the  said  mills  to  the  defendant  who 
thence  continuously  occupied  them  until  the 
'2kh  Dec.  18H2,  when  the  defendant  purchased 
the  said  mills  of  the  said  Steinmetz.  Neither 
the  said  Steinmetz  nor  the  defendant  were  ever 
called  upon  by  the  plaintiffs  to  pay  tolls  for  the 
navigation  of  the  said  river  to  the  said  mills,  nor 


was  any  formal  claim  ever  made  upon  either  of 
them  until  the  13th  Aug.  1874,  when  a  claim  was 
made  by  the  plaintiffs  on  the  defendant  as  here- 
inafter appears,  but  the  matter  was  the  subject 
of  discussion  between  them  in  the  icourse  of  the 
previous  year. 

4.  By  sect.  23  of  the  said  Act  of  13  G^.  2,  it 
was  enacted  that  in  consideration  of  the  great 
charges  and  expenses  the  said  company  of  pro- 
prietors, their  suocessors  and  assigns,  woala  be 
put  to  in  making  the  said  River  Medway  and 
streams  navigable,  and  in  repairing  and  keeping 
the  same  fit  for  such  navigation,  it  should  and 
might  be  lawful  to  and  for  the  said  company  of 
proprietors,  their  successors  and  assigns,  and 
they  were  thereby  authorised  and  empowered  at 
all  times  from  and  after  the  20th  May  1740,  to 
keep  boats,  barges,  lighters,  or  any  other  sort  of 
vessels,  and  by  themselves,  their  agents,  workmen, 
servants,  or  any  other  person  or  persons,  to  employ 
and  work  the  same  for  the  carriage  of  all  sorts  of 
goods,  wares,  merchandise,  commodities,  and 
other  things  whatsoever  as  well  upon  such  part 
of  the  said  river  and  streams  as  should  be  by 
them  made  navigable  as  on  any  other  part  and 
parts  thereof  which  were  then  navigable  and 
passable,  and  to  take  and  receive  to  their  own 
proper  use  the  profits,  benefits,  and  advantap-es 
thereo*^,  and  also  to  ask,  demand,  receive,  recover, 
and  take  of  and  from  all  and  every  person  or 
persons  who  should  carry  or  convey,  or  cause  to 
be  carried  and  conveyed,  any  goods,  wares,  mer- 
chandise, commodities,  or  other  things  whatsoever 
upon  the  said  river  and  streams  between  Maid- 
stone and  Forest  Row  aforesaid,  or  any  part 
thereof  (which  all  person  and  persons  should  and 
might  lawfully  do)  such  rates  and  duties  for 
lockage  and  riverage  as  the  said  company,  their 
successors  or  assigns,  should  think  fit,  not  ex- 
ceeding the  sum  of  4c2.  per  mile  for  every  ton 
weight  of  goods,  wares,  merchandises,  commodi- 
ties, or  other  things  which  should  be  carried  on 
any  part  of  the  said  river  between  Maidstone  and 
Branbridge,  in  the  parish  of  Yalding,  either  up- 
wards or  downwards,  and  not  exceeding  the  sum 
of  6d.  per  mile  for  every  ton  weight  of  goods, 
wares,  merchandise,  commodities,  or  other  things 
whatsoever  which  should  be  so  carried  on  any 
part  of  the  said  river  or  streams  between  Bran- 
bridge  and  Forest  Row  aforesaid,  either  upwards 
or  downwards,  and  so  in  proportion  for  a  greater 
or  less  quantity.  Proviaed  (sect.  24)  that  no  toll 
rates  or  duties  should  be  demanded  or  taken  by 
the  said  company  of  proprietors  of  any  person  or 
persons  navigating  the  said  river  until  the  same 
should  be  made  navigable  for  boats  carrying  40 
tons  from  Maidstone  to  Branbridge  afoi*esaid. 

5.  By  the  25th  section  of  the  same  Act  it  was 
enacted  that  all  and  every  person  and  persons 
whatsoever  should  and  might  at  all  times  there- 
after have  the  free  use  and  navigation  of  the  said 
river,  or  any  part  thereof  below  East  Farleigh 
Bridge,  with  boats,  barges,  lighters,  or  any  other 
vessels  coming  to  fetch  or  being  loaded  with 
stones  or  gunpowder,  or  any  sort  of  materials  for 
making  gunpowder,  without  paying  or  allowing 
anything  for  their  passing  or  repassing  in  by  or 
through  any  of  the  looks,  wears,  or  pens  for  water 
to  be  erected  by  the  said  company  by  virtue  of 
that  or  the  said  former  Act,  anything  in  either  of 
the  said  Acts  to  the  contrary  notwithstanding. 

6.  Bj  the  2dth  section  of  the  said  Act  it  was 
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enacted  that  to  the  end  that  the  navigation  of  the 
said  river  might  ho  equally  beneficial  to  all  traders 
thereon,  the  said  company  of  proprietors,  when 
and  as  soon  as  they  shall  have  made  the  said  river 
navigable  to  Bran  bridge  aforesaid,  and  from  time 
to  time  as  they  should  proceed  to  make  the  same 
navigable  higher,  should  fix  and  settle  the  prices 
which  they  intended  to  charge  and  receive  for 
lockage  and  riverage  to  be  charged  on  all  other 
persons  navigating  the  said  river  for  the  like  sorts 
of  goods,  wares,  merchandise,  and  commodities, 
not  exceeding  the  respective  sums  thereby  autho- 
rised to  be  demanded  and  received,  and  that  the 
said  duties  should  be  respectively  entered  in  a 
book  or  books,  to  be  kept  or  used  by  the  said  com- 
pany of  proprietors  for  that  purpose,  and  should 
likewise  be  publicly  fixed  up  at  the  several  places 
where  such  duties  should  be  demanded  or  re- 
ceived, and  so,  from  time  to  time,  as  often  as  the 
said  company  of  proprietors  should  think  fit  to 
alter  or  reduce  such  duties,  and  that  they  should 
charge  and  receive  the  said  duties  for  lockage  and 
riverage  equally  from  all  persons  navigating  the 
said  river. 

7.  By  sect.  31  of  the  same  Act  it  was  provided 
that  nothing  in  that  Act  or  in  the  said  in  part 
recited  Act  contained  should  extend  or  be  con- 
strued to  extend  to  authorise  or  empower  the  said 
company  to  cleanse,  scour,  dig,  widen,  or  deepen 
the  said  river,  or  ahy  part  thereof  below  the  lower 
part  of  Mistress  Edmonds'  Wharf  in  Maidstone 
aforesaid,  or  to  authorise  or  empower  the  said  com- 
pany to  erect,  build,  set  up,  make  or  hire  any 
warehouses,  storehouses,  wharves,  cranes,  or  other 
erections,  to  lay,  load,  or  unload  any  iron,  ord- 
nance, timber,  or  other  goods  whatsoever,  within 
the  said  parish  of  Maidstone  aforesaid,  or  to  autho- 
rise or  empower  the  said  company  to  erect,  build, 
or  set  up  any  lock,  wear,  dam,  or  pen  for  water 
below  the  wall  belonging  to  the  gardens  of  the 
college  near  Maidstone  Church. 

8.  By  sect.  38  of  the  same  Act  it  is  provided  : 

That  if  any  action.  Bait,  or  information  shall  be 
bronght  or  oommenced  by  or  against  any  person  or 
persons,  or  by  or  against  the  said  company  of  proprie- 
tors of  the  said  river  Medway,  for  anything  done  in  par- 
Buanoe  of  this  Aot,  or  in  relation  to  the  premises,  every 
such  action,  »nit,  or  information  shall  be  bronght  or 
oommenced  within  three  months  after  the  facts  com- 
mitted, and  not  afterwards,  and  shall  be  laid  and  bronght 
in  the  said  counties  of  Kent  and  Sassez  respectively, 
where  the  matters  indispate  shall  arise,  and  not  elsewhere; 
and  the  defendant  or  defendants  in  such  action  or  suit 
shall  and  m^j  plead  the  general  issue,  and  g[ive  this  Aot 
anil  the  special  matter  in  evidence  at  any  trial  to  be  had 
tfaerenpon,  and  that  the  same  was  done  in  pursuance  and 
by  the  authority  of  this  Act,  and  if  the  same  shall  appear 
to  be  BO  done,  or  if  any  such  action  or  suit  or  information 
shall  be  brought  or  commenced  after  the  time  before 
limited  for  bringing  or  oemmencing  the  same,  or  shall  be 
laid  or  bronght  in  any  other  county  or  place  than  where 
the  matter  in  dispute  shall  lie,  then  the  jury  shall  find 
for  the  defendant  or  defendants,  or  if  the  plaintiif  or 
plaintiffs  shall  become  non-suited,  or  suffer  a  discontinu- 
snoe  of  his  or  her  or  their  action  or  actions,  or  if  verdict 
shall  pass  or  judgment  upon  demnrrer  be  given  against 
the  plaintiif  or  plaintiifs,  the  defend%nt  or  defendants 
shall  have  such  remedy  for  the  same  as  any  defendant  or 
defendants  hath  or  have  or  may  or  can  have  for  costs  in 
any  other  cases  by  law. 

9.  Under  and  in  accordance  with  the  said 
powers  and  provisions,  and  the  other  powers  and 
provisions  contained  in  the  said  Acts,  or  one  or 
other  of  them,  the  said  oompany  executed  various 
works  authorised  by  the  said  Acts,  or  one  or  other 
of  them,  and  made  the  said  river  navigable  both  to 

Mao.  Cas. — ^Vol.  X. 


Branbridge  and  afterwards  as  high  as  Tonbridge. 
Their  first  lock  was  constructed  at  a  point  opposite 
the  wall  belonging  to  the  gardens  of  the  college 
near  Maidstone  Church  aforesaid.  This  lock  is 
known  as  the  College  or  Church  Look,  and  is 
marked  on  the  aforesaid  plan  by  the  name  of  Col- 
lege Lock.  The  company  also  constructed  other 
locks  at  other  points  higher  up  the  river,  and  from 
time  to  time  executed  and  maintained  whatever 
works  appeared  to  them  necessary  for  makinsc  and 
keeping  the  river  navigable  between  Maidstone 
Bridge  and  Tonbridge  aforesaid  for  the  barges 
used  on  that  portion  of  the  river,  in  accordance 
with  the  provisions  of  the  said  Acts. 

10.  As  evidence  of  their  having  executed  works 
between  Maidstone  Bridge  and  Mrs.  Edmonds' 
Wharf,  the  plaintiffs  tendered  three  entries  in  a 
ledger  belonging  to  them,  under  the  respective 
dates  174r2,  1743,  and  1749,  of  payments  made  to 
persons  employed  by  them  for  scouring  Maidstone 
Shoal,  which  is  between  Maidstone  Bridge  and 
Mrs.  Edmonds'  Wharf.  The  court  is  to  deter- 
mine whether  those  entries  are  admissible  as 
evidence  on  behalf  of  the  plain tififs.  If  they  be  not 
admitted  there  was  no  evidence  of  the  company 
ever  having  caused  any  works  to  be  executed,  or 
any  repairs  to  be  done,  between  Maidstone 
Bridge  and  Mrs.  Edmonds'  Wharf.  But  they 
had  for  many  years  been  accustomed,  upon  a  fixed 
day  in  every  year,  to  descend  the  river  from  Ton- 
bridge  in  a  barge,  for  the  purpose  of  making  an 
annual  survey  of  the  portion  of  the  river  over 
which  they  exercised  control,  and  on  such  occa- 
sions they  always  disembarked  at  the  Mrs. 
Edmonds'  Wharf,  where  their  survey  was  cou- 
duded. 

11.  The  company  further,  in  accordance  wit^h  the 
provisions  to  that  effect  of  the  said  Act  of  Geo.  2, 
fixed  and  settled  from  time  to  time  the  prices  for 
lockage  and  riverage  to  be  charged  upon  persons 
navigating  the  said  river,  in  respect  of  the  various 
sorts  of  goods,  wares,  merchandise,  and  other  com- 
modities for  which  they  are  authorised  to  take  toll 
under  the  provisions  of  the  said  Act. 

12.  Upon  the  10th  Oct.  1742,  the  company 
passed  a  resolution  ordering  that  the  full  tollage 
or  riverage  allowed  by  the  Act  of  Parliament,  viz., 
4(2.  per  ton  per  mile,  be  demanded  and  taken  of  all 
persons  who  shall  navigate  the  river.  The  com- 
pany have  caused  from  time  to  time  toll  boards 
containing  a  list  of  the  prices  to  be  charged  for 
lockage  and  riverage  to  be  publicly  fixed  up  at 
the  College  Lock  aforesaid,  and  at  the  wharves  of 
the  said  company  at  Branbridge  and  Tonbridge 
aforesaid. 

13.  During  the  whole  period  over  which  the 
claim  in  this  action  extends,  until  the  revision  of 
the  rates  hereinafter  mentioned,  the  list  or  sche- 
dule of  rates  and  tolls  exhibited  was  in  the  form 
shown  in  schedule  B  to  this  case  annexed,  which  is 
to  be  read  as  part  thereof. 

14.  Since  the  dates  of  the  said  Act  of  Car.  2  and 
of  the  said  Act  of  Geo.  2,  although  the  tov\'n  of 
Maidstone  has  very  much  increased  in  area  and 
extent,  yet  it  has  not  extended  along  the  bauks  of 
the  Medway  upwards  beyond  College  Lock. 

15.  The  parish  of  Maidstone  extends  on  the 
north  bank  of  the  said  river  to  Farleigh  Bridge 
aforeaaid,  a  distance  of  2  miles,  3  furlongs,  and 
154  yards  from  Mrs.  Edmonds'  Wharf,  and  on  the 
south  bank  to  a  point  at  about  1  mile  5  furlongs, 
and  161  yards  from  the  said  wharf.    The  bounda- 
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ries  of  the  borough  are  the  same  as  those  of  the 
parish. 

16.  The  said  Tovil  Oil  Mills  are  at  a  distance 
above  the  said  College  Lock  of  5  furlongs  and  91 
yards,  and  above  Maidstone  Bridge  of  6  furlongs 
and  132  yards,  and  the  distance  between  the  said 
College  Lock  and  Mrs.  Edmonds*  Wharf  is  3 
furlongs  and  141  yards  or  thereabouts. 

17.  At  the  time  of  the  passing  of  the  Act  13 
Geo,  2.  the  wharf  called  Mrs.  Edmonds*  Wharf, 
and  the  site  where  the  Collecre  Lock  now  is,  were 
at  the  extreme  ends  or  nearly  so,  respectively,  of 
the  river  frontage  of  Maidstone  town.  The  plain- 
tiffs in  their  annual  survey  have  always  surveyed 
the  river  downwards  as  far  as  the  site  of  Mrs. 
Edmonds*  Wharf.  This  wharf  adjoins  the  site  of 
the  wharf  which  in  the  preamble  of  5  Geo.  4,  c. 
148  (local  and  personal)  hereinafter  referred  to  is 
called  th6  Lower  Town  Wharf  on  the  eastern 
side. 

18.  The  distance  of  the  river  from  College 
Lock  to  Tonbridge  is  between  15  and  16  miles. 
Within  the  memory  of  persons  now  living  there 
were  milestones  along  the  towing  path  from 
College  Lock  to  Tonbridge,  some  of  which  are 
still  in  existence.  These  milestones  were  intended 
to  mark  the  distance  in  measured  miles  from 
College  Lock  to  Tonbridge.  Upon  the  loth 
milestone,  counting  from  College  Lock,  there  is 
the  date  1750.  There  was  no  evidence  as  to  by 
whom  they  were  erected.  The  first  of  these 
milestones,  counting  from  College  Lock,  is  near  a 
place  called  Pine  Shoot,  which  is  about  a  quarter 
of  a  mile  above  the  Tovil  Oil  Mills. 

19.  Upon  the  10th  July  1874.  the  plaintiffs  held 
a  meeting,  at  which  an  amended  toll  list  was  read 
and  approved,  and  ordered  to  be  published.  A 
new  toll  board  was  also  ordered  to  be  set  up 
at  the  Church  Lock,  and  the  old  board  to  be 
carefully  retained  by  the  manager,  and  an  attested 
copy  of  the  toll  printed  thereon  made  by  the  soli- 
citors. And  it  was  also  ordered  that  as  soon  as 
the  new  toll  board  at  Church  Lock  should  be 
erected  claim  for  toll  should  be  made  on  Mr. 
Brook  (the  defendant  in  this  action). 

20.  A  new  list  of  tolls  was  accordingly,  on  or 
about  the  9th  Aug.  1874,  set  up  upon  the  toll 
boards  at  the  plaintiffs*  locks  and  wharves.  Such 
list  was  in  the  form  shown  in  schedule  D  annexed 
hereto,  and  is  to  be  taken  as  part  of  this  case. 

21.  Up  to  the  said  9th  Aug.  1874,  the  plaintiffs 
had  never  claimed  to  charge  tolls  proportioned  to 
a  fractional  part  of  a  mile  traversed.  Nor  had 
they  ever,  until  the  year  1869,  charged  any  toll 
where  the  the  whole  distance  traversed  was  less 
than  a  mile.  When  the  distance  traversed  con- 
sisted of  one  or  more  completed  miles  and  a 
fractional  part  of  another  mile  toll  had  not  been 
charged  for  the  fractional  part,  unless  such  part 
exceeded  half  a  mile,  in  which  case  it  was  charged 
as  for  a  further  mile  completed. 

22.  In  March  1869,  the  company  instructed 
their  lock  keeper  at  College  Lock  to  charge  a  toll 
of  Jd.  per  ton  on  goods  conveyed  to  a  general 
landing  wharf,  which  had  been  made  some  years 
before  at  Tovil,  and  was  situate  a  short  distance 
above  the  defendant's  oil  mills,  but  nearly  a  quarter 
of  a  mile  below  the  first  milestone  at  Pine  Shoot. 
This  toll  was  from  that  time  paid  upon  goods  con- 
veyed to  that  wharf,  but  no  notice  of  the  charge 
was  placed  on  the  toll  boards  or  otherwise  pub- 
licly fixed  up. 


23.  Until  within  the  last  ten  years  Tovil  Oil 
Mills  was  the  only  place  between  College  Lock  and 
the  first  milestone  at  Pine  Shoot  on  which  goods 
could  be  landed.  No  toll  was  ever  charged  on 
goods  conveyed  to  the  Tovil  Oil  Mills  until  after 
the  9th  of  Aug.  1874. 

24.  During  a  considerable  period,  while  Lord 
Roraney  owned  the  Tovil  Mills  (which  were  origi- 
nally and  at  the  time  of  passing  the  Act  of 
13  Geo.  2,  used  for  the  manufacture  of  gun- 
powder, but  were  afterwards  converted  into  oil 
mills),  the  barges  of  his  tenant  for  the  time  bein^r 
passed  to  and  from  those  mills  without  payment 
of  any  toll. 

25.  The  defendant  has  constantly,  since  his 
occupation  of  the  Tovil  Mills,  carried  goods  to  and 
from  the  said  mills  along  the  said  river  and  navi- 
gation through  the  said  College  Lock  past  Mrs. 
Edmonds*  Wharf  to  and  from  various  places  down 
the  Med  way  and  thence  into  the  Thames  and  else- 
where. 

26.  On  the  13fch  Aug.  1874,  the  plaintiffs  gave 
notice  to  the  defendant  that  they  should  in  future 
charge  toll  for  all  goods  landed  or  shipped  at  the 
said  Tovil  Oil  Mills,  and  carried  upon  the  river, 
and  that  a  settlement  would  .have  to  be  come  to 
for  past  dues. 

The  defendant  at  once  disputed  his  liability  to 
(  pay  such  tolls,  and  has  not  paid  them. 

27.  Since  the  publication  of  the  said  revi.sed 
list  of  tolls  in  August  1874,  and  before  action,  the 
defendant  has  as  heretofore  used  the  navigation, 
passing  through  the  College  Lock,  and  to  and 
from  the  point  called  Mrs.  Edmonds'  Wharf  and 
Tovil  Mills,  but  he  has  refused  to  pay  tolls  in 
respect  to  the  passage  of  his  goods,  whether 
before  oi^  since  the  revision  of  the  tolls. 

28.  In  the  year  1792  an  Act  of  Parliament  was 
passed,  viz.,  32  Geo.  3,  c.  105,  for  the  purpose 
of  improving  the  navigation  of  the  river  Medway 
between  the  lock  in  the  town  of  Maidstone,  and  a 
point  in  the  said  Act  called  the  lower  part  of  the 
orchard  then  in  the  occupation  of  G.  Hunt,  the 
younger,  below  Aylesford  Bridge. 

29.  In  the  year  1802  the  last  mentioned  Act 
was  repealed  by  a  further  Act  of  Parliament,  viz. 
42  Geo.  3,  c.  94,  entitled  "  An  Act  for  repealing  an 
Act  passed  in  the  32nd  year  of  His  present 
Majesty's  reign  for  improving  the  navigation  of 
the  river  Medway  from  the  town  of  Maidstone 
through  the  several  parishes  of  Maidstone,  Boxley, 
Allinffton  and  Aylesford,  in  the  county  of  Kent, 
and  for  the  better  and  more  effectually  improving 
the  navigation  of  the  said  river,"  whereby  certain 
persons  were  incorporated  by  the  name  of  the 
Company  of  Proprietors  of  the  Lower  Navigation 
of  the  river  Medway.  The  navigation  of  the  river 
below  the  point  called  Mrs.  Edmonds*  Wharf  is 
under  the  control  of  that  company. 

30.  In  the  year  1824  a  further  Act  of  Parlia- 
ment, 5  Geo.  4,  0.  148,  was  passed,  entitled  "  An 
Act  for  the  more  effectually  improving  the  naviga- 
tion of  the  river  Medway  from  Maidstone  to 
Hailing  in  the  county  of  Kent,  and  to  alter  and 
enlarge  the  powers  of  an  Act  of  the  42nd  year  of 
His  late  Majesty,  for  improving  the  navigation  of 
the  said  river,"  whereby  further  powers  were 
given  for  the  improvement  and  maintenance  of 
the  lower  navigation. 

Either  party  is  at  liberty  to  refer  to  the  above- 
mentioned  Acts  as  part  of  this  case. 

31.  The   Lower    Navigation    Company    have* 
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always  caased  to  be  executed  whatever  works 
appeared  to  them  necessary  for  keepinpf  the  river 
navigable  between  Mrs.  Edmonds'  Wharf  and 
Maidstone  Bridge.  They  also  on  several  occasions 
caused  a  shoal  or  bank  to  be  removed  i'rom  the 
bed  of  the  river  between  Maidstone  Bridge  and 
the  College  Lock,  where  the  river  Len  flows  into 
%he  Medway,  which  shoal  or  bank  interfered  with 
the  free  passage  of  the  barges  of  the  Lower  Navi- 
gation Company,  which  were  larger  and  of  greater 
draught  than  those  of  the  plaintiffs.  But  they 
did  no  other  repairs,  nor  otherwise  interfered 
with  the  part  of  the  river  between  Maidstone 
Bridge  and  the  College  Lock.  The  Lower  Navi- 
gation Company  have  always  charged  a  tonnage 
and  not  a  mileage  rate. 

1>2.  The  lock  in  the  town  of  Maidstone  men- 
tioned in  sect.  1  of  the  3*2  Geo.  3,  c.  105,  and  also 
in  sect.  1  of  5  Geo.  4,  c.  148,  is  the  same  as  the 
College  Lock  above  mentioned.  Hunt's  orchard, 
mentioned  in  the  same  Acts,  is  about  four  miles 
below  Maidstone  bridge. 

33.  The  court  is  to  have  power  to  draw  all  infer- 
ences of  fact,  and  to  make  all  necessary  amend- 
ments. 

The  Ordnance  Map,  showing  the  course  of  the 

river  Medway  between  Farleigh  Lock  and  Ayles- 

ford  Bridge,  may  be  referred  to  by  either  party  on 

the  argument  of  this  case. 

The  questions  for  the  opinion  of  the  court  are : 

First,  whether  the  plaintilis  are   entitled  to 

recover  in  this  action  ; 
Secondly,  what  point  the  plaintiffs  are   en- 
titled to  measure  from   in  computing  the 
distance  by  which  to  estimate  the  amount 
of  toll  to  be  paid ; 
Thirdly,  at  what  rate  (if  at  all)  the  plaintiffs 
are  entitled  to  recover  tolls  from  the  defen- 
dant, and 
Fourthly,  for  what  period  of  time  (if  at  all) 
anterior  to  the  date  of  the  writ,  the  plain- 
tiffs are  entitled  to  recover  toll  from  the 
defendant. 
If    the    court    shall  be  of    opinion  that    the 
plaintiff's  are  not  entitled  to  recover  any  tolls  from 
the  defendant  up  to  the  date  of  the  action  brought, 
judgment  is  to  be  entered  for  the  defendant  with 
cost&. 

If  the  court  should  be  of  opinion  that  the 
plaintiffs  are  entitled  to  recover  any  tolls,  the 
amount  to  be  recovered  is  to  be  ascertained,  if 
the  parties  cannot  agree,  by  an  arbitrator,  in 
accordance  with  the  judgment  and  opinion  of  the 
court  upon  the  questions  submitted  to  thein,  and 
judgment  is  to  be  entered  for  the  plaintiff's  for  the 
amount  so  to  be  ascertained,  with  costs. 

Schedule  B. 
Medway  Navigation  Tolls. 

Coals  and  coke  (per  ton)  to  Farleigh,  (Jd. ;  Teston,  6d. ; 
Wateriiigbury,  6a. ;  Yalding,  1». ;  Braubridgea,  la.  G«i.  ; 
Norwoodd  Bridge,  la.  6d. ;  Ford  Greeu  Briage,  le.  9d. ; 
Uartlake,  28. ;  Tonbridge,  2d. 

Timber  deals,  alatc,  and  oement  (per  ton  per  mile),  2d. ; 
gunpowder,  6d. 

Grain  and  seed  of  all  kinds,  floar  and  malt,  hop?,  wool, 
bark,  hay  and  etraw,  salt  and  saltpetre,  soap  and  tallow, 
grocery,  glass  and  earthenware,  hides  and  leather,  paper 
and  wiiite  rags,  porter,  beer,  ale,  and  cider  (per  ton  per 
mile),  l^d. 

Wines  and  BpiritnoaB  liquors,  oil  and  oil  cake,  hop 
poles,  lime,  lime  adhes  mixed  with  run  or  Bla<3k  Jime, 
Bprats  and  other  fidh,  stones  for  building  or  paving  up 
the  river,  metals  of  all  kinds,  and  all  other  goods  and 
commodities  not  specified  above  ur  below  (per  ton  per 
mile),  lid. 


Dung,  mould,  chalk,  chalk  rubbish,  lime  ashes,  bones, 
woollen  rags,  potatoes,  bricks,  tiles,  gravel,  sand^  clay, 
stones  for  repair  of  roads,  stones  for  building,  or  any 
other  purposes  down  the  river  (per  ton  per  milej,  fd. 

Wm.  GOBUAoi, 

Clerk  to  the  Medway  Company, 
Oct.  Ist,  1867. 

Schedule  D. 
Medway  Navigation  Tolls  payahle  pursuant  to  Sect.  23 

of  13  Geo.  2,  c.  26. 

1.  Gunpowder  (rate  per  ton  per  mile  completed),  6d. 

2.  Timber  deals,  slate,  and  cement,  2d. 

3.  Grain  and  seeds  of  all  kinds,  flour,  malt,  hops,  wool, 
burk,  hay,  building  stone,  salt,  saltpetre,  soap  and 
tallow,  groceries,  glass  and  earthenware,  hides  and 
leather,  paper  and  rags  for  manufacturing  purposes, 
porter,  and  other  malt  and  spirituous  liquors,  oil  and 
oil  cake,  hop  poles,  lime,  metals  of  aU  kinds,  and  all 
other  goods  not  specified  above  or  below,  l^d. 

4.  Manures,  rags,  sprats,  and  other  fish,  lime  ashes, 
dung  and  mould,  chalk,  and  chalk  rubbish,  bones,  and 
other  manures,  bricks,  tiles,  gravel,  sand,  clay,  stones 
for  repairirg  of  roads,  |d. 

And  for  fractional  parts  of  a  mile  where  the  distance 
is  over  a  mile  a  rate  per  ton  in  proportion  to  the  above 
rates  calculated  on  every  ^  of  a  mile  completed  every 
fra6tion  of  a  farthing  being  charged  as  a  full  farthing. 

5.  For  an  eighth  of  a  mile  or  under,  and  for  every 
additional  eighiti  of  a  mile  completed,  where  the  distance 
id  under  a  mile,  upon  all  goods,  wares,  merchandizes, 
commodities,  ana  other  things  whatsoever,  one  farthing 
per  ton. 

Coaltt  to  Farleigh  (per  ton),  6d.  ;  Teston  and  Watering- 
bury,  6d. ;  Yalding,  Is.;  Baubridges,  Is.  6d.  ;  Nor  wooes 
Bridge,  Is.  6d. ;  Ford  Green  Bridge,  Is.  9d.  ;  Hartlake 
Bridge,  2s. ;  Tonbridge,  2s. 

By  order  of  the  Committee  of  Proprietors, 

F.   SPKNCiiB, 

Managing  Agent. 

Cohen,  Q.  C.  (with  him  F.  M.  White),  argued 
for  plaintiil's. 

Brown,  Q.  C  (with  him  A.  L.  Smith)  for  the 
defendant. 

The  arguments  on  both  sides  are  repeated  in 
the  judgments  of  the  court. 

Blackbukn,  J.  —  This  case,  which  has  been 
argued  at  some  length,  turns  upon  tiie  construc- 
tion of  an  Act  of  Parliament,  and  there  are  two 
points  which  we  have  to  determine,  one  of  which 
my  brother  Lush  and  myself  are  agreed  upon. 
>Ve  think  that  the  true  construction  of  the  'Sovd 
section,  imposing  the  rate  is  that,  whatever  be  the 
limits  within  which  it  is  to  bo  imposed,  all  ship.s 
and  barges  carrying  goods  are  to  pay  a  rate  pro- 
portionate to  the  distance  they  go;  and  that  it  is 
not  the  true  construction  of  the  Act  to  say  that 
the  toll  is  only  to  be  placed  upon  them  for 
every  entire  mile  they  go,  the  fraction  of  a  mile 
being  left  untouched.  The  object  of  the  Legisla- 
ture, when  we  look  at  the  words  of  the  Act, 
seems  to  have  been  to  impose  a  tax  upon  all 
barges  carrying  goods  on  the  river  between 
Maidstone  and  Forest  Row.  The  words  of  the 
section  are,  "  such  rates  and  duties  for  lock- 
age and  riverage  as  the  said  company  of 
proprietors  shall  think  ht,  not  exceeding 
the  sum  of  4ri.  per  mile  for  every  ton  weight 
of  goods,  wares,  merchandizes,  commodities,  or 
other  things  which  shall  be  carried  on  any 
part  of  the  said  river  between  Maidstone  and 
Brandbridge,  in  the  parish  of  Yalding,  either 
upwards  or  downwards,  and  not  exceeding  the 
sum  of  Qd.  per  mile  for  every  ton  weight  of  goods, 
wares,  merchandizes,  commodities,  or  other  things 
whatsoever  which  shall  be  so  carried  on  any  jmrc 
of  the  said  river  or  streams  between  BrAndbridge 
and  Forest- row  a  oresaid."  Si*  that  the  tax  put 
upon  barges  going  along  the  Med  way  from  Maid* 
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Btone  to  Brandbridge  is  4(2.  per  ton  per  mile,  and 
from  Brandbridge  to  Forest-row^,  or  any  paru  of 
it,  is  6(2.  per  mile  for  every  ton.    I  think  it  is  clear 
that  the  tax  is  to  be  at  that  rate.    It  was  never 
meant  that  they  were  to  leave  two  fractions  of  a 
mile,  one  above  Brandbridge  and  the  other  below, 
together  making  more  than  a  mile,  nntonched,  bat 
that  there  was  to  be  a  rate  at  which  barges  were 
to  be  taxed  according  to  the  distance  travelled — if 
above  Brandbridge,  6d.,  and  if  below  Brandbridge, 
4d.    1  think  that  is  the  sense  in  which  it  is  to  be 
looked  at.    But  then  the  objection  is  made  that 
when  the  Legislabnre  said  for  every  ton  so  and  so 
shall  be  paid,  they  have  thonght  fit  to  add  "  and 
so  in  proportion  for  a  greater  or  less  quantity."     I 
think  there  is  some  force  in  the  observation  that 
has  been  made  that,  though  the  Legislatare  could 
use  language  to  make  it  perfectly  clear  that  there 
should  be  a  proportionate  quantity  charged  for, 
they  have  not  used  such  language  as  to  make  it 
perfectly  clear  about  the  miles.    That  is  true ;  but, 
as  Mr.  Cohen  has  said,  it  required  language  to  be 
used  with  reference  to  the  quantity,  in  order  to 
make  it  clear  and  intelligible,  whilst  it  did  not 
require  such  words  with  reference  to  a  propor- 
tionate part  of  a  mile.    All  I  can  say  upon  that  is 
this :  It  seems  to  me  that  tolls  for  a  fraction  of  a 
mile  within  the  limits  are  to  be  taken  at  that  rate 
just  as  much  as  tolls  are  to  be  taken  for  a  propor- 
tionate quantity.    However,  the  Med  way  Company 
can  only  recover  those  fractions  at  the  rate  at 
which  the  company  has  thought  fit  to  charge.    It 
appears  that,  until  Schedule  D  came  into  opera- 
tion, they  never  thought  fit  to  charge  for  a  frac- 
tion,  and   they   cannot    therefore  recover  for  a 
fraction  before  the  time  that  came  into  operation. 
For  a  fraction  of  a  mile  within  the  limits  from 
that  time  afterwards  they  would  be  entitled  to 
recover,  and  for  the  entire  mileage  within  the  proper 
limits  tbey  are  entitled  to  recover,  subject  to  the 
six  years*  limitation,  as  to  which  there  is  no  dis- 
pute.    Now,  with  reference  to  the  other  point 
which  arises  on  the  construction  of  the  Act,  unfor- 
tunately there  is  a  difference  of  opinion  between 
my  brother  Lush  and  myself.    If  our  decision  was 
finhl,  or  likely  to  be  final,  we  should,  under  the 
circumstances,  have  been  obliged  to  adjourn  the 
case,  and  to  have  had  it  reargued,  which  would 
have  necessitated  a    good  deal  of  expense  and 
trouble  to  the  parties ;  but  as  the  case  can  now  be 
cheaply  and  quickly  taken  to  the  Court  of  Appeal, 
we  do  not  thmk  it  necessary  even  to  take  time  to 
consider  our  judgment,  because  each  of  us  has 
looked  at  the  matter  carefully,  and  there  is  no 
reason  to  think  that  our  opinions  would,  by  a 
more    mature    consideration,  be    changed.      We 
therefore  think  it  better  for  each  of  us  to  give  our 
reasons  now,  so  that  the  case  can,  if  necessary, 
be  more  quickly  taken  to  the   Court  of  Appeal 
than    if    the    case    were    determined    after    re- 
argument    by   a    court    differently    constituted. 
It  is   for  these   reasons  that    we   do   not  delay 
giving   our  judgment.    Now   this  question   en- 
tirely   turns    upon    the     construction     of    the 
23rd    section.      Of    course    in    interpreting    the 
23rd  section  we  should  look  at  the  whole  of  the 
Act,  and  all  the  circumstances  that  were  before  the  ' 
Legislature  in  order  to  see  what  the  23rd  section 
means.     The  23rd  section  gives  the  company  of 
proprietors  a  right  to  levy  tolls  on  every  person 
or  persons  who  shall  carry  or  convey,  or  cause  to 
be  carried  and  conveyed,  any  goods  and  so  on  upon 


the  said  river  and  streams  between  Maidstone  and 
Forest  Bow.    The  question  raised  before  us,  and 
it  is  one  of  some  difficulty,  is  where  the  terminaa 
at  Maidstone  is  to  be  considered  to  begin.    Is  i% 
to  begin,  as  the  defendant  avers,  (and  which  in  my 
opinion  is  the  true  construction)  at  College  Lock, 
for  that  is  what  it  practically  comes  to,  and  f^ 
upwards,  or  is  it  to  be  interpreted  as  meaning^ 
(and  that  is  the  contention  on  the  other  side)  from 
Mrs.  Edmonds*  wharf  upwards  P  I  will  now  render 
my  reasons  for  thinking  that  it  is  to  be  from. 
College  Lock,  which  is  the  upper  part  of  the  town 
of  Maidstone.    It  is  found  in  the  case  that  the 
town  of  Maidstone  was  in  the  13th   Geo.  2   the 
same  as  it  is  now  in  the  sense  of  continnoas 
buildings ;  that  it  ended  where  College  Look  was 
placed,  and  still  ends  where  college  lock  is  placed. 
Now  we  have  to  consider  whether  that  is  the 
sense  in  which  the  words  "  between  Maidstone  and 
Forest  Bow*'  are  used.    For  that  purpose  it  is 
necessary  to  see  how  the  Act  is  framed,  how  it  ia 
worded,  and  how  it  came  to  be  worded  in  that 
way.     There  had  been  an  Act  passed  in  the  rei^n 
of  Charles  II.,  incorporating  a  body  of  commis- 
sioners to  whom  powers  were  given  to  improve  the 
navigation  of  the  whole  of  the  river  Medway,  and 
all  streams  flowing  into  the  river  Medway  in  the 
counties  of  Kent  and  Sussex,  and  so  flowing  down 
into  ttie  Thames.     Power  was  given  to  improve 
the  navigation,  and  then  it  was  enacted  that  when 
the  commissioners  had  improved  it,  provided  they 
began  it  within  one  year,  and  for  such  portion  as 
was  completed  within  seven  years  (and  they  were 
to  go  no  further  than  that),  they  were  to  reap 
a  reward    b^    having   the    monopoly    of    being 
carriers,  subject  to  this  condition,  that  they  should 
not  be  able  to  hinder  persons  from  using  or  em* 
ploying  boats  of  such  ourthen  as  had  been  used  or 
employed  before  the  passing  of  that  Act.     SoXhab 
evidently  what  was  then  intended  was  this :  you, 
the  commissioners,  having  improved  the  river  Med- 
way and  made  it  navigable  lor  big  vessels,  where  only 
little  vessels  could  go  before,  shall  have  a  monopoly 
with  reference  to  big  vessels,  but  little  vessels  are 
still  to  have  the  advantage  which  they  had  before. 
That  would  seem  to  have  been  an  ingeniously  con- 
trived plan  for  raising  contentions  and  disputes 
when  that  Act  came  into  operation,  but  the  com* 
missioners  did  nothing,  and  it  therefore  becomes 
an  immaterial  consideration,  except  so  far  as  this, 
that  the  river  remained  only  partially  navigable, 
though  it  was  intended  that  the  navigation  should 
be  improved.    Theu   there  came  in  the  reign  of 
Geo.  2.  the  present  Act.     It  commences  with  a 
recital  of  the  former  Act,  and  then,  having  recited 
that  former  Act,  sect.  1,  says :  "  The  proprietors 
and  commissioners  hereinafter  mentioned  consti- 
tuted and  appointed,  shall  have  full  newer  and 
authority  to  do  and  perform,  and  shall  and  may 
respectively  do  and  perform  all  act  and  acts,  deed 
or  deeds,  in  such  manner,  and  by  the  same  power 
and    authority  as  the  proprietors   and  commis- 
sioners by  the  said  before  mentioned  Act,  nomi- 
nated, constituted,  and  appointed,  were  respec- 
tively entitled  to  do  and  perform  (save  in  such 
particulars  as  by  this  present  Act  is  or  are  here- 
inafter   altered,    explained,  or  amended.)"    Had 
that  section  stood    without  that   parenthesis,  it 
would  have  given  the  commissioners  power  to  do 
anything    to   the   river   Medway    down   to   the 
Thames,  but  the  exceptions  which  are  mentioned 
afterwards  clearly  show  they  are  not  to  do  so. 
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Then  comes  the  second  section,  beginning  with 
this  recital :    "  And  whereas  the  several  persons 
hereiDafter  particularly  named  are    desiroas   at 
their  own  proper  costs    and  charges  to  begin, 
carrv  on,  axia  comnlete  the  navigation  of  such  part 
of  the  ancient  river  Medway  and  streams  falling 
thereinto,  as  ran  down  from  Forest  Bow,  in  the 
county  of  Sussex,  to  the  town  of  Maidstone,  in 
the  county  of  Kent.*'    Unless  there  be  something 
therefore  in  the  context,  or  something  in  that 
which  follows,  that  puts  a  different  sense  upon  it, 
that   means  their  object  and  wish  to  be  incor- 
porated was  to  improve  the  navigation  down  to 
the  town  as  it  then  existed,  and  unless  there  is 
something  in  the  context  to  show  that  the  words 
go  further,  that  would  show  that  .they  were  not 
desirous  of   doing  anything  within   the  town  of 
Maidstone  at  all,  but  that  that  which  they  were 
going  to  do  would  only  come  down  to  that  which, 
as  it  is  found  in  the  case,  was  the  terminus  of  the 
ancient  town  of   Maidstone — viz.,  College  Lock. 
It  then  recites  that  such  laudable  purposes  should 
be  carried  out,  and  that  to  that  ena  certain  persons 
should  be  formed  into  a  company,  "  for  the  pur- 
poses of  making,  completing,  and  maintaining  the 
said  navigation  in  manner  as  the  proprietors  in 
and  by  the  said  in  part  above  recited  Act,"  that 
is,    the    Act   of    Cfar.    2,  "were  authorised  and 
empowered    to    do,    and    more    particularly  for 
making,  carrying  on,  and  completing  such  naviga- 
tion   from    Forest-row  to    Maidstone    aforesaid, 
according   to    the    rules,  orders,    methods,    and 
directions  hereinafter  expressed  and  laid  down." 
Therefore  the  first   section  having  said  that  all 
powers  should  be  revived  and  given  to  the  com- 
missionera,  except  so  far   as    specified*  the  2nd 
section,  after  reciting  that  the  commissioners  were 
desirous  of  improving    the  navigation  down   to 
Maidstone,  says — you,  the   commissioners,   shall 
Lave  certain  powers,  subject  t  >  certain  exceptions 
that  come  afterwards,  you  shall  have  all  the  powers 
that    the    Act    of     Car.    2   gave   yoa,   and  you 
shall  use  and  exercise  those  powers  for  improving 
the  navigation  down  to  Maidstone,  which  is  what 
you  are  desirous  of  doing.    That,  if  it  stood  un- 
limited, would  give  them  also  power  to  make  any 
improvements  where    they  liked,   down    to  the 
Tiiames.    But  now  I  come  to  the  31st  section,  and 
though  it  is  not  next  in  order,  yet  I  think  it  is 
material  to  see  what  happens.    The  3l8t  section 
shows  what  the    exceptions    alluded    to  in   the 
parenthesis  at  the  end  of  sect.  1  are.     **  Nothing 
in  this  or  the  said  in  part  recited  Act  contained 
shall  extend,    or    be    construed    to    extend,    or 
authorise  or  empower  the  said  company  of  pro- 
prietors to  cleanse,  scour,  dig,  widen,  or  deepen 
the  said  river,  or  any  part  thereof,  below  the  lower 
part  of  Mistress  Edmonds'  wharf  in  Maidstone 
aforesaid."    I  pause  here  to  say,  that  that  says 
they  shall  not  dig  or  interfere  with  the  river  at  all, 
not  below   Maidstone,    but   below  Mistress  Ed- 
monds' Wharf  in  Maidstone ;  the  previous  section 
having  said  as  I  understand  it,  Yon,  the  commis- 
sioners, are  desirous  of  improving  the  navigation 
down  to  Maidstone,  we  will  therefore  give  you, 
subject  to  the   exceptions    that   are    mentioned 
afterwards,  all  powers  to  do  that  down  to  Maidstone, 
and  we  will  give  yon  powers  extending  down  to  the 
Thames,  such  as  the  commissioners  formerly  had, 
subject  to  certain  exceptions.     Then  there  comes 
this  exception :  Yon,  the  commissioners,  shall  not 
^'cleaiiaei  scour,  dig,  widen,  or  deepen  the  said 


river,    or   any   part    thereof,   below    the   lower 
part    of    Mistress    Edmonds'    wharf    in    Maid- 
stone aforesaid."    Then  it  goes  on  to  say,  "  this 
Act    shall  not    authorise  or  empower  the    said 
company  of  proprietors  to  erect,   build,   set  up, 
make,  or  hire  any  warehouses,  storehouses,  wharisi 
cranen,  or  other  ereccions,  to  lay,  load,  or  unload^ 
any  iron,  ordnance,  timber,  or  other  goods  what- 
soever within  the  parish  of  Maidstone  aforesaid." 
That  extends  considerably  above  the  town ;  then 
there    can  be    no  xlonbt   that   their  powers  are 
limited,  though  tolls  in  every  construction  of  the 
Act  are  imposed  on  boats  travelling  on  the  part  of 
the  river  that  runs  in  the  parish  of  Maidstone. 
The  latter  part  of  that  section  says  that  they  shall 
not  on  any  account  erecL,  build,  or  set  up  any  lock, 
weir,  dam,  or  pen  for  water  below  the  wall  belong- 
ing to  the  gardens  of  the  college  near  Maidstone 
Church,  which,  as  we  find  from  the  statement  in 
the  case  was  then  and  is  still  part  of  the  town  of 
Maidstone.    Now,  taking  it  in  that  way,  it  seems 
to  me  the  effect  of  the  legislation  is  this,  that  they 
having  stated  that  they  were,  as  a  commercial 
undertaking,  desirous  of  maintaining  the  river  to 
the  place  where  College  Lock  is  placed,  had  power 
given  them  to  do  it,  and  to  make  locks,  and  to  do 
everything  above  that,  and  though  they  had  inci- 
dentally left  to  them  the  power  of  deepening  the 
river  down  as  far  as  Mistress* Edmonds'  wharf  in 
Maidstone,  yet  the  great  object  of  the  enactment 
was  to  enable  them  to  fulfil  their  undertaking  and 
to  make  the  river    navigable    above    Maidstone 
Lock.    Then  comes  the  23rd  section  upon  which 
the  question  turns.     Let  us  see  what  that  is? 
It  says  first,  that  in  consideration  of  the  charges 
and  expenses  to  which  the  commissioners  are  to 
be  put,  and  I  may  say  at  once  that  it  dues  appear 
that  some  charges  were  incurred  by  the  commis- 
sioners above  Mistress  Edmonds'  wharf  and  below 
College  Lock,  power  is  given  to  take  tolls,  but  it 
seems  to  have  been  thought  necessary  to  give  them 
power  to  act  as  carriers  *'  as  well  upon  such  part 
of  the  said  river  and  streams  as  shall  be  by  them 
made  navigable  as  on  any  other  part  and  partH 
thereof  which  are  now  navigable  and  passable." 
That,  I  think,  means  clearly  enough  that  they  are 
to  act  as  carriers  on  the  whole  of  the  Kiver  Med- 
way down  to  the  Eiver  Thames,  not  only  the  part:^ 
that  they  are  going  to  make  navip^able  but  all  parts 
that  were  then  navigable.      Then  the  language 
is    changed,    *'  and    also    to    ask,    demand,    and 
receive,  recover,  and  take   of  and  from  all   and 
every    person     or     persons    who     shall    carry 
or    convey,  or  cause    to    be    carried   and    con- 
veyed" any    goods  and   so    on    upon    the    said 
river  and  streams  between  Maidstone  and  Forest- 
row  as   aforesaid,    l^ow  what  does   that  mean  ? 
Prima  Jade  the  meaning  of  the  words  between 
Maidstone  and  Forest-row  would  be  from  the  top 
of  Maidstone,  from    the  College  Lock  to  Forest- 
row  ;  but  what  is  ihere  to  oblige  us  to  say  that 
from  Maidstone  means  from  Mistress  Edmonds* 
wharf  as  it  is  called  in  the  recital  of  the  Act  which 
is  lower  down  the  nver  and  would  include  part  of 
Maidstone     It  is  so  contended  on  this  ground,  as 
I  understand  this  argument,  and  this  is  the  most 
plausible  ground  upon  which  it  can  be  put,  that  it 
was  only  reasonable  and  proper  that  tolls  should 
be  taken  in  all  parts  on  which  the  proprietors  ex- 
pended money.     It  is  true  there  is  nothing  objec- 
tionable in  that,  but  the  scheme  of  the  Act  is  not 
that  at  all.     Tolls   are    to    be  taken    all   over 
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the    river    though    there    may   be    reaches   and 
places  where  the  navigation  has  not  been  touched 
at   all.     It  is   a  very  common  thing  in   English 
rivers  to  find  shoals  which  make  navigation  very 
bad,  except  for  very  sinall  vessels,  although  there 
may  be  a  space  for  miles  where  the  river  is  deep 
and  can  be  navigated  very  well.     The  enactment 
is  not  that  the  proprietors  shall  take  tolls  for  only 
those  parts  that  they  improve,  but  that  they  shall 
txike  tolls  from  all  those  who  use  the  river  between 
Maidstone  and  Forest-row,  whether  they  improve 
it  or  not.     It  would  also  seem  intelligible  to  say 
that  though   you,   the  proprietors,  expend  some 
money  in  improving  the  navigation  between  the 
beginning   of  Maidstone  and  Mi.stress  Edmonds' 
AVljarf,  yet  you  shall  not  be  entitled  to  charge  tolls 
on  that  portion  of  the  river,  and  for  this  reason: 
we  will  not  let  the  trade  of  Maidstone  be  worried  by 
having  to  pay  the  tolls  of  that  part  of  the  river 
where  you  do  not  do  much  good,  but  you  shall 
have   power   to   improve   the   navigation   if    you 
please,  and  your  reward  for  that,  so  far  as  tolls 
go,   is  to  be,   that    all  who   use    the    navigation 
between    Maidstone    and    Forest-row    shall    pay 
tolls     whether     it     be    for     a    ])ortion     of     the 
river    on   which  you  have   spent   money  or  not. 
I  can  find  words   that   seem   to  indicate  an   in- 
tention  to   say,  if  you   do   not  spend  money  oil 
parts  of  the  river  between  Maidstone  and  Forest 
Row  you  shall  not  levy  tolls  on  the  party  who 
uses  that  part  of  the  river  between  Maidstone  and 
Forest  Kow,  but  I  do  not  see  anytiiing  to  enable  me 
to  say  that  the  words  "to  Maidstone"  are  to  be 
changed,  and  that  by  these  words  it  was  meant 
"  to  Mistress   Edmonds'    wharf    in    Maidstone." 
There  are  several  sections  in  the  Act  where  the 
terminus   is   given.      The   section  which    recites 
what  it   is  that  the  undertakers  undertake  to  do 
says  that  they  are  desirous  at   their  own  proper 
costs  and  charges  to  begin,  carry  on,  and  com- 
plete the  navigation  of  such  part  of  the  ancient 
river  Mcdway  and  streams  i'alling   thereunto  as 
run    down  from    Forest   Kow  in  the   county   of 
8ussex   to  the   town  of  Maidstone.     The   words 
used  there  are  such  as  to  show  that  it  was  clearly 
the    town    of   Maidstone  and   not   Mistress  Ed- 
monds' wharf.     Now  in  another  part  the  words 
used  are  *'  between  Maidstone  "  and  "  from  Maid- 
stone."    I  do  not  know  that  one  phrase  throws 
more  light  upon  it  than  the  other,  except  that, 
prima Jnctf\  the  meaning  of  the  words  is  "to  the 
town  of  Maidstone,"  and  I  can  see  nothing  to 
change  that.     I  think  there   is   nothing  in    the 
other  sections   of   the   Act   material  to   consider. 
{Something  was  said  as  to  the  2i»th  section.    I  own 
I  do  not  think  that  the  construction  of  that  sec- 
tion is  necessary  for  the  decision  of  this  case.     I 
do  not  think  that  it  at  all  bears  on  this  question. 
That  section  stipulates  that  the  bargeman  shall,  if 
required,  inform  the  collector  of  tolls  where  he  is 
gomgto  take  the  goods  on  board  his  barge;  and 
whether  he  can  ask  the  bargeman  when  he  has 
got  into  their  part  of  the  navigation  or  can  ask 
him  below,  does  not  bear  upon  this  question.     As 
I  said  before,  for  the  reasons  which  1  have  endea- 
voured to  express,    it  seems    to    me    the  plain- 
tiffs are  wrong  in  saying  that  they  can  charge  a 
toll  for  any  portion  of  the  distance  that  lies  below 
College  Lock.      I  think  they  are  right  in  saying 
that  they  are  entitled  to  charge  for  a  fractional 
part  of  a  mile  according  to  their  scale  above  Col- 
lege Lock ;  and  I  think" they  are  right  also  in  say- 


ing that  it  is  not  a  three  months'  limitation,  but 
that  they  can  go  back  six  years  to  recover  what- 
ever may  be  due  to  them.  I  suppose  it  is  nob  a 
sum  of  any  great  consequence.  They  cannot  re- 
cover the  fraction  before  that  time,  because  they 
failed  to  put  up  a  schedule  in  which  they  stated 
the  fractions.  I  need  further  hardly  say  that  I 
disregard  altogether,  and  that  I  do  not  care  what 
the  Legislature  or  those  framing  private  Acts 
afterwards  stuck  into  them.  I  look  back  and 
construe  this  Act  as  if  I  had  been  sitting  to 
decide  this  case  in  the  year  1780,  although  I 
should  then  have  had  the  advantage  of  getting 
more  accurate  information  as  to  the  degree  to 
which  the  river  was  navigable  betbre  the  13 
Geo.  2.  The  second  Act  does  not  take  away  any 
right  that  did  exist,  nor  give  the  commissioners 
any. right  that  did  not  exist.  My  brother  Lash 
takes  an  opposite  view  to  that  which  I  have  en- 
deavoured to  explain.  I  am,  therefore,  far  from 
expressing  my  opinion  without  doubt.  This  is 
the  result  I  have  come  to ;  and  if  the  parties  wish 
to  have  the  matter  settled,  it  can  be  done  as 
quickly  and  as  cheaply  by  taking  the  case  to  the 
Court  of  Appeal  as  if  it  were  reargued  here. 

Lush,  J. — I  also  think  that  we  are  not  at  liberty 
to  look  at  subsequent  private  Acts  in  order  to 
enable  us  to  put  a  meaning  on  the  Act  in  question. 
If  there  had  been  anything  in  the  subsequent 
private  Acts  to  say  that  these  particular  Medway 
navigation  proprietors  should  not  be  entitled  to 
take  tolls  over  the  spot  in  question,  or  if  there 
were  any  declaration  that  such  was  not  intended, 
or  anything  of  that  kind,  that  would,  of  course, 
have  controlled  the  meaning  of  this  section.  But 
nothing  of  that  kind  is  to  be  found,  and,  therefore, 
we  are  not  at  liberty  to  argue  one  way  or  the 
other  upon  the  construction  of  the  Act  from  any 
recitals  or  ambiguous  phrases  in  a  subsequent 
Act.  Now,  as  regards  one  point  that  has  been 
argued,  viz.,  that  the  company  are  entitled  to 
charge  for  a  fractional  portion  of  a  mile,  I  agree 
with  my  learned  brother.  1  do  not  think  that  is 
a  question  which  admits  of  any  reasonable  doubt. 
I  quite  adhere  to  the  principle  of  construction 
established  in  the  case  of  Barrett  v.  Stockton  and 
Darlington  Railway  Company  (2  M.  &  G.  134) ;  but 
it  does  not  appear  to  me,  on  reading  the  clause  in 
question,  that  there  is  any  ambiguity  at  all.  It 
seems  to  me  to  be  plain  what  the  intention  of  the 
Legislature  was,  and  that  being  so,  we  are  bound 
to  give  effect  to  it.  It  appears  to  me  that  the  Act 
by  sect.  2-3,  does  in  terms  provide  for  the  fractional 
distance  as  well  as  for  the  fractional  quantity,  that 
it  is  to  be  at  the  rate  (for  that  is  what  the  words 
mean)  of  ^d.  or  6c^.  per  mile  per  ton  whether  yoa 
go  a  shorter  distance  than  a  mile  or  not,  or  what- 
ever part  of  the  river  you  traverse  you  shall  pay 
at  that  rate,  and  whatever  quantity  of  goods  you 
carry  you  shall  pay  at  that  rate.  Now  I  wish  I 
could  concur  in  the  opinion  of  my  learned  brother 
upon  the  other  point,  because  I  think  it  is  not  satis- 
factory that  we  should  be  unable  to  come  to  the 
same  conclusion  upon  this  Act  of  Parliament. 
However  I  have  formed  an  opinion  upon  it,  and  it 
is  that  opinion  that  I  am  now  bound  to  express.  I 
quite  agree  with  my  learned  brother  that  i(  is 
more  expedient,  considering  the  present  facilities 
for  going  to  the  Court  of  Appeal,  and  that  it 
would  be  leEs  expensive  to  the  parties  and  occasion 
less  delay,  if  we  at  once  pronounce  our  different 
opinions,  and  so  leave  one  party  or  the  other  to  go 
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to  a  Courb  of  Appeal  at  once  rather  then  incar  the 
expense  and  delay  'which  would  be  occasioned  by 
a  rehearing  of  the  case.    I  will  now  shortly  ex- 
press my  reasons  for  (thinking  that  the  Medway 
Company  are  entitled  to  compute  the  distance  from 
Mistress  Edmonds'  wharf.     The  Act  of  Geo.  2, 
which   has  been  so  often  referred  to,  evidently 
treats  it  as  a  very  desirable  thing  to  open  the 
navigation  of  the  river  Medway,  and  after  reciting 
an  Act  of  Parliament  which  had  pasued   in  the 
time  of  Car.  2,  and  become  abortive,  there  being 
nothing  done  under  it,    and  after  reciting   the 
expediency  of   having   the  navigation  improved, 
it  says,   "Whereas   the  several   persons   herein- 
after particularly  named,  are  desirous,  at  their 
own  proper  coats  and  charges,  to  begin,  carry  on, 
and  complete  the  navigation  of  such  part  of  the 
ancient  river  Medway,  and  streams  falling  thereinto, 
as  run  down  from  Forest  Row,  in  the  county  of 
Sussex,  to  the  town  of  Maidstone,  in  the  county  of 
Kent.    To  the  end,  therefore,  that  so  good  an 
undertaking  may  be  carried  on  to  advantage  and 
put  in  full  force  and  execution,  be    it   further 
enacted ; "   then  it  authorises  that  a  number  of 
persons,  their  successors,  or  assigns,  "shall  be 
united  into  a  company  for  the  better  carrying  on, 
making,   completing,  and  maintaining    the   said 
navigation  in  manner  as  the  proprietors,  in  and  by 
the  said  in  part  above  recited  Act  were  autho- 
rised and  empowered  to  do,  and  more  particularly 
for  making,   carrying  on,   and  completing   such 
navigation  from  Forest  Row  to  Maidstone  afore- 
said, according  to  the  rules,  orders,  methods,  and 
directions  hereinafter  expressed  and  laid  down." 
Then  it  says  they  shall  be  incorporated.    They  ar« 
then  authorised  to  "  cleanse,  scour,  dig,  widen,  and 
deepen  the  said  river  and  streams,  and  to  cut,  dig, 
and  make  new  new  channels,  trenches,  and  water- 
courses," and  so  on ;  and  to  erect  locks,  wears,  and 
so  on,  and  to  do  whatever  is  necessary  "  to  make 
the  same  navigable,  passable,  and  portable  for 
boats,  barges,  lighters  and  other  vessels."     Now 
the  termini  are,  therefore,  from  Forest  Row,  in  the 
county  of  Sussex,  to  the  town  of  Maidstone,  in  the 
county  of  Kent.     Primd  facie  those  words  would 
exclude  the  town  of  Maidstone  itself.    Then,  in 
order  to  see  what  part  of  the  town  of  Maidstone 
was  meant,  we  must  look  either  to  the  context  of 
the  Act  or  the  locality,  because  a  reference  to 
either  would,  I  apprehend,  enable  us  to  put  a  con- 
struction on  those  words,  and  see  what  part  of  the 
town  of  Maidstone  was  meant.    The  object  was  to 
open  the  navigation  to  the  traders  of  Maidstone, 
amongst  other  things,  and  surely  it  would  not  be 
enough  to  accomplish  that  end  if  the  navigation 
was  made  complete  up  to  the  extremity  of  the 
town,    unless    that    happened   to  be  where  the 
wharves  were.     If  it  turned  out,  as  it  is  found  in 
the  case,  that  there  was  below  the  lock  in  question 
and  between   College  Lock  and  the  bridge  and 
Mistress  Edmonds*  Wharf  (and  the  term  Mistress 
Edmonds'  Wharf  denotes  that  that  is  the  business 
part  of  Maidstone),  a  shoal  that  required  constant 
attention  in  order  to  keep  clear  and  not  impede 
the  navigation,  I  should  have  said,  looking  at  the 
locality,  and  having  that  explanation  before  me,  the 
meaning  was  this,  that  they  were  authorised  to  do 
80  much  as  would  be  necessary  in  order  to  open 
the  navigation  to  the  business  part  of  the  town 
80  that  the  business  part  of  the  town  would  have 
the  advantage  of  the  new  navigation.     But  that  is 
put  beyond  all  doubt  to  my  mind  by  the  31st 


section,  because  it  must  be  read  as  a  proviso  to  the 
2nd.    The  2nd    section,   as    my  learned    brother 
observed,  in  the  early  part  of  it,  apparently  gives 
power  to  do  all  that  the  former  persons  had. power 
to  do    under  the    Act  of    Car.    2.     Then    there 
comes  in  a  proviso  to  that,  which  is  in  these  terms  : 
"  That  nothing  in  this  or  the  said  in  part  recited 
Act  contained  shall  extend    or  be   construed   to 
extend  to  authorise  or  empower  the  said  company 
of    proprietors  to   cleanse,    scour,  dig,  widen,  or 
deepen  "  (those  are  the  very  words  used  in  the 
2ud  seoction)  "the  said  river,  or  any  part  thereof, 
below  the  lower  part  of  Mistress  Edmonds'  wharf, 
in  Maidstone,  aforesaid."     Putting  that  as  a  pro- 
viso to  the  2nd  section,  if  nothing  else  could  be 
referred  to.  I  should  say  that,  by  implication,  not 
only  t>nthori:ied  them  to   go   as   far   as  Mistress 
Edmonds'    wharf,  but   it   shows  that   what  they 
meant  by  the  words  "  town  of  Maidstone  "   was 
that  part  of  the  town  of  Maidstone  where   the 
wharves  are,  aiid  which  would  make  the  naviga- 
tion a   real  improvement  to  the  town.     I  there- 
fore lead  it  thuH,  that  it  authorises  them  to  make 
the  river  navigable  from  Forest  Row  to  Mistress 
Edmonds'  wharf,  in  Maidstone.     Now  there  is  a 
further  part  of  the  2nd  section  which  has  been  re- 
ferred to.     It  goes  on  to  say,  "  And  the  said  river 
and  streams,  so  to  be  made  navigable,  and  all  lands, 
tenements,  and  hereditaments  to  be  by  them  made 
use  of  for  the  benefit  of  the  said  navigation  by 
virtue  of  the  former  and  this  present  Act  shall  be 
and   are  hereby  vested  in  the   said   company  of 
proprietors."     By  a  decision  of  this  court  which 
took  place  some  years  ago,  which  I  remember  I 
argued  for  Lord  R6mney,  this  court  held  that  that 
vested  absolutely  the  river  in  the  proprietors,  so 
that  the  county  could  not  abstract  the  water  from 
the  river  without  the  consent  of  the  proprietors. 
Now  if  the  proprietors  did  undertake  and  did  act 
upon  that  31st  section,  and  scoured,  cleansed,  dug, 
widened,   or    deepened    the   river,    or    any  part 
thereof,  below  the  College  Lock,  then  I  think  that 
from  that  time   that    part   of   the   river  became 
vested  in  them.     Now  I  find  by  the  statement  ot 
the  case  that  there  is  evidence  that  they  have  from 
time  to  time  made  payments  to  persons  emplo^^ed 
by  them  for  scouring  a  shoal  which  is  between 
Mistress  Edmonds*  wharf  and  the  bridge.     So  it 
appears  that  there  was,  as  I  have  saiu,  a  shoal 
which  impeded  the  navigation,  which  would  have 
rendered  the  improvement  of  the  other  part  of  the 
river  useless  for   the  town  of  Maidstone,  unless 
that  was  removed;  they  did  take  upon  themselves 
to  clear  that  away,  and  in  doing  so  opened  the 
navigation  down    to    Mistress   Edmonds'  wharf, 
because  they  took  away  every  impediment  between 
the  lock  and  the  wharf.     It  appears  to  me  there- 
fore that  they  thereby  acquired  that  legal  pro- 
perty   in    the   river    which    is    gi^en   them    by 
the  2nd    section,    that   being  a    portion   of   the 
river  which  they  were  authorised  to  deal  with. 
Now  comes  the  qnesticn  are  they  or  are  they  not 
entitled  to  take  toll  upon  that  part  of  the  river  .^ 
I  must  say  it  does  appear  to  me  to  be  clear  upon 
the  reading  of  that  toll  clause  23.    The  words  are 
these:  They  shall  be  entitled  "to  ask,  demand, 
and  receive,  recover,  and  take  of  and  from,  all  and 
every  person,   or    persons,    who    shall    carry   or 
con'-ey,  or  cause  to  be  carried  or  conveyed,  any 
goods,  wares,  merchandizes,  commodities,  or  other 
things  whatsoever  upon  the  said  river  and  streams 
between  Maidstone  and   Forest  Row  aforesaid." 
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Now  that  must  mean  between  that  part  of  Maid- 
Htone  in  which  the  navigation  has  been  opened 
and  Forest  Bow  aforesaid,  "  sach  rates  and  duties 
for  lockage  and  riverage  as  the  said  oompany  of 
proprietors,  their  successors,  or  assigns,  shall 
think  fit,  not  exceeding"  so  much  per  mile.  That 
I  think  would  give  them  a  toll  up  to  Mistress 
Edmonds'  whart,  and  I  cannot  conceive  that  it 
was  ever  intended  that  they  should  go  to  the  ex- 
pense of  keeping  the  navigation  open  down  to 
that  wharf,  and  take  no  toll  whatever  for  that 
portion  of  the  stream.  I  do  not  see  any  reason 
for  it.  The  language  of  the  23rd  section  makes 
persons  who  navigate  any  part  of  the  river  liable 
to  toll.  I  do  not  see  any  reason  whatever  for  import- 
ing an  exception  that  they  should  not  pay  wHhin 
the  limits  of  the  town.  It  has  been  urged  that  there 
is  a  hardship  on  the  townspeople  to  have  to  pay  for 
navigation  that  was  free  to  them  before,  but  the 
answer  to  that  is  this,  the  Act  considered  it  a 
public  advantage  to  deepen  the  river  to  make  it 
navigable  for  larger  vessels  up  to  the  business 
part  of  the  town,  and  the  price  that  they  have  to 
pay  for  that  advantage  is  the  toll.  My  view  is 
further  fortified  by  reference  again  to  the  31  st 
section.  The  31st  section  imposes  restrictions 
upon  the  proprietors.  It  says  they  shall  not  in- 
terfere with  the  trade  of  the  tuwn  of  Maidstone 
because,  although  they  are  empowered  to  go  and 
deepen  the  river  down  to  Mistress  Edmonds* 
wharf,  they  are  not  allowed  to  "  build,  set  up, 
make,  or  hire  any  warehouses,  storehouses,  wharfs, 
cranes,  or  other  erections,  to  lay,  load,  or  unload 
any  iron  or  ordinance  timber  or  other  goods  what- 
soever within  the  parish  of  Maidstone  aforesaid, 
or  to  authorise  or  empower  the  said  company  of 
proprietors  to  erect,  build,  or  set  up  any  lock, 
weir,  dam,  or  pens  for  water  below  the  wall  be- 
longing to  the  gardens  of  the  college  near  Maid- 
stone church."  So  that  they  are  prohibited  from 
interfering  with  the  established  trade  and  busi- 
ness of  the  town,  and  I  should  have  thought  that 
if  the  intention  had  been  that  they  should  not 
take  a  toll  or  have  any  compensation  whatever 
for  the  expenses  they  were  to  undergo  in 
keeping  clear  the  river  between  the  look  and 
the  bridge,  it  would  have  been  found  in 
this  very  clause.  Nothing  of  the  kind  is 
inserted  here.  On  the  contrary,  in  my  view, 
the  scheme  of  the  Act  is  that  the  public  who  are 
to  receive  great  benefit  from  the  improvement  of 
this  navigation  are  to  pay  toll  for  every  part  of  the 
river  improved  by  or  under  the  directions  of  these 
proprietors.  Upon  these  grounds  it  is  that  I  am 
unfortunately  led  to  differ  from  the  opinion  ex- 
pressed by  my  learned  brother,  and  to  think  that 
the  distance  ought  to  be  computed  from  Mistress 
Edmonds'  Wharf,  and  not  from  College  Lock. 

Judgment  for  plaintiffs  on  the  first  third, 
and  fourth  questions. 

The  Court,  being  equally  divided,  gave  no  judg- 
ment upon  the  second  question. 

Solicitors  for  plaintiffs,  Prior,  Bigg,  Church,  and 
Adams,  for  Qorham  and  Warner,  Ton  bridge. 

Solicitor  for  defendant.  Smith,  Stenning,  and 
Croft,  for  0,  and  F.  8.  Stenning,  Maidstone. 


QUABTEB    SESSIOirS. 

Beported  by  E.  T.  E.  Bbsut,  Eaq..  Bftmi«t«r-at-lAw. 

Monday,  Jan.  3, 1876. 

(Marquis  of  Salisbubt,  Chairman.) 

Baker  v.  Ovekseebs  of  the  Parish  op  Betfobd. 

Bating  Act  1874 — WoodUmds  and  sporting  rights 
— '*  Let  and  occupied  in  natural  and  unimproved 
state." 
The  appellant  was  rated  in  respect  of  woods  and 
shooting  in  his  occupation.  Appeal  against  lite 
rate  on  the  ground  of  its  being  excessive. 
According  to  the  Bating  Act  187  i,  the  woods  ought 
to  have  been  rated  as  if  the  land  was  let  and 
occupied  inits  naturaland  unimproved  state,"  titat 
is,  as  mere  waste,  irrespective  of  the  value  of  tits 
right  of  sporting  thereon. 
Held,  that    the    objections    were  valid,  and  rate 

accordingly  decreased. 
An  appeal  by  William  Robert  Baker,  of  Bayford- 
bury,  against  a  poor  rate  made  by  the  overseers 
of  the  parish  of  Bayford,  on  the  9th  Oct.  1875. 

W.  A.  Clark  (with  him  Croome)  for  the  appel- 
lant.— The  principal  objection  to  the  rate  is  that 
the  appellant  has  been  overrated  in  respect  to 
woodlands,  which  were  called  the  Bayford  and 
Black  Tan  Woods,  of  which  the  estimated  extent 
is  306  acres,  the  gross  estimated  rental  229Z.  10«., 
and  the  rateable  value  2202. ;  and  also  in  respect 
to  the  shooting  rights  thereon;  the  woods  are 
rated  at  \hs.  per  acre,  and  it  is  assumed  that 
the  sporting  rights  are  assessed  at  2«.  6(2.  and  the 
woods  themselves  at  12«.  Qd.  per  acre.  It  is  con- 
tended that  instead  of  15«.  per  aore,  it  should  be 
4ts.  or  bs.  at  the  utmost- 

The  rate  in  question  has  been  made  under  the 
Bating  Act  1874,  the  object  of  which  was  to  make 
certain  property  rateable  which  was  not  before  so, 
and  not  in  any  way  to  increase  the  rates  upon  that 
property  which  was  before  rateable.    The  law  of 
rating  prior  to  the  Act  of  1874,  depended  upon 
the  statute  of  43rd  Elizabeth,  c.  2,  which  generally 
applied  to  lands,  houses,  tithes,  coal  mines,  saleable 
underwood,  &c.,  and  according  to  the  maxim  of 
law,  '*  Expressio  unius  est   exclusio  aUeHus"  no 
other  mines  were  rateable  than  coal  mines,  and  no 
other  wood  than  saleable  underwood.    Though  the 
right  to  game  was  in  no  case  separately  rated,  it 
still  existed  under  certain  circumstances,  assess- 
able, that  is    to  say,   where   such   rights    were 
enjoyed  in  connection  with  the  occupation  of  the 
land  over  which  the  right  of  sporting  was,  so  that 
the  land  was  enhanced  in  value,  it  was  held  that 
such  enhanced  value  was  to  be  taken  into  account 
in  the  assessment.    For  example,  in  the  case  of 
Beg.  V.  WUliams  (23  L.  T.  Rep.  76 ;  5  Jur.  N.  S. 
821)  the  tenant,  haying  both  the  land  and  game, 
was  held  rateable  in  respect  of  both;  but  in  the 
case  of  Beg.  v.   Thurlstone   (32  L.  T.  Rep.  275, 
1  E.  &  E.  502)  it  was  decided  that  where  the  tenant 
had  not  the  right  of  taking  the  game  he  was  not 
liable  to  be   rated  for  it.    In    the  case  of  Bsq, 
V.  The  BattU  Union  (15  L.  T.  Rep.  N.  S.  180 ;  L. 
Rep.  2  Q.  B.  8)  the  court  held  that  the  owner 
of    land    which    he    occupied    and    the    shoot- 
ing   of    which    he    leased   and    received    rent 
for,  would    be    rateable   in   respect  of    the    in- 
creased value  of  the  oooupation  arising  from  the 
shooting,  and  that  he  did  not  void  his  liability 
when  he  made  the  light  a  concrete  thing    by 
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leasing  it  at  a  particular  rent.  In  a  sabsequent 
case  it  was  held  that  when  the  right  of  shooting 
was  severed  from  the  occupation  of  the  land,  it 
▼.as  an  incorporeal  hereditament  not  rateable  at 
all.  It  is  clear,  therefore,  that  under  the  old  law 
the  right  of  shooting,  if  enjoyed  in  conjunction 
with  the  occupation  of  land,  formed  an  element  in 
estimating  the  rateable  value  of  land  ;  but  that 
where  held  independently  of  the  occupation  of  the 
land  it  was  not  so.  The  BAting  Act  1874  (37  &  38 
Vict.  c.  54),  however,  altered  the  law  in  this 
respect.  The  3rd  section  of  the  Act  extended  the 
rateability  to  land  used  as  a  wood  or  plantation,  or 
for  the  growth  of  any  saleable  unaerwood,  and 
not  subject  to  any  right  of  common,  and  to  rights 
of  fowling,  of  shooting,  of  taking  or  killing  game 
or  rabbits,  and  of  fishing  when  severed  from  the 
occupation  of  the  land.  There  is  no  alteration  in 
the  law  as  regards  saleable  underwood  except  in 
the  matter  of  form,  and  no  alteration  in  the  law  as 
regards  sporting  rights  when  not  severed  from  the 
land.  Having  brought  two  things  within  the 
ambit  of  rating,  having  made  plantations  and 
woods  rateable,  and  the  rights  of  sporting  when 
severed  from  the  occupation  of  the  land,  the  Act,  in 
subsequent  sections,  went  on  to  prescribe  in  precise 
terms  the  mode  in  which  these  particular  pro- 
perties should  be  rated.  By  sect.  4  it  is  directed 
that  where  land  is  used  only  as  a  plantation  or 
wood,  and  not  for  the  growth  of  saleable  under- 
wood, the  gross  and  rateable  value  shall  be  esti- 
mated as  if  the  land,  instead  of  being  a  plantation 
or  a  wood,  were  let  and  occupied  in  its  natural  and 
unimproved  state,  that  the  value  of  the  land  used 
for  the  growth  of  saleable  underwood  shall  be 
estimated  as  if  the  land  were  let  for  that  purpose, 
and  that  where  the  land  is  used  both  for  a  planta- 
tion or  a  wood,  and  for  the  growth  of  saleable 
underwood,  the  value  thereof  shall  be  estimated 
either  as  if  the  land  were  used  only  as  a  plantation 
or  wood,  or  as  if  the  land  were  used  only  for  the 
growth  of  the  saleable  underwood  growing  thereon. 
With  respect  to  the  woodlands  in  question,  tbe 
assessment  committee  accordingly  might  have 
assessed  them  either  as  if  they  were  used  only  as  a 
plantation  or  a  wood,  or  used  only  for  the  growth 
of  saleable  underwood.  They  have,  however, 
elected  to  assess  the  property  as  woods,  and  not  as 
saleable  underwood.  It  ought,  therefore,  to  be 
assessed  as  if  it  were  waste  land  and  as  if 
it  were  divested  of  all  timber  and  wood  of 
any  kind,  and  without  taking  into  considera- 
tion any  improvement  which  had  been  made, 
or  of  which  the  land  might  be  capable.  The  word 
"  occupied  '*  signifies  that  the  capabilities  of  the 
land  are  not  to  be  taken  into  account,  and  that  it 
is  to  be  assessed  as  if  it  was  to  remain  mere  waste ; 
that  the  land  must  be  considered  as  simply  and 
absolutely  waste  land,  and  as  in  the  same  state  as 
it  existed  at  the  date  of  the  creation,  is  borne 
out  by  the  circular  which  has  been  issued  by 
the  local  government  board  for  the  guidance  of 
the  assessment  committees(a).    The  value  of  land 

(a)  It  will  be  observed  that  the  words  used  are  as  if 
the  land,  instead  of  being  a  plantation  or  wood,  were 
let  and  ooenpied  in  its  natural  and  unimproved  state, 
and  the  word  ooonpied  was  introdnoed  in  order  to  show 
dearly  that  the  capabilities  of  the  land  for  improTement 
were  to  be  ezoJnded  from  consideratiun  in  estimating  the 
rent  at  whioh  it  might  reasonably  be  exoeoted  to  let  from 
year  to  year,  and  that  the  land  was  to  be  valned  as  if  it 
would  oontinne  to  be  ooonpied  in  its  natural  state  with* 
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in  its  natural  state,  without  the  power  of  improving 
it  or  converting  it  to  any  profitable  use,  must  be 
very  small,  particularly  as  the  natural  and  unim- 
proved state  cannot  include  underwood. 

The;  woods  cannot  be  assessed  as  saleable  under- 
wood, as  it  has  been  decided  under  a  former  Act 
that  shrubs  and  other  things  which  happen  to 
grow  upon  the  land  cania>t  be  called  saleable 
underwood.  It  must  be  underwood  planted  for 
the  purpose  of  being  saleable.  Assuming  that 
sporting  rights  were  assessable,  they  must  be 
rated  as  sporting  rights  over  waste,  uncultivated 
land,  with  no  timber,  no  underwood,  no  cover  of 
any  sort  whatever.  It  will  simply  be  the  right 
to  shoot  such  wild  birds  and  animals  as  are  likely 
to  be  found  on  land  of  this  description. 

Besley  (with  him  Forrest  Fulton),  for  respon- 
dents.—It  is  admitted  that  the  respondents,  in 
making  this  rate,  have  adopted  the  words  of  the 
1st  sub-section  of  the  4th  section,  and  have  assessed 
the  land  as  if,  instead  of  being  a  plantation  or 
wood,  it  was  let  and  occupied  in  its  natural  and 
unimproved  state ;  but  it  is  contended  that  these 
words  do  not  exclude  the  right  which  existed 
before  the  Rating  Act  1874,  of  taking  into  account 
the  enhanced  value  of  real  property  arising  from 
sporting  rights,  though  those  rights  could  not  be 
separately  assessed.  Woods  and  plantations 
having  been  brought  within  the  rating  area, 
there  attaches  to  them,  as  to  other  realty 
the  enhanced  value  arising  from  sporting  rights. 
The  words  natural  and  unimproved  means, 
according  to  Mr.  Fry,  who  was  an  authority  upon 
the  subject,  simply  that  the  land  was  to  be  valued 
as  if  the  wood  was  not  there.  If,  as  argued  for 
the  appellant,  it  is  to  be  considered  as  a  desert 
waste,  dry,  arid,  and  incapable  of  cultivation,  it 
would  be  useless  as  property,  and  not  worthy  of 
being  rated.  To  ascertain  the  true  meaning  of 
this  phrase,  the  Act  for  the  valuation  of  land  and 
heritages  in  Scotland  (17  &  18  Vict.  c.  91),in  Tthich 
a  somewhat  similar  enactment  is  to  be  fou  nd ,  should 
be  referred  to.  Sect.  6  of  that  Act  provides  that, 
when  land  consists  of  wood  copse  or  underwooi, 
the  yearly  value  of  the  same  shall  bo  taken  to  be 
the  rent  at  which  such  lands  might  in  their 
natural  state  be  reasonably  expected  to  let  from 
year  to  year  as  pasture  or  grazing  lands.  This, 
therefore,  is  a  definition  of  the  phrase  **  let  and 
occupied  in  its  natural  and  unimproved  state," 
which,  it  is  submitted,  means  the  natural  soil  of 
the  country  without  drainage,  bearing  the  natural 
produce  of  the  land,  i.e.,  grass,  capable  of  growing 
underwood  or  cereal  crops.  To  regard  the  land 
as  unproductive  and  incapable  of  becoming  pro- 
ductive is  not  a  proper  reading  of  the  Act  of  Par- 
liament. The  land  must  be  assessed  as  being  in 
its  natural  and  unimproved  state,  with  all  the 
incidents  to  that  state,  and  that,  it  is  submitted, 
includes  the  sporting  rights  over  it. 

The  Chairman,  in  delivering  judgment,  said. — 
The  decision  of  the  court  is  that  the  value  of  the 
woods  described  in  the  rate  is  fixed  at  an  excessive 


ont  any  expenditure  of  capital  in  its  improvement,  or,  in 
other  words,  as  if  it  were  waste  lands. 

Hitherto  it  has  not  been  the  land  but  its  prodnr*e,  viz., 
tbe  saleable  underwood,  that  has  been  assesf^able,  and 
although  the  present  Act  reverses  that  rule  and  ren- 
ders the  land  as^easable  instead,  the  mode  of  arrivin^r  at 
the  value  will  virtnally  remain  the  sauje,  as  the  value  of 
the  land  can  only  be  arrived  at  by  estimatibg  the  value 
of  its  produce. 

M 


82 


MAGISTRATES'  OASES. 


Pftiv.  Co.] 


Kebt  v.  Smith  and  othxbs. 


[Pbiv.  CJo. 


amonnt,  and  that  the  rate  be  altered  by  the  yalae 
of  the  woods  being  estimated  as  though  the  wood, 
instead  of  being  a  wood  in  plantation,  were  let 
and  occupied  in  its  natural  and  unimproved  state, 
and  therefore  the  rate  will  be  5«.  instead  of  159. 
per  acre.  In  coming  to  a  conclusion  our  task  has 
Deen  rendered  the  more  difficult  because  we  have 
had  to  suppose  the  l^d  rated  to  be  very  different 
to  what  it  IS,  and  it  is  left  to  our  imagination  to 
place  an  interpretation  upon  the  words,  "  natural 
and  unimproved  state."  It  would  be  desirable  to 
obtain  as  soon  as  possible  the  opinion  of  a  Superior 
Court  as  to  the  proper  meaning  of  these  words. 


JUDICIAL    COKMITTBS    OF    TSS 

F&IVT  convciL. 

B«ported  by  C.  £.  Maxobv,  Esq.,  BoniftOMit-Law. 


Friday,  Jan.  21, 1876. 

(Present :  The  Bight  Hons.  The  Lobd  Chancbi/- 
Loa  (Cairns),  Lord  Hatheslet,  Lord  Pbnzancb, 
The  Lord  Chief  Babon  (Kelly),  Lord  Justice 
James,  Sir  Basnes  Peacock,  and  Sir  James 
Hannen.) 

Keet  V,  Smith  and  othebs. 

ON  APPEAL  PBOM  THE  A&CHE8  COUBT  OF  CANTEBBTJBT. 

Inscription   on   tombstone — Word    "Reverend** — 

Nonconformist  minister. 
The  word  "  Reverend  **  is  nothing  more  than  a  Zou- 

dcUory  epithet.    It  is  not  a  tiUe  of  honour  to  he 

exclusively    possessed    by     the    clergy    of  the 

Established  uhwrch,  as  having  episcopal  ordina- 

tion. 
The  appellant  was  described  on  a  tombstone  as 

"  The  Bev.  H.  K,  Wesley  an  minister ." 
Held,  (reversing  the  judgment  of  the  court  below,) 

that  this  was  not  a  suficient  reason  for  refusing  a 

faculty  for  the  erection  of  such  tombstone. 
The  appellant  wa^s  a  Wesleyan  minister,  residing 
at  Owston  Ferry,  in  the  county  of  Lincoln,  and 
the  respondents  were  the  vicar  and  churchwardens 
of  the  parish. 

In  1874  a  daughter  of  the  appellant  died,  and 
was  buried  in  the  churchyard  at  Owston  Ferry. 
He  was  anxious  to  erect  over  her  grave  a  tomb- 
stone with  the  following  inscription :  "  I.Q.S.  In 
loving  memory  of  Annie  Augusta  Keet,  the  younger 
daughter  of  the  Bev.  H.  Keet,  Wesleyan  minister, 
who  died  at  Owston  Ferry,  11th  May  1874,  aged 
peven  years  and  nine  mondis.  Safe  sheltered 
from  the  storms  of  life." 

The  vicar,  Mr.  Smith,  objected  to  the  erection 
of  the  stone,  on  the  ground  that  a  Nonconformist 
minister  should  not  be  described  by  the  title  "Beve- 
rend ;  **  and  sent  a  verbal  message  to  Mr.  Eleet  to 
that  effect.  Mr.  Keet  then  applied  to  the  bishop, 
but  he  took  the  same  view  as  the  vicar  had  done. 

A  petition  was  thereupon  presented  to  the 
Chancellor  of  the  Diocese,  Dr.  W.  6.  F.  Phillimore, 
praying  him  to  ^rant  a' faculty  to  erect  the  said 
tombstone,  bearmg  the  said  inscription.  The 
learned  chancellor,  after  hearing  counsel  in  sup- 
port of  the  petition,  declined  to  issue  the  citation 
as  prayed.  An  appeal  was  then  brought  to  the 
Court  of  Arches. 

The  learned  Dean  of  Arehes,  Sir  Bobert  Philli- 
more, gave  judgment  on  the  31st  July  1875,  when 
he  expressly  declined  to  pronounce  any  opinion  as 
to  whether  a  Wesleyan  minister  could  be  properly 
described  by  the  title  "  reverend ; "  but  he  laid 
down  that,  the  ohurohyard  being  the  freehold  of 


the   incumbent,     subject   to    the    right   of   the 
parishioners,  or  of  strangers  who  may  die  in  the 

Earish,  to  simple  interment,  but  to  no  more,  he 
as  SkprimA  facie  right  to  prohibit  altogether  the 
placing  of  any  gravestone,  subject  to  the  control  of 
the  ordinary.  He  then  went  on  to  say  that  he  did 
not  think  it  proper,  or  consonant  with  the  practice 
of  the  court,  to  overrule  the  direct  dissent  of  the 
incumbent,  and  the  deliberate  judgment  of  the 
bishop,  in  a  matter  not  of  strict  law,  but  of  dis- 
cretion: and  declined  to  issue  the  £aiculty  as 
prayed.  From  this  judgment  the  present  appeal 
was  brought. 

The  proceedings  in  both  the  courts  below  will 
be  found  reported  in  L.  Bep.  4  A.  &  E.  898. 

The  respondents  did  not  appear,  and  the  appeal 
was  consequently  heard  etc  pa/rte. 

A.  J.  Stephens,  Q.O.  and  Bayford,  for  the  appel- 
lant, argued  that  the  onl^  Question  was  whether 
the  respondent  had  ezercLsea  a  sound  discretion ; 
the  character  of  the  discretion  to  be  exercised  by 
an  incumbent  had  been  considered  and  defined  bv 
Sir  John  NiohoU  in  Buit  v.  Jones  (2  Hags.  Eocl. 
424).  The  learned  judge  of  the  court  below, 
instead  of  exercising  his  own  discretion,  appeared 
to  have  surrendered  it  to  the  bishop.  He  had  no 
right  to  act  on  a  private  letter  from  the  bishop  to 
the  appellant.  [The  court  intimated  that  they 
concurred  in  this  view.]  In  Harper  v.  Forbes 
(5  Jur.  N.  S.  275)  Dr.  Lushing^on  decided  in. 
direct  opposition  to  the  deliberate  judgment  of  the 
bishop.    They  also  referred  to 

Sharps  v.  Hansard,  3  Hagff.  Eod.  335 ; 
Breeks  v.  TFb(/rey,  1  Curt.  880. 

Further  the  word  "reverend"  is  not  exclusively 
applicable  to  ordained  clergymen.  In  the  15th 
and  16th  centuries  many  instances  may  be  found  in 
which  it  was  applied  to  laymen,  and  even  to  women ; 
and  also  many  cases  in  which  clergvmen,  even 
bishops,  were  otherwise  designated,  it  was  very 
frequently  applied  to  the  Judges  of  the  Superior 
Courts.  In  tue  Church  of  Borne  a  lady  abbess  is 
so  addressed  at  the  present  day.  The  title  was  not 
confined  to  the  clergy  before  1662  (The  Act  of 
Uniformity)  at  the  earliest,  and  even  then  it  was 
always  applied  to  Presbyterian  ministers.  It  has 
been  given  to  Wesleyans  by  the  Secretary  of  State 
on  several  occasions,  in  replying  to  addresses  from 
the  Wesleyan  body ;  by  the  authorities  of  the  War 
Office  and  the  Admiralty,  to  army  and  navy  chap- 
lains ;  and  in  proceedings  in  the  Probate  Court. 
The  assumption  that  it  implies  episcopal  ordination 
has  no  foundation. 
Their  Lordships*  judgment  was  delivered  by 
The  Lord  Chancbllor — In  this  case  the  appel- 
lant is  a  Wesleyan  minister,  residing  at  Owston 
Ferry,  in  the  county  of  Lincoln;  and  being  a 
parishioner  in  that  parish,  and  having  had  the 
misfortune  to  lose  an  infant  daughter  in  the  year 
1874,  who  was  buried  in  Owston  Ferry  church- 
yard, he  was  desirous  of  erecting  over  her  tomb  a 
tombstone  in  a  form  a  facsimile  of  which  is  given 
in  page  6  of  the  appendix  in  the  case.  The  Bev. 
Geo.  Edward  Smith  is  the  vicar  and  incumbent  of 
Owston  Ferry.  How  far  Mr.  Smith  might  have 
objected  to  any  tombstone  being  erected,  or  how 
far  he  might  have  objected  to  the  tombstone  in 
question  being  erected,  upon  the  ground  that  in 
size  or  composition  it  was  unsaitable  for  the  place 
where  it  was  proposed  to  be  erected,  it  is  unneces- 
sary for  their  Lordships  to  consider,  because  no 
objection  upon  any  of  those  grounds  has  been 
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made  by  the  vicar.  In  fact,  in  point  of  form  no 
objeotion  has  been  made  by  the  vicar  at  all,  because 
he  has  not  communicated  any  objection  in  writing 
to  the  appellant,  nor  has  he  appeared  at  any  of  the 
stages  of  the  case  in  the  court  below,  nor  has  he 
appeared  before  their  Lordships  upon  the  present 
occasion.  The  only  notification  we  have  of  his 
mind  or  feeling  on  the  subject  is  derived  in  this 
way.  It  is  stated  in  the  petition  that  the  appel- 
lant was  informed  by  a  stonemason  that  the  vicar 
objected  to  the  erection  of  the  tombstone,  and 
thereupon  the  appellant  wrote  to  the  vicar  a  letter, 
dated  the  2nd  June  1874  in  these  words :  "  Sir, 
The  enclosed  is  a  copy  of  the  inscription  we 
gave  to  Mr.  Bamingham" — ^he  being  the  stone- 
mason— "to  be  placed  on  the  stone  denoting 
where  the  remains  of  my  dear  child  lie.  I  have 
been  informed  by  him  that  you  have  an  objection 
to  it.  Will  you  therefore  please  write  me  on  the 
subject  at  your  earliest  convenience  P ''  To  that 
letter  the  vicar  sent  no  reply,  and  on  the  8th 
June  the  appellant  addressed  to  him  another 
letter  in  these  words :  "  Sir,  Having  heard  from 
Mr.  Bamiogham  that  you  object  to  the  words 
'  Bev.'  aud  '  Wesleyan  minister '  being  inserted, 
and  as  I  find  similar  expressions  on  tombstones 
in  Epworth  churchyard,  will  you  kindly 
give  me  the  reasons  of  your  objection.  It 
will  be  a  great  disappointment  not  to  be  able  to 
have  a  stone.  May  1  beg  the  courtesy  of  a  reply 
per  bearer."  It  is  stated  and  not  controverted 
that  to  this  letter  the  appellant  received  only  a 
verbal  reply  through  a  servant  to  the  followmg 
effect :  "  Tell  Mr.  Keet  that  I  saw  Mr.  Barning- 
ham  last  week,  and  that  I  have  no  more  to  say." 
Under  these  circumstances,  their  Lordships  are 
obliged  to  assume  that  the  vicar  has  no  objec- 
tion in  the  abstract  to  the  erection  of  a  tomb- 
stone ;  that  he  has  no  objection  to  the  particular 
tombstone,  as  to  its  sise  or  composition ;  and 
that  his  only  objection  is  that  which  appears  to 
have  been  stated  in  conversation  to  Barnmgham, 
that  the  inscription  contains  the  word  "reve- 
rend" with  "  Weslevan  minister."  The  inscription 
is  in  this  form :  In  "  Loving  Memory  of  Annie 
Augusta  Keet,  the  younger  daughter  of  the  Bev. 
H.  Keet,  Wesleyan  minister,  who  died  at  Owston 
Ferry,  May  11th,  1874,  ased  seven  years  and  nine 
months."  And  then  there  is  added,  "Safe 
sheltered  from  the  storms  of  life."  Their  Lord- 
ships, therefore,  have  to  consider  in  their  opinion 
this,  and  this  only,  whether  the  presence  of  the 
words  "The  reverend"  before  "fl.  Keet,  Wesleyan 
minister,"  is  a*  sufficient  justification  for  refusiuff 
to  allow  this  tombstone  to  be  erected;  and 
whether,  therefore,  a  faculty  should  not  issue 
authorising  the  erection  of  the  tombstone.  This 
appears  to  have  been,  in  the  minds  of  both  the 
learned  judges  who  have  dealt  with  this  case 
before,  the  question  and  the  only  question  which 
they  had  to  decide.  Now,  it  appears  to  their 
Lordships  to  have  been  considered  in  the  court 
below  tnat  the  words  "The  Beverend"  or  the 
word  "  Beverend  "  prefixed  to  a  proper  name  was 
to  be  treated  in  some  manner  as  a  title, — a  title 
of  honour  or  of  dignity;  and  that  titles  being,  as 
we  all  knowf  matters  of  right,  and,  as  it  were,  of 
property,  no  person  who  could  not  show  a  parti- 
cular legal  right  to  use  this  word  "  Beverend  "  as 
a  title  of  honour  or  of  dignity  could  be  permitted 
on  any  public  occasion  to  make  use  of  it ;  and 
further,  it  appears  to  have  been  the  opinion  of 


the  learned  judges  that  the  clergy  of  the  Esta- 
blished Church  in  this  country  possessing  episcopal 
ordination  had,  as  holding  orders,  a  right  and  an 
exclusive  riffht,^  exclusive,  if  not  shared  by  the 
clei^  of  the  Church  of  Bome,  but  in  other 
senses  exdusivei — ^to  use  that  title  "Beverend." 
In  the  opinion  of  their  Lordships,  the  word 
"  Beverend  "  is  not  a  title  of  honour  or  of  dignity. 
It  is  an  epithet,  an  adjective  used  as  a  laudatory 
or  complimentary  epithet,  a  mark  of  respect  and 
of  reverence,  as  the  name  imports,  but  nothing 
more.  It  has  been  used  for  a  considerable  length 
of  time,  not  by  any  means  for  a  very  great  length 
of  time,  by  the  clergy  of  the  Church  of  England ; 
for  the  time  has  been  when  that  title  was  not  com- 
monly borne  by  them.  It  has  been  used  in  ancient 
times  by  persons  who  were  not  cler^men  at  all. 
It  has  been  used  for  a  considerable  time,  and  it  is 
used  at  the  present  day,  in  common  parlance  and 
in  social  intercourse,  by  ministers  of  denominations 
separate  from  the  Church  of  England)  by  ministers 
of  the  Wesleyan  church,  by  ministers  of  bodies 
holding  a  congregational  form  of  government,  and 
by  Presbyterian  ministers.  It  is  a  title  which  in 
ordinary  life  is  conceded  to  them,  and  which,  as 
among  each  other,  they  use.  Under  those  circum- 
stances, it  appears  to  their  Lordships  impossible 
to  treat  this  word  as  a  title  of  honour  exclusivel v 
possessed  by  the  clergy  of  the  Church  of  England, 
so  that  a  mmister  of  another  denomination  claim- 
ing to  place  it  upon  a  public  inscription  should  be 
refused  permission  so  to  do.  To  this  it  mav  be 
added,  that  if  ever  there  were  a  case  in  which  no 
possible  misapprehension  could  arise  even  in  the 
minds  of  those,  if  those  there  be,  who  think  that 
the  Church  of  England  alone  should  possess  the 
title,  it  is  this  case ;  because  upon  the  face  of  this 
inscription  there  is  not  merely  the  use  of  the  word 
"  Beverend,"  but  there  is  appended  to  the  name 
"  The  Beverend  H.  Keet "  the  words  "  Wesleyan 
minister."  Therefore,  the  inscription  in  substance 
states  that  although  the  person  placing  it  there 
uses  as  a  prefix  the  term  "  Beverend,"  he  does  not 
thereby  claim  to  be  a  person  in  holy  orders,  but 
claims  to  be,  and  to  be  nothing  more  than,  what 
in  fact  he  is,  a  minister  of  the  Wesleyan  body. 
Their  Lordships,  therefore,  dealing  with  thi;}, 
which  is  the  only  objection  made  to  the  erection  of 
this  tombstone,  are  compelled  to  say,  and  they  say 
without  any  hesitation,  that  in  their  judgment  •  it 
does  not  alibrd  a  sufficient  reason  for  refusing  to 
allow  the  erection  of  the  tombstone.  They  are, 
therefore,  of  opinion  that  a  faculty  should  issue 
for  this  purpose ;  and  they  will  humbly  report  to 
Her  Majesty  that  the  suit  be  remitted  to  the 
Arches  Court  in  order  to  give  effect  to  this 
recommendation. 
Solicitors  for  the  appellant.  Brooks  and  Co, 


Jan.  19,  20,  and  21,  and  Feb,  16, 1876. 

(Present:  The  Bight  Hons.  The  Archbishop  ot 
CANTEaBUfiy  (i)t,  Tait),  The  Loan  Chancellor 
(Lord  Cairns),  The  Archbishop  of  York  (Dr. 
Thompson),  Lord  Hathkrlky,  Lord  Pbnzanck, 
The  Lord  Chikp  Baron  (Kelly),  Lord  Justice 
James,  Sir  Barnes  Peacock  and  Sir  Jamks 
Hannen.) 

Jenkins  v.  Cook. 

on  appeal  PROK  the  arches  court  op  CANTERBURY. 

Eedesia^tieal  law — Bpfusal  to  administer  Commv- 
nion — B^ric  to  Communion  Service — Canon  27 
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—  Stat,  1  Edw.  6,  c.  1,  8.  8 — Clergy  Disdpline  Act 
(3  ^  4  Ftc^  c.  86). 

The  prima  facie  right  of  a  parishioner  to  partake 
of  the  Holy  Communion  heing  distinctly  declared 
by  Stat  1  Edw.  6,  c.  1,  s.  S,  the  only  catise  which 
is  sufficient  under  the  rubric  to  justify  a  minister 
in  repelling  him  of  his  own  authority,  is  that  he 
is  "  an  open  and  notorious  evil  liver;  "  and  under 
the  27th  Canon,  that  he  is  "  a  common  and  noto- 
rious depraver  of  the  Book  of  Common  Prayer" 

The  appellant,  a  man  of  irreproachable  moral 
character,  published  a  book  entitled  **  Selections 
from  the  Old  and  New  Testaments,"  for  use  at 
family  worship,  and  also  a  book  of  family  prayers 
compiled  from  the  Frayer  Book,  Afterwards,  at 
the  request  of  the  respondent,  the  vicar  of  the 
parish,  he  wrote  a  private  letter  to  him  in  which 
he  staied  that  he  omitted  certa^'n  parts  of  the 
Bible  from  his  family  reading  because  he  did  not 
concur  in  the  construction  which  in  his  opinion 
was  usually  put  upon  them. 

Held  (reversing  the  judgment  of  the  court  below), 

(1)  that  the  respondent  was  not  justified  in  re- 
pelling him  from  the  Communion,  either  under 
the  rubric  or  the  canon ;  omission  not  being  re- 
jection, nor    rejection    necessarily  depravation, 

(2)  That  the  conduct  of  tlie  respondent,  being  un- 
justiflahle  when  it  took  place,  could  not  be  affected 
by  anything  which  occurred  afterwards  between 
him  and  his  bishop,  there  being  nothing  in  the 
rubric  or  canon  to  shift  the  responsibility  to  tlie 
latter,  (3)  Thai  proceedings  were  properly  taken 
against  the  respondent,under  the  Ciergy  Discipline 
Act,  without  a  previous  appeal  to  the  bishop. 

This  was  a  suit  under  the  Clergy  Discipline  Act 
(3  &  4  Vict.  c.  86),  in  which  the  office  of  the  judge 
was  promoted  by  Mr.  Heniy  Jenkins,  of  Clifton, 
against  the  Rev.  F.  S.  Cook,  Vicar  of  Christ 
Church,  Clifton,  for  an  offence  against  the  laws 
ecclesiastical,  in  having  illegally,  and  without  any 
just  cause  or  reason,  and  contrary  to  his  duty, 
refused  to  administer  to  him  the  Holy  Com- 
munion. 

The  case  came  before  the  Court  of  Arches  by 
virtue  of  letters  of  request  from  the  Bishop  of 
Gloucester' and  Bristol. 

The  Dean  of  Arches  (Sir  R.  Phillimore),  gave 
judgment  for  the  respondent,  and  from  his  judg- 
ment the  present  appeal  was  brought. 

The  case  is  reported  below  in  33  L.  T.  Rep. 
N.  S.  127,  and  L.  Rep.  4  A.  &  E.  463. 

The  facts  of  the  case,  and  the  whole  of  the 
correspondence  which  passed  between  the  parties 
and  the  bishop,  are  fully  set  out  in  the  judgment 
in  the  court  below. 

Dr.  Beane,  Q.C.,  and  /.  F,  Stephen,  Q.C.,  for  the 
appellant,  argued  that  the  case  was  novel  and  of 
yery  great  importance  to  the  appellant,  lor  if  the 
judgment  of  the  court  below  wad  "^ght,  a 
parishioner  so  repelled  had  no  remedy  whatever 
against  the  clergyman.  The  appellant  has  been 
found  guilty  of  constructive  heresy  on  the  ground 
that  every  passage  omitted  from  his  book  is,  in  the 
words  of  his  lecter,  "incompatible  with  religion 
and  decency,"  whereas  by  statute  and  the  common 
ecclesiastical  law  of  the  land  every  parishioner  is 
entitled  to  receive  the  Communion  unless  he  falls 
under  the  classes  excluded  b^  the  rubric  or  the 
27th  Canon,  which  we  submit  do  not  touch  the 
appellant's  case;  the  respondent  baa,  therefore, 
committed  an  ecclesiastical  offence,  and  has  laid 
himself  open  to  proceedings   under  the  Clergy 


Discipline  Act ;  the  only  object  of  giving  notice  to 
the  bishop  is  that  he  may  proceed  as^ainst  the 
offending  parishioner.  The  mere  omission  of  pfts- 
sages  is  not  an  offence  contemplated  by  the  rubric 
or  the  canon ;  and  there  is  nothing  proved  a^gainst 
the  appellant  except  the  publication  of  the  book, 
and  tne  letter  of  20th  July ;  all  the  rest  is  mere 
hearsay. 

A,  J,  Stephenn,  Q.C.  and  Jeune^  for  the  respon* 
dent,  contended  that  the  respondent  had  com- 
mitted no  breach  of  ecclesiastical  .law,  and  was, 
therefore,  not  liable  to  be  proceeded  against 
criminally  under  the  Clergy  Discipline  Act.  Re- 
pelling might  be  in  two  wavs,  either  by  admoni- 
tion out  of  church,  or  actual  repulsion  in  church ; 
it  is  then  the  duty  of  the  clei^yman  to  report  to 
the  bishop  and  abide  by  his  order  and  direction. 
The  respondent  had  "  lawful  cause  "  for  repelling 
the  appellant ;  he  acted  bond  fide,  and  took  the 
proper  steps  for  securing  the  order  of  the  bishop. 
The  appellant  was  an  ''evil  liver,"  having  com- 
mitted a  spiritual  offence.  The  cleriryman  most 
have  a  discretion.  The  fact  of  the  repulsion,  and 
the  reasons  for  it,  were  sufficiently  notorious. 

Dr.  Beane,  Q.C,  in  reply. 
The  following  authorities  were  cited  in  the  course 
of  the  arguments : 

Crippe  on  the  Iawb  of  the  Clergy^).  807 ; 
Farrar*8  Life  of  Christ,  toI.  1, p.  236 ; 
Oitrham  v.  Bishop  of  Exeter  (Moore's  Speo.  Bep.) ; 
Wilson  V.  FendaU,  2  Moo.  P.  0.,  N.  S.,  375  ;  9  L.  T. 

Rep.  N.  S.  787 ; 
Hale's  Pleas  of  the  Grown ; 
Neale'a  History  ef  the   Puritans,  vol.  8,  p.   419  ; 

vol.  4,  p.  27  ; 
Martin  v.  Mackonochie,  L.  Bep.  2  A.  &  E.  116 ;  18 

L.  T.  Bep.  N.  S.  245 ;  • 

Ba/rton  v.  Wells,  1  Hugg,  Const.  31 ; 
Cardweirs  History  of  the  Conferenoes  on  the  Book 

of  Common  Prayer,  pp.  293,  317,  363. 

Feb,  16. — Their  Lordships'  judgment  was  de- 
livered by  the  Lord  Chancellor  (Cairns) : — In 
this  case  the  appellant,  a  parishioner  of  Christ 
Church,  Clifbon,  instituted  proceedings  under  the 
Clergy  Discipline  Act,  in  the  Court  of  the  Bishop  of 
Gloucester  and  Bristol,  against  the  respondent, 
the  vicar  of  the  parish,  for  an  offence  against  the 
laws  ecclesiastical  in  refusing  to  administer  t-o  the 
appellant  the  sacrament  of  the  Holy  Communion. 
The  case  was  sent  by  letters  of  request  to  the 
Court  of  Arches,  and  on  the  16th  July  1875,  a 
sentence  was  pronounced  by  the  Dean  of  Arches, 
dismissing  the  suit  against  the  respondent  and 
condemning  the  appellant  in  costs.  From  this 
sentence  the  appellant  appeals  to  Her  Majesty. 
There  are  no  facts  in  dispute  in  the  case,  and  the 
allegations  as  to  the  refusal  complained  of,  and  as 
to  the  grounds  of  the  refusal,  are  extremely  simple. 
The  appellant  alleges  that  on  the  28th  Sept.  1874, 
he  gave  notice  in  writing  to  the  respondent  of 
his  intention  to  present  himself  to  receive  the  Holy 
Communion  at  the  mid-day  service  on  the  foHow- 
iug  Sunday,  the  4th  Oct.  1874,  and  that  having 
presented  himself  accordingly,  he  was,  without 
lawful  cause,  repelled,  and  the  respondent  refused 
to  administer  the  sacrament  to  him.  To  this 
allegation  the  respondent  answers  that  he  on  the 
day  in  question  did  refuse  to  deliver  to  the  appel- 
lant, or  to  permit  the  appellant  to  receive,  the 
elements  of  the  Holy  Communion  when  he  pre- 
sented himself  to  receive  the  same,  for,  and  on 
account  of  the  writing  and  publishing  by  the  appel- 
lant of  certain  letters  particularly  referred  to,  and 
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for  and  on  account  of  his  causing  to  be  printed  and 
published  a  certain  volume  of  selections  from  the 
Old  and  New  Testament,  and  for  no  other  cause  or 
reason  whatsoever.  These  allegations,  theretore, 
i^ise  the  issue,  and  the  only  issue,  between  the 
parties.  In  order,  however,  to  appreciate  properly 
the  justification  relied  upon  by  the  respondent,  it 
is  necessary  to  refer  more  particularly  to  the  letters 
and  volume  referred  to  in  the  defensive  allegation, 
and  to  the  circumstances  under  which  those  letters 
were  written.  [His  Lordship  then  went  through  the 
history  of  the  case,  and  the  correspondence  as  set 
out  in  the  report  in  the  court  below,  and  continued:] 
These,  then,  are  the  letters  written  by  the  appel- 
lant, and  this  is  the  character  of  the  volume  the 
writing  and  publishing  of  which  are  stated  by 
the  respondent  to  have  constituted  the  only  cause 
for  which  he  refused  to  permit  the  appellant  to  par- 
take of  the  Holy  Communion.  The  question  is, 
do  they  constitute  a  sufficient  cause.  The  prinid 
facie  rght  of  a  parishioner  to  partake  of  the  Holj 
Communion  might  probably  be  maintained  irre- 
spective of  any  specific  statutory  enactment ;  but 
as  the  right  is  distinctly  declared  by  the  Statute  1 
of  £dw.  6,  chap.  1,  sect.  8,  their  Lordships  may 
conveniently  refer  to  the  words  of  that  enactment 
as  it  IS  set  out  in  page  530  of  the  first  volume  of 
the  revised  statutes : 

And  allso  that  the  preist  whioh  shall  miniatre  the  same 
shall  at  the^eost  one  day  before  exhorteall  persons  whioh 
BtUklbe  preetent  likewiae  to  resorte  and  prepare  themselfe 
to  receive  the  same,  and  vrhen  the  daie  prefixed  oomethe 
after  a  godly  exbortaoon  by  the  minister  made,  wberin 
shalbe  further  ezpreaaed  the  benefitt  and  comforte  pro- 
mieed  to  them  which  worthelie  receive  the  saide  bollie 
bacrament,anddannger  and  indignaoon  of  God  threatened 
to  them  w<*^  shall  pzeenme  to  receive  the  same  on- 
worthelie,  to  thende  that  everie  man  mave  trye  and 
ezamyu  his  owne  conscience  before  he  shall  receive  the 
same,  the  saide  minister  shall  not  withowt  law  fall  cawse 
denye  the  same  to  any  paraone  that  wool  devoatlie  and 
hamblie  desire  it,  anny  lawe,  statnte,  ordenanoe,^  or 
custome  oontrarie  theronto  in  any  wise  notwithstanding. 

In  the  argument  before  their  Lordships,  it  has 
not  been  contended  that,  for  the  purpose  of  this 
case  at  ail  events,  the  *'  lawful  cause  "  mentioned  in 
the  statute,  was  to  be  sought  for  elsewhere  than 
in  the  rubric  of  the  Book  of  Common  Prayer  pre- 
fixed to  the  Communion  Service,  or  in  the  canons 
of  1603,  and  their  Lordships  therefore  find  it  un- 
necessary to  consider  whether  there  could  be  any 
further  or  other  "lawful  cause"  within  the 
meaning  of  the  statute.  !N  either  is  it  necessary  for 
their  Lordships  to  decide,  and  they  do  not  decide, 
that  the  canons,  which  do  not,  as  such,  bind  the 
laity,  could,  of  their  own  authority,  prescribe 
"causes"  which  would  be  sufficient  or  **  lawful" 
within  the  meaning  of  the  statute.  Jn  this  par- 
ticular case  the  "  lawful "  causes  relied  upon  are 
that  the  appellant  must  be  taken,  under  the  cir- 
cumstances, to  have  been  "  an  open  and  notorious 
evil  liver  "  within  the  meaning  of  the  rubric, and 
to  have  been  "  a  common  and  notorious  dejiraver 
of  the  Book  of  Common  Prayer,"  ;vithin  the  mean- 
ing of  the  27th  Canon.  Their  Lordships  will 
assume  that  the  last  named  cause,  that  meutioned 
in  the  canon,  would  be,  if  made  out,  as  valid  and 
lawful  a  cause  as  that  of  being  "an  open  and 
notorious  evil  liver,"  within  the  meaning  of  the 
rubric.  The  learned  judge,  from  whose  sentence 
the  present  appeal  is  brought,  has  expressed  his 
opinion  upon  tbis  point  in  the  following  words : 
"  I  am  of  opinion  that  the  avowed  and  persistent 
d«nial  of  the  existence  and  personality  of  the  devil 


did,  according  to  the  -law  of  the  Church,  as  ex- 
pressed in  her  canons  and  rubrics,  constitute  the 
promoter  'an  evil  liver,'  and  'a  depraver  of  tlie 
Book  of  Common   Prayer  and  administration  of 
the  Sacraments,'  in  such  sense  as  to  warrant  the 
defendant    in   refusing    to  administer  the  Holy 
Communion  to  him,  until  he  disavowed  or  witi  • 
drew  his  avowal  of  this  heretical  opinion;    and 
that  the  same  consideration  applies  to  the  absolute 
denial  by  the  promoter  of    the  doctrine  of  the 
eternity  of  punishment,  and,  of  course,  still  moi  e 
to  the  denial  of  all  punishment  for  sin  in  a  f  atui  e 
state,  which  is  the  legitimate  consequence  of  h:s 
deliberate  exclusion  of  the  passages  of  Scripture 
referring  to  such  punishment."    Their  Lordships 
must,  iu  the  first  place,  observe  that  the  learned 
judge  appears  to  have  considered    that,  in   the 
rubric  to  which  reference  is  here  made,  the  words 
defining  a  cause  for  repulsion  are  "  an  evil  liver," 
and,  iu  the  canon,  "a  depraver  of  the  Book  of 
Common  Prayer."    This,  however,  is  not  the  case. 
The  rubric  alter  stating  that  "  So  many  as  intend 
to  be  partakers  of   the  Holy  Communion  shall 
signify  their  names  to  the  curate  at  least  some 
time  the  day  before ;"  proceeds  as  follows  :  "  And, 
if  any  of  those  be  an  open  and  notorious  evil  liver, 
or  have  done  any  wrong  to  his  neighbours  by  word 
or  deed,  so  that    the    congregation  be    thereby 
oifended,  the  curate,  having  knowledge  thereof, 
shall  call  him  and  advertise  him  not  to  come  to 
the  Lord's  table  until  he   hath  openly  declared 
himself  to  have  truly  repented  and  amended  his 
former  naughty  life,  that  the  congregation  may 
thereby  be  satisfied,  which  before  were  offended ; 
and  that  he  hath  recompensed  the  parties  to  whom 
he  hath  done  wrong,  or,  at  least,  declare  himself 
CO  be  in  full  purpose  to  do  so  as  soon  as  he  con- 
viently  may.     The  words  again  of  the  27th  Canon, 
which  is  the  canon  relied  on,  are  these : — "  No 
minister,   when  he  celebrateth   the  Communion, 
shall  wittingly  administer  the  same  to  any  but  to 
such   as  kneel,  under  pain  of  suspension;   nor, 
under  the  like  pain,  to  any  that  refuse  to  be  pre- 
sent at  public  prayers  according  to  the  orders  of 
the  Church  of  England ;  nor  to  any  that  are  com- 
mon   and   notorious  depravers  of   the  Book  of 
Common  Prayer  and  administration  of  the  sacra- 
ments, and  of  the  orders,  rites,  and  ceremonies 
therein  prescribed,  or  of  anything  that  is  contained 
in  any  of  the  articles  agreed  upon  in  the  convoca- 
tion, one  thousand  five  hundred  and  sixty- two,  or 
of  anything  contained  m  the  book  of  ordering  the 
priests  and  bishops ;  or  to  any  that  have  spoken 
against  and  depraved   His   Majesty's  sovereign 
authority  in  causes  ecclesiastical;    except    every 
such  person  shall  first  acknowledge  to  the  minister, 
before  the  churchwardens,  his  repentance  for  the 
same  and  promise  by  word  (if  he  cannot  write), 
that  he  will  do  so  no  more,  and  except  (if  he  can 
write),  he  shall  first  do  the  same  under  his  band- 
writing  to  be  delivered  to  the  minister,  and  by  him 
sent  to  the  bishop  of  the  diocese,  or  ordinary  of  the 
place.     Provided,  that  every  minister  so  repelling 
any,  as  is  specitied  either  in  this  or  the  next  prece- 
dent constitution,  shall,  apon  complaint,  or  being 
required  by  the  ordinary,  signify  the  cause  thereof 
unco  him,  and  therein  obey  his  order  and  direction." 
The  *•  cause,"  therefore,  which  under  the  rubric 
is   sufficient  to  warrant  a  minister  of  his  own 
authority,  and  without  :my  trial,  in  repelling  a 
parishioner  from  the  Holy  Communion  is  that  he 
IS  "  an  open  and  notorious  evil  liver,"  who  thereby 
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gives  offence  to  the  coiigi*egation,  and,  under  the 
Canon,  that  he  is  "a    common    and  notorious 
depraver  of  the  Book  of  Common  Prayer."    Their 
Lordships    therefore    will  proceed    to    consider 
whether  the  appellant  is  hronght  under  either  of 
these  descriptions.    And  in  the  first  place  their 
Lordships  must  ohserve  that  if  they  had  here  to 
examine  whether  the  appellant  has  in  point  of  fact 
either  entertained  or  expressed  the  opinions  at- 
tributed to  him  by  the  learned  Judge,  or  if  they 
were  called  upon  to  decide  that  those  opinions  or 
any  of  them  could  be  entertained  or  expressed  by 
a  member  of   the  Church,  whether    myman  or 
clergyman,  consistently  with  the  law  and  with  his 
remaining  in  communion  with  the  Charch,  they 
would  havelooked  upon  this  case  with  much  greater 
anxiety  than  they  now  feel  in  its  decision.    They 
desire  to  state  in  the  most  emphatic  manner,  botn 
that  there  is  not  before  them  any  evidence  that  the 
appellant  entertains  the  doctrines  attributed  to  him 
by  the  Bean  of  Arches,  and  that  they  do  not  mean 
to  decide  that  those  doctrines  are  otherwise  than 
inconsistent  with  the  formularies  of  the  Church  of 
England.     This  is  not  the  subject  for  their  Lord- 
ships' present  consideration.  What,  and  what  alone 
they  have  to  inquire  is,  whether  the  appellant  can 
be  properly  held  to  be  "  an  open  and  notorious  evil 
liver  "  within  the  meaning  of  the  rubric,  or  whether 
in  the  words  of  the  canon  he  was  "  a  common  and 
notorious    depraver    of    the    Book  of  Common 
Prayer."    As  to  the  first  of  these  inquiries  there 
is  absolutely  no  evidence  whatever  that  the  appel- 
lant was  an  evil  liver,  much  less  an  open  and  noto- 
rious evil  liver.    The  term  "  evil  liver,"  according 
to  the  natural  use  of  the  words,  is  limited  to  morsJ 
conduct,  and  the  distinction  between  conduct  and 
belief  is    clearly  recognised  in  the  canons,  espe- 
cially in  the  contrast  between  the  109th  and  110th. 
Against  the  moral  character  of  the  appellant  there 
is  no  evidence  and  no  imputation ;  and  it  ap[>ears 
from  statements  which  are  uncontroverted  to  have 
been  irreproachable.     Their  Lordships  therefore 
put  aside  this  justification  of  the  respondent  as 
wholly  inapplicable  to  the  case,  and  they  can  only 
express  their  regret  that  through  an  maccuracy 
in  the  use  of  words  an  imputation  so  misplaced  and 
so  irksome  in  its  nature  should  have  neen  made. 
Is,  then,  the  appellant  a  common  and  notorious 
depraver  of  the  Book  of  Common  Prayer  P    The 
only  specific  reference  to  the  Book  of  Common 
Prayer  which  is  traced  to  the  appellant  is  the 
statement  that  the  Book  of  Family  Prayer  already 
mentioned  was  compiled  by  him  entirely  from  the 
Book  of  Common  Prayer,  and  that  in  a  letter  from 
him  to  the  bishop,  dated  in  Sept.  1874,  he  writes 
that  he  values  the  Book  of  Common  Prayer  *'  only 
second  to  the  Bible  itself."    The  mode,  however, 
in  which  it  is  said  that  the  appellant  was  a  de- 
praver of  the  Book  of  Common  Prayer  is  this :  It 
IS  assumed  that  all  parte  of  the  Holy  Bible  not 
printed  in  the  "  Selections "  are  omitted  because 
they  are  rejected  on  the  ground  of  the  doctrine 
which  they  teach,  and  it  is  said  that  some  parts  so 
omitted  are  found  in  the  Book  of  Common  Prayer, 
or  that  doctrines  in  the  Common  Prayer  are  sup- 
ported by  some  of  these  omitted  passages.    And 
it  is  contended  that  omission  is  rejection,  and  re- 
jection depravation.     In  none  of  these  proposi- 
tions, nor  in   their  logical  connection  can  their 
Lordships  concur.     Omission  is  not  rejection.    If 
it  were,  the  Lectionary  in  the  Prayer  Book  would 
be  open  to  this  grave  charge.    Inor  is  rejection. 


however  censurable  or  heretical,  necessarily  de* 
pravation.    The  terms  "  deprave  or  depraver,*'  in 
their  more  ancient  signification,    are  now  little 
used,  but  their  meaning  iA  the  sixteenth  century 
may  be  well  collected  nrom  the  statute  of  Edw.  6, 
already  referred  to,  where  we  find  thpse  expres- 
sions applied  to  the  Sacrament  of  the  Holy  Com* 
munion  :••-"  Whatever  person  shall  deprave,  dispiae, 
or  contempne  the  saide  moete  blessed  Sacrament 
by  any  contemptuoase  wordes,  or  by  anny  wordes  of 
depravinge,  dispising,  or  reviling,  shall  suffer  im- 
prisonment," &c.  But  was  the  appellant  *'  a  common 
and  notorious  depraver  of  the  Book  of  Common 
PraTcr  P"  Now,  it  was  admitted  in  the  court  below, 
and  in  the  argument  before  their  Lordships,  that  the 
publishing  and  circulation  of  the  book  termed 
"  Selections  "  could  not  possibly  amount  of  itself 
to  a  depravation  of  the  Book  of  Common  Prayer, 
and  could  not  indeed  be  construed  to  be  an  offence 
of  any  kind.    But  it  was  contended  that  these 
selections,  coupled  with  the  expressions  in  the 
letter  of  the  20th  July,  1874,  amounted  to  the 
offence  in  question.  That  letter  must  be  construed 
with  reference  to  the  interview  between  the  re- 
spondent and  Mrs.  Jenkins,  which  took  place  on 
the  same  day,  and  out  of  which  interview  the 
writing  of  the  letter  arose.    It  is  obvious  that  the 
words,  "  the  parts  I  have  omitted,"  cannot  refer 
to  all  the  portions  of  the  Bible  not  printed  in  the 
Selections;  but  must  be  limited  to  those  parts 
which  were  more  particularly  referred  to  by  the 
respondent   at  the    interview.      Construing  the 
letter  in  connection  with  what  passed  at  the  inter- 
view, the  expressions  in  it,  which  are  not  very 
distinct  or  intelligible,  do  not  go  farther  than  this, 
that  the  construction  which  tne  appellant  placed 
upon  certain  parts  of  the  Bible  not  being  the 
same  as  the  construction  which,  in  his  opinion, 
was  generally  placed  upon  those  parts,  he  omitted 
them  from  his  family  reading.    What  his   own 
construction  is,  or  what  he  supposes  to  be  the 
generally  received  construction,  is  not  stated,  and 
it  would  not  be  allowable,  even  if  it  were  neces- 
sary, to  arrive  at  either  construction  by  surmise 
or  suspicion.     But  it  does  not  appear  to  their 
Lordships    to   be    necessary  to    criticise   more 
minutely  the  expressions  in  this  letter,  for  the 
important  question  still  remains,  whatever  be  the 
construction  of  the  letter,  can  the  appellant  in 
consequence  of  it  be  said  to  have  been  *'  a  common 
and  notorious  depraver  of  the  Book  of  Common 
Prayer  P"    Now  the  letter  was  not  written  by  the 
appellant  spontaneously.    A  message  was  sent  to 
him  through  Mrs.  Jenkins  inviting  him  to  write 
a  letter  to  the  respondent.    It  was  proposed  that 
the  letter  should  be,  and  the  letter  was  sent  as,  a 
friendly  and  private,  as  it  was  also  a  solicited,  com* 
munication.    It  appears  to  their  Lordships  that 
even  were  there  anything  in  the  letter  which 
could  amount  to  a  depravation  of  the  Book  of 
Common  Prayer,  which  they  do  not  suggest  or 
think  there  is,  still  it  would  be  impossible  to  hold 
that  the  writing  of  such  a  letter,  under  the  circum- 
stances which  they  have  mentioned,  could  make 
the  appellant  "  a  common  and  notorious  depraver." 
These  observations  would  dispose  of  the  case,  were 
it  not  that  their  Lordships  think  that  they  should 
notice  an  argument  much  pressed  at  the  bar,  but 
to  which  their  Lordships  can  attach  no  weight, 
namely,  that  by  reason  of  the  intervention,  or 
possible  intervention,  of  the  bishop  of  the  diocese, 
another  remedy  was,  or  might  have  been,  open  to 
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the  appellanfc,  and  that  he  oaght  not  to  have  taken, 
proceedings  under  the  Olergy  Discipline  Act.  This 
argrament  in  fact  divided  itself  into  two  parts.  It 
was  said,  in  the  first  place,  that  the  respondent  had 
duly  reported  to  the  bishop  the  grounds  on  which 
he  had  repelled  the  appellant  from  the  holy  com- 
munion, and  that  he  was  then  entitled  to  wait 
until  he  received  some  order  from  the  bishop  on 
the  subject,  and  that  no  such  order  was  given. 
The  other  form  o£  the  argument  was  that  the 
appellant  had,  under  the  rubric  and  canons,  a 
right  of  appeal  to  the  bishop  personally,  and  that 
he  either  had  not  so  appealed,  or,  if  his  communica- 
tions with  the  bishop  amounted  to  an  appeal,  the 
bishop  had  expressed  his  opinion  against  the  ap- 
pellant, and  in  favour  of  the  respondent.  As  to 
the  first  part  of  this  argument,  their  Lordships 
are  clearly  of  opinion  that  the  repelling  by  the 
respondent  of  the  appellant  must  be  judged  of  at 
the  time  when  it  took  place,  and  could  not  be 
affected  by  anything  afterwards  occurring  between 
the  respondent  and  the  bishop.  At  the  time  it 
took  place  it  was  either  jusbifiaole  or  unjustifiable. 
If  justifiable,  the  respondent  is,  of  course,  entitled 
to  succeed ;  but,  if  unjustifiable,  the  appellant 
must  be  immediatoly  entitled  to  a  remedy,  and 
their  Lordships  can  discover  nothing  which  shifts 
the  responsibility  from  the  respondent  and  places 
it  upon  the  bishop.  Their  Lordships  also  think 
that  the  remedy  to  which  the  appellant  is  entitled 
is  that  which  in  this  case  he  has  sought  for. 
He  complains  that  the  respondent  has  committed 
an  offence  against  the  laws  ecclesiastical  by 
wrongfully  refusing  him  admission  to  the  holy 
commnnion,   and  he  has    followed   the   process 

Prescribed  by  the  Clergy  Discipline  Act.  Their 
lOrdships  do  not  find  in  the  rubric  prefixed 
to  the  communion  office  any  indication  of  an  appeal 
to  the  bishop  bv  a  parishioner  repelled  from  the 
communion.  They  find  that  an  intimation  is  to 
be  given  to  the  bishop  by  the  minister,  but  this 
is  apparently  for  a  purpose  entirely  different, 
namely,  that  the  bishop  may  proceed  against  the 
person  repelled  to  punish  him  pro  salute  animoB. 
With  regiurd  to  an  appeal  under  the  canon,  their 
Lordships  do  not  understand  how  an  appeal  given 
by  a  canon,  even  if  it  were  given,  could  take  away 
a  higher  right  to  maintain  proceedings  for  a  violsk- 
tion  of  a  right  protected  by  stetute.  But  their 
Lordships  do  not  understand  that  the  canon  re- 
ferred to  in  this  case,  the  27th,  professes  to  give 
the  repelled  person  any  right  of  ap[>eal ;  and  even 
if  it  did,  the  Bishop  in  the  present  case  appears 
throughout  to  have  expressea  the  opinion  tnat  he 
ought  not  himself  to  decide  the  question  between 
the  appellant  and  the  respondent,  but  that  it 
should  be  decided  in  proceedings  such  as  have 
been  taken.  On  the  whole,  their  Lordships  are  of 
opinion  that  they  must  advise  Her  Majesty  to  re- 
verse the  sentence  of  the  Dean  of  Arches,  and  in 
remitting  the  cause  to  admonish  the  respondent, 
the  Bev.  Flavel  Smith  Cook,  for  having,  on  the 
4th  Oct.  1874.  without  lawful  cause,  refosnd  to 
deliver  to  the  appellant,  or  permit  the  appellant  to 
receive,  the  elements  of  the  Mol^  Commnnion,  and, 
further,  to  monish  him  to  refrain  from  committing 
the  like  offence  in  future.  Their  Lordships  have 
no  doubt  that  the  respondent  has  acted  throughout 
in  good  faith,  and  in  the  conscientious  belief  that 
he  was  dischar^ng  a  duty  imposed  him,  and  they 
have  also  not  faileato  observe  th<it  this  controversy 
appears  to  have  been  preceded  by  an  uncalled  for, 


and,  as  they  think,  unconrteoas  letter,  written  by 
the  appellant  to  the  respondent,  his  minister,  pro- 
testing against  and  condemning  a  sermon  preached 
by  him.  Their  Lordships  cannot,  however,  hold 
that  there  is  in  these  circumstences  sufficient  to 
warrant  them  in  departing  fro^  the  general  rule 
according  to  which  the  respondent  must  pay  the 
costs  in  the  court  below  and  on  appeal. 

Solicitors  for  the  appellant,  Priichard  ejid  Sons, 
for  0,  Toddy,  Bristol. 

Solicitors  for  the  respondent,  Moore  and  Cwrrey, 
for  Briitcm,  Press,  and  Inskip,  Bristol. 


COURT   OF   APPEAL. 
SITTINGS  AT  WESTMINSTER. 

Boportod  bj  Qilbuks  Q.  Kkvvxdt,  Esq.,  BBRtoMrwtt-Iaw. 

Tuesdcuy,  Jan.  18, 1876. 

(Before  Lord  Colxridoe,  C.  J.,  James  and  Melush, 
L.JJ.,  Baooallat,  JA.,  and  Cleasby,  B.) 

Pth  v.  Harbison. 

EBBOB  7B01C  THE  QUEBN's  BENCH. 

Devise  of  right  of  way  before  WiUs  Act  —  Words 
of  limitation — Intention  of  testator — Personal 
privilege — Excessive  user. 

Plainiiff*s  and  defendants  lands  adjoined  each 
other,  plaintiff  *s  land  hevng  on  the  south  and 
defendant's  on  the  north,  and  ahout  the  middle  of 
the  boundary  was  a  gale  into  defendant's  land  at 
the  end  of  a  lane  or  road  leading  to  this  gate 
from  the  public  street,  and  passing  through  the 
plaintiff"  *s  land.  On  the  eastern  side  of  the 
defendants  land  adjoining  the  highway,  was  a 
house  in  a  ruinous  stale,  which  was  once,  in  1830, 
a  dwelling-house,  and  in  the  centre  of  defendants 
land,  equidistant  from  the  gale  and  the  house,  and 
surrounded  by  a  garden,  was  a  sepa/rate  building, 
then  used  as  a  kitchen  for  the  house.  The  re- 
mainder of  defendant's  land  had  bean  partly 
and  at  different  times  garden,  orchard,  grass,  Sfc. 

The  owner  of  plaintiff's  ar^  defendant's  premises, 
who  died  in  1830,  by  his  will  devised  to  his  nephew, 
the  defendant's  predecessor,  the  said  kitchen  and 
garden.  The  will  then  continued  as  follows :  **  I 
vfill  and  direct  that  my  said  nephew,  John  Harri- 
son, shall  have  the  privilege  or  right  of  a  road  for 
loading  coals  and  dung,  and  other  necessary 
things,  through  the  said  gate,  to  the  said  kitchen 
and  ga/rden' 

This  right  of  aroad,  which  was  the  lans  or  road  above 
mentioned,  was  at  thai  tims  the  only  approach  to 
the  said  kitchen  and  garden.  Shortly  afterwards  the 
remainder  of  the  premises  now  occupied  by  defen- 
dant came  by  inheritance  into  the  possession  of 
John  Harrison,  whereby  he  had  other  access  to  the 
highway  through  the  ruined  dweUing-house, 
though  the  only  avproachfor  a  horse  and  cart  was 
through  the  way  vn  dispule.  The  defendant,  who 
carried  on  the  business  of  a  coal  higaler,  used 
{he  said  kitchen  as  a  slal)le  for  his  horse, 
and  made  use  of  the  said  way  vnth  his  cart  and 
horse. 

Held  (reversing  the  dedeion  of  ihe  Qttssn'f  Bench)  ^ 
thai  this  grant  of  a  right  qf  way  was  merel/y  a 
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personal  privilege  for  the  life  of  the  grantee ;  for 

that  by  the  words  of  the  devise  merely  a  life  estate 

in  the  easement  passed,  and  it  was  tnanifesfly  the 

intention  of  the  testator  that  tlie  right  shotUd  not 

extend  beyoiid  the  lifetime  of  the  devisee. 

This  was  an  action  of  trespass  brought  by  the 

plaintiff  against  the  defendant.    The  action  came 

on  to  be  tried  before  Baron  Pollock  at  the  Derby 

Summer  Assizes,  1873,  when,   by  order  of  the 

learned  judge  and  by  consent  of  the  parties,  a  case 

was  stated  for  the  opinion  of  the  court  without 

pleadings. 

The  three  questions  in  dippute  were :  First, 
the  right  of  defendant  to  use  a  private  roadway  over 
ground  occupied  by  plaintiff;  secondly,  if  he  had  the 
right  whether  the  user  was  excessive ;  and,  thirdly, 
whether  the  defendant  had,  by  non-interference  on 
the  part  of  the  plaintiff  and  his  predecessors,  ob- 
tained a  prescriptive  right  to  use  this  road. 

The  plaintiff^s  and  defendant's  lands  adjoin 
each  other  along  their  greatest  length,  the  plain- 
tiff's land  lying  to  the  south,  and  coloured  green 
on  the  plan  annexed  to  the  case,  the  defendant'^ 
land  1  jing  to  the  north,  and  coloured  pink,  orange, 
and  blue  on  the  plan ;  both  lands  extended  to  the 
east  as  far  as  a  public  street  and  highway.  About 
the  middle  of  the  boundary  is  a  gate  at  the  end  of 
the  lane  or  r(#ad  leading  to  this  gate  from  the  said 
highway  over  the  plaintiff's  land. 

On  the  defendant's  land,  opposite  and  close  to 
the  said  gate,  is  a  separate  building  (coloured 
pink),  surrounded  by  a  garden  (also  coloured  pink) ; 
on  the  eastern  side  of  defendant's  land  abutting  on 
the  said  highway  is  a  house  (coloured  blue),  and 
extending  from  this  house  westward,  up  to,  and 
beyond  the  said  separate  building  is  the  property 
of  the  defendant  (coloured  orange). 

In  1786,  Abraham  Eiirrison  the  elder,  sur- 
rendered  a  messuage,  bakehouse,  and  garden, 
coloured  orange  on  the  plan  hereto  annexed,  to 
the  use  of  himself  for  life,  and  after  his  death  to 
the  use  of  his  son,  Abraham  Harrison  the  younger, 
for  his  life,  and  after  his  death  to  the  use  of 
Elizabeth,  the  wife  of  Abraham  Harrison  the 
younger,  for  her  life,  and  after  her  death  and  the 
death  of  the  survivor  of  Abraham  Harrison  the 
younger  and  Elizabeth  his  wife,  to  the  use  of  the 
heirs  of  the  body  of  Abraham  Harrison  the 
younger,  and  in  default  of  such  issue,  to  the  use 
of  his  own  right  heirs. 

At  the  same  time,  Abraham  Harrison  the  elder 
surrendered  the  messuage  coloured  blue  on  the 
said  plan,  to  the  use  of  Ann  Harrison,  his 
daughter-in-law,  for  her  life,  and  after  her  death 
to  the  use  of  John  Harrison,  her  eldest  son,  and 
tbe  heirs  of  his  body,  and  for  default  of  such  issue 
to  the  use  of  his  own  right  heirs. 

The  said  Abraham  Harrison  the  elder,  died  in 
or  about  the  year  1787. 

Thp  said  Abraham  Harrison  the  younger,  in 
addition  to  the  life  estate  in  the  property  coloured 
orange,  to  which  be  succeeded  on  the  death  of  his 
father,  Abraham  Harrison  the  elder,  was  also 
entitled  to  the  copyhold  property  coloured  pink 
and  green  on  the  said  plan. 

During  the  life  of  the  said  Abraham  Harrison 
the  younger,  the  building  shown  on  the  property 
coloured  pink,  was  used  by  him  as  a  kitchen,  the 
eastern  half  of  the  property  coloured  pink  on  the 
t^jnd  plan  was  used  by  him  as  a  garden,  while  the 
western  half  was  used  by  him  as  a  croft.  Access  to 
ttie  garden  was  obtained  over  the  road  marked  on 


the  plan,  which  was  used  by  the  said  Abraham 
Harrison  the  younger  soon  afler  he  acquired  tbe 
property  coloured  pink,  and  which  has  been  used 
since  the  death  of  the  said  Abraham  Harrison  the 
younger,  in  manner  hereinafter  mentioned. 

Abraham  Harrison  the  younger,  by  his  will 
dated  the  25th  Jan.  1830  (the  material  parts  of 
which  are  set  out  in  this  paragraph)  devised  to  his 
wife,  Elizabeth  Harrison,  for  her  life,  with  re- 
mainder to  Thomas  Richardson  and  the  heirs  of  hia 
body,  the  dwelling-house,  crofts,  outbuildings,  and 
appuitenances,  and  piece  of  land  therein  described 
(lieiug  the  premises  coloured  green  in  the  said 
plan  appended  to  this  case),  and,  after  making 
several  other  devises,  the  testator  srave  and  devised 
all  his  other  freehold  and  copyhold  hereditaments 
unto  his  executors  thereinafter  named,  during  tbe 
life  of  his  wife,  in  trust,  to  apply  the  rents  and 
profits  for  the  purposes  of  his  will,  and  after  the 
decease  of  his  wife  the  testator  gave  and  devised 
to  his  nephew,  John  Harrison,  and  to  his  heirs  and 
assigns  for  ever,  all  that  kitchen  standing  behind 
a  dwelling-house  wherein  Thomas  Herrod  then 
lived  (such  dwelling-house  being  the  premises 
coloured  orange  on  the  plan),  and  also  the  garden 
behind  the  said  dwelling-house  and  premises 
occupied  by  the  said  Thomas  Herrod,  and  so  much 
of  the  upper  and  lower  croft  adjoining  as  would 
enlarge  the  garden  so  as  to  extend  to  the  bottom 
of  the  lower  crofb,  and  so  as  to  be  eighteen  yards 
in  width  from  the  top  or  kitchen  end  all  the  way 
down  to  the  bottom  (the  kitchen  and  garden  so 
devised  to  the  said  John  Harrison,  form  the  part 
coloured  pink  in  the  plan).  The  said  will  then 
proceeds  as  follows : — "And  I  will  and  direct  that 
my  said  nephew,  John  Harinaon,  shall  have  the 
privilege  or  right  of  a  rood  for  loading  coals  and 
dung  and  other  necessary  things,  through  the 
large  gate  opening  from  Bridge-street,  near  to  the  • 
cow-house  in  the  said  upper  crofb  over  the  said 
upper  croft  to  the  said  kitchen  and  garden." 

The  said  testator,  Abraham  Harrison,  died  on 
the  6th  Feb.  1830,  and  his  will  was  proved  in  the 
same  year. 

The  testator's  widow,  the  said  Elizabeth  Harri- 
son, entered  into  possession  of  the  premises  so 
devised  to  her,  and  died  on  9th  Nov.  1839. 
Thereupon  the  said  Thomas  Richardson  was 
admitted  on  2nd  March  1841,  to  hold  as  custo* 
mary  tenant  in  tail  tbe  lands  and  tenements 
devised  to  him  as  aforesaid  according  to  the 
custom  of  the  manor  of  Beaureper,  and  the  said 
John  Harrison  entered  into  possession  of  the 
lands  and  tenements  respectively  devised  to  him 
in  the  said  will. 

Upon  the  death  of  Elizabeth  Harrison,  the  tenant 
for  life,  John  Harrison  became  entitled  as  customary 
heir  of  Abraham  Hairison  the  elder,  and  entered 
into  possession  of  the  property  coloured  orange, 
but  was  not  formally  admitted  until  17th  July 
1852. 

Upon  the  death  of  his  mother  Ann  Harrison  in 
1831,  the  said  John  Harrison  entered  into  pos- 
session of  the  property  coloured  blue  on  the  plan 
to  which  he  had  become  entitled  under  the  sur- 
render made  by  Abraham  Harrison  the  elder  in  1 786, 
but  was  not  formally  admitted  until  17th  July 
1852. 

On  17th  July  1852,  John  Harrison  surrendered 
the  property  coloured  blue  to  uses  to  bar  the 
estate  tail  therein. 

From  the  death  of  Elizabeth  Harrison  in  1839, 
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down  to  the  year  1860  or  1861,  John  Harrison  or 
lii»  tenant  naed  the  road  in  question  in  connection 
with  their  use  and  occupation  of  the  building  on 
the  property  coloured  pink  as  a  kitchen,  and  of 
the  remainder  of  the  property  coloured  pink  as 
a  garden  and  orchard  in  the  manner  hereinafter 
mentioned. 

In  1860  or  1861,  the  said  kitchen  ceased  to  be 
used  as  a  kitchen  and  became  a  pig-stye,  and  from 
187 L  until  the  present  time  has  been  used  as  a 
stable.  From  and  after  such  change  of  user  in 
1860  or  1861  down  to  the  death  of  the  said  John 
Harriuon,  which  took  place  on  7th  Marcli  1865, 
the  said  John  Harrison  or  his  tenants  used  the 
road  in  question  in  connection  with  their  use  and 
occupation  of  the  said  building  as  a  pig-stye,  and 
of  the  remainder  of  che  property  coloured  pink,  as 
a  garden  and  orchard  in  manner  hereinafter 
mentioned. 

John  Harrison,  by  his  will  dated  7th  May  1861, 
devised  the  properties  coloured  blue,  orange,  and 
pink  respectively,  to  Joseph  Wright  and  Michael 
Jessop,  upon  trust  to  sell  the  same,  and  the  said 
Joseph  Wright  having  disclaimed  the  property  so 
deviled  to  him,  the  said  Michael  Jessop  was 
admitted  alone  on  10th  May  1866. 

On  the  same  day  Michael  Jessop  surrendered 
the  properties  so  devised  to  him  in  trust  for  sale 
to  Joseph  Wright,  in  fee,  to  whom  he  had  sold  the 
same.  The  defendant  is  and  was  at  the  time  of 
the  alleged  trespass  the  tenant  to  Joseph  Wright 
of  the  properties  coloured  blue,  orange,  and 
pink. 

From  the  death  of  John  Harrison  down  to  the 
sale  to  Joseph  Wright,  Michael  Jessop,  and  from 
the  sale  to  Joseph  Wright  down  to  1871,  Joseph 
Wright  or  their  respective  tenant  used  the  road 
in  question  without  interruption  in  connection 
with  their  use  and  occupation  of  the  said  building 
as  a  pig-stye,  and  from  1871  to  12th  June  1872  a? 
a  stable,  and  of  the  said  remainder  of  the  land 
coloured  pink  as  a  garden  and  orchard. 

From  1839  to  1848,  whilst  the  defendant's 
premises  were  in  the  occupation  of  one  Thomas 
Herrod  as  tenant,  the  road  in  question  was  con- 
stantly used  by  him  for  the  purposes  of  driving 
cows,  sheep,  and  pigs,  and  for  carrying  cabbages, 
manure,  straw,  coals,  firewood,  and  other  things  of 
like  character  in  a  wheelbarrow.  The  said  road 
was  also  used  by  him  with  his  horse  and  cart  at 
the  time  of  hay  harvest  when  he  carried  his  hay 
from  some  other  grass  land  in  his  possession  and 
stacked  it  upon  the  said  croft  coloured  pink. 

From  1848  to  1868,  whilst  the  defendant's 
premises  were  in  the  occupation  of  one  George 
Berresford  as  tenant,  the  said  road  was  constantly 
used  by  him  for  the  purposes  for  which  the  said 
Thomas  Herrod  constantly  used  the  same  as  in  the 
last  paragraph  mentioned.  Bricks,  sand,  mortar, 
lime,  and  stone,  had  also  at  one  or  more  times 
been  carried  in  a  cart  drawn  by  a  horse  along  the 
said  road  for  the  purpose  of  being  worked  up  or 
nsed  by  him  upon  the  said  croft  in  the  way  of  his 
trade  as  a  stonemason,  but  such  user  was  not 
shown  to  be  of  a  general  or  continuous  character, 
but  was  of  an  exceptional  and  temporary  charac- 
ter in  connection  with  some  temporary  arrange- 
ments with  regard  to  his  said  trade  as  a  stone- 
iDa*<on. 

No  interruption,  interference,  or  dispute  of  any 
kind  had  at  any  time  arisen  with  respect  to  the 
said  road  until  after  the  plaintiff  had  entered  into 
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possession  in  June  1872,  nor  had  any  notice  what- 
ever been  given  to  the  owners  from  time  to  time 
of  the  premises  now  in  the  occupation  of  the 
plaintiff  of  any  difference  in  or  enlaigement  of 
the  user  of  the  said  road  until  after  the  plaintiff 
had  entered  into  possession  in  June  1872. 

Save  the  road  in  question  there  is  not  now  and 
never  has  been  any  access  for  carts,  horses,  or 
cattle  to  the  said  property  coloured  pink,  and  save 
the  road  in  question  there  is  not  and  never  has 
been  any  access  for  persons  on  foot  to  the  said 
property  except  through  the  sitting-room  of  the 
house  coloured  orange.  The  said  house  is  now  in 
a  ruinous  state,  and  can  be  and  has  occasionally 
been  used  as  a  passage  for  persons  on  foot  passing 
from  the  High  Street  tx)  the  said  property,  and 
cows  can  be  and  have  occasionally  been  driven 
down  the  said  passage  and  through  the  said  sit- 
ting-room. The  said  passage  is  too  narrow  to 
admit  of  the  passage  of  a  cart. 

The  property  so  as  aforesaid  devised  to  the  said 
Thomas  Eichardson  (coloured  green  upon  the  plan 
accompanying  and  part  of  this  case),  included  the 
upper  croft,  and  now  belongs  to  the  plaintiff 's 
landlords,  viz. :  the  Bight  Honourable  Lord 
Belper,  Anthony  Badford  Strutt,  Esquire,  and 
George  Henry  Strutt,  Esquire,  as  tenants  in 
common,  they  or  their  predecessors  in  title  having 
purchased  it  from  the  said  Thomas  Richardson, 
who  had  previously  made  a  surrender  on  the  6tli 
July  1852,  of  the  premises  with  a  view  to  cutting 
off  the  entail  created  by  Abraham  Harrison's  will. 
A  copy  of  the  court  roll  containing  such  surrender 
accompanies  and  furms  part  of  this  case. 

The  plaintiff  beciime  tenant  to  Lord  Belper  and 
Messrs.  Strutt,  of  the  premises  coloured  green  on 
the  plan  in  1872,  and  sues  for  the  injury  done  to 
his  occupation  by  the  use  of  the  road  in  questio.i 
bv  the  defendant  as  hereinafter  mentioned. 

The  defendant,  who  is  a  coal  higgler  and  sta- 
tioner, uses  the  building  upon  the  property 
coloured  pink,  as  a  stable  for  the  horse  kept  by 
him  in  the  way  of  his  business,  and  places  his  cart 
in  the  garden  coloured  pink,  and  the  defendant 
makes  use  cf  the  said  road  in  queiition  passing 
over  the  same  to  and  from  the  said  stable  and 
garden  with  his  cart  and  horse. 

Mellor,  Q.O.  and  G.  0.  Kennady  for  the  plaintiff, 
the  present  appellant.  —  This  will  was  drawn 
before  the  Wills  Act,  and  according  to  the  then 
strict  construction  of  law,  "  that  a  devise  without 
words  of  limitation  conveys  but  a  life  estate  to  the 
devisee,**  John  Harrison,  under  whom  the  defen- 
dant claims,  took  but  a  life  estate  in  this  right  of 
way.  But  more  than  that,  it  is  evidently  the 
intention  of  the  testator  that  nothing  more  than  u 
life  estate  or  personal  privilege  in  this  easement 
shall  pass  to  John  Harrison.  The  testator,  or  the 
person  who  drew  up  his  will,  must  have  been 
some  one  conversant  with  legal  words,  and  one 
who  knew  the  effect  of  such  words,  for  the  will 
abounds  with  words  of  art  and  other  limitations, 
such  as  "  heirs,**  "  heirs-at-law,"  •*  to  the  use," 
"  tenants  in  common,**  and  there  is  also  another 
right  of  way  devised  in  fee.  [Mbllish,  L.J. — Had 
John  Harrison  any  other  access  to  the  property  ?] 
Not  at  that  time.  [Oolbridgb,  O.J. — If  the 
testator  had  meant  to  give  this  road  unto  John 
Harrison  until  he  had  other  access,  he  miuht 
have  said  so.]  But  we  contend  he  has  impliedly 
said  so,  for  the  testator  must  be  taken  to  have 
known,  at  the  time  he  made  his  will,  that  John 
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Harrison  was  entitled,  subject  to  the  life  estate  of 
his  mother,  to  the  property  coloured  blue  as  tenant 
in  tail,  and  to  the  property  coloured  orange,  as 
heir-at-law  of  Abraham  Harrison  the  elder,  and 
that  therefore  John  would  in  all  probability 
shortly  come  into  possession  of  the  properties 
coloured  blue,  orange,  and  pink,  whereby  he  would 
have  other  access  to  the  kitchen ;  the«e  devolutions 
of  property  did  in  fact  take  place  during  the  lifetime 
of  John  Harrison ;  so  that  the  intention  of  the 
testator  to  give  this  right  of  way  for  a  short  time 
proved  sufficient  for  the  purpose  for  which  it  was 
intended,  namely,  to  give  John  Harrison  access  to 
the  property  over  the  defendant's  land,  until  he 
came  into  property  which  would  give  him  access 
through  land  of  his  own.  The  use  he  is  to  make 
of  this  right  of  way  strengthens  this  contention, 
it  is  not  a  general  right  of  way,  but  a  way  for 
limited  purposes.  [Mbllish,  L.J. — Where  there 
is  8  devise  of  land  in  fee,  and  also  of  something 
appurtenant  to  that  land,  is  not  the  devise  of  the 
thing  appurtenant  coextensive  with  that  of  the 
land  P]  Not  always ;  in  the  case  of  a  rentcharge 
it  is  not:  (Nithola  v.  HcMJokeSf  10  Hare  342.)  [Hel- 
lish, L.J. — ^That  would  not  be  the  same  thing. 
James,  L.J. — Suppose  a  devise  of  land  in  fee,  and 
with  it  a  devise  of  hedge  bote  and  fire  bote  out  of 
an  adjoining  close  P]  In  that  case  the  devise  of 
the  hedge  bote  and  fire  bote  would  be  for  life  only: 
( Beay  v.  Bawlinson,  30  L.  J.  330,  Ch.)  Secondly, 
there  has  been  an  excess  of  user  by  the  plaintiff, 
whereby  the  easement  has  been  rendered  more 
burdensome  to  the  servient  tenement  than  the 
testator  intended  it  should  be,  and  the  easement  is 
thereby  extinguished. 

Hemming  v.  Burnett^  8  Ex.  1 ; 
Alien  V.  Oomme,  11  A.  &  E.  760 ; 
WiUiama  v.  James,  L.  Eep.  2  C.  P. ; 
Wood  V.  Saunders,  L.  Bep.  10  Ch.  582 ; 
CofoUng  v.  Bigginson,  4  M.  &  W.  245. 

Wille,  Q.O.  (Cave,  Q.O.  with  him),  for  the  defen- 
dant.— ^The  intention  of  the  testator  was  to  grant 
this  right  of  way  as  appurtenant  to  the  land. 
[Mellish,    L. J.  —  Did     Abraham    Harrison    the 
younger  use  this  way  P]     Yes,  he  had  no  other 
access.    If  this  way  had  not  been  mentioned,  there 
would  have  been  a  devise  of  a  kitchen  and  garden 
without  any  access  at  all,  and  this  shows  that  the 
way  was  not  meant  to  be  a  mere  personal  privilege. 
[James,  L.  J. — Supposing   the  land    belonged  to 
John  Harrison,  how  would  you  then  construe  the 
devise  of  this  way  P]    In  that  case  the  land  would 
be  land  without  any  access.     [Mellish,  L.  J. — Is 
it  not  the  law  that  the  way  of  necessity  ceases 
when  the  necessity  ceases  ?]     In  all  the  cases  in 
which  that  has  been  decided,  the  land  over  which 
the  way  has  led  fell  into  the  possession  of  the 
person  cisdming  the  right  of  way.     [Mellish,  L.J. 
— How  did  the  owner  of  orange  get  through  the 
highway,  but  through  blueP]     It  is  found  in  the 
rase  there  is  no  way  for  carts  through  blue.    We 
have  also  a  right  by  prescription.     [Mellish,  L.  J. 
— If  you  prove  a  right  by  prescription,  do  you 
prove  a  right  for  all  purposes  P]     For  all  purposes. 
[Baggallay,  J.  A.— I  find  in  the  will  a  devise  of 
another  right  of  way  for  the  owners  and  occupiers 
of  certain  other  property  devised  by  the  testator 
iu  fee.] 

Mellor,  Q.O.,  in  reply. — It  is  decided  in  Holmes 
V.  Goring  (2  Bing  76),  that  the  way  of  necessity 
will  cease  when  the  necessity  ceases.  On  the  ques- 
tion of  prescription,  no  amount  of  user  without 


the  knowledge  of  the  owner  can  bind  the  servient 
tenement. 

Golebibge,  L.  J. — In  this  case  we  have  to  oop- 
strue  a  provision  in  a  devise  of  the  year  1830,  and 
therefore  a  devise  before  the  Wills  Act  came  into 
operation ;  consequently  we  have  to  be  guided  by 
the  rules  of  law  existing  at  that  time.     iVe  have, 
moreover,  to  deal  with  matters  of  a  complicated 
nature,  but  which  when  explained  and  arranged  by 
counsel  are  clear,  and  form  themselves  into  fonr 
distinct  matters  of  deyise.    They  are  distinguished 
on  the  plan  by  the  colours  blue,  orange,  pinl^  and 
green,  and  it  appears  that  John  Harrison,  ander 
whom  the  defenaant  claims,  took  in  various  ways 
the  lands  coloared    blue   (the    ruined  dwelling- 
house),  pink   (kitchen  and  garden),  and  orange 
(the  remainder  of  the  property);  he  never   y^»A 
green,  and  the  qaestion  is  to  what  extent  had  he  a 
right  of  way  over  green  to  pink  P     He  took  pink 
by  devise,  and  orange  at  the  same  moment  by  in- 
heritance as  right  heir  of  the  settlor,  bv  a  settle-' 
ment  which  had  been  made  in  1786.    £fe  was  also 
tenant  in  tail  to  blue  with  remainder  to  himself  in 
fee  under  the.  settlement,  but  he  did  not  come  into 
possession  of  blue  at  the  same  time  with  pink 
and  orange.     Such  being  the  state  of  the  pro- 
perty, the  defendant   under   and    by  virtue    of 
the  proviso    in    the  will,  claims  to  be  entitled 
to  this  right  of  way,  as  a  way  for  all  purposes, 
and   at  the   same  time  a  more  convenient  way 
to  the   kitchen  and  garden;  this  claim  is  now 
in  dispute,  and  we  find  that,  although  the  way  was 
more  convenient,  yet  that  he  now  has  other  access 
to  the  property  through  the  ruinous  house  which 
is  coloured  blue,  though,  at  the  date  of  the  testa- 
tor's will,  this  road  in  dispute  was  the  only  access 
to  the  property.     Such  being  the  state  of  things, 
the  question  arises  what  is  the  effect  which  the 
court  is  to  give  to  the  following  devise  P  "  I  will 
and  direct  that  my  said  nephew,  John  Harrison, 
shall  have  the  pri?ilege  or  right  of  road  for  loading 
coals  and  dun<s,    and    other    necessarv    thinn^s, 
through  the  large  gate  opening  from  Bridge-street 
near  to  the  cow-house  in  the  said  upper  croft  over 
the  said  upper  crofb  to   the    said   kitchen    and 
garden."    There  can  be  no  doubt  that  at  the  time 
the  will  was  written,  according  to  the  rules  of  law 
which  then  existed  (before  the  Wills  Act  had  come 
intooperation),  the  words  in  dispute  would  not  have 
been  sufficient  to  convey  the  fee  to  John  Harrison, 
and  the  court  is  bound  to  give  effect  to  those  rales 
unless,  from  an  inspection  of  the  whole  document, 
it  IS  apparent  that  the  intention  of  the  testator 
would  be  frustrated,  and  in  that  case,  if  it  was 
evidently  the  intention  of  the  testator  to  pass  the 
fee,  the  court  would  give  effect  to  such  intention. 
Here,  however,  the  court  have  looked  into  the  will 
itself,  which  appears  to  have  been  drawn  by  some- 
one conversant  with  terms  of  art.  and  it  appears* 
moreover,  that  the  devise  of  this  right  of  way 
occurs  between  two  separate  devises  in  fee.    [Hia 
Lordship  read  from  the  will.]    In  addition  to  tnat. 
as  Sir  Richard  Baegallay  has  pointed  out,  in  oth^ 

{)arts  of  the  will  rights  are  bequeathed  in  which 
egal  terms  are  used,  and  in  another  part  of  the 
will  there  is  a  devise  of  a  right  of  way  which  is  dis- 
tinctly granted  as  appurtenant  to  certain  pre- 
mises  devised.  At  the  same  time  other  estates  in 
fee  are  also  created,  showing  that  the  will  we  have 
to  deal  with  was  drawn  up  by  some  person  who 
knew  the  effect  of  legal  terms.  The  inflexible  rule 
of  law  is  that  legal  words  are  to  be  given  their 
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legal  interpretation,  and  seeing  that  in  this  will 
there  is  nothing  to  compel  or  indace  the  conrt  to 
tarn  aside  from  the  ordinary  rules  of  interpretation, 
I  come  to  the  conclasion  that  when  the  testator 
uses  the  words  **  I  will  •  and  direct  that  John 
Harrison  shall  have  the  privilege  or  right 
of  road,  ^./*  he  means  what  he  says.  It 
has  been  suggested,  very  reasonably,  that 
a  way  of  necessity  must  be  given,  because, 
without  any  mention  of  a  right  of  way,  the  law 
would  have  put  one  in  as  a  way  of  necessity,  bu*} 
if  this  were  so,  I  am  not  sure  but  that  would  only 
apply  to  a  cei*tain  reasonable  leneth  of  time, 
namely,  up  to  the  time  when  John  E&rrison  came 
into  possession  of  pink,  oranse,  and  blue.  The 
moment  he  became  possessed  of  all  these  pro- 
perties, he  would  have  other  access,  and  the  right 
would  cease,  and  authority  has  pointed  out  that 
the  way  would  cer^e  when  the  necessity  ceases ; 
in  point  of  fact,  in  five  or  six  years  the  necessity 
for  this  way  would  have  ceased,  and  John  Harrison 
would  have  other  access  to  it.  I  say  now,  what  I 
said  in  the  argument  on  the  limited  construction 
of  this  devise,  John  Harrison  got  all  the  testator 
meant  to  ^ive  him,  he  meant  at  all  events  that 
John  Harrison  should  have  this  right  of  way  for 
his  lifetime.  He  knew  that  John  Harrison  would 
soon  have  other  access  to  the  property,  and  it 
seems  to  me,  by  the  true  construction  of  the  will, 
that  the  right  and  privilege  was  limited  to  the 
lifetime  of  John  Harrison,  and  that  therefore  the 
defendant  cannot  succeed.  Then  it  has  been 
suggested  that  the  defendant  can  make  out  the 
right  he  claims  by^user,  because  there  has  been 
from  1889  to  1868  a  user  by  John  Harrison  or  John 
Harrison's  tenants  sufficient  to  gain  the  right. 
Now  without  going  into  the  difficult  and  unsettled 
question  of  what  would  be  the  eifect  of  coming 
into  a  limited  right,  and  then  endeavouring  by 
nser  to  enlarge  such  right,  or  what  effect  a  tacil 
assent  might  have  on  such  user  I  do  not  say,  outi 
I  conceive  it  to  be  impossible  for  the  defendant  to 
enlarge  this  from  a  personal  right  to  a  fee,  which 
is  the  only  effect  such  user  could  have;  and  I 
come  to  the  conclusion  that  whether  under  the 
will  or  not,  nothing  has  been  made  out  to  justify 
the  defendant's  right  to  use  this  way. 

James,  L.J. — I  am  of  the  same  opinion.  It  was 
conceded  that  if  at  the  time  of  the  direction  in  this 
will  relating  to  the  right  of  way  in  dispute,  John 
Harrison  had  been  possessed  in  fee  of  the  land  to 
which  the  way  leads,  that  then  these  words,  "  I 
will  and  direct  that  John  Harrison,"  &c.,  would  not 
have  given  anything  more  than  the  right  to  John 
Harrison  for  himself.  But  let  that  oe  so,  how 
are  we  to  give  a  different  meaning  to  these  words 
than  that  which  they  ordinarily  would' bear?  Is 
there  any  inference  we  can  draw  irom  the  will  to 
say  that  something  else  was  the  meaning  of  the 
testator?  It  would  be  very  singular  for  the 
testator  simply  to  give  this  right  for  life,  when  he 
could  have  easily  expressed  a  larger  right;  he 
might  have  known  that  John  Harrison  would  not 
abuse  this  right.  We  have  no  means  of  knowing 
this  one  way  or  the  other,  for  we  are  dealing 
with  wordd  themselves,  and  the  meaning  of 
those  words  is  to  give  tho  right  to  John  Har- 
rison alone,  and  not  to  John  Harrison,  his 
heirs  and  assigns.  On  the  first  point,  therefore, 
I  am  unable  to  agree  witb  the  Court  of  Queen's 
Bench.  With  regard  to  the  second  point, 
which  was,  assuming  this  right  of  way  to  be  a 


right  in  fee  simple,  whether,  originally  a  gifb  for 
limited  purposes,  it  has  been  altered  by  userP 
With  regara  to  that,  there  was  a  case  recently 
decided  by  the  Court  of  Appeal  with  reference  to 
a  right  of  way  over  Wimbledon  Common,  and 
there,  entirely  adopting  the  rule  of  law  as  laid 
down  in  Williams  v.  Ja/mea  (uhi  Bwp.),  we  decided 
that  the  use  must  be  limited  to  the  reasonable 
use,  for  the  purposes  of  land  in  the  state  in  which 
it  appeared  to  be  when  the  right  arose(a). 

Mellish,  L.  J. — We  have  here  to  decide  whether 
a  devise  of  a  right  of  way  is  to  be  construed  to  be 
a  way  for  all  purposes  and  for  all  times,  whether 
by  the  will  or  by  user,  or  by  necessity,  or  whether 
it  is  to  be  a  right  limited  to  the  lifetime  of  the 
devisee.  The  material  matter  on  which  we  have 
to  proceed  is  the  will,  and  this,  beyond  all  ques- 
tion, uses  words  which,  according  to  their  natural 
interpretation,  would  give  an  interest  for  life  only. 
Whether  this  way  is  appurtenant  or  not  is  not 
necessary  to  decide.  This  case  is  not  alleged  to  be- 
long to  that  class  of  cases  decided  before  the  Wills 
Act  in  which  the  courts  have  enlarged  the  estate 
devised ;  still,  if  from  reading  the  whole  will  we  can 
discover  any  intention  to  grant  a  larger  estate 
than  here  is  strictly  given,  we  would  decide  in 
favour  of  such  intention ;  but  when  we  look  at  the 
will,  and  the  reasons  for  conferring  on  the  devisee 
an  estate  only  for  life,  we  cannot  but  come  to  the 
conclusion  that  that  is  all  the  testator  meant  to  give. 
The  reason  given  against  this  is,  that,  if  we  do  not 
hold  this  to  be  a  devise  in  fee,  on  John  Harrison's 
death,  the  way  would  be  a  way  of  necessity,  and 
the  testator  could  not  have  contemplated  that. 
Now  if  there  really  had  been  no  other  way,  then 
considerable  weight  would  attach  to  that  argu- 
ment, but  the  strong  probability  was  that  Jonn 
Harrison  before  his  death  would  come  into  the 
blae  property  as  tenant  in  tail.  He  was  possessed 
in  fee  of  the  remainder  of  the  property,  and  there- 
fore on  his  death  this  would  not  be  a  way  of 
necessity.  It  therefore  comeM  t.o  be  a  question  of 
probability.  Are  these  probabilities  su|&oient  to 
induce  the  court  to  hold  this  to  be  a  devise  in  fee, 
or  are  they  not?  I  am  of  opinion  they  are 
not.  There  is  then  under  the  will  no  such  right 
of  way  as  is  claimed.  Is  there  then  a  right  of  way 
by  necessity  P  It  is  clear  there  is  not.  It  is  no 
answer  to  this  to  say  there  is  another  way  only 
narrower,  because  in  such  case  the  owner  can 
enlarge  it.  In  the  next  place,  is  there  any  way  by 
userP  John  Harrison  aid  not  get  this  right  of 
way  for  all  purposes,  and  in  that  case  no  nser 
would  give  any  greater  right.  No  doubt  there  is 
the  question  whether  the  change  in  the  premises 
has  not  affected  the  right,  but  it  is  not  necessary 
to  decide  that,  as  there  must  be  a  substantial 
change.  16  is  not  necessary  to  give  an  opinion  on 
this,  becauHe  the  inference  of  fact  we  should  draw 
is  that  the  user  was  intended  to  be  a  user  under 
the  will,  and  T(as  so  understood  by  all  parties. 

Baggallay,  J.  A. — I  am  of  the  same  opinion  and 
for  the  reasons  given. 

Clbabby,  B. — I  come  to  the  same  conclusion  and 
for  the  same  reasons. 

Judgment  reoeraed  with  costs. 

Solicitor :  Henry  O.  Field,  for  /.  0.  Jackson,  of 
Be] per;  Bevan  and  Daniel,  for  Worthingion,  of 
Derby. 

(a)  The  case  to  which  James,  L.J.,  here  refem  is  the 
cane  of  The  Wimbledon  and  Putney  Cwwmcn  Conservators 
^  V.  Dixon,  reported  33  L.  T.  Bep.  N.  S.  679. 
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HIGH    COURT    OF   JUSTICE. 


DIVISIONAL    COURT   FOR   APPEALS 
FROM   INFERIOR  COURTS. 

Beported  by  M.W.  McEbllab,  Esq.,  Barii«terHit-Law. 


Tliursday,  Jan.  27,  1876. 
Saundebs  v.  Whittle. 

Master  and   seivant — Leaving  service — Wa^es  of 

cui'rent  wee%. 
Plaintiff  was  hired  hy  defendant  a«  a  painter,  by 
ihe  week,  his  wages  to  he  sevenpence  per  hour, 
payable  every  Saturday  at  7ioon,     The  full  week 
was  -fifty-four  and  a  half  hours,  condudiitg  at 
5.30  p.m.  on  each  Friday,  hut  overtime  was  paid 
at  tlie  same  rate.      TJie  evgage^nent  was   deter' 
minahle  hy  either  party  at  a  week's  notice. 
Plaintiff  left  the  service  without  notice,  on  a  Friday 
at  noon,  having  completed  fifiy-seven  hours,  in- 
cluding overtime,  since  the  previous  Friday. 
Held,  upon  appeal  from  a  County  Court,  that  the 
plaintiff  could  not  recover  his  wages  for  the  current 
week  of  his  leaving  the  service. 
Appeal  from  the  County  Court  of    Lancashire, 
holden  at  Warrington. 

This  was  an  action  brought  to  recover  the  sum 
of  II.  iSs.  Sd.,  claimed  by  the  plaintiff  as  due  to 
him  from  the  defendant  for  wages. 

The  plaintiff  is  a  journeyman  painter,  and  the 
defendant  a  pain*  er,  plumber,  and  glazier,  carrying 
on  business  at  Warrington,  in  the  county  of  Lan- 
caster. 

Plaintiff"  was  hired  by  defendant  as  a  painter,  by 
the  week,  flis  wages  were  to  be  7d.  per  hour, 
payable  every  Saturday  at  noon.  Either  party 
was  to  be  at  liberty  to  determine  the  engagement 
by  giving  to  the  other  one  week's  notice  of  his 
intention  to  do  so. 

The  plaintiff  entered  upon  the  service,  and  a 
time  sheet,  showing  the  number  of  hours  worked 
by  the  nlaintiff  during  the  week,  was  brought  in 
every  Saturday  momine  by  the  plaintiff,  and  the 
amount  of  wages  he  received  varied  according  to 
the  hours  he  had  made  during  the  week.  The  full 
week  consisted  of  fifty-four  hours  and  a  half,  cal- 
culated from  6  a.m.  on  Saturday  to  5.30  p.m.  on  the 
following  Friday ;  overtime  was  paid  for  at  the 
same  rate  per  hour  as  the  ordinary  time.  The 
liours  of  each  day  were  calculated  from  6  a.m.  to 
5.30  p.m.,  except  Saturday,  which  ended  at  noon, 
and  Monday,  when  the  hour&  were  calculated  from 
7  a.m.  instead  of  6  a.m. 

In  the  course  of  a  week  defendant  had  occasion 
to  complain  of  plaintiff's  work,  and  the  latter  took 
offence  and  refused  to  finish  the  job  in  hand,  and 
left  at  mid-day  on  a  Friday,  without  having  given 
defendant  any  notice. 

The  amount  sought  to  be  recovered  by  the  plain- 
tiff in  the  action  was  for  fifty-seven  hours  work, 
ralrnlated  (including  some  overtime)  up  to  noon 
on  the  Friday. 

On  the  trial  of  the  action,  on  the  r2th  Aug. 
last,  it  was  contended  on  behalf  of  the  defendant 
that  the  plaintiff,  by  leaving  h«s  work  unfinished 
and  before  the  expiration  of  the  current  week,  and 
without  notice,  had  forfeited  any  right  to  be  paid 
for  the  hours  he  had  worked  up  to  the  time  of  his 
so  leaving,  inasmuch  as,  although  the  plaintiff's 
wages  were  to  be  calculated  at  a  certain  price  per 
hour,  the  engagement  was  in  fact  a  weekly  one, 
w.th  all  the  consequences  incident  to  such  a  hiring. 


On  the  other  hand,  it  was  contended,  on  behalf 
of  the  plaintiff,  that  the  hiring  was  of  such  a  cha- 
racter as  to  entitle  the  plaintiff  to  his  wages  for 
the  hours  which  he  had  actually  worked,  so  that, 
although  he  had  left  his  work  without  notice,  he 
was  entitled  to  be  paid  for  every  complete  boar 
that  he  had  worked  up  to  the  time  of  his  leaving, 
and  Butt07i  v.  Thompson  (L.  Rep.  4  C.  P.  330)  was 
relied  on.  His  Honour  the  judge,  concurring  in 
this  view,  gave  a  verdict  for  the  plaintiff. 

The  question  for  the  opinion  of  the  court  is, 
whether,  on  the  facts  as  stated  in  this  case,  the 
plaintiff  was  entitled  to  recover. 

JO.  Pollock  argued  for  appellant,  the  defendant. 
— The  case  referred  to,  Button  v.  Thompson,  is  not 
in  point;  the  plainf.iff  was  a  sailor  at  monthly 
wages,  and  all  that  was  held,  even  by  the  majority 
of  the  court,  was  that  he  was  entitled  to  wages  for 
the  month  preceding  that  during  which  he  was 
left  behind  by  his  ship  through  his  own  mis- 
conduct. Brett,  J.,  considered  he  was  not  entitled 
to  any  wages  unless  he  completed  the  voyage. 
Walsh  V.  Walley  (L.  Rep.  9  Q.  B.  367)  was  decided 
upon  an  agreement  that  wages  should  be  forfeited 
under  the  cirpumstances  which  took  place ;  but  in 
his  judgment  Cockburn,  C.J..  said,  "the  wages  of 
the  current  week  would  have  been  forfeited  by  the 
general  law."  The  old  cases  are  all  cited  in  the 
notes  to  Cutter  v  Powell  (2  Sm.  L.  Cas.,  7th  edit., 
pp.  11  to  49). 

No  one  appeared  for  the  t*espondcnt. 

Cleasby,  B. — This  question  is  concluded  by  the 
statement  of  the  case.  The  plaintiff  was  employed 
by  the  week,  although. his  payment  was  computed 
by  the  hour.  Button  v.  Thompson  merely  decided 
upon  a  peculiar  contract,  that  a  servant  was  en- 
titled to  wages  earned  during  the  month  before 
that  in  which  he  absented  himself.  It  is  no  autho- 
rity that  he  would  have  been  entitled  to  his  cur- 
rent wages.  Here  the  plaintiff  was  engaged  by 
the  week,  and  having  teit  his  service  during  a 
week,  he  could  have  no  claim  for  the  wages  he 
would  have  earned  at  the  end  of  it. 

Geove,  J. — I  am  of  the  same  opinion.  This  case 
is  not  touched  by  Button  v.  Thompson,  but  is 
clearly  within  the  well  established  rule  of  the  other 
authorities  cited. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  defendant,  the  appellant. 

Solicitors  for  appellant,  Gregory,  Bowcliffes,  and 
Co. 


Clemson  (app.)  v.  Hubbard  (resp.) 

Employers  and  Workmen  Act  1875  (38  4'  39  Vict, 
c.  90),  a.  4 — Dispute  under  the  Act — Breach  of 
C07itract — Summary  jurisdiction. 

Sect.  4  of  the  Employers  and  Workmen  Act  1875 
enacts,  that  a  dispute  under  tJie  Act  (defined  hy 
sect.  3  as  any  dispute  between  an  employer  and  a 
workman,  arising  out  of  or  incidentcd  ^)  their 
relation  as  such)  may  he  Jieard  and  determined  hy 
a  court  of  summary  jurisdiction. 

Held,  upon  a  case  stated  by  justices  who  had  da* 
cllnea  jurisdiction,  that  a  dispute  under  that 
section  included  a  claim  by  an  employer  for 
damage  caused  hy  his  workman* s  absence  ufith* 
out  notice,  no  explanation  having  afterwards 
taken  place  between  them ;  and  that  the  justiceM 
must  liear  and  deter*nine  it. 
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This  was  a  case  rtated  parsaant  to  20  &  21  Yict. 
c.  48,  by  three  justices  for  the  borough  of  Derby. 

On  the  29th  Sept.  1875,  John  Clemson,  of  the 
paid  borough,  boot  manufacturer,  applied  at  the 
court  of  petty  sessions  for  the  said  borough,  for  a 
summons  against  Edward  Hubbard,  a  workman 
then  in  his  employment,  and  delivered,  pnrsaant 
to  rule  No.  1,  made  under  the  Act  38  &  39  Vict.  c. 
90,  the  following  particulars  of  his  cause  of  action  : 

Edwd.  Hubbard, 
1875.  .  Dr.  to  Mr.  John  Clemson. 
Sept.  27.  To  damage  and  loea  cansed  by  your  ab- 
senting yoarself  from  my  employment  from 
this  date,  without  giving  previous  notice, 
and  whereby  I  have  suffered  damage  to  the 
amount  of  52.  and  upwards  .£5 

Summons  having  been  thereupon  issued  and 
served,  the  said  Edward  Hubbard,  pursuant 
thereto,  appeared  before  us  at  the  Police  Office, 
Town  Hail,  in  Derby  aforesaid,  on  the  6th  Oct. 
1875.  The  attorney  for  the  said  John  Clemson 
opened  his  case  by  stating  that  the  proceedings 
were  under  the  Employers  and  Workmen  Act 
1875 ;  that  the  then  defendant  had  contracted  with 
the  plaintiff,  his  client,  as  a  cutter-out  in  his  trade 
of  a  boot  manufacturer,  at  weekly  wages ;  that  on 
Saturday,  the  25th  Sept.  1875,  tho  defendant 
having  tinished  his  current  week's  work,  and  re- 
ceived his  wages,  but  having  given  no  notice  or 
intimation  whatever  of  his  intention  to  leave  the 
complainant's  service,  had  absented  himself  on 
Monday  morning,  the  27th,  and  had  not  afterwards 
resumed  his  work,  nor  offered  any  explanation  of 
his  conduct;  that  by  this  sudden  and  unexpected 
absence  the  defendant  had  occasioned  serious  in- 
convenience and  loss  to  the  plaintiff,  who  would 
have  suffered  little  or  none  if  the  defendant  had 
given  (as  it  was  contended  he  was  bound  to  have 
done)  a  week's  notice  of  his  intention  to  leave  the 
plain  tiff  *s  service. 

Hereupon  the  defendant's  attorney  objected  that 
the  plaintiff,  on  his  own  showing,  was  out  of 
court ;  that  here  there  was  no  dispute  (in  the  words 
of  the  Act)  arising  out  of  or  incidental  to  tbe  rela- 
tion of  employer  and  workman,  inasmuch  as  the 
defendant,  until  the  present  moment,  had  had  no 
distinct  intimation  that  the  plaintiff  claimed  from 
him  a  week's  notice,  and  hence  had  had  no  oppor- 
tunity of  disputing  that  claim ;  that  the  foundation 
of  the  justices'  jurisdiction,  in  all  cases  under  the 
Act,  is  the  fact  of  the  existence  of  such  a  "  dis- 
pute ;"  that  here  the  plaintiff's  particulars  showed 
that  the  present  was  a  simple  action  for  damages 
for  breach  of  contract,  which  the  County  Court 
might  well  entertain  under  its  Common  Law 
Jurisdiction,  but  which  neither  it  nor  the  justices 
had  power,  under  the  Employers  and  Workmen 
Act,  to  try.  The  plaintiff  urged  that  a  dispute  in 
fact  existed,  sufficient  to  found  the  magistrates' 
jurisdiction,  or,  at  all  events,  would  do  so  if  the 
other  side  would  now  pro  forma  do  what  it  did  in 
fact,  viz.,  deny  the  plaintiff's  claim.  The  defen- 
dant's attorney,  however,  declined  either  to  admit 
or  deny  the  claim,  and  contended  that,  even  if  he 
should  deny  it,  his  denial  would  not  give  the  court 
jurisdiction,  inasmuch  as  the  cause  of  action  would 
then  be  something  which  had  arisen  since,  and 
which  did  not  exist  when  the  action  was  brought 
by  the  entry  of  the  plaint;  that  the  only  question 
was,  whether  a  dispute  existed  at  that  time,  and 
that  it  was  immaterial  whether  a  dispute  existed 
at  the  present  moment  or  not. 


It  appearing  to  the  justices  that  the  objection 
urged  on  behalf  of  the  defendant  to  this  jurisdic- 
tion was  well  founded,  and  that  the  intention  of 
the  Employers  and  Workmen  Act  1875, as  indica^«d 
in  its  title,  and  all  its  provisions,  is  not  to  give  jus- 
tices any  general  authority  like  that  possessed  at 
common  law  by  the  County  Court  to  try  actions 
for  breach  of  contract,  but  to  confer  upon  them 
conjointly  with  the  County  Court  an  entirely  new 
jurisdiction,  viz,  to  arbitrate  in  an  equitable  rather 
than  strictly  legal  sense  "  disputes "  between 
emplo3'ers  and  workmen  who  are  unable  to  adjust 
them  amicably,  the  justices  dismissed  the  case. 

Lawrance  argued  tor  appellant,  the  complainant. 
— The  sole  question  is,  whether  this  was  such  a 
case  as  was  intended  to  be  included  in  the  summary 
jurisdiction  given  to  justices  by  sect.  4  of  the 
Jflmployers  and  Workmen  Act  1875  (38  &  39  Vict. 
c.  90).  The  words  are :  "  A  dispute  under  this 
Act  between  an  employer  and  a  workman  may  be 
heard  and  determined  by  a  court  of  summary 
jurisdiction,  and  such  court,  for  tbe  purposes  of 
this  Act,  shall  ^e  deemed  to  be  a  court  of  civil 
jurisdiction,  and  in  a  proceeding  in  relation  to  any 
such  dispute  the  court  may  order  payment  of  any 
sum  which  it  may  find  to  be  due  as  wages,  or 
damages,  or  otherwise,  and  may  exercise  all  or 
any  of  the  powers  by  this  Act  conferred  on  a 
County  Court :  Provided  that  in  any  proceeding 
in  relation  to  any  such  dispute  the  court  of  sum- 
mary jurisdiction — (1)  shall  not  exercise  any  juris- 
diction where  the  amount  claimed  exceeds  10/. ; 
and  (2)  shall  not  make  an  order  for  the  payment 
of  any  sum  exceeding  lOL,  exclusive  of  the  costs 
incurred  in  the  case ;  and  (3)  shall  not  require 
security  to  an  amount  exceeding  102.  from  any 
defendant  or  his  surety  or  sureties." 

Buszard  appeared  on  behalf  of  the  justices,  and 
argued  in  support  of  their  decision  for  the  defen- 
dant.— The  justices'  jurisdiction  in  this  case  de- 
pends upon  the  meaning  of  "a  dispute  under  thin 
Act."  It  is  explained  in  the  3rd  section,  where 
such  matters  as  this  are  expressly  provided  to  be 
determined  in  a  County  Court.  The  w  ords  are : 
"  In  any  proceeding  before  a  County  Court  in 
relation  to  any  dispute  between  aa  era  Ployer  and 
a  workman  arising:  out  of  or  incidental  to  their 
relation  as  such  (which  dispute  is  hereinafter  re- 
ferred to  as  a  dispute  under  this  Act),  the  court 
may,  in  addition  to  any  jurisdiction  it  might 
have  exercis^  if  this  Act  had  not  passed,  exercise 
all  or  any  of  the  following  powers ;  that  is  to  say — 
(1^  It  may  adjust  and  set-off  the  one  asjainst  the 
other  all  such  claims  on  tbe  part  either  of  the 
employer  or  of  the  workman,  arising  out  of  or 
incidental  to  the  relation  between  tnera,  as  the 
court  may  find  to  be  subsisting,  whether  such 
claims  are  liquidated  or  unliquidated,  and  are  for 
wages,  damages,  or  otherwise ;  and  (2)  if,  having 
regard  to  all  the  circumstances  of  the  case,  it 
thinks  it  just  to  do  so,  it  may  rescind  any  contract 
between  the  employer  and  the  workman  upon 
such  terms  as  to  the  apportionment  of  wages  or 
other  sums  due  thereunder,  and  as  to  the  payment 
of  wages  or  damages,  or  other  sums  due,  as  it 
thinks  just;  and  (3)  where  the  court  might  other- 
wise award  damages  for  any  breach  of  contract  it 
may,  if  the  defendant  be  willing  to  give  security  to 
the  satisfaction  of  the  court  for  the  performance 
by  him  of  so  much  of  his  contract  as  remains  un- 
performed, with  the  consent  of  the  plaintiff,  accent 
such  security,  and  other  performance  of  the  con- 
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tract  accordiDgly,  in  place  either  of  the  whole  of 
the  damages  which  would  otherwise  have  been 
awarded,  or  some  part  of  such  damages."  A  further 
explanation  of  a  dispute  under  this  Act  may  be  ob- 
tained by  considering  the  words  nsed  in  previous 
statutes  upon  this  subject ;  by  20  Geo.  2,  c.  19, 
B.  1,  "  all  complaints,  differences,  aud  disputes  " 
l:etween  employers  and  workmen  were  to  be  heard 
aud  determined  by  justices;  31  Geo.  2,  c.  11,  s.  3, 
uses  the  same  woi  ds.  By  4  Geo.  4,  c.  34,  s.  3,  a 
further  power  is  given  to  justices  to  hear  and 
determine  upon  complaint  of  employers  certain 
breaches  of  contract,  besides  their  previous  juris- 
diction. And  the  last  Act  before  this  of  1875 
(30  &  31  Vict.  c.  141),  gives  by  sect.  4,  jurisdiction 
on  breach  of  contract,  "  or  wherever  any  ques- 
tion, difference,  or  dispute  shall  arise  as  to  the 
rights  or  liabilities  of  either  of  the  parties,  or 
touching  any  misusage,  misdemeanor,  misconduct, 
ill  treatment,  or  injury  to  the  person  or  property 
of  either  of  the  parties  under  any  contract  of  ser- 
vice." It  is  clear  that  the  Legislature  intended 
to  materially  limit  the  justices'  jurisdiction  by  the 
Act  of  1875;  and  as  "a  dispute"  alone  can  now 
be  heard  and  determined  by  them,  and  then  the^  * 
are  to  be  deemed  a  court  of  civil  jurisdiction,  it 
must  follow  that  sect.  4  relates  to  arbitration  by 
a  justice  upon  a  submission  made  by  both  parties, 
not  to  such  matters  as  a  breach  of  contract,  which 
can  be  settled  under  the  ordinary  jurisdiction  of  a 
County  Court.  Sect.  9  introduces  the  5th  section 
of  the  Debtors*  Act  1869,  therefore  a  court  of  sum- 
mary jurisdiction  can  enforce  its  orders  by  impri- 
sonment. This  was  never  intended  except  with 
the  consent  of  the  parties.  If  such  a  claim  as  this 
can  be  so  determined,  the  workmen  will  be  worse 
off  than  they  were  before. 

Clbasbt,  B. — I  do  not  think  we  need  hear  Mr. 
Lawrance  in  reply.  The  question  is,  whether 
this  claim  for  damaee,  caused  by  a  workman's 
absence  from  his  employment  without  notice  can 
be  recovered  by  the  employer  from  the  workman 
under  the  summary  jurisHiction  granted  by  sect.  4 
of  the  Employers  aud  Workmen  Act  1875  ?  It 
turns  upon  the  meaning  of  "  a  dispute  between  an 
employer  and  a  workman  arising  out  of  or  inci- 
dental to  their  relation  as  such."  The  argument 
for  the  respondent  is,  that  as  two  minds  must 
consent  to  a  contract,  so  there  must  be  two  con- 
senting minds  to  constitute  a  dispute.  I  think  it 
a  monstrous  interpretation  to  put  upon  this  legis- 
lation that  the  summary  remedy  provided  for  an 
aggrieved  person  should  be  available  only  if  both 
parties  consent.  Such  a  construction  of  the  word 
**  dispute  "  would  nullify  many  of  the  provisions 
of  the  Act ;  it  is.  sufiBcient  to  refer  to  the  1st  sub- 
section of  sect.  3:  The  additional  or  equitable 
powers  given  to  a  County  Court  Judge  by  sect.  3 
can  be  exercised  only  in  a  proceeding  in  relation 
to  the  same  disputes  under  this  Act  which  can  be 
heard  and  determined  by  a  court  of  summary 
jurisdiction  under  sect.  4;  one  of  these  powers  is 
by  the  Ist  sub- section,  to  **  adjust  and  set-off  the  one 
against  the  other  all  such  claims  on  the  part 
either  of  the  employer  or  the  workman  arising  out 
of  or  incidental  to  the  relation  between  them  as 
the  court  may  find  to  be  subsisting,  whether  such 
claims  are  liquidated  or  unliquidated,  and  are  for 
wages,  dtimages«  or  otherwise."  There  is  nothing 
there  about  agreeing  to  dispute  such  claims,  and 
it  would  be  impossible  to  apply  that  clause  with 
any  effect  if  it  were  necessary  to  obtain  such 


agreement.  We  can  see  what  was  the  summary  j a- 
risdiction  of  iustices  in  these  matters  before  the  Act 
of  last  year,  by  referring  to  sect.  4  of  30  &  31  Yict. 
c.  141.  It  seems  to  me  that  the  extent  of  the 
jurisdiction  has  not  been  altered  at  all,  and  that  it 
would  be  unreasonable  to  hold  that  the  word  dis- 
pute has  the  limited  sense  suggested.  Although 
the  justices  here  have  acted  with  prudence  and 
propriety  in  doubting  their  jurisdiction  nndor  ibis 
new  legislation,  yet  this  case  must  be  remitted  to 
them  to  try  it  on  its  merits. 

Gbovs,  J. — I  am  of  the  same  opinion.  It  wonM 
be  very  peculiar  if  a  dispute  which  justices  have 
power  to  decide  were  to  arise  upon  a  notice  of 
leaving,  and  not  upon  an  absence  without  leave. 
The  summary  jurisdiction  is  not  merely  by  con- 
sent ;  a  dispute  would  come  within  it  if  caused  by 
words  between  the  parties  or  by  the  acts  of  either 
of  them,  or  if  it  arose  from  a  breach  of  contract. 
The  statutes  authorise  imprisonment  only  when  a 
person,  upon  whom  a  penalty  is  imposed,  baa 
means  ana  refuses  to  pay.  Both  employers  and 
workmen  are  liable  for  damages  for  breach  of  con- 
tract, and  such  damages  are  recoverable  by  snm- 
mary  jurisdiction.    The  case  must  go  back. 

Field,  J. — I  am  entirely  of  the  same  opinion, 
and  clearly  so,  for  the  reasons  given.  I  merely 
add,  that  it  would  be  a  bad  day  for  workmen  if  for 
all  small  claims  by  or  against  them  they  were  oom- 
pelled  to  go  to  the  County  Courts. 

Judgment  for  appellarU  with  eosU. 

Solicitor  for  appellant,  H.  T}yrreU,  tor  A.  J.Flinif 
Derby. 

Solicitors  for  the  justices,  WhUton  and  Cooper^ 
Derby. 

Fi-iday,  Jan.  28, 1876. 

Howes  (app.)  v.  Peaks  (resp.). 

Befreshnent  house — Entcf-tainment — 23  VicL 

e,  27,  8.  6. 

The  appellant*8  shop,  which  he  kepi  open  tmhl  two 
or  three  o'clock  in  the  morning^  consieted  of  one 
room  only,  open  in  front,  without  eeaU  of  any 
kind;  and  the  persons  who  freauented  the  shop 
simpiy  drank  ginger  beer  or  lemonade  ai  the 
counter  and  went  away. 

Held,  by  Qrone  and  Field,  J  J.  {Cleashy,  B.,  (2t«* 
seating),  affirming  the  conviction  of  a  m4igistra4e, 
that  this  was  a  shop  kept  open  for  public  refresh^ 
menr,  resort,  and  ent&rtainmenf,  witliin  23  Viet, 
c.  27,  s.  6,  and  required  a  licence  as  a  refresh" 
ment  hottse. 

This  court  will  hear  only  one  counsel  on  each  side 
upon  appeals  frdm  inferior  courts. 

This  was  a  case  stated  under  the  statute  20  A  21 
Yict.  c.  46,  by  Ralph  Benson,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the  Metropolis, 
sitting  at  the  Southwark  Police  Court. 

The  appellant,  upon  the  30th  March  1875,  and 
by  various  adjournments  to  the  12th  May  1875, 
appeared  before  the  said  magistrate  on  a  summons 
taken  out  against  him  by  the  respondents,  and 
framed  on  the  6th  section  of  the  Act  23  Yict.  2. 27, 
which  summons  was  as  follows : 
Metropolitan  ^  Ton  are  herebv  to  take  notice  that  an 
Police  District,  >  information  nath  this  day  been  laid 
to  wit.  )  and  exhibited  against  yon  before  me, 
Balph  Angiistns  Benson,  Esq.,  one  of  the  Metropolitan 
Police  magistrates,  sitting  at  the  Metropolitan  Police 
Ck>nrt  at  Sonthwark,  in  the  county  of  Surrey,  within  the 
Metropolitan  Police  District,  by  James  Peake,  officer  of 
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ezoifle,  in  and  by  which  infonnfttion  it  ia  alleged  that, 
after  the  paBsing  of  a  certain  Act  of  Parliament,  made 
and  passed  in  the  year  1860,  and  intitnled  "  An  Act  for 
gjanting  to  her  Majesty  certain  dntiea  on  wine  licences 
and  refreshment  honses,  and  for  regulating  the  Uoensing 
of  refreshment  honses  and  the  granting  of  wine  licences," 
and  within  six  calendar  months  before  the  day  of  exhi- 
biting the  said  information,  to  wit,  on  the  2lBt  Feb.  now 
last  past,  and  witl^  the  limits  of  Chief  Office  of  Inland 
Bevenne  in  London,  to  wit,  at  the  parish  of  St.  George 
the  Mcurbrr,  Sonthwark,  in  the  county  of  Surrey,  yon 
kept  a  refreshment  house,  for  which  a  licence  was  and  is 
required  by  the  said  Act,  without  taking  out  or  haying 
taken  ont  or  having  in  force,  a  proper  licence  in 
that  behalf,  granted  to  you  under  the  authority  of  the 
said  Act,  whereby  and  by  force  of  the  said  Act  you 
have  forfeited  a  sum  not  exceeding  201.  And  you  will 
furtiier  take  notice,  that  the  said  information  is  ap- 

Sointed  to  be  heard,  adjudged,  and  determined,  on  Tubs- 
ay,  tiie  30th  Maron  now  instant,  at  two  of  the  clock  in 
the  afternoon  of  the  same  day,  at  the  Metropolitan  Police 
Court  at  Sonthwark.  in  the  said  county  and  district, 
before  such  Metropolitan  Police  magistrate  as  shall  be 
then  and  there  present  and  have  jurisdiction  to  hear  and 
determine  the  same ;  at  which  time  and  place  yon  are  to 
appear,  and  plead  to  and  attend  the  hearing  of  the  said 
inrormation,  to  xhake  your  defence,  or  otherwise  the  said 
magistrate  will  proceed  to  the  hearing  and  determination 
thereof  as  if  you  were  present. 

Dated  at  the  Metropolitan  Police  Court  aforesaid,  in 
the  said  county  and  ditriot,  this  17th  March  18/5. 

Balfh  a.  Bbnson. 

To  Mr.  Jam^s  Howes. 

If  you  haTC  any  witness  who  can  dis  prove  or  extenuate 
the  offence  imputed  to  you,  you  must  bring  them  with 
you  at  the  time  appointed  for  the  trial. 

If  Tou  bring  counsel  or  attorney,  you  are  requested  to 
give  four  days'  notice  to  the  Solicitor  of  Inland  Bevenne 
at  Somerset-House. 

The  said  magistrate  convicted  the  appellant  of 
the  said  offence,  and  adjudged  him  to  pay«  penalty 
of  5Z. 

The  following  facts  were  either  proved  or  ad- 
mitted before  him  by  both  parties  on  the  hearing 
of  the  complaint : 

That  the  appellant  was  not  licensed  for  the 
sale  of  beer,  cider,  wine,  or  spirits  respectively, 
and  had  not  taken  out  any  licen.e  to  keep  a  re- 
freshment house. 

It  was  not  contended  by  the  respondents  that  the 
appellant  sold  articles  which  required  any  excise 
licence  beyond  the  refreshment  hoase  licence. 

That  the  appellant's  shbp  consisted  of  one  room 
only,  open  in  front,  without  seats  of  any  kind,  and 
that  the  persons  who  frequented  the  shop  simply 
drank  their  ginger  beer  or  lemonade  at  the  counter 
and  went  away. 

That  the  appellant  kept  his  shop  open  until  two 
or  three  o'clock  in  the  morning. 

On  the  part  of  the  appellant  it  was  contended 
that  he  did  not  keep  a  refreohment  house  requiring 
him  to  take  out  a  licence,  within  the  meaning  of  the 
statute ;  that  the  words  "  refreshment,  resort,  and 
entertainment,"  in  the  said  6th  section  of  the 
Act,  must  be  read  together,  and  could  not  be  sepa- 
rated ;  that  ginger  beer  and  lemonade  were  not 
''refreshments"  within  the  statute;  that  there 
were  no  means  of  resting  or  sitting  down  upon  the 
appellant's  premises,  and,  therefore,  there  was  no 
**  entertainment "  within  the  statute. 

The  said  magistrate  was  of  opinion  that  the 
contention  on  the  part  of  the  appellant  was  wrong, 
and  therefore  convicted  him. 

ifclntyre,  Q-C  (with  him  John  Thompson)  argued 
for  appellant,  the  defendant. — By  sect.  6  of  23  &  '24 
Vict.  c.  27,  "  All  houses,  rooms,  shops,  or  build- 
ings, kept  open  for  public  refreshment,  resort,  and 
entertainment,  at  any  time  between  the  hours  of 


nine  of  the  dock  at  night "  (altered  to  ten  o'clock 
by  24  &  25  Vict.  c.  91,  s.  8)  "and  live  of  the  clock 
of  the  following  morning,  not  being  licensed  for 
the  sale  of  beer,  cider,  wine,  or  spirits  respectively, 
shall  be  deemed  refreshment  nouses  within  this 
Act,  and  the  resident  owner,  tenant,  or  occupier 
thereof  shall  be  required  to  take  out  a  licence 
under  this  Act  to  keep  a  refreshment  house ;  and 
every  person  who  shall  keep  any  house,  room,  shop, 
or  building  for  the  purpose  of  selling  therein  any 
victual  or  refreshment  to  be  cnosumed  on  the  pre- 
mises where  the  same  shall  be  sold  (except  beer, 
cider,  wine,  and  spirits,  sold  respectively  under  a 
proper  licence  in  tbat  behalf),  and  every  person  who 
shall  keep  any  house,  room,Jsbop,  or  building  for  the 
consumption  therein  by  the  public  of  auy  refresh- 
ment (except  as  aforesaid),  although  the  same  shall 
not  be  sold  therein,  may,  if  he  shall  think  fit,  take 
out  a  licence  under  this  Act  to  keep  a  refreshment 
house ;  and  in  all  proceedings,  and  upon  all  occa- 
sions whatever,  it  shall  be  sufficient  to  describe  by 
the  term  refreshment  house,  any  house,  room,  shop, 
or  building  in  which  any  such  article  as  aforesaid 
(except  as  aforesaid)  is  sold  to  be  consumed,  or  is 
consumed  as  aforesaid,  without  further  or  other- 
wise designating  or  describing  the  same."  Ginger 
beer  and  lemonade  can  scarcely  be  called  refresh- 
ment of  the  kind  intended  to  be  referred  to  in  this 
statute ;  but  even  if  included  in  that  description,  it 
cannot  be  said  that  the  appellant's  open  stall  is  a 
place  of  resort  or  of  entertainment.  It  has  been 
judicially  held  that  a  licence  of  this  kind  is  neces- 
sary only  when  the  place  combines  each  of  the 
three  qualifications,  "  refreshment,  resort,  and 
entertainment."  The  first  case  is  taylor  y.  Oram 
(1  H.  &  C.  370),  where  the  evidence  was  that 
the  defendants  kept  a  dancing  saloon.  The  entrance 
from  the  street  led  to  a  room  fitted  with  chairs, 
looking  glasses,  and  a  number  of  shelves  holding 
glasses,  measures,  and  pots.  This  room  opened 
into  the  dancing  room.  When  the  house  was 
visited  by  the  police,  one  of  the  defendants  wan 
behind  a  counter  at  the  entrance  of  the  dancing 
room  pouring  beer  from  one  jug  into  another.  A 
number  of  persons  were  in  the  room,  some  dancing, 
some  drinking  beer ;  men  were  fitting  at  a  table 
drinking  and  singing,  and  there  were  a  number  of 
quarts  of  beer  in  persons'  .hands,  from  which 
glasses  were  filled  and  handed  to  others.  No  sale 
of  anything  was  seen.  Tbreepence  was  charged 
for  admission,  and  if  a  pot  of  beer  was  wanted, 
the  persons  paid  sixpence  first,  and  one  of  the 
defendants  went  for  it.  The  magistrate  before 
whom  the  information  was  laid,  was  of  opinion 
that  there  was  no  sufficient  evidence  that  it  was  a 
house  kept  open  for  public  refreshment  and  enter- 
tainment, conceiving  that  the  word  entertainment 
meant  not  diversion  or  amusement,  but  the  provi- 
sion of  food,  drink,  and  whatever  might  be  reason- 
ably required  for  the  pergonal  comtort  of  guests. 
It  was  held,  per  iofam  curiani,  that  the  finding  of  the 
magistrate  was  conclusive ;  per  Pollock,  C.B.,  tbat 
the  magistrate's  construction  of  the  word  entertain- 
ment was  correct ;  per  Martin,  B.,  that  the  evidence 
was  sufficient  to  support  a  conviction;  and  per  B  ram- 
well,  B.,  that  the  decision  of  the  magistrate  was 
correct  in  law  and  fact.  If  the  circumstances  of 
that  case  did  not  constitute  the  premises  a  refresh- 
ment house  within  that  section,  it  is  difficult  to 
understand  how  the  magistrate  could  be  right  in 
this  case.  The  other  authority  is  Mair  v.  K^ny 
(L.  Bep.  10  Q.B.  594),  where  the  magistrate  held 
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the  premises  to  be  a  refreshment  hoase,  and  the 
court  affirmed  his  dacision  ;  but  the  facts  justified 
that  conclusion  far  more  than  the  facts  of  this  case 
<'an  do  so.  The  defendant's  house  was  there  called 
The  Cafe ;  it  was  found  open  during  the  night, 
and  seventeen  females  and  twenty  gentlemen  were 
there,  and  were  supplied  with  cigars,  coffee,  and 
ginger  beer,  which  they  consumed.  Lush,  J.,  said 
ill  his  judgment,  **  But  the  main  objection  is,  that 
there  was  no  public  entertainment,  for  that  means 
a  musical  or  other  public  performance.  I  think 
that  is  wrong.  I  think  entertainment  is  something 
connected  with  the  enjoyment  of  refreshment 
rooms,  tables,  and  the  like.  It  is  something 
beyond  refreshment ;  it  is  the  accommodation  pro- 
vided, whether  that  includes  a  musical  or  other 
amusement  or  not."  This  is  a  penal  statute,  and 
the  constituents  of  the  offence  created  ought  to  be 
strictly  construed.  If  the  appellant  must  have  a 
licence  for  his  counter,  every  chemist  who  allows 
a  customer  to  drink  a  bottle  of  Apollinaris  wafer 
after  ten  o'clock  would  be  liable  to  a  conviction  for 
keeping  a  r':freshment  house.  [Grove,  J. —  If  the 
public  resorted  to  his  shop  for  that  purpose,  and 
his  chemicals  were  merely  a  pretence,  it  would 
be  the  same  case  as  this.] 

Thompson  rose  to  follow  on  the  same  side,  but 
was  stopped. 

Cleasbit,  B.,  after  consultation  with  the  re^t  of 
the  court. — "We  see  no  reason  for  altering  in  this 
division  the  old  rule  concerning  appeals  from  in- 
ferior courts,  that  one  counsel  only  is  to  be  heard 
on  each  side. 
*  Boiven,  contra. — I  may  rely  upon  Muir  v.  Kfiay 
as  established  law,  and  if  that  case  be  not  followed 
here,  the  courts  will  have  decided  that  lemonade, 
if  consumed  by  persons  sitting  dowft,  constitutes 
an  entertainment ;  but  if  the  consumers  are  obliged 
to  stand  up,  it  is  refreshment  only.  The  case  finds 
that  this  place  is  a  sthop,  one  of  the  words  used  in 
the  statute;  and  both  the  authorities  on  the  sub- 
ject affirm  the  prima  facie  conclusion  that  tho 
nature  of  the  place  is  far  more  a  matter  of  fact 
than  of  law.  It  cannot  be  maintained,  as  a  point 
of  law,  that  the  magistrate  was  wrong  on  this 
question  of  fact. 

.  Mclnfyrpy  Q.O.,  in  leply. — The  bare  facts  are 
here  stated  in  order  that  the  court  may  determine 
whether  they  are  within  the  purview  of  the  sec- 
tion. The  point  was  not  so  raised  in  either  of  the 
j)rf*vious  cases. 

Field,  J. — In  this  case,  there  being  a  difference 
of  opinion,  as  junior  judge  I  give  my  judgment 
first.  I  think  the  conviction  was  right.  Let  us 
consider  the  object  and  scope  of  the  statute;  it  is 
an  Act  for  gran  tins?  to  her  Majesty  certain  duties 
on  wine  licences  and  refreshment  houses,  and  for 
regulating  the  licensing  of  refreshment  houses  and 
the  granting  of  wine  licences.  There  is  a  twofold 
object  with  respect  to  refreshment  houses,  being 
partly  to  raise  taxes  and  partly  to  regulate  the 
houses.  The  latter  is  carried  out  chiefly  by  the 
form  of  licence  contained  in  the  first  schedule, 
which  shows  to  some  extent  the  purposes  for  which 
the  licence  is  required.  The  keeper  of  the  refresh- 
ment house  is  thereby  authorised  and  empowered 
to  keep  open  the  said  house  as  a  refreshment 
house,  and  to  sell  any  victual  or  refreshment  to  be 
consumed  therein  and  in  the  premises  thereunto 
belonging  (provided  that  for  the  sale  of  any  ex- 
ciseable  liquor  he  shall  have  in  force  a  proper 
licence  granted  to  him   in  that  behalf).     Now  a 


refreshment  house  is  defined  by  the  6th  section  to 
include  a  shop  ;  this  is  clearly  a  shop,  for  although 
only  a  room,  it  is  so  found  to  be  in  the  special  cHse ; 
it  must  be  a  shop  kept  open  for  public  refresh- 
ment, resort,  and  entertainment,  between  certain 
hours.  I  think  this  place  was  a  shop  kept  open 
for  these  purposes.  People  could  go  there  at  will, 
and  drink  ginger  beer  or  lemonade  which  was 
there  for  sale.  That  is  sufficient  to  coustitute  a 
place  of  public  resort  and  refreshment.  It  must 
he  a  question  of  degree  under  all  the  circumstances, 
and  a  chemist's  shop  might  even  be  found  as  a  fact 
to  be  within  the  definition.  The  words  are,  no 
doubt,  cumulative,  and  I  must  in  maintaining  thi.s 
Conviction,  bold  this  shop  to  have  been  open  for 
public  entertainment  as  well  as  for  refreshment 
and  resort.  I  see  nothing  in  the  case  inconsistent 
with  its  being  so,  I  think  there  is  no  authority 
against  it,  and  I  cannot  say  the  magistrate  is 
wrong  in  finding  as  a  fact  that  it  is  so.  Taylor  v. 
Oram,  was  a  decision  that  the  magistrate's  finding 
was  not  necessarily  wrong,  but  some  donbt  was 
expressed  by  the  judges  as  to  its  being  right,  and 
that  same  doubt  seems  to  have  been  entertained 
by  the  Court  of  Queen's  Bench  when  the  subse- 
quent case  was  decided.  Muir  v.  Keay  seems  to 
me  to  be  in  no  way  against  the  magistrate's  con- 
viction in  the  present  case.  Lush,  J.,  certainly 
says  that  entertainment  is  something  beyond 
refreshment ;  and  that  it  there  was  the  accommo- 
dation provided,  apparently  referring  to  the  seats 
in  the  caf(^ ;  but  I  cannot  think  the  opportunity  of 
fitting  down  can  distinguish  the  premises  in  the 
two  cases.  If  a  refreshment  house  in  one  case,  it 
may  well  be  so  in  the  other.  I  think  the  convic- 
tion by  the  magistrate  was  right,  and  should  be 
affirmed. 

Grove,  J. — I  have  come  to  the  same  conclusion  as 
my  brother  Field,  and  I  think  the  conviction  should 
be  affirmed.  This  is  what  may  be  called  a  marginal 
case,  and  it  must  be  a  question  of  degree.  "  The 
question,"  Blackburn,  J.,  says,  in  Muir  v.  Keay, 
**  must  always  be  one  of  more  or  less,  and  the  facts 
of  each  particular  case  must  be  looked  at  as  thej 
arise."  It  is  difficult  to  lay  down  any  hard  and 
fast  line,  but  at  all  events  I  cannot  say  this  shop 
is  not  a  refreshment  house.  Entertainment  is  the 
word  of  difficulty  in  the  interpretation  of  the  sec- 
tion, and  ^e  cannot  possibly  decide  the  question 
before  us  merely  upon  its  etymology.  Various 
definitions  are  given  to  it,  but  they  none  of  them 
help  us.  We  must  take  the  three  words  together 
— refreshment,  resort,  and  entertainment — and  the 
two  first  must  together  limit  and  define  the  third. 
No  doubt  this  was  a  place  of  refreshment  and  re- 
sort, and  the  question  for  us  is  whether  the  magis- 
trate was  wrong  in  holding  it  to  be  within  the 
section.   I  think  not ;  indeed  I  think  he  was  right. 

Cleasby,  B. — I  cannot  agree  with  the  conclusion 
of  the  rest  of  the  court,  because  I  am  not  satisfied 
that  the  appellant  here  kept  open  a  place  of  public 
entertainment.  In  most  cases  I  admit  it  must  be  a 
question  of  fact,  but  here,  upon  the  facts  found,  it 
must  turn  upon  the  construction  of  the  section. 
The  question  for  us  is,  whether  these  facts,  about 
which  there  is  no  dispute,  amount  to  a  breach  of 
the  statute.  How  can  it  be  said  that  this  counter 
was  resorted  to  as  a  place  of  public  entertainment  ? 
It  may  be  that  it  was  kept  open  for  public  refresh- 
ment and  resort.  The  words  of  the  section  and  the 
authorities  require  something  more  to  make  it 
necessary  that  the  appellant  should  take  oat  a 
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liceDce.  t  can  see  nothing  more  upon  the  facts 
found.  I  have  a  difficalty  in  believing  that  the 
Legislature  intended  that  a  place  of  refreshment 
ano  resort  merely,  with  nothing  else,  conld  be  the 
same  as  a  place  of  refreshment,  resort,  and  enter- 
tainment. Muir  V.  Keay  shows  conclusively  that 
there  must  be  something  else  besides  the  first  two 
to  make  a  place  require  a  licence,  and  it  points  to 
what  is  necessary.  Blackburn,  J.,  did  not  think 
that  entertainment  need  be  something  in  the  nature 
of  refreshment :  "  It  is  rather  the  correlative  of 
resort — the  reception  and  accommodation  of  the 
public  who  resort  to  the  place  in  question.  It 
is  not  a  useless  word.  It  does  not  apply  to  the 
mere  giving  of  refreshment,  nor  to  the  mere*fact  of 

i persons  coming  in;  it  means  public  reception." 
n  my  opinion  there  is  nothing  of  that  kind  here, 
and  upon  these  facts  the  complaint  ought  to  have 
been  dismissed.  The  majority  of  the  court,  how- 
ever, thinking  otherwise,  the  conviction  will  be 
affirmed. 

Judgment  for  re»pondent,  with  costs. 

Upon  the  application  of  Mclntyret  Q.C.,  for  the 
appellant,  the  court  granted  leave  to  appeal. 
Solicitors  for  appellant,  Hicklm  and  Washington, 
Solicitor   for    respondent,  Solicitxyr  of  Inland 
Revenue, 


Friday,  Jan,  28, 1876. 
Stevens  (app.)  v.  Emson  (resp.) 

Occasional  licence — Consent  of  justice  usually  acting 

for  place  of  sale — Justice  of  another  division — 

25  ^  26  Vict.  c.  22.  s.  13. 

By  25  ir  26  Vict.  c.  22,  s.  13,  and  26  <J-  27  Victx.  33,  a. 

20,  an  excise  officer  mn/y,  with  the  consent  in 

writing  of  a  justice  of  the  peace  usually  acting  at 

the  petty  sessions  for  the  pHty  sessional  division 

within  which  the  pla^e  of  sale  is  situate,  grant  to 

a  licensed  person  an  occasion  €lI  licence  for  certain 

purposes ;  and  any  person  who  shall  have  taken 

out  such  oce^isional  licence  shall  not  he  liable 

to  any  penalty  or  forfeiture  for  selling  the  ar^ 

tides  mentioned  in  it  at  the  time  and  'place  sped' 

fiedt  if  ol  the  time  of  such  sale  he  shall  produce 

such  licence  when  requested  to  do  so  by  an  offi^cer 

or  constable. 

The  appellant,  a  licensed  victualler,  obtained  from 

a  justice  of  the  peace  a  written  consent  for  an 

occasunial  licence  to  sell  al  a  place  out  of  the 

petty  sessional  division  where  the  justice  ustially 

acted,  and  the  excise  officer  granted  an  occasional 

licence  in  pwrsuance  iliereof. 

Held,  quashing  a  conviction  for  selling  liquors  at 

this  place,  without  a  licence,  that  the  occasional 

licence  was  not  invalidated  by  the  consent  of  a 

wt  ong  justice. 

This  was  a  case  stated  by  two  justices  of  the  peace 

in  and  for  the  county  of  Somerset,  under  the 

statute  20  &  21  Yict.  c.  43. 

At  a  petty  sessions  holden  at  Temple  Glond,  in 
the  petty  sessional  division  of  Temple  Cloud,  in 
the  county  of  Somerset,  on  the  17th  Aug.  last,  an 
information  preferred  by  James  Emson,  superin- 
tendent of  police  (hereinafter  nailed  the  respon- 
dent), against  William  Stevens  (hereinafter  called 
the  appellant),  under  the  several  licensing  Acts 
now  in  force,  charging  for  that  he  the  said  appel- 
lant, on  the  21st  July  last,  at  the  parish  of  Chew 
Magna,  in  the  said  county  of  Somerset,  did  sell 
intoxicating  liquors  by  retail,  not  having  a  licence 
M\o.  Cas.— Vf^.  X. 


duly  authorising  him  so  to  do,  was  heard  and  de» 
termined  by  the  said  justices  respectively,  he 
being  then  present,  and  upon  such  hearing  the 
appellant  was  dulv  convicted  before  them  of  the 
said  offence,  and  they  adjudged  him  to  forfeit  and 
pav  for  his  said  offence  the  sum  of  21.  lOs.,  to  be 
paid  and  applied  according  to  law,  and  also  to  psy 
to  the  said  respondent  the  sum  of  lis.  Id.  for  his 
costs  in  that  behalf. 

Upon  the  hearing  of  the  information  it  was 
proved  on  the  part  of  the  respondent,  and  found 
as  a  fact,  that  the  appellant,  who  is  a  licensed 
victualler,  carrying  on  business  at  51,  Broad-Btreet, 
in  the  city  of  Bristol,  by  his  agent  one  George 
Huntley,  on  the  said  2l8t  July  1875,  on  the  occa- 
sion of  an  Odd  Fellows  Fdte,  sold  certain  intoxi- 
cating liquors  in  a  tent  erected  in  a  field,  situate 
at  Chew  Magna  aforesaid,  and  within  the  petty 
sesRional  division  of  Temple  Cloud  aforesaid. 

The  respondent,  on  the  day  in  question,  re- 
quested the  said  Greorge  Huntley  to  produce  his 
licence  authorising  such  sale,  whereupon  he,  the 
said  George  Huntley,  produced  and  handed  to  the 
respondent  an  occasional  licence,  duly  drawn  in 
the  ordinary  form  ;  the  respondent  then  inquired 
of  the  said  George  Huntley  the  name  of  the  magis- 
trate who  gave  the  written  consent  to  such  occa- 
sional licence  being  (irranted,  who  told  him  that  it 
was  signed  by  Mr.  Miles.  The  respondent  replied 
that  Mr.  Miles  was  not  a  magistrate  of  this  dis- 
trict, but  the  said  Greorge  Huntley  notwithstanding 
continued  to  sell  intoxicating  liquors  for  the  rest 
of  the  day. 

The  respondent,  at  the  hearing  of  the  informa- 
tion, tendered  evidence  to  show  the  circumstances 
under  which  this  occasional  licence  was  obtained  by 
the  appellant;  this  evidence  was  objected  to  by 
the  appellant's  attorney,  but  the  justices  overruled 
the  oDjection,  and  the  facts  proved  before  them  in 
relation  thereto  were  as  follows : 

On  the  6th  July  last,  the  said  George  Huntley, 
on  behalf  of  the  appellant,  applied  to  the  justices 
of  the  peace  then  sitting  in  petty  sessions  at 
Temple  Cloud  aforesaid,  for  a  justice's  consent  to 
an  occasional  licence  to  be  granted  to  the  appellant 
to  sell  beer,  spirits,  wines,  and  tobacco  on  the  then 
ensuing  2lst  July,  at  the  place  and  on  the  occasion 
mentioned,  and  set  forth  in  the  occasional  licence 
before  referred  to.  The  justices,  on  such  application 
being  made,  inquired  of  the  said  George  Huntley 
who  Mr.  Stevens  (the  appellant)  was,  who  told 
them  that  he  was  an  innkeeper  residing  in  Bristol, 
when  the  justices  told  George  Huntley  that  Mr. 
Stevens  (the  appellant)  should  apply  himself,  and 
that  t^ere  would  be  another  petty  sessions  on  the 
20th  July,  when  he  could  make  his  application. 

The  appellant  did  not  apply  at  such  sitting  of 
the  justices,  as  directed,  nor  to  any  justice  usually 
acting  in  the  petty  sessional  division  within  which 
the  place  of  sale  was  situated,  but  he  applied 
to  Mr.  Miles,  a  justice  of  the  county  of  Som- 
erset, not  actually  acting  in  that  division,  but 
from  whom  the  appellant  had  obtained  the  like 
consent  on  like  occasions,  though  not  for  any  place 
in  the  petty  sessional  division  aforesaid,  and  the 
said  Mr.  Miles,  gave  the  appellant  the  conseut 
hereinafter  mentioned. 

The  statement  in  the  annexed  consent  paper, 
that  the  said  W.  H.  Miles  usually  acts  at  the  petty 
sessional  division  within  which  the  place  ot  sale 
therein  mentioned  is  situated  is  incorrect,  the  fa(;t 
being  that  the  said  W.  H.  Miles  does  not  act  iu 
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tbat  diyision ;  and  it  is  known  to  the  jastioes  that 
there  are  two  magistrates  residing  in  the  parish 
and  usually  acting  in  the  division  in  which  the 
place  of  sale  is  situated. 

Upon  obtaining  the  consent  signed  by  the  said 
W.  A.  Miles,  the  appellant  applied  to  Mr.  Drink- 
water,  the  officer  of  excise  duly  authorised  by  the 
Commissioners  of  Inland  Bevenne  in  that  behalf, 
and  upon  such  consent  being  handed  to  him  and 
the  sum  duly  paid  by  the  appellant,  the  said  Mr. 
Drinkwater  granted  the  occasional  licence  be- 
fore referred  to. 

Upon  the  foregoing  facts,  and  on  our  referring 
to  sect.  13  of  25  &  26  Vict.  c.  22,  and  sub-sect.  1  of 
sect.  20  of  26  &  27  Vict.  c.  33,  which  require  that 
a  consent  in  writing  should  have  been  given  by 
Forae  jastice  of  the  peace  usually  acting  at  the 
petty  sessions  of  the  petty  sessional  division  within 
which  the  place  of  sale  was  situate,  before  the 
officers  of  excise  could  legally  grant  an  occasional 
licence,  and  as  no  such  consent  had  been  given  in 
this  case,  the  justices  considered  that  the  so  called 
occasional  licence,  obtained  by  the  appellant  in 
the  way  before  mentioned,  was  not  a  licence  within 
the  meaning  of  the  Act,  and  did  not  justify  him  in 
Felling  intoxicating  liquors  thereunder;  and  the 
justices  therefore  convicted  the  appellant  and  fined 
him  the  penalty  and  costs  before  mentioned.  And 
the  question  of  law  arising  from  the  above  state- 
ment is,  whether  or  not  they  were  right  in  holding 
sales  under  the  so  called  occasional  licence  ob- 
tained in  the  way  aforesaid  to  be  illegal. 

The  consent  alluded  to  was  in  the  form  fur- 
nished by  the  Inland  Bevenue  officers  to  any  li- 
censed person  requiring  an  occasional  licence : 

I,  the  nnderBigned,  bein^  a  jnstioe  of  the  peaoe  nsnaUy 
acting  at  the  petty  sessiona  for  the  petty  aessioniu 
division  in  whion  the  pla'se  of  sale  hereinafter  mentioned 
is  situated,  do  consent  to  an  occasional  licence  for  the 
sale  of  beer  [or  spirits,  or  wine,  or  refreshments]  on  the 
day  of  ,  at  on  the  occasion  of  being 

grranted  to  ,  he  being  dnly  licensed  to  sell  the  above- 

named  articles. 

Charles  argued  for  the  appellant. — By  25  &  26 
Vict.  c.  22,  B.  13,  "  It  shall  be  lawful  for  the  Com- 
missioners of  Inland  Bevenue,  whenever  they  shall 
consider  it  conducive  to  public  convenience,  com- 
fort, and  order,  and  with  the  consents  in  writing 
of  two  justices  of  the  peace  usually  acting  at  the 
petty  sessions  for  the  petty  sessional  division 
within  which  the  place  of  sale  is  situate,  to  autho- 
rise any  officer  of  excise  to  grant  to  any  person 
who  shall  be  duly  authorised  to  keep  a  common 
inn,  alehouse,  or  victualling-house,  and  who  shall 
have  taken  out  the  proper  excise  licences  to  sell 
therein  beer,  spirits,  wine,  or  tobacco,  an  occasional 
licence  under  this  Act  empowering  him  to  sell  the 
like  articles,  for  which  he  shall  have  taken  out  such 
licences  as  aforesaid,  at  any  such  other  place,  and 
for  and  during  such  space  or  period  of  time,  not 
exceeding  three  consecutive  days  at  any  one  time, 
as  the  said  Commissioners  shall  approve,  and  as 
Khali  be  specified  in  such  occasional  licence ;  and 
any  person  who  shall  have  taken  out  such  occa- 
sional licence  shall  not  be  liable  to  any  penalty  or 
forfeiture  whatever  by  reason  or  on  account  of  his 
selling  th<%  Articles  mentioned  in  the  said  licence 
liu ring  the  time  and  at  the  place  specified  therein ; 
provided  that,"  amongst  other  things,  *'  the  sa  d 
licence  shall  not  protect  any  such  person  in  the 
sale  of  any  of  the  articles  hereinaft>er  mentioned, 
unless  he  shall  at  the  time  of  snoh  sale  produce 
such  licence  when  requested  to  do  bo  by  any  officer 


of  excise,  or  by  any  constable  or  police  officer." 
26  &  27  Vict.  c.  33,  s.  20,  after  rpciting  the  said 
13th  section  of  25  &  26  Vict.  c.  22,  makes  some 
alterations  and  amendments  therein;  the  only 
thing  material  is  sub-sect.  1,  **  That  the  consent 
of  one  justice  of  the  peace,  as  in  the  said  section 
mentioned,  only,  shall  be  necessary."  It  is  not 
suggested  but  that  everything  was  done  bond  fide^ 
the  only  mistake  being  that  of  the  magistrate  who 
signed  the  consent.  The  conviction,  therefore, 
was  wrong.  [Field,  J. — The  argument  of  the 
other  side  might  be  that  "  such  occasional  lioenoe  " 
in  the  Act  refers  only  to  a  licence  procured  as  there 
directed.]  There  is  no  authority  to  an  excise 
officer  or  constable  to  inqaire  concerning  anything 
but  the  licence,  which  is  here  good  on  the  face 
of  it. 

No  one  appeared  for  the  respondent. 

Cleasbt,  B. — I  think  "such  occasional  licence " 
most  mean  the  licence  de  fdcto  obtained;  and 
although  it  may  have  been  improperly  granted, 
if  good  on  the  face  of  it,  the  licensed  person  can 
not  be  liable  to  penalty  or  forfeiture  for  acting  in 
pursuance  of  it. 

Grove,  J. — It  seems  to  me  very  clear  that  this 
conviction  was  wrong.  I  have  only  hesitated 
because  no  one  has  appeared  to  support  it. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  appellant,  with  costs. 
Solicitors  for  appellant,  Gregory,  Bowdiffes,  and 
Co.,  for  Benson  and  Thomas,  Bristol. 


Friday,  Jan.  28, 1876. 

Barnes  (app.)  v.  Edleston  (resp.) 

8moJce  nuisance — Prohibition — Liability  incurred 
under  a  repealed  enactment — 18  §c  19  Vict,  c.  121, 
«.  13 ;  38  Sr  39  Vict  c.  55,  «.  3  4-3. 
On  tJie  24th  May  1875  the  respondent  was  ord^tred 
by  justices,  under  18  ^  19  Vict,  c.  121,  a.  13,  to 
abate  a  smoke  nuisance,  and  by  the  same  order 
the  justices  prohibited  a  recurrence  iJiereof. 
The  Public  Health  Act  1875,  which  passed  on  the 
lUh  Aug,,  repealed  the  said  Act,  amongst  others, 
and  re-enacted  similar  provisions  as  to  nuisances. 
By  sect,  343   tlie  repeal  was  not  to  affect  any 
liability  acquired,  accrued,  or  incurred  under  a 
repealed  statute. 
On  the  24!th  Aug,  the  respondent  was  charged  upon 
information,  with  di8obedi.ence  on  the  \2th  of  that 
month  to  the  justices'  prohibition  of  the  24fth  May. 
The  justices  found  he  had  disobeyed  the  order,  but 
dismissed  tlie  charge  on  the  ground  that  the  repeal 
put  an  end  to  ihe  order. 
Held,  that  the  respondent  was  under  a  liability  in^ 
curred  under  the  previous  siatute ;  that  lie  was 
within  the  saving  clause  of  tlie repeal  section;  and 
that  tlie  justices  ougJU  to  have  convicted  him. 
The  following  case  was  seated  for  the  opinion  of 
the  Qaeen*s  Bench  Division,  under  the  provisions 
of  the  statute  20  &  21  Vict.  c.  43. 

On  the  24th  Aug.  1875  an  information  was  laid 
by  the  appellant  John  Barnes,  against  the  respon* 
dent  Bobert  Edleston,  charging  that  the  saia  B. 
Edleston,  of  Sowerby  Bridge,  in  the  West  Biding 
of  the  county  of  York,  dyer,  on  the  12th  Aug. 
1875,  at  Sowerby  Bridge,  in  the  Biding  aforesaid, 
then  being  the  occupier  or  owner  of  certain  pre- 
mises there  situate,  called  ^siuith  Bottom  Dye- 
works,  unlawfully,  knowingly ,  and  wilfally  had  not 
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obeyed  a  certain  order  in  writing  under  the  bands 
and  seals  of  W.  H.  Bawson  and  Samuel  Shaw, 
esquires,  two  of  ber  Majesty's  justices  of  tbe  peace 
in  and  for  the  said  Biding,  bearing  date  the  15th 
May  1875,  whereby  the  said  justices,  in  pursuance 
of  the  statute  in  such  case  made  and  provided, 
ordered  the  said  occupier  or  owner  of  the  said 
premises,  on  the  service  of  tbe  said  order  to 
discontinue  the  nuisance  therein  complained  of 
(viz.,  the  sendinff  forth  of  black  smoke  in  such 
a  quantity  as  to  be  a  nuisance),  and  did  prohibit 
a  lecurrence  thereof;  and  he  had  unlawfully 
infringed  the  said  order  by  continuing  to  send 
forth  black  smoke,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

That  a  summons  was  issued  upon  the  said  infor- 
mation which  was  duly  served  on  the  said  respon- 
dent, and  was  returnable  on  the  28th  Aug.  1875, 
but  the  hearing  of  the  same  was  adjourned  until 
the  2nd  Oct.  1875. 

That  on  the  hearing  of  the  said  summons  it  was 
proved  and  admi*  ted  that  an  order  was  duly  served 
on  the  respondent  on  the  .24th  May  1875,  by 
leaving  the  same  on  the  premises  where  the  chim- 
ney complained  of  stood,  with  one  John  Wilson,  a 
clerk  of  the  respondent's,  and  the  said  order  was  in 
the  following  words  and  figures,  that  is  to  say  : 

Smoke  nmsanoe.    Prohibition  of  recnrrence. 

To  Bobert  Edleston,  of  Sowerby  Bridge,  in  the  parish 
of  Halifax,  in  the  West  Biding  of  the  county  of  fork, 
dyer,  and  to  his  servants  or  agents,  and  to  all  whom  it 
may  concern. 

West  Biding  of  the  connty  of  York.— Whereas,  on  the 
28th  April  1875,  complaint  was  made  before  Henry  Akroyd 
Kidgway,  esqnire,  one  of  her  Majesty's  justices  of  tne 
peace  in  and  for  the  said  West  Biding  of  the  connty  of 
York,  and  acting  in  and  for  the  same,  by  John  Barnes, 
then  being  an  inhabitant  of  the  parish  of  HaUi'ax,  in  the 
said  West  Biding,  and  within  which  parish  the  district  of 
Sowerby  Bridge  in  the  said  Biding  is  situate,  that  in  or 
npon  certain  private  premises  in  the  district  of  Sowerby 
Bridge  aforesaid,  the  said  B.  Edleston  unlawfully  did 
send  forth  black  smoke  from  a  certain  chimney  belong- 
ing to  certain  premises  there  occupied  by  him  (not  being 
the  chimney  of  a  private  dwelling-house),  in  such  quan- 
tity as  to  be  a  nuioance,  and  that  the  said  nuisance  was 
caused  by  the  act  or  default  of  the  said  B.  Edleston,  and 
was  likelv  to  recur. 

And  whereas  the  said  B.  Edleston  has  been  duly  sum- 
moned  to  appear  before  us,  W.  H.  Bawson  and  Samuel 
Shaw,  esquires,  being  two  of  her  Majesty's  justices  of 
the  peace  in  and  for  tbe  said  West  Biding  of  Yorkshire, 
sitting  in  petty  sessions,  holden  on  the  15th  May  1875,  at 
our  usual  place  of  meeting,  to  answer  to  the  matter  of 
the  said  complaint  of  tbe  said  John  Barnes.  Now,  upon 
proof  here  had  before  us  that  the  said  summons  was 
duly  served  on  the  said  B.  Edleston,  and  that  the  said 
John  Barnes  was  and  is  an  inhabitant  of  the  said  parish, 
and  that  the  nuisance  so  complained  of  doth  eziBt  on  the 
said  premises  and  is  likely  to  recur,  and  that  the  same 
was  caused  by  the  act  or  default  of  the  said  Bobert 
Edleston;  and  being  of  opinion  that  the  same  or  a  like 
nuisance  is  likely  to  recur,  we,  in  pursuance  of  the 
statutes  in  such  case  made  and  proyided,  do  order  and 
direct  the  said  B.  Edleston  shall  and  do,  on  the  service 
of  this  order  or  a  true  copy  thereof,  according  to  the  said 
statutes,  discontinue  the  said  nuisance.  And  we  further, 
in  pursuance  of  the  said  statutes,  do  prohibit  the  recur- 
rence of  the  said  nuisance. 

And  we  ako  adjudge  the  said  B.  Edleston  to  pay  to 
the  said  John  Barnes,  the  sum  of  16:^.  Hd.  for  bis  costs  in 
this  behalf,  and  if  the  said  sum  be  not  paid  forthwith,  we 
order  that  the  same  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  said  B.  Edleston ;  and  in  de- 
fault of  sufficient  distress  we  adjudge  the  said  B.  Edle- 
ston to  be  imprisoned  in  the  House  of  Correction  at 
Wakefield,  in  the  said  West  Biding,  for  the  space  of  four- 
teen days,  unless  the  said  sum,  and  all  costs  and  charges 
of  the  said  distress  shall  be  sooner  paid. 


Given  under  the  hands  and  seals  of  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  West  Biding  of 
Yorkshire,  this  15th  day  of  May  1875. 

WiLLIAH  HeNBT  BAWSOK,     (L.  S.) 

Samuel  Shaw,       (l.  s.) 

That  on  the  hearing  of  the  said  information  it 
was  also  duly  proved  and  admitted  that  on  the 
day  mentioned  in  the  information,  viz.,  on  the 
12th  Aug.  1875,  dense  black  smoke  was  emitted 
from  the  said  chimney  mentioned  in  the  said  order 
in  such  a  quantity  as  to  be  a  nuisance. 

That  the  respondent  contended  before  the 
justices  that,  inasmuch  as  on  tbe  11th  Aug.  1875 
the  Public  Health  Act  (38  &  39  Vict.  o.  55)  had 
come  into  operation,  and  had  repealed  18  &  19 
Yict.  c.  90,  by  virtue  of  which  the  said  order  of 
the  15th  May  1875  was  made,  and  the  offence 
alleged  having  been  committed  on  the  12th  Aug., 
and  after  the  repeal  of  toe  last-named  statutes, 
this  information  was  not  a  legal  proceeding  in 
respect  of  a  penalty  incurred  before  the  repeal  of 
the  said  enactments. 

The  appellant  contended  that,  inasmuch  as  the 
order  of  the  15th  May  1875  was  something  "  duly 
done  "  under  one  of  the  repealed  enactments,  and 
as  the  hearing  of  the  summons  then  before  the 
justices  was  "a  legal  proceeding  in  respect  of  a 
penalty  incurred"  against  one  of  the  repealed 
enactments,  such  investigation  and  legal  proceeding 
might  be  carried  on  as  though  the  Act  of  38  &  39 
Vict.  c.  55,  had  not  been  passed,  and  that  the  re- 
spondent ought  to  be  convicted. 

The  justices  decided  in  favour  of  the  respon- 
dent's view  of  the  law,  but  granted  this  case  ibr 
the  opinion  of  the  Queen's  Bench  Division  thereon. 

Anstie  argued  for  the  appellant.— Tbe  order  of 
the  24th  May  1875  was  duly  made  and  delivered 
to  the  respondent  under  18  &  19  Yict.  c.  121,  s.  1^. 
The  following  section  provides  a  penalty  not  ex- 
ceeding 108.  per  day  durinflr  default  of  obedience 
to  this  order.  By  sect.  343,  and  the  schedule  to 
the  Public  Health  Act  1875  (38  &  39  Vict,  c  55), 
this  Act  is  entirely  repealed,  except  so  far  as  it 
relates  to  the  Metropolis ;  but  by  sects.  91  and  98 
almost  exactly  similar  provisions  are  re-enacted. 
Therefore,  although  the  new  Act  came  into  opera- 
tion and  the  old  one  was  repealed  on  the  11th  Aug. 
1875,  the  day  before  the  alleged  offence  was  com- 
mitted, yet  there  is  nothing  to  invalidate  the  old 
order  of  abatement,  nor  to  prevent  a  conviction 
under  the  new  Act.  Moreover,  with  a  view  to 
this  very  objection,  sect.  343  of  the  Act  of  1875, 
which  repeals  the  statutes  named  in  the  schedule, 
expressly  provides  "that  this  repeal  shall  not 
aU'ect :  (a)  Anything  duly  done  or  suffered  under 
any  enactment  hereby  repealed ;  or  (h)  any  right 
or  liability  acquired,  accrued,  or  incurred  under 
any  enactment  hereby  repealed ;  or  (c)  any  secu- 
rity given  under  any  enactment  hereby  repealed  ; 
or  (d)  any  investigation,  legal  proceeding  or 
remedy  in  respect  of  any  such  right,  liability,  secu- 
rity, penalty,  forfeiture,  or  punishment  as  afore- 
said ;  and  any  such  investigation,  legal  proceeding 
and  remedy,  may  be  carried  on  as  if  this  Act  had 
not  been  passed."  This  order,  made  previously  to 
the  passing  of  the  Act,  clearly  comes  within  both 
the  exceptions  (a)  and  (6)  to  the  repeal. 

MauU,  Q.C.  for  the  respondent. — It  must  be 
taken  that  the  only  exceptions  to  the  repeal  by 
the  new  Act  are  those  mentioned  in  the  savin  ;x 
clauses  to  sect.  343.  Now  by  sect.  105  power  is 
given  to  an  individual  to  make  complaint  of  a 
nuisance ;  but  before,  such  power  belonged  only  to 
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a  local  authority ;  and  the  provisions  in  sects.  91, 
96,  and  98,  are  by  no  means  identical  with  those  of 
the  previous  Act.  It  cannot,  therefore,  be  said 
that  this  smoke  on  the  12th  August  was  either 
anything  duly  done  or  suffered  under  a  repealed 
enactment,  nor  was  it  any  right  or  liabihty  ac- 
quired, accrued,  or  incurred  under  such  enactment. 

Anstie  in  reply. 

Clbasby,  B. — This  appeal  must  be  allowed.  I 
think  the  magistrates  were  acting  in  error  in  dis- 
missing the  complaint.  The  effect  of  the  enact- 
ment in  sect.  343  of  the  new  Act,  and  of  the  saving 
clauses,  is  to  repeal  the  statutes  mentioned  in  the 
pchedules — not  absolutely,  but  invh  viodo ;  it  does 
not  alter  the  force  of  any  proceeding  pending,  or 
uny  liability  already  incurred.  It  is  not  necessary 
to  allude  to  the  sub-section  (a),  but  when  we  come 
to  sub-section  (6)  it  seems  to  me  that  the  respon- 
dent is  exactly  under  the  liability  there  described, 
a  liability  acquired,  accrued,  or  incurred  under  an 
enactment  repealed.  Under  sect.  13  of  the  re- 
pealed Act  of  1855,  the  justices  ordered  the  abate- 
ment of  this  nuisance  on  the  24th  May  1875,  and 
they  added  to  that  order  a  prohibition  under  the 
latter  part  of  the  section :  "  and  if  the  justices  are 
of  opinion  that  such  or  the  like  nuisance  is  likely 
to  recur,  the  justices  may  further  prohibit  the  re- 
currence of  it,  and  direct  the  works  necessary  to 
prevent  such  recurrence,  as  the  case  may  in  the 
judgment  of  such  justices  require."  Without 
saying  anything  about  whether  the  abatement 
order  is  or  is  not  within  the  saving  clause,  surely 
the  respondent's  is  a  plain  case  of  liability  incurred 
tinder  the  order  of  prohibition.  This  was  a  special 
liability  created  by  the  resp>ondent's  previous  breach 
of  the  law,  and  clearlv  comes  within  the  saving 
clause  (6)  of  the  repeal  section.  The  case  must  go 
back  to  the  justices. 

Grovb,  J. — I  have  had  some  doubt  about  this 
point,  and  I  do  not  say  it  is  entirely  removed.  It 
in  not,  however,  sufficient  to  induce  me  to  differ 
from  the  rest  of  the  court. 

Field,  J. — I  am  very  clear  that  the  justices 
ought  to  have  convicted  the  respondent. 

C7a«6  io  he  remitted,  with  costs  against  the  re- 
spondent. 

Per  Curiam. — The  rule  in  this  court  is,  that 
when  both  parties  appear,  costs  follow  the  event, 
except  upon  application  in  peculiar  circumstances. 
When  the  unsuccessful  party  does  not  appear  costs 
will  not  follow  unless  expressly  ordeied. 

Solicitors  for  appellant,  Layton  and  Jaques,  for 
Holroyd  and  Smith,  Halifax. 

Solicitors  for  respondent,  Bower,  Son  and  Cotton, 


Friday,  Jan,  28, 1876. 
Wilkinson  (app.)  v,  Goppin  (resp.). 

Trespassing  on  railway  premises — Claim  of  right 
—3^4  Vict  c.  97,  s.  16. 

The  respondent  kept  his  van  standing  for  twenty 
minutes  outside  a  public-house,  during  part  of 
which  time  he  wa^  rtfreshing  himself  within.  The 
ground  upon  which  the  van  stood  was  part  of 
the  premises  of  a  railway  company,  whose  station 
was  dose  by,  but  the  only  access  to  the  public- 
house  was  across  this  ground,  and  the  customers 
frequently  went  there  wUh  vehi>cles.  The  respor^dent 
was  charged,  under  3^4  Vict,  c,  97,  *.  16,  with 
wilfully  trespassing  on  railway  premises,  hut  the 
justices  considered  the  respondsfit's  claim  of  right 


to  use  the  ground  as  a  customer  of  the  puhlio' 
house  to  he  bond  fide,  and  their  jurisdiction  to  be 
oustsd  thereby: 
Held,  upon  a  case  stated,  that  as  there  might  he  a 
legal  foundation  for  this  claim  of  right,  thejusUcea 
cams  to  a  proper  contusion. 

This  was  a  case  stated  by  two  justices  in  and  for 
the  county  of  Suffolk,  under  the  statute  20  &  21 
Vict.  c.  4i3,  on  the  application  of  the  appellant, 
who  was  dissatisfied  with  their  determinatioa 
upon  the  question  of  law  which  arose  before  them  as 
hereinafter  stated,  on  the  16th  July  1875,  at  the 
petty  Sessions  at  Beccles,  in  the  said  county  of 
Suffolk,  the  appellant  having  duly  entered  into  » 
recognizance  to  prosecute  the  appeal. 

Upon  the  hearing  of  the  information  preferred 
by  the  said  James  Ling  Wilkinson,  the  appellant 
(the  Station  Master  of  the  Great  Eastern  Railway 
Company's  Station  at  Beccles),  against  the  respon- 
dent John  Goffin,  under  the  Act  for  Regulating' 
Railways  (3  <&  4  Yict.  c.  97),  s.  16,  for  that  the  said 
respondent,  on  the  4th  June  1875,  at  Beccles,  in 
the  said  county  of  .Suffolk,  did  unlawfully  and 
wilfully  trespass  upon  certain  premises  connected 
with  a  certain  railway  there  situate,  the  property 
of  the  Great  Eastern  Railway  Company,  and  did 
refuse  to  quit  the  same  upon  request  to  him  the 
said  respondent  fur  that  purp>08e  made  by  the 
said  appellant,  an  officer  of  the  said  railway  com- 
pany, the  said  justices  dismissed  the  same. 

The  section  of  the  Act  referred  to  is  as  follows  : 

And  be  it  enaoted,  that  if  any  person  shall  wilf  ally  ob. 
struct  or  impede  any  officer  or  agent  of  any  railway  com* 
pany  in  the  ezecntion  of  his  duty  npon  any  railway,  or 
npon  or  in  any  of  the  stations  or  other  works  or  premises 
connected  therewith,  or  if  any  person  shall  wilfnlly  tres- 
pass npon  any  railway,  or  any  of  the  stations  or  other 
works  or  premises  connected  therewith,  and  shall  refnae 
to  qnit  the  same  npon  request  to  him  vaaAie  by  any  officer 
or  agent  of  the  said  comfiany,  every  such  person  so 
ofTending,  and  all  others  aiding  or  assistiDg  therein,  shall 
and  may  be  seized  and  detained  by  any  each  officer  or 
agent,  or  any  person  whom  he  may  call  to  his  aaristanoe, 
until  such  offender  or  ofTenders  can  be  oonyeniently 
taken  before  some  juHtioe  of  the  peace  for  the  county  or 
place  wherein  such  offence  shall  be  committed,  and  when 
committed  before  snch  justice  as  aforesaid  (who  is  hereby 
authorised  and  required,  upon  complaint  to  him  upon 
oath,  to  take  cognizance  thereof,  and  to  act  summarily 
in  the  premises)  shall,  in  the  discretion  of  such  justice, 
forfeit  to  her  Majesty  &i)>y  sum  not  exceeding  hi.,  and  in 
default  of  payment  thereof  shall  or  may  be  imprisoned 
for  any  term  not  exceeding  two  calendt&r  months,  snch 
imprisonment  to  be  dettrmined  on  payment  of  the 
amount  of  the  penalty. 

It  was  proved  that  the  respondent,  on  the  4th 
June  last,  drove  a  horse  and  van  into  an  open  space 
a'ljoining  the  railway  station  at  Beccles  aforesaid, 
and  placed  the  same  opposite  to  the  door  of  the 

Eublic-house  there,  the  property  of  Messrs.  Cob- 
old,  of  Ipswich,  brewers,  the  site  of  which  public* 
house  formerly  belonged  to  the  railway  company, 
and  was  sold  By  them  to  Messrs.  Cobbold  for  the 
purpose  of  erecting  a  public-house,  and  which 
public^house  adjoins  the  said  open  space.  That 
the  van  remained  there  from  fifteen  minutes  past 
two  o'clock  till  thirty- five  minutes  past  two  o*clock, 
and  there  was  evidence  to  show  that  in  the  mean- 
time the  respondent  had  entered  the  public-house 
for  the  purpose  of  refreshment.  Outside  of  the 
van  was  a  placard,  stating  that  a  badger  was  to  be 
seen  inside.  It  was  proved  that  while  the  van 
remained  as  above  stated,  two  persons  entered  the 
van,  and  that  they  gave  money  to  the  respondent ; 
but  it  was  not  proved  that  the  respondent  made 


MAGISTRATES'  CASES. 


101 


Di7.  Afp.] 


BuTHBR  (app.)  V.  HAsais  (resp.). 


[Div.  App. 


ao J  speoifio  charge  or  Bolioited  money  for  admis- 
sion to  the  van. 

The  open  space  where  the  respondent's  van  stood 
is  thirty  or  forty  yards  wide,  aad  there  was  in  fact 
DO  obstrnotion  of  the  free  passage  of  the  public 
across  it. 

A  plan  was  pat  in  evidence^  and  it  was  proved 
that  the  roadway  which  constitutes  the  open  space 
above  mentioned  is  repaired  and  lighted  by  the 
railway  company,  and  the  justices  found  as  facts 
that  the  place  whereon  the  respondent's  van  stood 
is  part  of  the  premises  connected  with  the  station 
of  the  Great  Eantem  ^Bailway  Company,  notwith- 
standing that  there  is  nothing  in  the  appearance 
of  the  said  open  space,  nor  any  gate,  fence,  or 
other  enclosure,  to  distinguish  it  from  the  open 
street  adjoining  thereto.  But  the  justices  also 
found  as  a  fact,  th'tt  the  only  means  o£  access  to 
the  front  door  of  the  public-house  opposite  to 
which  the  respondent's  van  stood,  was  over  such 
open  space,  part  of  the  premises  of  the  railway 
company. 

It  was  proved  that  a  great  number  of  customers 
had  at  different  times  gone  to  the  public-house  in 
qnestion  with  vehicles. 

The  appellant,  the  officer  of  the  railway  company 
(after  the  respondent's  van  had  been  standing  on 
the  spot  above  described  for  the  period  above  men- 
tioned, and  while  it  still  remained  there),  requested 
the  respondent  to  remove  the  same,  and  at  the 
respondent's  reqnest  pointed  out  to  him  the  extent 
of  the  company's  premises,  but  the  respondent 
refused  to  move.  A  scuffle  ensued,  and  ultimately 
the  van  was  removed. 

On  the  part  of  the  respondent  it  was  contended 
that  he  and  his  van  were  on  the  place  above 
described  in  exercise  of  the  respondent's  right  as 
one  of  the  customers  of  the  public-house  belonging 
to  Messrs.  Gobbold  and  Go. 

The  justices  were  of  opinion  that  the  claim  of 
the  respondent  was  made  bond  fide,  and  that  the 
case  could  not  properly  be  adjudicated  upon  with- 
out a  previous  determination  of  the  limits  and 
nature  of  the  rights  of  access  attached  to  the 
public-house,  the  property  of  Messrs.  Gobbold, 
and  that  such  determination  waa  not  within  their 
jurisdiction. 

The  question  of  law  arising  hereupon  is  set  out 
in  the  preceding  paragraph,  and  the  opinion  of  the 
court  is  requested  on  such  question,  and  whether 
the  said  justices  ought  to  have  convicted  the  re- 
spondent on  the  facts  before  them. 

Marriott,  for  appellant. — In  Fotdger  v.  Steadman 
(L.  Rep.  8  Q.  B.  65),  a  cabman  was  convicted  under 
this  section  for  standing  his  cab  on  some  ground 
belonging  to  a  railway  company.  Blackburn,  J., 
said,  "£teTO  the  defence  only  amounted  to  this, 
that  the  respondent  believed  he  had  a  right  to 
stand  his  cab  upon  ground  which  was  the  premises 
of  the  company  without  their  leave.  This  belief 
does  not  prevent  the  respondent  from  being  a  wilful 
trespasser."  The  respondent's  defence  in  this  case 
was  exactly  the  same,  and  he  ought  to  have  been 
convicted.  No  doubt  a  substantial  honddde  claim 
of  right  ousts  the  justices'  jurisdiction,  but  there 
was  no  evidence  here,  nor  any  pretence  for  saving 
that  this  was  a  bond  fide  claim  on  the  part  of  the 
respondent. 

No  counsel  appeared  for  respondent. 

Clvaabt,  B. — We  are  all  of  opinion,  and  for 
myself  I  may  say  I  feel  very  clearly,  that  we  can- 
not interfere  with  the  decision  of  the  justices.  The 


respondent  kept  his  van  standing  for  twenty 
minutes  outside  a  public-house,  on  ground  which 
forms  part  of  the  railway  company's  premises.  If 
he  alleged  no  reasonable  excuse  for  so  doing,  the 
circumstances  would  have  been  exactly  those  of 
the  case  cited.  Bat  the  justices  find  as  a  fact  that 
the  only  means  of  access  to  the  front  door  of  this 
public-house  was  over  this  ground,  and  that  the 
customers  of  the  hoase  went  there  frequently  with 
vehicles.  Whilst  his  van  was  standing  there  the 
respondent  was  himself  taking  refreshments  in- 
side the  public-house,  and  he  claimed  to  occupy 
this  ground  as  a  customer  of  the  house.  The  jus- 
tices have  satisfied  themselves  that  he  thought  he 
had  this  right;  I  myself  think  he  had — at  all 
events,  it  is  not  unreasonable  that  he  should  have 
it— and  in  consequence  of  this  bond  fi^ie  claim  of 
right  the  justices' jurisdiction  was  ousted.  If  the 
respondent's  van  was  in  the  wrong  place,  or  if  ou 
any  ground,  the  appellant  had  a  right  to  send  it 
away,  the  matter  can  be  tried  in  an  action  for  tres- 
pass.   The  justices'  judgment  will  be  affirmed. 

Grove,  J. — I  am  of  the  same  opinion.  The 
question  for  us  is,  whether  this  claim  of  right  by 
the  respondent,  which  was  made  bond  fide,  could 
be  legally  supported.  It  appears  that  there  was  a 
right  of  way  for  customers  of  the  public-house 
over  this  ground,  and  the  extent  of  right  could  not 
be  a  matter  for  the  justices  to  decide.  It  does  not 
appear  that  the  respondent's  object  in  keeping  his 
van  on  this  spot  was  the  exhibition  of  his  badger  ; 
he  was  a  customer  of  the  public-house,  and  there 
was  nothing  illegal  in  the  claim  he  set  up.  Whether 
he  had  a  good  found dtion  for  the  claim  was  a 
question  which  the  justices  were  right  in  refusing 
to  decide. 

Field,  J. — I  am  of  the  same  opinion. 

Judginsntfor  respondent. 

Solicitor  for  appellant,  W.  H.  Shaw. 


Friday,  Jan.  28, 1876. 

EuTUER  (app.)  V,  Harris  (resp.) 

Salmon  fishery — Forfeiture  of  net — Fish  not  caught 

—24^25  Vict,  c.  109,^,  2i. 
By  the  Salmon  Fishery  Act  1861,  «.  21,  no  person 
shall  fiAih  for,  catch,  or  kill,  exc^t  by  rod  and  liuf*, 
any  salmon  during  (he  weekly  close  finie ;  and 
any  person  acfing  in  contravention  of  this  section 
shall  forf nit  all  fish  taken  by  him,  and  any  nH  or 
movable  instrument  usud  by  him  in  taking  the 
same,    and   in  addition    thereto  shcdl  incur    a 
penalty,  arid  a  furth'er  penalty  in  respect  of  each 
fish  so  taken. 
Held,  that  catching  a  fish  was  not  a  condition  prece- 
dent to  tJie  forfeiture  of  a  net  used  by  persons  con- 
traoening  this  sectio^i. 
This  was  an  information  and  complaint  preferred 
by  Joseph   Ruther,  of  Berkeley,  in  the  county  of 
Gloucester,  water  bailiff,   for  and  on   behalf  of 
the  Board  of  Conservators  of  the  Severn  Fishery 
District,    who  prosecuted   in  that   behalf,  taken 
and     made    the    19  ch    May    1875,    before    one 
of  her   Majesty's  justices    of  the  pesce  in  and 
for   the    said    county,    who    said    that    William 
Harris,  of   Woolaston,    in  the  county  of  Glou- 
cester,  fisherman,  and   John  Cook,  of  the  same 
place,  fisherman,  on  the  10th  May  1875,  at  the 
parish  of  Lydney,  in   the    said  county,  did  re- 
sist and  obstruct  one  Joseph  Buther,    a   water 
baili£f  appointed  under  the  provisions  of  the  Salmou 
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Fishery  Acts  1861  to  1873,  in  the  execution  of  his 
duty  as  such  water  bailiff,  contrary  to  the  statates 
in  such  case  made,  whereby  they  each  incurred  a 
penalty  of  52.  for  the  said  offence,  and  after  hearing 
the  parties  and  the  evidence  adduced  by  them,  the 
said  justices  thereupon  dismissed  the  said  infor- 
mation and  complaint  with  costs.  And  the  said 
board  of  conservators,  alleging  that  they  were 
dissatisfied  with  the  said  determination,  as  being 
erroneous  in  point  of  law,  did  within  three  days 
thereafler  apply  to',  the  said  justices  to  state  and 
sign  a  case  setting  forth  the  facts  and  the  grounds 
of  such  determination  for  the  opinion  thereon  of 
the  Queen's  Bench  Division  of  the  High  Court  of 
Jdstice,  and  in  pursuance  of  the  said  statute  in  such 
case  made  ana  provided,  they  stated  and  signed 
the  following  case : 

The  defendants  having  app>eared  upon  summons 
in  answer  to  the  above  information  and  complaint 
before  the  said  justices,  it  was  thereupon  proved 
on  the  part  of  the  said  board  of  conservators — 

That  the  said  Joseph  Buther  was  duly  appointed 
in  writing  under  the  hand  of  the  acting  chairman 
of  the  said  board  of  conservators  as  a  water 
bailiff,  and,  therefore,  by  virtue  of  the  Salmon 
Fishery  Act  1873,  s.  36,  empowered  to  seize  all 
fish  and  other  articles  forfeited  in  pursuance  of 
the  Salmon  Fishery  Acts  1861  to  1873,  within  the 
Severn  Fishery  District. 

That  before  six  a.m.  on  the  morning  6t  Monday, 
the  10th  May  1875,  at  the  parish  of  Lydney,  in 
the  county  of  Gloucester,  a  place  within  the  said 
Severn  Fishery  District,  the  said  Joseph  Buther, 
with  another  water  bailiff  of  the  said  board,  and 
one  of  the  officers  of  the  Gloucestershire  police 
force,  being  then  on  duty,  found  the  defendants 
and  a  number  of  other  men  fishing  for  salmon  in 
the  river  Severn,  with  nets  used  for  the  catching 
of  salmon.  ' 

That  the  said  Joseph  Buther,  as  such  water 
bailiff,  thereupon  demanded  the  net  from  the  said 
defendant  William  Harris,  but  the  said  William 
Harris  refused  to  give  up  the  same.  Both  the 
defendants  at  the  time  knew  that  the  said  Joseph 
Buther  was  a  duly  appointed  water  bailiff  of  the 
said  board. 

That  the  said  Joseph  Buther,  in  the  supposed 
execution  of  his  duty  as  such  water  bailiff,  there- 
upon attempted  to  seize  such  net,  but  the  defen- 
dants resisted  and  obstructed  him  and  prevented 
his  seizing  the  said  net. 

It  was  not  proved  on  behalf  of  the  said  board  of 
conservators  that  the  said  defendant  William 
Harris  had  actually  caught  any  salmon. 

It  was  proved  that  the  defendants  were,  during 
the  weekly  close  time,  contrary  to  the  21st  section 
of  the  Salmon  Fishery  Act  1861,  on  the  rivfir 
Severn  fishing  for  salmon  by  other  means  than 
with  a  rod  and  line,  and  had  with  them  nets  for 
the  catching  of  salmon ;  and  for  this  offence  they 
were  convicted  before  the  said  justices  and  fined 
52.  each  and  costs. 

It  was  urged  before  the  said  justices  on  behalf 
of  the  said  aefendants,  that  a  water  bailiff  has  no 
authority,  under  the  Salmon  Fishery  Acts  1861  to 
1873,  to  seize  any  net  or  movable  instrument  used 
in  fishing  for  salmon  during  the  weekly  close  time, 
unless  salmon  have  been  actually  caught  therein. 
That  the  36th  section  of  the  Salmon  Fishery  Act 
1873,  sub-sect.  3,  only  authorises  the  water  bailiff 
ho  seize  all  fish  and  other  articles  forfeited  in  pur- 
suance of  the  Salmon  Fishery  Acts  1861  to  1873, 


and  that  the  21st  section  of  the  Salmon  Fishery 
Act  1861  only  provides  that  a  person  acting  in 
contravention  tnereof  shall  forfeit  all  fish  taken 
by  him  and  any  net  or  movable  instrument  need 
by  him  in  taking  the  same,  and  that  as  it  was  not 
proved  that  any  salmon  were  actually  taken,  no 
forfeiture  arose. 

On  the  part  of  the  conservators  it  was  urged 
that  the  instruments  were  forfeited  by  any  one 
acting  in  contravention  of  the  21st  section  of  the 
Salmon  Fishery  Act  1861,  and  that  section  forbade 
not  only  the  catching  and  killing,  but  also  the 
''fishing  for"  salmon,  and  that  it  having  beeu 
prov«)d  that  the  defendants  were  acting  iu  con- 
travention of  this  pection,  the  net  was  thereapon 
forfeited  and  liable  to  seizure. 

Whereupon  the  said  justices  adjudged  and  de- 
termined that  though  the  said  defendants  were 
convicted  and  fined  for  fishing  for  salmon  between 
the  hour  of  twelve  of  the  clock  at  noon  on  Satur- 
day, and  the  hour  of  six  of  the  clock  on  Monday 
morning  on  the  day  in  question,  and  that  they  did 
resist  and  obstruct  the  said  water  bailiff  Joseph 
Buther  in  seizing  the  said  net  so  used  by  the  said 
defendant  William  Harris  in  fishing  for  salmon, 
yet  as  it  was  not  proved  to  the  said  justices 
that  the  said  William  Harris  had  actually  taken 
any  salmon  on  the  said  occasion,  such  net  was  not 
forfeited  under  the  Salmon  Fishery  Acts  1861  to 
1873 ;  and  that  the  said  Joseph  Buther,  as  such 
water  bailiff,  was  not  therefore  empowered  under 
the  said  Salmon  Fishery  Acts  1861  to  1873,  to 
seize  the  said  net,  although  the  said  William 
Harris  was  fishing  for  salmon,  contrary  to  the  21st 
section  of  the  Salmon  Fishery  Act  1861,  for  which 
he  was  convicted  and  fined  as  aforesaid;  and, 
therefore,  the  said  William  Harris  and  John  Cook 
were  not  guilty  of  resisting  and  obstructing  the 
said  Joseph  Buther  in  the  execution  of  his  duty  as 
such  water  bailiff. 

If  the  court  shall  be  of  opinion  that  the  said 
net  was  an  instrument  forfeited  under  the  Salmon 
Fishery  Acts  1861  to  1873,  then  the  court  shall 
remit  the  said  information  and  complaint  for  re- 
hearing ;  but  if  the  court  shall  be  of  a  contrary 
opinion,  then  the  said  dismissal  shall  be  con- 
firmed. 

Willia-Bund  argued  for  the  appellant,  the  officer 
of  the  Severn  Fishery  Conservators. — By  the 
Salmon  Fishery  Act  1861  (24  &.25  Vict.  o.  109),  s. 
21 :  "  No  person  shall  fish  for,  catch,  or  kill  by  any 
means  other  than  a  rod  and  line,  any  salmon 
be  ween  the  hour  of  twelve  of  the  clock  at  noon  on 
Saturday  and  the  hour  of  six  o^clock  on  Monday 
morning ;  and  any  person  acting  in  contravention 
of  this  section  shall  forfeit  all  fish  taken  by  him» 
and  any  net  or  movable  instrument  used  by  him 
in  taking  the  same,  and  in  addition  thereto  shall 
incur  a  penalty  not  exceeding  61.,  and  a  further 
penalty  not  exceeding  II.  in  respect  of  each  fish  so 
taken  between  twelve  of  the  clock  at  noon  on 
Saturday  and  six  of  the  clock  on  Monday  morning.** 
The  justices  have  held  that  the  actual  catching  of 
fish  is  a  condition  precedent  to  the  forfeiture  of 
the  net.  If  this  were  correct,  the  penalty  also 
could  only  be  imposed  upon  the  same  condition ; 
but  the  justices  have  imposed  the  penalty,  although 
they  have  inconsistently  refused  to  convict  on  the 
charge  of  resistance.  That  this  section  was  in- 
tended to  authorise  the  forfeiture  of  nets,  without 
proof  of  fish  being  caught,  appears  not  only  from 
the  words  themselves — "  any  net  or  movable  in- 
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Btmment  used  by  him  in  taking  "  (not  catching) 
"  the  same  " — but  also  by  analogy  with  the  pro- 
visions for  penalties  incurred  during  the  annual 
close  time.  By  sect.  17  of  the  Act  of  186  L,  there 
was  no  provision  for  such  forfeiture,  but  this  omis- 
sion was  amended  by  28  &  29  Yict.  c.  121,  s.  58 : 
''Where  any  person  has  been  convicted  of  an 
offence  under  sect.  17  of  the  Salmon  Fishery  Act 
1861,  he  shall,  in  addition  to  the  penalties  thereby 
incurred,  forfeit  any  net  or  movable  instrument 
used  in  committing  such  offence,  and  the  convicting 
justices  shall  direct  the  same  to  be  sold  or  de- 
Btroved,  and  the  proceeds  of  such  sale  shall  be  paid 
to  tne  conservators  of  the  district/'  The  informa- 
tion which  the  justices  dismissed  was  laid  under 
36  A  37  Vict.  c.  71,  s.  86,  sub-s.  3 :  "  Any  water 
bailiffs  appointed  under  the  Salmon  Fishery  Acts 
1861  to  1873,  acting  within  the  limits  of  his  dis- 
trict, may  do  all  or  any  of  the  following  things  ; 
(that  is  to  say)  "...'*  3.  Search  and  examine  all 
nets,  baskets,  bags,  or  other  instruments  used  in 
fishing  or  in  carrying  fish  by  persons  whom  there 
is  ressonable  cause  to  suspect  of  having  possession 
of  fish  illegally  caught;  seize  all  fish  and  other 
articles  forfeited  in  pursuance  of  the  Salmon 
Fishery  Acts  1861  to  1873 ;  and  any  person  re- 
fusing to  allow  any  nets,  baskets,  bags,  or  other 
instruments  used  in  fishing  or  in  carrying  fish,  to 
be  searched  or  examined, or  resisting  or  obstructing 
any  water  bailiff  in  any  such  search  or  examina- 
tion, shall  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  five  pounds." 

No  counsel  represented  the  respondents. 

Clbasbt,  B. — ^The  question  in  this  case  is, 
whether  the  respondent's  net  was  forfeited  under 
the  21st  section  of  the  Act  of  1861.  The  magis- 
trates thought  not ;  it  depends  upon  words  of  the 
section  which  are  open  to  either  construction,  but 
I  think  they  have  not  adopted  the  better  one.  The 
respondents  were  admittedly  acting  in  contra- 
vention of  this  section,  and  they  thereby  forfeited 
all  fish  taken  by  them,  and  any  net  or  movable  in- 
strument used  by  them  in  taking  the  same,  and  in 
addition  thereto  a  p>enalty.  Tiiere  was  here  no 
proof  that  any  fish  was  caught,  and  the  question 
arose  whether  the  neti  the  respondents  were  using 
was  forfeited.  The  most  rational  construction  is, 
not  to  limit  the  forfeiture  to  cases  where  the 
offenders  have  succeeded  in  catching  fish,  but  to 
extend  it  to  any  instrument  used  for  the  purpose  of 
contravening  the  section,  whether  any  fish  was 
caught  or  not.  The  magistrates  were  no  doubt 
bound  to  see  their  way  to  this  construction  before 
chey  convicted  the  respondents  upon  this  charge ; 
but  I  think  thev  took  an  erroneous  view,  and  upon 
the  facts  stated  they  should  have  held  the  net  for- 
feited and  the  charge  proved. 

GaovB,  J. — I  am  of  the  same  opinion.  It  appears 
to  me  that  this  matter  cannot  be  open  to  doubt. 
By  the  construction  put  upon  the  section  by  the 
justices,  the  whole  provision  would  l>e  a  mere 
nullity  unless  the  offender  were  seen  to  catch  a 
fish.  The  condition,  if  it  applies  at  all,  applies 
equally  to  the  penalty  imposed.  I  admit  the  words 
are  not  used  as  accurately  as  they  ought  to  be,  but 
I  have  no  doubt  about  the  proper  interpretation. 

Field,  J. — I  am  of  the  same  opinion,  and  on  the 
same  grounds. 

Clbasby,  B. — ^The  case  will  be  sent  back  to  be 
be  reheard^  but  without  costs. 

Judgment  for  appellant 

Solicitor  for  appellant,  H.  G,  Godfrey. 


Friday,  Feb.  18, 1876. 

Dbyden  (app.)  V.  Chttrchwabdbnb  and  Oybbsbers 

OP  Putney  (resp.). 

Metropolis  Local  Management  Acts — Paving  a  new 
street — Discretion  of  Vestry  as  to  Acts — Statutes 
18  ^  19  Vict,  c.  120.  ss,  98  *  105,  and  25  ^  26 
Vict.  c.  102,  ss,  77  &  112. 
By  18  4*  19  Vict,  c,  120,  s.  98,  a  vestry  have  power 
to  pave  or  repair  all  streets  within  a  parish.     By 
sect.  105  of  the  same  Act,  and  25  5"  26  Vict.  c.  102, 
.     s.  77,  in  the  case  of  "  new  streets "  which  are 
paved  by  a  vestry,  the  expenses  are  to  be,  borne  by 
tlie  owners  of  houses  and  land  adjoining  such 
**  msw  sireet*     An  old  highway  in  the  parish  of 
P.  had  been  kepi  in  repair  for  forty  years  by  rates 
raised  from  the  ratepayers  at  large.     At  the  time 
of  the  parsing  of  the  Metropolis  Local  Manage^ 
ment  Act  1855,  on  a  portion  of  the  south  side  of 
the  highway  there  was  an  irregular  row  of  houses 
and  a  good  footpath,  while  on  the  other  side  there 
was  no  regular  fooipat.h  and  but  two  cottages. 
Since  1855  these  two  cottages  were  pulled  down 
and  new  houses  were  gradually  built  along  the 
north  side.    In  187 i,  when  the  line  of  new  houses 
were  approaching  completion,  tJie  vestry,  in  pur- 
suance of  their  powers,  paved  the  footpath  on  that 
side,  and  cliarged  the  ezp&iises  to  the  general 
distinct  rates. 
Held,  that  they  had  no  power  to  do  so,  inasmuch  as 
the  street  in  question  was  a  "  new  street "  within 
18  ^  19  Vict.  c.  120,  s.  105,  and  consequently  the 
owners  of  property  adjnining  the  street  were  bound 
to  pay  the  expenses  incurred  in  paving. 
Appeal  under  12  &  13  Vict.  c.  45.  s.  11,  against 
an  order  of   John  Bridge,  Esquire,  one  of  the 
police  magistrates  for  the  Metropolitan  District, 
made  on  the  10th  day  of  April,  1875,  directing  a 
levy  to  be  made  on  the  goods  of  the  appellant  for 
the  sum  of  \s.  Qd.  and  costs,  such  sum  of  \s.  6r2. 
being  part  of  a  sum  of  IZ.  11«.  6i.  for  which  the 
appellant  was  assessed  in  respect  of  a  general 
rate  made  by  the  respondents  on  the  5th  day  oE 
October,  1874«,  in    pursuance  of    the  Metropolis 
Local  Management  Act  1855. 

Notice  of  appeal  against  the  said  order  to  tho 
Court  of  General  Quarter  Sessions  of  the  Peace 
for  the  County  of  Surrey  was  duly  given  by  the 
appellant  to  the  respondents  on  the  15th  day  of 
April,  1875,  and  the  parties  hereto,  by  consent  and 
by  order  of  Mr.  Manley  Smith,  airreed  to  state 
the  facts  relating  to  such  distress  in  the  form 
of  a  special  case  for  the  opinion  of  this  court,  and 
that  each  party  should  bear  its  own  costs  of  this 
appeal  and  case. 

Case. 

1.  The  appellant  has  for  some  years  past  been, 
and  still  is,  the  occupier  of  a  house  situated 
in  the  High-street,  Putney,  in  the  county  of  Surrey, 
at  some  distance  from,  and  quite  separate  Ironi, 
the  Upper  Bichmond-road  hereinafter  referred  to, 
and  the  distress  hereinafter  referred  to  was  made 
in  respect  of  part  of  a  rate  to  which  the  appellant 
was  assessed  in  respect  of  his  said  house  h\  High- 
street  aforesaid.  The  appellant  has  never  been 
the  owner  or  occupier  of  any  house  or  land  Mljoin- 
ing  the  Upper  Bichmond-road  aforesaid. 

2.  The  said  Upper  Bichmond-road  is  an  old 
highway  in  the  pariah  of  Putney,  and  now  forms 
the  main  carriage  and  footway  from  Wandsworth 
and  Putney  to  Bichmond,  and  it  has  been  kept 
in  repair  for  the  last  fortj*  years  or  more  by  rates 
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raised  from  the  ratepayers  of  Patney  at  large. 
Prior  to  the  establishment  of  railways  this  road 
was  comparatively  unimportant,  the  main  traffic 
from  Wandsworth  and  Putney  to  Bichmond  then 
passing  by  another  road  through  Barnes. 

3.  Before  and  at  the  time  of  the  passing  of  The 
Metropolis  Local  Management  Act  1855,  which 
embraced  the  parish  of  Putney,  in  the  district  of 
the  metropolis  called  the  Wandsworth  district,  the 
condition  of  that  portion  of  this  road  which  is  in 
question  in  this  caso,  and  which  extends  for  nbont 
734  yards  in  length,  namely  from  point  ''  A  "  to 
point  *'  B  **  on  accompanying  plan,  and  is  herein- 
after referred  to  as  "  the  road,"  was  as  follows : 
On  the  south  side,  running  westward  for  about 
300  yards,  there  was  an  irregular  line  of  houses, 
some  of  them  detached,  some  of  them  contiguous, 
and  there  were  two  small,  isolated  houses  along 
the  remaining  434  yards,  the  rest  of  the  road  along 
this  434  yards  being  bounded  by  market  gardens. 
On  the  north  side  the  road  for  the  whole  734  yards 
was  bounded  by  maiket  gardens,  except  at  two 
places  marked  "  0  "  and  "  D  "  on  the  said  plan, 
where  there  were  two  small  houses  or  cottnges.  \ 
The  plan  accompanying  this  case  shows  the  road  and  ! 
points  in  question,  the  sites  of  the  houses  existing 
in  1855  being  coloured  red  on  the  plan,  and  those 
built  since  1855  being  coloured  blue. 

4.  Along  the  south  side  of  the  road  there  was, 
in  1855.  a  good  raised  gravel  footpath  of  several 
feet  in  width,  and  almost  all  the  fooc  traffic  along 
the  road  passed  along  this  south  side.  Along  the 
north  side  there  was,  in  1855.  a  narrow  and  ill- 
defined  foot  track  between  the  hard  carriage  way  of 
the  road  and  the  boundary  hedi^e,  very  Tittle  foot 
traffic  passing  along  that  side  of  the  road,  and  no 
re<'ularly  formed  footpath  then  existing  along  that 
side  of  the  road. 

5.  Since  the  year  1855  the  two  cottages  marked 
"  0  "  and  "  D,  on  the  north  side  of  the  road,  have 
been  pulled  down,  and  the  whole  of  the  frontage 
land  adjoining  the  north  side  of  the  road  has  been 
covered  with  a  continuous  line  of  detached  and 
semi-detached  houses,  space  being  left  at  one  spot 
for  a  new  road  running  out  of  the  old  highway  at 
right  angles,  and  on  the  south  side  portions  of  the 
frontage  along  the  434  yards  have  also  been 
covered  with  detached  villas,  and  the  rest  of  the 
frontage  is  now  on  offer  as  building  land. 

6.  In  the  course  of  building  the  houses  on  the 
north  side  the  old  boundary  hedge,  which  was 
somewhat  crooked,  has  been  removed,  and  a  new 
and  straight  line  of  fence  formed  by  the  entrance 
gates,  and  railings  or  palisades  to  the  new  houses, 
strips  of  land  being  here  and  there  thrown  into  the 
highway,  so  as  to  straighten  the  fence  and  afford 
room  for  a  spacious  footpath  on  that  side  of  the 
road,  the  width  of  the  carriage-way,  being  at  some 
places  slightly  decreased  and  at  others  slightly 
increased. 

7.  At  intervals  from  1864  to  1870  the  Wands- 
worth District  Board  of  Works  fixed  a  granite 
kerb  along  the  footpath  on  the  north  side  of  the 
road  and  made  up  the  path  with  gravel  over 
the  whole  width  of  the  patn  from  this  kerb  to  the 
line  of  fence  of  the  new  houses. 

8.  This  kerb  and  the  making  up  of  the  path 
were  paid  for  by  the  said  district  board  out  of  the 
"  genera]  rates "  of  the  parish.  Since  then  this 
footpath  has  been  from  time  to  time  repaired  by 
the  district  board  and  used  as  part  of  the  high- 
way of  the  Upper  Bichmond-road. 


9.  The  ordinary  repfurs  of  all  the^  highways  in 
the  parish  have  since  1855  been  paid  for  by  the 
district  board  cat  of  the  "general  rateii,"  these 
general  rates  being  nsnally  made  half  yearly  and 
assessed  upon  all  the  ratepayers  of  the  parish  at 
large. 

10.  In  the  year  1874  the  line  of  new  honses  on 
the  north  side  of  the  road  was  approaching  oora- 
pletion,  and  the  district  board  thereupon  took  into 
consideration  the  propriety  of  paving  the  footpath 
on  that  side  of  the  road,  and  in  aocordanoe  with  a 
resolution  of  the  district  board  the  footway  from 
A  to  B  on  the  north  side  of  the  road  was  paved  by 
the  district  board  with  Yul  de  Travers  asphalte  laid 
on  a  bed  of  Portland  cement  concrete,  and  the 
cost  of  this  paving  was  included  in  the  general 
rate. 

11.  Prior  to  the  execution  of  the  said  pavtni; 
the  appellant  having  in  the  month  of  June  1874 
heard  that  the  district  board  contemplated  paving 
the  footway  in  question  and  paying  for  it  oat  of 
the  general  rate  for  Putney  urged  upon  the  dis- 
trict board  that  under  the  circumstances  the  road 
had  become  a  new  street  within  the  meaning  of 
the  Metropolis  Local  Management  Act  1855  and 
the  Metropolis  Local  Management  Amendment  Act 
1862,  and  that  under  those  Acts  the  cost  of  paving 
the  footpath  of  the  road  ought  to  be  borne  not  by 
the  ratepayers  of  Pntney  at  large  out  of  the  general 
rate  bat  by  the  owners  of  the  houses  and  land 
abutting  on  the  footpath  in  Question. 

12.  Tne  district  ooard,  nowever,  reAised  to 
accede  to  the  appellant*s  suggestion,  contending 
that  the  road  was  not  a  new  street  within  the 
meaning  of  those  Acts. 

13.  The  appellant  refused  to  pay  the  sum  of 
Is,  6c2.,  being  part  of  the  amount  at  which  he  was 
assessed  to  toe  general  rate,  on  the  ground  that 
the  said  sum  represented  the  proportion  charged 
for  the  paving  of  the  said  footway,  an  expense  im- 
properly included  in  the  general  rate,  and  in  con- 
sequence of  such  refusal  the  snm  of  10«.  4d.  was 
levied  on  the  goods  of  the  appellant  by  virtue  of 
the  said  order. 

14.  It  is  admitted  that  the  said  snm  of  1«.  6d. 
is  the  proper  proportion  of  the  said  rate  of 
II.  lis.  6(2.,  whtch  is  attributable  to  the  ooet  of 
the  paving  in  question,  and  that  if  the  appellant 
was  not  liable  as  the  occupier  of  his  said  house 
in  the  High-strfcet  aforesaid  to  contribute  to  the 
cost  of  such  paving  the  said  rate  of  1{.  11«.  6d, 
ought  to  be  reduced  by  the  said  sum  of  1«.  6^ 

The  questions  for  the  opinion  of  this  honourable 
court  are  whether  under  the  circumstances  above 
set  forth,  and  having  regard  to  the  provisions  of 
the  Metropolis  Local  Management  Act  1855  and 
the  Metropolis  Local  Management  Amendment 
Act,  the  appellant  as  occupying  the  said  premises 
in  the  Hign-street,  Patney,  aforesaid  was  liable 
to  contribute  to  the  expense  of  the  above-men- 
tioned paying  of  the  said  footpath  on  the  north 
side  of  the  said  Upper  Bichmond-road. 

If  this  court  shall  be  of  opinion  that  the 
appellant  was  not  liable  to  contribute  to  such 
expense  or  that  such  expense  was  not  properly 
payable  out  of  the  said  general  rate  for  the  parish 
of  Putney  the  decision  of  this  court  is  to  be  in 
favour  of  the  appellant  and  judgment  of  the  allow- 
ance of  the  said  appeal  ou  the  ground  aforesaid 
and  for  repayment  to  the  appellant  of  the  sum  of 
lOff.  4d.  distrained  for  shall  be  entered  at  the 
sessions  aooordingly,  but  if  this  court  shall  b^  of 
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the  contrary  opinion  its  decision  is  to  be  in  fayonr 
of  the  respondents  and  judgment  for  dismissing 
the  appeal  is  to  be  entered  at  the  sessions 
accordingly. 

The  appellant  in  person. — This  street  is  a  "  new 
street"   within   the  meaning   of  the   Metropolis 
Management  Acts,  and  the  vestry  had  no  power 
to  levy  a  general  district  rate  for   the  expenses 
incurred  in  paving  it.     By  18  &  19  Vict.  c.  120, 
8.  98,  "  it  shall  be  lawful  for  every  vestry  and  dis- 
trict board  from  time  to  time  to  cause  all  or  any  of 
the  streets  within  their  parish  or  district,  or  any 
part  thereof  respectively,  to  be  paved  or  repaired 
when  and  as  often,  and  in  such  form  and  manner 
and  with  such  materials  as  such  vestry  or  board 
think  fit."    That  is  a  general  clause  not  applicable 
to  the  paving  of  "  new  streets,"  which  is  provided 
for  by  the  105th  section,  which  enacts  that  "  if  a 
vestry  or  board  deem  it  expedient  or  necessary 
that  a  new  street  shall   be  paved,  then    and  in 
either  of  such  cases  the  vestry   or  board  shall 
well  and  sufficiently  pave  the  same  street,  and 
keep  such  pavement  in  good  and  sufficient  repair ; 
and  the  owners  of  th«^  houses  forming  such  street 
shall  on  demand  pay  to  such  vestry  or  board  the 
amount  of  the  estimated  expenses  of  providing 
and  laying  such  pavement."    By  25  &  26  Vict. 
c.  102,  s.   77,  the  owners  of  land  **  bounding  or 
abutting  such  street "  are  likewise  liable  to  con- 
tribute to  the  expenses  of  paving.     See  also  sect. 
112  as  to  definition  of  a  "  new  street."     From  the 
statements  in  the  case  it  is  clear  that  this  is  a 
"  new  street."      (See  Pound  v.  Plumsfead  Board 
of  Works,  25  L.  T.  Rep.  N.  S.  461 ;  K  Kep.  7  Q.  B  ; 
41  L.  J.,  51  M.  C. ;  and  B.  v.  Fulford,  10  L.  T. 
Rep.  N.  S.  346;    33  L.  J.,  122  M.  C).     Secondly, 
assuming  this  to  be  a  "  new  street,"  the  vestry 
have  no  discretion  as  to  the  mode  of  procedure  for 
recovering  the  expenses  incurred.    The  words  of 
sect.  77  are,  the  owners,  &c.,  "  shall  pay."    More- 
over, it  has  been  held  that  the  provisions  of  sect. 
159,  which  enacts  that  when  any  expenditure  has 
been  incurred  for  the  special  benefit  of  a  parti- 
cular part  of  a  parish,  a  vestry   "  may  by  any 
order  direct  the  sum  necessary  for  defraying  such 
expenses  to  be  levied  on  such  part "  are  important : 
{Howell  V.   London  Dock  Oompany^  27  L.  J.  177, 
M.  C. ;  8  Ell.  &  B.  212).    He  also  cited : 
Churchill  V.  Crease,  5  Bing.  177. 

Edward  Clarke  for  the  respondents. — This  is  not 
a  new  street  within  the  meaning  of  the  statutes  in 
question.  It  is  not  denied  that  this  may  be  a 
street,  but  the  question  is  whether  such  a  change 
has  taken  place  in  the  thoroughlare  as  to  make  it 
a  new  street.  It  is  submitted  not;  at  all  events, 
the  vestry  have  a  discretion  given  them  by  the 
terms  of  the  159th  section,  and  were  not  bound  to 
exempt  the  defendant  from  all  payment.  Howell 
V.  Loudon  Dock  Company  (ubi  sup.)  is  a  diiferent 
case,  for  there  no  benefit  was  derived,  but  it  cannot 
be  said  that  the  appellant,  who  was  in  the  neigh- 
bourhood, is  not  to  some  extent  enefitted  by  the 
paving  of  a  street  such  as  this  is. 

Grove,  J. — Though  a  good  deal  of  ground  has 
been  gone  over,  I  think  the  question  before  us  is 
confined  to  a  narrow  issue.  The  appellant  is  the 
occupier  of  a  house  in  High-street,  Putney,  at 
some  distance  from  the  Upper  Richmond- road, 
and  has  never  owned  or  occupied  any  bouse  or 
land  adjoining  the  Upper  Richmond-road.  The 
case  gives  a  history  of  the  Old  Richmond-road. 
[His  Lordship  went  into  the  facts  us  found  in  the 
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case.]    It  is  important  to  observe  the  progress  of 
the  road  in  consequence  of  the  question  which 
arises  whether  since  1855  the  old  road  became  a 
"  new  street."    In  1874,  as  the  line  of  new  houses 
on  the  north  side  of  the  road  were  approaching 
completion,  the   district    board  duly  resolved  to 
pave  a  portion  of  the  footway  on  that  side  of  the 
street;   and  the  appellant    then   pointed  out  to 
them  that,  inasmuch  as  the  road  (which  formerly 
had  been  kept  in  repair  by  the  county  rates)  hiul 
become  a  *'new  street"    within    the  Metropolis 
Local  Management  Acts,  the  costs  of  the  paving 
should  be  borne  by  the  owners  of  the  adjoining 
houses  and  land,  and   not  by  the  ratepayers  of 
Putney  at  large  out  of  the  general  rates.    The  dis- 
trict   board,   however,  would  not    entertain   the 
appellant's    suggestion,    and    hence   the  present 
issue,  which  is  simply  whether  this  road  has  be- 
come a  "  new  street,"  and  on  the  answer  to  be 
given  to  this  question  depends  the  liability  of  the 
appellant.     I  am  of  opinion  that  this  is  a  "  new 
street,    and     that    the    case    is     governed    by 
Pound   V.    The   Plumstead  Board  of   Works  {uhi 
sup.)  which  was  not  so  strong  a  case  as  the  pre- 
sent.    Then,  assuming  it  to  be  a  "  new  street " 
another  question  arises  whether  the  vestry  has  any 
option  as  to  the  persons  from  whom  a  rate  is  to  be 
levied  for  the  expense  incurred  in  paving.    I  am 
of  opinion  that  the  terms  of  the  105th  section  of 
18  &  19  Vict.  c.  120,  leave  the  vestry  no  discre- 
tion.    The  section  may  leave  it  as  a  matter  within 
the  discretion  of  the  vestry  whether  a  street  shall 
be  paved  at  all,  but  when  once  they  have  deemed 
it  expedient  that  a  street  shall  be  paved  the  subse- 
quent words  of  the  section  are  imperative.     The 
section  says  that  in  case  the  vestry  shall  deem  it 
ijecessary  or  expedient  to  pave  the  street,  "the 
owners  of  the  houses  forming  such  street  shall,  on 
demand,  pay  to  such  vestry  the  amount  of  the 
estimated  expenses  "  of  such  paving.    The  words 
are  as  strong  as  legislative  words  can  be ;  taken  by 
themselves  I  think  they  are  clearly  imperative; 
and  is  there  anything  to  show  that  they  were  not  in- 
tended to  be  so  ?     It  is  said  that  such  a  view  would 
conflict  with  sect.  98  of  the  same  Act.  Tha'i  section 
no  doubt  imposes  on  the  vestry  the  duty  of  not 
neglecting  the  wants  of  a  parish,  and  they   are 
bound  to  see  that  the  streets  wi  hin  their  district 
are    properly    paved,    &c.     Kot  ung    is    said    in 
that  section  about  expenses,  and  therefore  I  think 
these  expenses  might  have  fallen  on  the  general 
rate  had  it  not  been  for  the  lOoth  section.     But  I 
fail  to  see  any  conflict  between  the  two  sections  ; 
the  former  section  only  imposes  a  general  duty,  the 
latter  is  directed  ^specially  to  "  new  streets.'*     I 
think,    therefore,  there    is    no   neces^s  iry  incon- 
sistency   between    them.     It    seems    to    me,    as 
appellant  has  alleged,  that  it  is  not  unfair  that 
those    who    get    the    benefit    from     the     pav- 
ing  should   pay    for    it.      I   forbear    going    into 
other   sections    of     the    Act   which    may    thro.v 
light  on  the  constrnction  of  the  two  sections  to 
which  I  have  alluded,  because  they  could  not  alter 
the  sections  themselves,  which,  in  my  opinion,  are 
capable   of  a   reasonable  construction.     The  one 
applies  generally  to   the  paving   of  streets  in   a 
district,    the    other    directs    how    the    expenses 
are  to  be  provided  in  certain  cases.     That  being 
BO,  it  becomes  unnecessary  to  consider  whether 
the  159th  section,  which  gives  power  to  vestry  to 
exempt  from  payment  parts  of  a  paririh  if  not  bene- 
fitted bv  expenditure,  is  discretiouai-y  or  not ;  but 
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I  will  only  remark  tbafc  if  the  disoretion  was  held 
not  to  exist  in  Howell  ▼.  London  Dock  Company 
{ubi  8ti/p.),  d  fortiori,  it  does  not  exist  here.  In 
ray  opinion  the  judgment  should  be  for  the  appel- 
lant and  the  rate  reduced. 

QuAiN,  J. — I  am  of  the  same  opinion.    Though 
there  has  been  a  Ions  discussion,  1  think  the  case 
is  a  straightforwara  one  enough,  and  dependent 
on  the  construction  to  be  given  to  one  or  two 
sections.    Now,  first  of  all,  is  this  a  "new  street" ; 
and,  secondly,  if  it  be  a  "new  street,"  have  the  vestry 
a  right  to  levy  a  general  rate,  or  are  they  bound  to 
levy  the  expenses  of  pavinor,  &g.,  upon  the  adjoin 
ing  owners  of   houses  and  land  P    The  cases  of 
Pojind  V.  Tlwrnstead  Board  of  Worht  (ubi  $up.), 
and  Beg,  v.  Fulford  [ubi  sup.),  show  that  this  has 
become  a  "  new  street "  since  1855.    That  being 
so,  the  105th  section  of  18  &  19  Vict.  c.  20  says 
that  when  the  vestry  deems  it  expedient  to  pave 
such  a  street,  or  any  part  of  it,  the  owners  of  the 
houses  (and  by  a  later  Act,  of  land  also)  adjoining 
such  street,  must  pay  the  expenses  of  the  paving. 
Now,   here  the  vestry  did  deem  it  expedient  to 
pave  the  street,  and  the  question  arises  whether, 
when  the  work  is  done,  they  should  proceed  under 
sect.    105    or    under    sect.    98.     1    am    clearly 
of    opinion    that    they   are    bound   to   proceed 
under  the  105th  section  of  18  &  19  Yict.  c.  20,  the 
provisions  of  which  are  extended  by  25  &  26  Yict. 
c.  102,  s.  77.  Where  an  Act  of  Parliament  contains 
general  words  such  as  are  to  be  found  here,  and 
also  a  special  clause  applicable  to  particular  cases, 
when  once  a  case  is  brought  within  the  special 
clause  it  is  taken  out  of  the  operation  of  the  general 
words,  otherwise  the  special  clause  would  oe  use- 
less.   Therefore  when  once  you  have  established 
this  street  to  l>e  a  "  new  street"  you  must  proceed 
under  the  105th  section.    We  are  familiar  with 
this  class  of  legislation  since  the  67th  section  of 
the  Public  HesSth  Act  1848  (11  &  12  Vict.  o.  63) 
came  into  operation.    This  section  distinguishes 
between  paving  and  keeping  in  repair  by  providing 
that  in  case  streets  are  not  paved,  &c.,  to  the  satis- 
faction of  the  local  board,  the  board  may  by  notice 
to  the  "  respective  owners  or  occupiers  of  the  pre- 
mises, fronting,  Ac.,  require  them  to  pave,  &c." 
and  in  case  of  default  execute  the-  works,  and  the 
section  ^oes  on,  "  the  expenses  incurred  by  them 
in  so  doing  shall  be  paid  oy  the  owners  in  default, 
according  to  the  frontage  of  their  respective  pre- 
mises, and  in  such  proportion  as  shall  be  settled 
by  the  surveyor."    Under  the  Public  Health  Act 
expenses  were  regulated  by  the  amount  of  frontage ; 
that  is  not  necessarily  so  here,  but  this  being  a 
**  new  street"  the  vestry  must  proceed  under  the 
1 05th  section,  which  is  applicable  to  it.    For  these 
reasons  I  think  the  rate  is  wrong  and  should  be 
reduced.  Judgment  for  appeUcmt. 

The  appellant  in  person. 

Solicitor  for  respondents,  W.  Reeve,  Putney. 
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Thursday,  Jan.  20, 1876. 
Wright  v.  Davies. 

EccleaiasticaL    dilapidations — Exchange    of  bene- 
fices— SimoniaccX   contra^ — Statute    34    ^    35 
Vii't.  c.  43. 
Tlie  plaintiff  and  defendant,  being  incumbents  of 


two  benefuses,  aqreed,  after  the  massing  of  the 
Ecdesiastical  Dilapidations  Act  lo71,  to  effect  an 
exchange  of  their  berufices  with  each  other,  upon 
the  terms  that  no  payment  should  be  made  by 
either  to  tlis  other  of  them  for  dilapidations. 
At  the  time  this  agreement  was  made  the  defendani 
stated  to  the  plaintiff  thai  the  repairs  of  the  build- 
ings of  the  benefice  which  he  was  Utu$  giving  in 
exchange  to  the  plaintiff  would  be  merely  nominal, 
or  equal  in  amount  to  those  of  the  benefice  which 
he  was  receiving  from  the  plaintiff.    This,  {hatigh 
stated  by  him  without  any  fraud  on  his  part,  teas 
untrue,  the  amount  of  the  repairs  of  the  benefice 
he  was  giving  in  exchange  being  greatly  in  excess 
of  those  of  the  benefice  he  was  receiving. 
Held  by  the  court  {Lord  Coleridge,  OJ.,  Brett  and 
Denman,  JJ.),  that  the  Ecclesiastical  DHapidO" 
tions  Ad  1871  did  not  make  such  an  agreement 
invalid. 
Held  also  by  the  court  {following    Gfoldham   v. 
Edwards,  25  L.  T.  Bep.  0.  8. 198 ;  16  0.  B.  437; 
24  L.  J.  189  C.  P. ;  17  0.  B.  141 ,  Ex.  Gh.),  that 
such  an  agreement   was  not  necessarily  simo- 
nia^. 
This  case  came  before  the  court  upon  demurrer  to 
a  plea  and  to  a  replication. 
The  pleadings  were  as  follows : 
B.  Wright  sues,  &c.,   for  that  the   defendant 
before  the  making  of  the  order  hereinafter  men- 
tioned   was  the   incumbent  of  the    benefice   of 
Gisbum,  in  the  county  of  York,  in  the  diocese  of 
Bipon,  and  being  such  incumbent  vacated  such 
benefice,  and  the  same  then  and  thereby  became 
void,  and  the  plaintiff  then  became  and  was  and 
is  his  successor  and  new  incumbent  of  such  bene* 
fice,  and  still  is  the  new  or  present  incumbent  of 
such  benefice,    upon   and   after    the    avoidance 
thereof  by  the  defendant,  and  the  defendant  as 
such  late  incumbent  became  and  was  and  is  in- 
debted to  the  plaintiff,  aa  such  new  incumbent,  in 
the  sum  of  2i7l.  19».  6d.,  under  and  by  virtue  of 
an  order  of  the  Bishop  of  the  said  diocese  of  Bipoo, 
bearing  date  the  28th  Feb.  1874,  duly  made  and 
signed  by  the  said  bishop  in  triplicate,  in  pur- 
suance of  the  Ecclesiastical  Dilapidations  Act  1871, 
in  and  by  which  order  the  said  bishop  stated  that 
the  repairs  of  the  buildings  of  the  said  benefice, 
for  which  the  defendant  the  said  late  incumbent 
was  and  is  liable,  were  those  stated  in  the  schedule 
to  that  order,  and  that  the  cost  of  such  repairs  for 
which  the  defendant  as  the  said  late  incumbent 
was  and  is  liable  amounted  to  the  said  sum  of 
24f7l.  19s.  6d.,  and  the  plaintiff  avers  performance 
of  all  conditions  precedent  to  constitute  the   said 
sum  stated  in  the  said  order  as  the  cost  of  the  said 
repairs,  a  debt  due  from  the  defendant  as  the  said 
late  incumbent  to  the  plaintiff  as  the  said  new  in- 
cumbent, and  to  entitle  the  plaintiff  to  recover 
from  the  defendant  the  said  sum  stated  in  the 
said  order,  pursuant  to  the  36th  section  of  the 
said  Act,  yet  the  defendant  has  not  paid  the  same 
or  any  part  thereof. 

To  this  declaration  the  plea,  to  which  the  de- 
murrer was,  was  as  follows : 

For  a  second  plea  the  defendant  says  that 
whilst  he  was  incumbent  of  the  said  benefice  of 
Gisbum  the  plaintiff  was  vicar  of  the  benefice  of 
St.  Mary's,  in  the  county  of  Huntingdon,  in  the 
diocese  of  Ely,  and  the  plaintiff  and  the  defendant 
thereupon,  with  the  consent  of  their  respective 
patrons  and  diocesans,  agreed  to  exchange  their 
said  respective  livings  in  their  then  state  and 


MAGISTRATES'  CASES* 


107 


C.P.  Di7.] 


Wright  v.  Davibs. 


[O.P.  Div. 


condition,  and  that  no  payment  of  any  kind  on 
either  side  should  be  made  for  dilapidations,  and 
that  the  defendant  should  not  be  liable  to  pay  the 
plaintiff  for  the  repairs  in  the  declaration  men- 
tioned, and  the  defendant  says  that  the  said  ex- 
change was  made  accordingly,  and  the  defendant 
on  his  part  has  always  been  willing  to  carry  out 
end  has  carried  out  the  said  agreement,  and  the 
plaintiff  became  the  successor  to  the  defendant  as 
in  the  declaration  mentioned,  upon  the  terms  that 
he  the  plaintiff  should  bear  the  costs  of  the  repairs 
for  which  the  said  order  was  made,  and  that  the 
defendant  should  not  be  liable  to  pay  the  plaintiff 
therefor,  and  after  the  making  of  the  said  agree- 
ment and  after  the  said  exchange,  the  said  order 
was  made,  and  the  repairs  mentioned  in  the  said 
order  were  and  are  dilapidations  within  the  mean* 
ing  of  the  said  agreement. 

To  this  plea  the  replication  demurred  to  was  as 
follows : 

On  equitable  grounds  to  the  second  plea  the 
plaintiff  says  that  upon  and  after  the  said  avoid- 
ance and  vacating  by  the  plaintiff  of  the  said 
benefice  or  living  of  St.  Mary  s,  in  the  said  diocese 
of  Ely,  the  defendant  thereupon  became  and  was 
and  is  the  successor  and  new  incumbent  of  the 
said  benefice  of  St.  Mary's,  and  the  plaintiff 
further  says  that  the  said  Bishop  of  the  said  dio- 
cese of  Ely  duly  made  an  order  similar  to  that 
in  the  first  count  mentioned,  in  pursuance  of  the 
said  Ecclesiastical  Dilapidations  Act  1871,  in  and 
by  which  said  order  the  said  bishop  stated  that 
the  repairs  of  the  buildings  of  the  said  benefice  of 
St.  Mary's,  for  which  the  plaintiff  the  said  late 
incumbent  of  St.  Mary's  was  and  is  liable  were 
those  stated  in  the  schedule  to  that  order,  and  that 
the  cost  of  such  repairs,  for  which  the  plaintiff  as 
the  said  late  incumbent  of  St.  Mary's  was  and  is 
liable,  amounted  to  the  sum  of  32/.  IOa.,  and  the 
plaintiff  further  says,  that  at  the  time  of  the 
making  of  the  said  alleged  agreement  and  ex- 
change in  the  second  plea  mentioned,  the  defen- 
dant represented  and  stated  to  the  plaintiff  that 
the  repairs  of  the  buildings  of  his  the  defendant's 
said  benefice  of  Gisbum  were  merely  nominal  or 
equal  in  amount  to  the  repairs  of  the  plaintiff's 
said  benefice  of  St.  Mary's,  and  the  plaintiff  farther 
says  that  the  said  agreement  in  the  said  second 
plea  mentioned  was  made  by  the  plaintiff  on  the 
faith  and  belief  that  such  representation  of  the 
defendant  was  true  and  correct  and  not  otherwise ; 
whereas  in  fact  and  in  truth  the  said  repairs  of  the 
buildings  of  the  defendant's  said  benefice  of  Gis- 
bum were  not  nor  are  nominal,  and  were  far  more 
than  equal  in  amount  to  and  greatly  exceeded  in 
amount  the  said  repairs  of  the  plaintiffs  bene- 
fice of  St.  Mary's,  and  amounted  to  the  said 
sum  of  247Z.  19«.  6(2.,  as  the  defendant  knew  or 
ought  to  have  known,  and  such  statement  and 
misrepresentation  and  such  alleged  agreement  was 
and  is  an  evasion  of  and  in  contravention  of  the 
said  Act.  And  the  plaintiff  further  says  that  he, 
on  the  faith  of  such  statement  and  representation, 
and  believing  the  same  to  be  true,  and  not  having 
any  reason  to  believe  otherwise,  entered  into  the 
alleged  agreement  in  the  said  second  plea  men- 
tioned. And  the  plaintiff  further  says  that  the 
said  respective  patrons  and  diocesans  had  not  nor 
had  anv  of  them  any  notice  or  knowledge  of  the 
said  alleged  agreement  until  long  afler  the  mak- 
ing of  the  said  several  orders,  and  that  they  in  no 
way  ratified,  approved  of,  or  confirmed  the  said 


alleged  agreement.  And  the  plaintiff  further  says, 
that  by  reason  of  the  premises  and  of  the  non- 
payment of  the  said  sum  or  any  part  thereof,  he 
has  been  wholly  unable  to  pay,  and  has  not  paid, 
the  said  sum  of  247^  19^.  6i.,  or  any  part  thereof, 
to  the  said  governors  in  the  said  Act  mentioned, 
as  in  and  bv  the  said  Act  required. 

Baylist  Q.O.  (G.  Grompton  with  him)  for  the 
plaintiff. — The  law  as  to  the  effect  of  an  exchange 
of  livings  between  two  incumbents,  under  an 
agreement  that  neither  of  them  shall  be  liable  to 
the  other  for  dilapidations,  as  it  stood  before  the 

Massing  of    the   Ecclesiastical  Dilapidations  Act 
871,  is  discussed  and  explained  in  the  case  of 
Ooldkam  V.  Edwards  (25  L.  T.  Ben.  0.  S.  198;  16 
C.  B.  437 ;  24  L.  J.  189,  C.  P. ;  17  0.  B.  141,  Ex.  Ch.) 
The  plea  in  that  case  was  almost,  if  not  quite, 
identical  with  the  plea  here  demurred  to,  and  the 
court  decided  that  the  agreement  in  the  plea  was  not 
necessarily  a  simoniacal  agreement,  and  that  the 
plea  was  good.    There,  however,  there  was  not,  as 
m  the  present  case,  a  replication.    It  cannot  since 
that  case  be  contended  in  this  court  that  the  present 
plea  is  bad,  unless  there  is  some  distinction  be- 
tween the  law  upon  such  agreements  before  the 
passing  of    the  Ecclesiastical   Dilapidations  Act 
1871  and  the  present  law,  and  it  is  submitted  that 
that  statute  does  effect  an  important  change  in  the 
law.    The  whole  of  that  Act  is  framed  with  a  view 
to  protect  the  benefice,  and  to  afford  ample  secu- 
rity for  the  keeping  in  repair  of  the  buildings. 
Before  the  statute  an  incumbent,  on  an  exchange 
of  livings,  could  expend  the  money  he  received 
from  the  outgoing  incumbent  upon  the  buildings 
when  and  how  he  pleased,  or  he  could  appropriate 
the  money,  if  he  were  so  minded.    Of  course  if  he 
did  appropriate  the  money,  instead  of  executini:; 
the  repairs  required,  he  still  remained  theoreti(3a)ly 
liable  during  nis  incumbency  to  make  good  the 
repairs,  and  practically  liable  upon  the  termination 
of  his  incumbency  to  do  so.    He  was  not,  in  any 
sense,  trustee  of  the  money  he  might  receive  from 
the  old  incumbent  for  the  benefit  of  the  living. 
The  statute  changes  this ;  the  incumbent  is  now 
no  longer  acting  on  his  own  behalf — he  is  now  the 
mere  trustee  for  the  living.     He  cannot  do  what 
he  likes  with  what  money  he  may  get ;  he  has  to 
pay  it  over  within  a  given  time  to  the  Governors 
of  Queen  Anne's  Bounty,  to  a  particular  account. 
He  cannot  contract  himself  out  of  the  Act.     He 
may  not,  by  any  agreement  of  his  with  the  old  in- 
cumbent, lessen  or  destroy  the  chance  of  the  money 
being  raised  to  make  good  the  dilapidations.    The 
governors,  as  representing  the  living,  have  a  riu^hb 
to  have  the  personal  security  of  the  old  incum- 
bent.    A  contract  may  be  illegal,  if  opposed  to 
the  plain  policy  of  a  statute,  although  the  statute 
does  not  by  express  words  forbid  the  contract : 
(Steaines  v.  Waimoright,  8  Scott,  280.)     The  repli- 
cation shows  that  the  agreement  was  the  result  of 
a  misstatement,  and  that  the  exchange  was   an 
unfair  and  unreasonable  one,  the  amounts  of  the 
two  sets  of  dilapidations  being  ^widely  different. 
This,  taken  with  the  plea,  shows  that  the  agreo- 
ment  was  not  merely  such  that  it  might  possibly  be 
simoniacal,  which  is  all  that  the  plea  alone  shows, 
but  that  it  must  be  simoniacal.    [Denman,  J. — 
Where  is  the  word  "  corruption,"  or  anything  to 
show  that  the  bargain  was  corruptly  made]  ?  It  is 
not  necessary  to  have  the  word  "  corruption,"  the 
facts  set  out  show  a  simoniacal  contract. 

Qully  (Grump  with  him)  for  the  detendant.— A 
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new  incumbent,  Buing  under  the  statute,  does  not 
sue  as  trustee;  whether  he  is  a  trustee  for  the 
governors  or  for  the  living  of  moneys  received  from 
the  old  incumbent,  as[soon  as  he  receives  them,  or 
n(»t,  he  is  not  a  trust 63  until  he  receives.  The 
statute  was  not  intended  to  and  does  not  change 
the  general  ecclesiastical  law  as  to  the  exchange  of 
livings,  it  only  provides  a  convenient  method  of 
assessing  dilapidations,  and  a  ready  process  for  en- 
forcing existing  liabilities.  The  amount  of  the 
dilapidations  was  formerly,  when  ascertained,  a 
dfbt  for  which  the  old  incumbent,  on  an  exchange, 
was  liable  to  the  new,  but  it  was  a  debt  which  the 
new  incumbent  need  not  enforce  unless  he  chose. 
Neither  need  a  new  incumbent  now;  nothing  is 
changed,  except  that,  instead  of  the  action  on  the 
custom  of  England,  an  action  founded  on  the 
bishop's  order  for  an  ascertained  amount  is  substi- 
tuted. The  construction  of  sect.  40  is  made  plain 
by  the  other  sections,  it  is  that  the  new  incumbent, 
whether  he  gets  the  money  or  not,  must  pay  to 
the  governors.  The  bishop,  if  tho  new  incumbent 
does  not  pay,  can  sequestrate  the  living ;  there- 
fore there  is  ample  security  for  the  repairs  being 
done,  even  where  such  an  agreement  as  tho  present 
has  been  entered  into.  As  to  the  suggestion  of 
f  imony,  the  case  quoted  of  Ooldham  v.  Edioards 
{sup.),  shows  that  simony  is  not  to  be  presumed, 
and  the  facts  set  out  are  perfectly  consistent  with 
an  honest  bargain.  The  replication  charges  no 
fraud,  and  alleges  nothing  beyond  an  honest  mis- 
take which  would  not  afiord  a  defence  in  a  case 
such  as  the  present. 

Barjh's,  Q.C.  replied. 

Lord  CoLKKiDGE,  C.J.  —  This  case  comes  be- 
fore us  upon  demurrer.  It  is  an  action  by  the 
incoming  incumbent  of  a  benefice  againgst  the 
outgoing  incumbent,  the  benefice  becoming  vacant 
owing  to  an  exchange  of  benefices  having  taken 
place  between  the  two  incumbents.  On  the  plead- 
ings it  appears  that  the  amount  sought  to  be 
recovered  is  the  value  of  certain  dilapidations. 
Under  the  law  as  it  stood,  before  the  passing  of 
the  Ecclesiastical  Dilapidations  Act  1871,  the  in- 
coming incumbent  would,  in  the  absence  of  any 
arrans^ement  between  himself  and  the  outgoing 
incumbent,  have  been  entitled  to  recover  from  his 
]>redecessor  the  amount  required  to  make  good 
these  dilapidations.  The  present  action  is  brought 
since  the  passing  of  tho  Act  of  1871,  and  is  to  be 
considered  under  the  law  as  it  now  stands  under 
that  enactment.  For  the  purpose  ot  assessing 
dilapidations,  under  circumstauces  such  as  the 
present,  a  useful  and  convenient  machinery  has,  by 
the  Ecclesiastical  Dilapidations  Act  1871,  been 
y)rovided.  The  sum  now  is  finally  and  conclusively 
uj^certained,  and  all  difficulties  and  delays  incident 
to  assessments  under  the  former  system  have  been 
abolished.  The  defendant  in  the  present  case 
says  that  the  plaintiff  has  no  right  to  recover  di- 
lapidations, which  have  been  properly  ascertained, 
from  him,  because  an  exchange  of  benefices  was 
agreed  to  and  carried  out  upon  certain  terms 
set  out  in  his  plea,  part  of  those  terms  being 
that  neither  should  charge  the  other  with  dilapi- 
dations. The  question  for  our  consideration  is, 
whether  such  an  agreement  as  that  set  out  in 
the  plea  is  good.  Mr.  Baylis  properly  admits 
that,  since  the  case  of  Goldhami  v.  Edwards,  he 
cannot  contend  that,  under  the  old  law,  a  plea 
such  as  the  present  would  not  be  good.  In  that 
case  it  was  argued  that  a  plea  such  as  the  present 


showed  an  agreement  that  might  be  simoniacal. 
It  was  held  that,  though  it  might  possibly  be 
simoniacal,  vet  it  was  perfectly  possible  that  sacb 
an  agreement  might  be  in  no  Megree  simoniacal. 
and  that  there  was  nothing  in  the  plea  to  lead  to 
one  conclusion  rather  than  the  other,  and  that, 
consequently,  the  plea  was  insufficient.    The  pre- 
sent plea  then,  but  for  the  statute,  is  a  good  one. 
Mr.  Baylis*s  contention  was,  that  though  that  was 
so,   yet  the  agreement  was   so  contrary  to  the 
statute  as  to  be  illegal.     Now,  I  agree  that  there 
might  be  an  agreement  or  a  contract  so  entirely 
contrary  to  a  statute  and  so  contradictory  to  its  prtj- 
visions  as  by  implication  to  be  prohibited,  although 
not  in  express   words  forbidden.     I  confess  for 
myself  that  at  first  I  was  disposed  to  think  that 
the  object  of  the  statute,  or  at  any  rate  one  of  the 
main  objects  of  it,  being  the  protection  of  the  bene- 
fice and  the  affording  of  seeurity  to  the  Governors 
of  Queen  Anne's  Bounty,  such  an  agreement  as 
the  present  might  be  impliedly   forbidden.     On 
fuller  consideration,  however,  I  think  that  it  is  not. 
The  objects  of  the  statute  may  well  be  effected 
without  our  so  holding.    In  substance  the  act  is 
this  :  the  bishop,  through  the  surveyor,  ascertains 
the  amount  required  to  make  good  the  dilapida- 
tions, and  then  states  the  amount  in  an  order. 
The    statute  provides  that  the    sum    so    stated 
in    the    order  shall    be    a    debt    due    from   the 
late  incumbent,  his  executors  or  administrators, 
to  the  new  incumbent,  and  shall  be  recoverable 
as  such  at  law  or  in  equity.     It  has  been  pointed 
out  by  Mr.  Gully  that  an  important  alteration  has 
been  effected  in  the  law  by  this  enactment ;  firbt, 
as  regards  the  remedy  for  the  recovery  of  di- 
lapidations ;    and,   secondly,  as   regards   the  na- 
ture of  the  liability  created  by  force  of  it.     The 
present   remedy  is  by  an  action    to    recover    a 
deDt,    whereas    formerly    the     remedy    was    by 
an    action    founded    upon   the   custom  of   Eng- 
land.   The    statute  further    enacts    by   sect,  lil 
that   ''the  new  incumbent  shall,   as   aud   when 
he  shall  recover  the  said  sum  or  any  part  thereof, 
forthwith  pay  the  amount  recovered  to  the  Gt)ver- 
nors "  of  Queen  Anne*s   Bounty ;    "  and  if  aud 
whenever  he  shall  recover  any  further  part  of  the 
said  sum,  ho  shall  in  like  manner  forthwith  pay 
to  the  governors  the  part  so  recovered."     By  sect. 
39  it  is  enacted,  that  "  the  amount  received  by  the 
governors  from  the  new  incumbent,  together  with 
the  sum  (if  any)  lent  by  them  to  him  as  aforesaid, 
shall  be  placed  in  their  books  to  the  credit  of  an 
account,  to  be  entitled  '  The  Dilapidation  Account* 
of  A.  B.,  incumbent  of  ,'  and  from  the  sum 

(if  any)  so  lent  by  them  they  shall  forthwith  pay 
and  discharge  the  costs  and  expenses  of  and  inci- 
dental to  the  preparation  and  completion  of  the 
security."  Sect.  40  enacts  that  "  the  new  incum- 
bent shall,  within  six  calendar  months  (or  within 
such  extended  period  as  is  hereinafter  mentioned) 
pay  to  the  governors  "  (of  the  Bounty,  that  is)  "  to 
be  carried  to  the  credit  of  the  said  account,  such 
sum  (if  any)  as,  together  with  the  sums  thereto- 
fore carried  to  the  credit  of  the  said  account,  will 
make  up  the  sum  stated  in  the  order  as  the  cost 
of  the  repairs."  This  is  then  a  direct  statutory 
provision,  that  if  the  new  incumbent  does  not  get 
the  money  from  the  old  incumbent,  he  must  him- 
self within  six  months,  or  at  most  within  twelve 
months,  pay  the  sum  stated  as  requisite  in  the 
order.  Sect.  43  gives  a  remedy  to  the  governors 
if  the  money  is  not  paid  to  them  by  the  new  incum- 
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bent  in  dne  conrse.  These  sections  apparently  are 
somewhat  harsh,  for  it  may  happen  that  the  new 
incumbent  gets  nothing  whatever  from  the  old 
incumbent,  and  has  to  find  a  snm  greatly  in  ex- 
cess of  what  he  originally  foresaw  when  he  accepted 
the  benefice ;  yet  it  must  be  recollected  that,  as  the 
law  stood  before  this  Act,  an  incambent  was  liable 
to  repair  the  buildings  of  his  benefice,  whether  he 
fonna  them  in  repair  or  not,  on  entering  upon 
it,  and  whether  he  obtained  any  sum  from  his  pre- 
decessor or  not.  Sect.  40  appears  to  me  to  be  the 
section  on  which  the  whole  matter  turns,  the 
other  sections  do  bat  strengthen  the  conclusion  to 
be  drawn  from  it.  The  living  is  at  anv  rate  to  be 
secured  from  dilapidations ;  if  the  old  incumbent 
does  not  pay,  the  new  must  find  the  money.  It 
seems  to  me  that  the  two  may,  as  far  as  this 
statute  is  concerned,  make  as  between  themselves 
what  bargain  they  please,  because  there  is  nothing 
expressly  forbidding  such  a  bargain,  and  the  pro- 
visions of  the  statute  prevent  such  a  bargain  from 
working  to  the  injury  of  the  living.  It  is  not  a 
bargain  contrary  to  the  policy  of  the  Act.  It  has 
been  argued  that  the  plea  and  replication,  taken 
together,  show  a  simoniacal  bargain,  that  is,  that 
they  disclose  facts  which  amount  to  simony.  It 
is  not  said  that  the  conduct  on  either  side  was  cor- 
rupt or  dishonest,  and  the  facts  stated  are  con- 
sistent with  honest  mistake.  No  facts  are  stated 
to  make  it  inequitable,  no  fraud  is  suggested  on 
the  pleadings  now  under  consideration ;  on  the 
contrary,  ail  suggestion  of  fraud  is  carefully  avoided. 
All  that  is  said  is  that  the  defendant  *'  knew  or 
ought  to  have  known  "  of  the  disparity,  and  that 
in  pleading  is  equivalent  only  to  *'  ought  to  have 
known." 

Brett,  J. — Before  the  Ecclesiastical  Dilapida- 
tions Act  1871,  it  was  the  duty  of  an  incumbent 
of  a  benefice,  or  his  representatives,  to  leave  it,  on 
his  ceasing  to  be  incumbent,  in  a  proper  state  of 
repair.  This  duty  could  be  enforced  by  the  new 
incumbent  by  an  action  on  the  case.  According  to 
the  case  of  Goldham  v.  Edwards  (sup.),  the  two 
could  make  a  bargain  like  the  present  as  the  law 
stood  before  the  recent  Act.  The  statute  imposes 
no  new  duty  on  the  retiring  incumbent,  no  novel 
liability  is  created  by  it.  Sect.  29  provides  for  the 
inspection  of  the  buildings  on  a  vacancy,  and 
sect.  34  provides  that  the  bishop  shall  make  an 
order  on  the  old  incumbent  stating  the  repairs  for 
which  the  late  incumbent  or  his  representative  is 
or  are  liable,  and  the  cost  of  such  repairs.  This  is 
made  on  the  old  incumbent,  because  his  ancient 
liability  remains,  though  the  machinery  for  en- 
forcing the  liability  is  new.  The  amount  now  is 
an  ascertained  amount,  and  sect.  36  gives  a  new 
form  of  action,  there  being  no  longer  any  need  of 
the  former  action  on  the  case.  That  is  all  that  is 
done,  except  that  in  favour  of  the  old  incumbent 
it  is  provided  that  no  action  for  an  unascertained 
amount  shall  be  brought.  The  question  raised 
now  is,  whether  the  statute  has  gone  further,  and 
prevented  that  which  was  before  a  defence  for  the 
old  incumbent  to  an  action  for  dilapidations  from 
being  so  any  longer.  It  has  been  argued  that  it 
does,  and  that  the  plaintiff  and  defendant  cannot 
contract  themselves  out  of  the  statute.  That  is  an 
expression  which  must  mean,  if  it  has  any  mean- 
ing, that  such  an  agreement  as  the  present  is 
either  expressly  or  by  implication  prohibited  and 
made  illegal  or  unenforceable.  Mr.  Baylis  says 
that  the  object  of  the  statute  is  the  protection  of 


the  benefice.  Now  it  is  evident  that  the  statute 
in  question  first  provides  a  method  of  ascertaining 
the  amount ;  and,  secondly,  protects  the  benefice. 
If  such  an  agreement  is  good,  the  Statute  by  no 
means  leaves  the  living  without  protection.  It 
first  leaves  the  old  incumbent  liable  where  he 
was  formerly  liable;  and,  secondly,  lets  the 
new  incumbent  sue  the  old,  where  b^  was  for- 
merly liable,  by  an  action,  no  longer  jon  the  case 
but  in  debt.  It  lets  the  new  incumbent  borrow 
money,  and  then  provides  that  he  must  pay  over 
to  the  governors  what  he  gets.  Sect.  40  protects 
the  living  by  enacting  that  he  must  pay  over  what 
he  gets,  and  that  he  must  pay  over  the  amount 
I  required  even  if  he  cannot  recover  it  from  the  old 
incumbent.  The  bishop  too  may,  if  he  does  not 
pay  over  the  amount,  secjuestrate  the  living  in  his 
hands.  Sect.  60  again  gives  further  protection  to 
the  living.  The  living  is  at  all  events  protected. 
The  agreement  is  not  so  far  in  contravention  of 
the  statute  as  to  be  illegal.  The  statute  does  not 
assume  to  interfere  in  any  way  with  the  law  as  to 
the  exchange  of  livings.  The  replication  discloses 
no  facts  which  make  out  that  this  agreement  is  a 
simoniacal  one,  it  does  not  show  that  it  was  cor- 
ruptly made. 

Denman,  J. — I  agree  entirely  with  the  view  ex- 
pressed by  the  re^t  ot  the  court.  The  argument 
of  Mr.  Baylis  turned  mainly  upon  the  point  that  a 
new  incumbent  had  a  right  given  to  him  for  the 
benefit  of  the  living,  out  of  which  he  could  not,  by 
any  agreement  of  his,  contract  himself.     Sect.  3d 

fives  him,  as  has  been  said,  merely  an  option  to  sue. 
t  would  be  going  far  to  say  that  the  Act 
means  that  this  shall  be  a  debt  as  to  which 
he  shall  make  no  arrangement,  and  which  he 
shall  not  release,  and  against  which  he  shall 
allow  no  set-off,  and  for  which  he  is  absolutely 
bound  to  sue.  The  Act  does  not,  in  fact,  say  any- 
thing of  the  kind,  and  the  scheme  of  the  Act  is 
contrary  to  such  a  contention. 

Solicitors  for  plaintiff,  Sliaw  and  Tremellen ;  for 
defendant,  Non-is,  Ailetit  and  Carter, 


Wednesday,  Jan.  26, 1876. 
Bailey  and  another  v.  Jamibson  and  others. 
Highway — Stoppa-ge  of  access — Loss  of  hiykway. 
Where  a  highway  is  stopped  or  diverted  by  order  of 
quarttr   sessions,  a  road   which  branches  from 
and  rejoins  the  highway  so  stopped  or  diverted, 
and  to  which  the  public  had  no  otiier  means  of 
access,  ceases  to  be  a  highway,  although  not  meu' 
Honed  in  the  order. 
The    second  count  of   the  declaration    was    for 
trespass  to  a  close  of  the  plaiutitfs  called  Bothal 
Wood  and  destroying  trees  and  underwood  and 
breaking  down  funces. 

The  delendants  pleaded  among  other  pleas  a 
public  right  "of  way  over  the  close  in  question. 

The  trial  took  place  before  Pollock,  B.  at  the 
Spring  Assizes  at  Newcastle  in  1875.  The  Uuke 
of  Portland,  who  was  one  of  the  plaintiffs,  was  the 
equitable  tenant  for  life  of  the  land  in  question, 
the  legal  estate  in  fee  being  vested  in  the  other 
plaintiff  Bailey  as  trustee.  Before  the  year  187  i 
there  had  been  a  public  footpath  from  Bothal  to 
Sheepwash,  in  the  county  of  Northumberland, 
passing  over  the  Duke  of  Portland's  land,  which 
was  coloured  red  on  the  plan  used  at  the  trial, 
and  was  referred  to  at  the  trial  and  on  the  argu- 
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Bailey  avu  anothek  v»  Jauieson  and  others. 


[C.P.  DiT. 


tnent  as  the  Eed  Eoad.  On  7tli  Jan.  1874  tho 
Bed  Boad  was  stopped  np  and  diverted  by  an 
order  of  quarter  sessions  under  the  Highway  Act 
of  1836  (5  &  6  Will.  4,  c.  60)  (a)  a  new  way,  which 
was  shorter  and  more  oommodious,  being  sub- 
stituted for  it.  The  new  way  lay  to  the  north  of 
the  Bed  Boad.  At  a  spot  where  the  Bed  Boad 
passed  through  Bothal  Wood,  near  the  bank  of 
the  Biver  Wansbeck,  an  old  path,  referred  to  as 
the  Green  and  Yellow  Path,  turned  off  to  the 
south  of  the  Bed  Boad,  and  passed  over  land  of 
the  plaintiffs,  and  rejoined  the  Bed  Boad  further 
on.  The  Green  and  Yellow  Path  was  not  referred 
to  in  the  order  of  Quarter  Sessions  of  7th  Jan. 
1874,  by  which  the  Bed  Boad  was  stopped  up ;  but 
the  effect  of  stopping  up  the  Bed  Boad  was  to 
isolate  the  Green  and  Yellow  Path  at  both  ends,  so 
that  it  no  longer  joined  any  way  over  which  the 
public  had  a  ri^ht  to  pass.  The  defendants 
claimed  a  public  right  of  way  over  the  Green  and 
Yellow  Path,  and  the  trespasses  complained  of  in 
the  second  count  of  the  oieclaration,  which  were 
admitted  at  the  trial,  were  committed  in  assertion 
of  this  alleged  right.  The  verdict  was  for  the 
plaintiffs,  damages  40^. 

A  rule  nisi  was  afterwards  obtained  pursuant 
to  leave  reserved  to  enter  the  verdict  for  the 
defendants  on  the  second  count  on  the  ground 
that  the  way  in  the  second  count  was  a  public  way 
and  had  not  been  lawfully  closed. 

Herschell,  Q.O.  (G.  Bruce  and  E.  Bidley  with 
him)  showed  cause. — ^The  question  is,  what  effect 
the  order  of  quarter  sessions  sbopping  up  the 
Bed  Boad  had  upon  the  way  over  which  the  de- 
fendants claim  a  right  of  passing.  The  point  is  a 
new  one,  and  no  authority  directly  bearing  on  it 
can  be  found;  but  on  principle,  from  the  very 
nature  of  things,  a  roaa  access  to  which  by  the 

Eublic  is  closed  at  each  end,  cannot  possibly  be  a 
ighway.  The  effect  of  the  order  of  quarter 
sessions  therefore  was  to  close  by  implication  the 
path  in  question,  and  the  defendants  were  not 
justified  in  passing  along  it,  as  it  had  ceased  to 
be  a  public  highway.  [Lord  Coleridge,  C.J. — In 
Bum's  Justice,  vol.  2,  p.  976,  3rd  edition,  a  high- 
wav  is  defined  as  "  a  right  of  passage  for  the 
public  in  general  without  distinction."] 

G.  Grompton  (Hamilton  with  him)  in  support 
of  the  rule. — No  doubt  the  question  is,  what 
effect  is  to  be  given  to  the  order  stopping  up 
the  Bed  Boad,  but  that  order  does  not  in  any 
way  refer  to  the  path  which  the  defendants  allege 
to  be  a  highway.    "Once  a  highway  always  a 

(a)  By  5  &  6  Will.  4,  o.  50,  as.  84,  85,  when  the  inhabi- 
tants in  vestry  assembled  deem  it  expedient  that  a  high- 
way should  be  stopped  np,  diverted,  or  tamed,  the 
chairman  of  the  meeting  shall,  by  an  order  in  writing, 
direct  the  sorreyor  to  appl^  to  two  jnstioes  to  view  it ; 
and  if  it  appear  npon  the  view  that  the  highway  may  be 
diverted  or  tamed  so  as  to  make  the  same  nearer  or 
more  oommodioos  to  the  pablio,  and  if  the  owner  of  the 
land  throagh  which  the  new  road  is  to  pass  consent  in 
writing,  or  if  it  appear  that  a  pablio  highway  is  onneoes- 
sary,  certain  notices  shall  be  pnblished  as  by  the  Act 
directed,  and  a  plan  laid  before  the  jnstices,  who  shall 
then  make  a  certificate,  which  is  to  be  lodged  with  the 
clerk  of  the  peace  and  read  in  court  at  qaarter  sessions, 
and  afterwards  enrolled  together  with  the  proof  plan 
and  consent  among  the  records  of  qaarter  sessions. 
The  Act  goes  on  to  provide  for  an  appeal  against  sach 
order  or  certificate,  and  by  sect.  91  if  no  appeal  ir  made 
or  if  the  appeal  is  diemissed  the  jnstices  at  qaarter 
sessions  shall  make  an  order  to  divert  or  stop  up  the 
old  hiffhway. 


highway,"  is  an  undoubted  rule  of  law,  and  the 
only  exception  to  it  is  where  the  highway  is 
stopped  aooording  to  statutory  powers.  A  high- 
way cannot  cease  to  be  such  by  means  of  the  in- 
direct effect  of  an  order  relating  to  a  different 
road.  It  is  true  that  there  is  no  authority  to  be 
found  as  to  the  effect  of  stopping  up  both  ends  of  a 
highway,  but  it  is  dear  that  stopping  up  one  end 
so  as  to  make  it  a  oul  de  «ac,  does  not  deprive  it  of 
its  character  of  a  highway : 

Baieman  v.  BVueh,  18  Q.B.  870 ;  21  L.  J.  406,  Q.B ; 

Qwyn  V.  Ha/rdnoieL  1 H.  &  N.  49;  25  L.  J.  97,  M.G.  ; 

Botuih  V.  77m  E<ut  London  RoAlway  Company,  L.  Bep. 
16  Eq.  106 ;  42  L.  J.  477,  Ch. ; 

R,  V.  Waller,  31  L.  T.  Eep.  N.S.  777; 

R,  V.  Bumey,  81,L.  T.  Bep.  N.S.  828. 
These  cases  are  in  favour  of  the  defendants.  If 
a  highway  can  be  stopped  indirectly  and  by  im- 
plication, it  may  in  many  cases  cause  hardship  to 
individuals  and  injury  to  the  public.  He  also 
referred  to 

R,  V.  The  MarquiM  of  Downahire,  4  A.  &  E.  698 ; 

Dawen  v.  HaMiUng,QC.  B..  N.3..  848 :  29  LMT.d43,  CP. 

Lord  CoLEKiDOB,  G.J. — In  this  case  the  effect  of 
an    act  which  was    properly  done  has  been    to 
deprive  the  public  of  the  means  of  aooess  to  that 
which  had  previously  been  a  public  way.    The 
act  I  speak  of  as  having  been  properly  done,  was 
the  stopping  up  of  the  Bed  Boad.    The  stopping 
of  the  Bed  Boad  was  a  legal  act  after  the  notices 
had  been  given ;  it  was  done  by  the  proper  au- 
thority, and  was  not  appealed  against,  so  we  must 
take  it  that  the  stopping  up  was  acquiesced  in.  It 
is  said  that  the  stopping  up  of  the  other  road 
would    be   an    unexpected   consequence   of    the 
stopping  of  the  Bed  Boad.    That  may  be  so,  but 
the  question  is  whether  this  consequenoe  has  or 
has  not  followed.    It  must  be  taken  that  the  Bed 
Boad  opened  into  the  other  road,  which  was  not 
in  terms  stopped,  but,  as  the  Green  and  Tellow 
Boad  began  and  ended  in  the  Bed  Boad,  Uie 
question  arises  whether,  if  a  road  is  in  this  way 
rendered  impassable,  it  has  lost  the  character  of  a 
highway,  which  it  must  be  taken  to  have  had. 
It  is  admitted  that  no  authority  directly  in  point 
can  be  found;  there  is  no  case  which  directly 
decides  the  question  whether  a  track  retains  the 
character  of  a  public  highway  when  access  to  it  by 
the  public  is  prevented.     We  are  therefore  driven 
to  principle  in  order  to  arrive  at  a  decision,  and 
the  true  prinqiple  seems  to  be  this,  that  a  high- 
way is  a  way  from  one  place  to  another,  not 
necessarily  from  town  to  town,  but  from  one  ia- 
habited  place  to  another,  along  which  all  subjects 
of  the  Queen  have  a  right  of  passage ;  this  implies 
that  it  must  lead  from  one  place  to  another  place. 
The  cases  to  some  extent  assist  us,  but  do  not 
decide  the  point.     It  has  been  argued  that  a 
highway,  one  end  of  which  has   been  lawfully 
obstructed,  ceases  to  be  a  highway,  and  that  con- 
tention was  put  forward  in  Wood  v.  Veal  (5  B.  A 
A.  454) ;  and  R.  v.  The  Marquie  of  Doumshire 
(4  A.  &  E.  698) ;  but  it  is  clear  that  to  stop  up  one 
end  of  a  road  does  not  take  away  its  character  of 
a  highway.    Many  roads  must  end  in  a  eul  de 
sac  where  they  run  down  to  the  sea,  but  they  are 
none  the  less  highways  on  that   account.      No 
doubt  a  highway  includes  the  idea  of  "  passage," 
and  it  is  defined  consistently  with  this  view  by 
Blackstone  (Commentaries,  Book  I.,  cap.   9,  p. 
358,   and  Book  II.  cap.  3,  p.  35)  and  Hawkins 
(P.  G.  Book  I.  cap.  32),  but  a  way  up  and  back  is 
a  passage,  and  there  is  nothing  inconsistent  with 
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Ex  parte  Thi  Ebctoa  op  Gamston. 


[Chan.  Diy. 


the  nature  of  a  highway  in  its  not  being  a 
ihoroaghfare,  and  the  end  of  e^  cul  de  eacia  as 
good  a  terminas  as  the  seashore.  This  view  of 
the  question  to  some  extent  assists  ns,  bat  it  does 
not  decide  the  point;  it  only  goes  so  far  as  to 
show  that  unless  there  is  some  notion  of  passage, 
and  unless  there  are  some  natural  termini,  there 
would  be  no  room  for  argument.  There  must  be 
ends  to  the  highway,  and  a  right  to  walk  along  to 
the  end,  which  is  here  entirely  absent,  for  by  the 
act  of  the  proper  authority,  the  pubHo  are  pre- 
yented  from  getting  in,  and  the  path  is  isolated. 
It  has  therefore  ceased  to  be  a  highway,  and  any 
person  who  attempts  to  justify  his  presence  there 
by  alleging  that  it  is  a  highway  fails.  I  aspree 
with  the  general  rule  that  if  he  is  right  you  cannot 
make  him  a  trespasser,  because  he  cannot  have 
got  to  the  place  without  a  trespass,  but  it  is 
necessary  to  decide  whether  the  road  remains  a 
highway,  and  for  the  reasons  I  haye  giyen,  I  am 
of  opinion  that  it  does  not.  No  doubt  other  cir- 
cumstances are  conceiyable  under  which  it  would 
be  yery  inoonyenient  that  a  highway  should  be 
stopped  up  in  this  way,  but  the  argument  ab 
ineonvenientif  is  not  logical,  and  although  it  may 
sometimes  be  a  reasonable  argument  to  use,  I 
think  it  is  not  in  this  case  sufficient  to  alter  the 
logical  conclusion  at  which  I  should  otherwise 
arrive.  There  is  no  suggestion  that  by  absence 
of  proper  notices  any  rights  were  take  away.  It 
was  an  old  highway,  which  was  probably  for- 
gotten, and  ^by  operation  of  law  access  to  it  was 
stopped.    The  rule  must  be  discharged. 

Desuas,  J. — I  am  of  the  same  opinion.  The 
great  difficulty  arises  from  the  doctrme  "  once  a 
highway  fdway s  a  highway,"  and  from  the  neces- 
sity of  imposmg  some  limitation  upon  that  doc- 
trine apart  from  statutory  powers ;  but  I  think  we 
are  compelled  to  hold  that  this  is  a  case  where 
what  was  a  highway  in  former  times  has  ceased 
to  be  such  by  operation  of  law  without  comins 
within  any  statutory  power.  By  means  of  legal 
acts  which  were  done  at  each  end  of  the  road  it 
ceases  to  be  a  place  to  which  there  is  legal  access, 
and,  as  it  is  left  without  legal  access  to  it  for  all 
the  Queen's  subjects  as  such,  no  public  highway 
remains.  The  cases  which  have  been  cited  in  sup- 
port of  the  other  yiew  (BcUemwn  y.  Black,  18  Q.  B. 
870 ;  21  L.  J.  406,  Q.  B.,  and  Souch  y.  The  Eaet- 
London  Baikoay  Company,  L.  Bep.  16  Ecj.  108 ;  42 
L.  J.  477,  Gh.)  show  that  where  one  end  is  stopped 
up  the  road  may  still  continue  to  be  a  highway,  but 
no  case  has  decided  that  where  there  has  been  a 
legal  stopping  up  of  both  ends  the  highway 
remains,  and  principle  compels  us  to  hold  that  it 
does  not.  We  were  pressed  with  the  considera- 
tion of  the  injustice  that  might  arise  in  certain 
oases,  for  instance  if  a  long  lane  were  stopped  up 
in  this  way,  which  had  furnished  a  conyenient 
mode  of  access  to  a  number  of  dwellings,  but  I 
think  this  ought  not  to  weigh  with  us ;  it  is  un- 
likely that  the  question  would  arise,  for  persons 
would  be  sure  to  do  enough  in  such  a  case  to  pre- 
vent the  Yray  from  being  stopped.  In  the  present 
case  there  was  only  a  short  piece  of  what  seems  to 
have  been  a  forgotten  old  path,  and  therefore  the 
argument  ah  inconvenienti  is  not  so  applicable  as 
it  might  otherwise  haye  been.  Now  that  the  road 
is  not  passable  by  the  public  it  is  not  a  public 
highway. 

LiiHBLET,  J. — ^I  am  of  the  same  opinion.  I 
understand  Mr.  Herschell  to  argue  that  there  can 


be  no  public  highway  without  public  access,  and 
that  seems  reasonable,  for  it  is  a  contradiction  in 
terms  to  say  that  there  is  a  public  highway  and 
yet  that  the  public  have  no  access  to  it.  The 
difficulty  as  to  persons  haying  lands  abutting  on 
the  road  is  not  insuperable,  for  if  there  is  any 
right  of  ownership  tnat  right  remains,  and  the 
mere  fact  that  they  had  other  rights  of  getting 
there  does  not  affect  the  question.  I  wish  to  guard 
against  any  supposition  that  a  road  could  be 
stopped  up  by  stopping  up  the  roads  leading  to  it 
without  sufficient  notices.  Bide  discharged. 

Solicitors  fur  plaintiffs,  Bailey,  Shaw,  and  Co., 
for  BrumeU  and  Brumell,  Morpeth. 

Solicitor  for  defendants,  G.  J.  Broftnlow,  for 
Keenlyeide  and  Foreter,  Newcastle-upon-Tyne. 


CHANCERY    DIVISION. 
(Before  Vice-Chancellor  Bacon.) 

B«ported  by  F.  Oould  and  H.  L.  Fxassk,  Eaqxt.,  Buriaton- 

at-Law. 


Saturday,  Jan  22, 1876. 
Ex  parte  The  Bectob  of  Gaxston, 

Lands  Clauses  Act,  sect,  69 — Olehe  lands — Permanent 
Im/provements — Farm  buildings  —  Investment  of 
purchase  money  in  defraying  cost  of— Surveyor's 
fees, 

Whefre  it  wUX  he  a  permanent  and  beneficial  m- 
provem^ent  the  court  wiU  sanction  the  application 
of  part  of  the  purchase  money  of  glebe  lands, 
taken  by  a  railway  company,  in  defranfing  part 
of  the  cost  of  erecting  farm  ImUdings  on  the 
remainder, 

Petitiok. 

In  the  year  1853  a  portion  of  the  glebe  lands  of 
Gamston  Bectory,  in  the  county  of  Nottingham, 
were  taken  by  a  railway  company,  and  the  pur- 
chase money  was  paid  into  court  and  investea  in 
the  purchase  of  14122.  5^.  bd,  consols. 

The  glebe  lands  consisted  of  261  acres,  nearly 
the  whole  of  which  was  arable,  and  there  was  no 
house  or  any  farm  buildings  of  any  description  on 
the  lands. 

In  1874  the  recter  built  a  substantial  farm- 
house with  outbuildings  on  the  glebe  lands  at  a 
coat  of  about  lOOOL,  whereby  the  rental  of  the 
lands  was  materially  increased.  About  880Z.  of  the 
10002.  had  been  adyanced  to  him  by  the  goyernors 
of  Queen  Anne*s  Bounty,  and  he  now  applied 
that  the  remaining  1202.  might  be  raised  and  paid 
out  of  14122.  56.  5d.  Consols  m  court.  The  patron 
of  the  living  and  the  bishop  of  the  diocese  had 
giyen  their  consent  to  the  application.  The  1202. 
was  required  for  the  purpose  of  paying  the  sur- 
yeyor's  and  architect's  fees. 

Chapman  Barber,  in  support  of  the  petition, 
submitted  that  although  in  such  cases  the  money 
was  generally  expended  in  the  erection  or  repair 
of  a  rectory  house,  yet  the  court  had  sometimes 
permitted  the  money  to  be  laid  out  in  other  per- 
manent improvements.  Here  the  rental  of  the 
farm  was  increased  some  602.  per  annum,  and  in 
Ex  parte  the  Bector  of  Shipton-under-Wychwoi d 
(19  W.  E.  549).  Lord  Hathertey  had  sanctioned  the 
outlay  of  part  of  the  purchase  money  in  the 
erection  of  farm  buildings. 

The  Vice-Chancellor  made  the  order. 

Solicitor,  H,  S.  Nettleship, 
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TaRBT  17.  ASHTON. 


[Q.B.  DiT. 


QUEBN*S  BENCH  DIVISION. 

Beported  by  M.  W.  McEsllab,  J.  M.  Lblt.  and  B.  EU 
▲xPHLSTT,  Eiqrs.,  BardAten-at-Law. 


'•I 


Mo7iday,  Jan.  24, 1876. 

Tarby   v.  Ashton. 

Dufy  of  occupier  of  house  abutting  on  highway — 
Fall  of  pa7't  of  lamp — Prior  employment  of  neg- 
ligent  contractor  to  repair —  Whether  occupier 
excused  by  employment  of  contractor. 
The  duty  of  him  who  occupies  a  house  abutting 
on  the  highway  is  to  repair  all  known  defects 
.  of  the  house  and  its  appurtenances  the  non-repair 
of  which  may  result  xn  danger  to  the  passers  by ; 
and  thai  duty  is  not  discharged  by  the  employ- 
ment  of  a  contractor  to  repair  such  defects.  If 
damage  results  from  the  negligence  of  a  contractor 
80  employed  the  householder  is  liable. 
A.  occupied  a  house  abutting  on  a  street.  Pro- 
jecting from  the  front  wail,  about  15/^  over  the 
pavement,  was  a  lamp,  which  A.  had  employed 
n  contractor  to  repair,  along  with  his  other  lamps. 
The  contractor  did  his  work  badly.  Another  con- 
tractor, being  afterwards  employed  by  the  defen- 
dant to  examine  the  lamp,  placed  a  ladder  against 
the  bracket  which  joined  it  to  the  wall.  The 
weight  of  the  ladder  and  the  rotten  state  of  the 
bracket  caused  the  lamp  to  faM  and  injure  T.,  a 
passer  by  in  the  street. 
Held,  thai  A,  was  responsible  to  T.for  the  injury  so 
caused,  and  a  rule  to  set  aside  a  verdict  entered 
for  T.  at  tlie  trial  discharged. 
Whether'  A.  would  have  been  liable  if  he  had  never 

kiiown  tJie  decanted  condition  of  the  lamp,  qucere. 
Declaration  that  the  defendant  was  possessed  of  a 
house,  and  of  a  lamp  projecting  from  and  fastened 
to  the  same,  and  overhanging  a  certain  public 
highway,  and  conducted  himself  so  negligently  in 
tlie  management  and  keeping  of  the  said  lamp, 
and  of  an  arm  bracket  and  apparatus  which  sup- 
ported the  same,  and  of  the  pipes  which  conveyed 
the  gas  to  the  said  lamp,  and  in  suffering  the  same 
to  be  out  of  repair,  and  in  certain  work  and 
repairs  which  were  being  done  to  the  said  lamp, 
and  so  wrongfully  omitted  to  take  precautions  to 
prevent  the  said  lamp  from  falling  upon  persons 
passing  along  the  said  highway,  or  to  give  them 
any  warning  in  that  behalf,  that  by  reason  of  the 
premises  the  said  lamp  fell  upon  the  plaintiff 
while  she  was  lawfully  passing  along  tne  said 
highway,  and  threw  her  down  and  greatly  in- 
jured her. 

A  second  count  charged  that  the  defendant 
suiTered  the  lamp  and  bracket  to  be  in  a  ru.nons, 
weak,  and  insecure  state  and  condition,  and  out  of 
repair,  so  as  to  be  dangerous  to  aud  likely  to  fall 
upon  and  injure  persons  passing  along  the  high- 
wny,  whereby  the  plaintiff"  was  thrown  down, 
l^leas  not  guilty  and  not  possessed. 
Issue  thereon. 

The  cause  came  on  to  be  tried  before  Quain,  J. 
and  a  common  jury  at  the  Guildhall  Sittings  after 
Hilary  Term  1875,  when  the  following  facts  ap- 
peared in  evidence : 

The  plaintiff  was  a  barmaid  residing  in  Dulwich, 
and  the  defendant  a  licensed  victualler  who  kept 
the  Hampshire  Hog  Inn  in  the  Strand.  The 
plaintiff  was  walking  along  the  Strand  at  about 
;J.nO  p.m.  on  the  l^th  Nov.  1874.  When 
opposite  the  defendant's  house,  one  of  the  gas 
lumps  hanging  from  the  house  over  the  pave- 
nitiit  about  15it.,  fell  and  injured  her  in  its  fall. 


The  immediate  cause  of  the  fall  of  the  lamp  (vrhich 
weighed  about  501b.)  was  this:  The  gas  being 
out  of  order,  the  defendant  had  engaged  a  gas- 
fitter  named  Weaver  to  pat  it  to  rights.  The  ga.H- 
fitter  had  placed  a  ladder  against  the  bracket  of 
the  lamp,  and  was  just  mounting  the  ladder  for 
the  purpose  of  reaching  the  lamp  and  blowing  the 
water  out  of  the  gas  pipes,  when  the  bracket  i^ave 
way  from  the  weight  of  the  ladder,  aud  the  lamp 
at  once  fell.  In  the  preceding  August  the  defen- 
dant had  contracted  with  a  gaafitter  named  Chap- 
pell  for  the  repair  of  all  his  lamps,  including  the 
one  in  question.  Chappell  had  done  certi^iu 
repairs,  for  which  the  defendant  had  paid  him. 

In  answer  to  questions  put  by  the  learned  jadge, 
the  jury  found  that  there  was  no  negligence  on 
the  part  of  the  defendant  except  by  Chappell ;  that 
there  was  no  negligence  on  the  part  of  Weaver; 
that  there  was  negligence  on  the  part  of  Chappell, 
"  the  defendant's  servant,"  (a)  that  the  immediate 
cause  of  the  fall  of  the  lamp  was  the  fall  of  the 
ladder,  and  that  the  lamp  was  out  of  order  through 
general  decay,  but  not  to  the  knowledge  of  the 
defendant,  and  they  assessed  the  damages  at  40Z. 
The  learned  judge  then  directed  a  venlict  to  be 
entered  for  the  plaintiff  to  that  amount,  reserving 
leave  to  move  on  behalf  of  the  defendant. 

A  rule  having  been  obtained  accordingly  to  set 
aside  the  above  verdict  and  enter  a  verdict  for  thu 
defendant  or  a  nonsuit,  on  the  ground  that  upon 
the  ruling  of  the  learned  judge  and  the  findings  of 
the  jury,  he  ought  to  have  directed  a  son  suit  or 
a  verdict  for  the  defendant, 

Collins  and  Poulter  for  the  plaintiff,  now  showed 
cause. — The  defendant  is  liable  for  the  state  of  his 
premises  in  any  event,  and  the  plaintiff  is  entitled 
to  recover  from  him  for  injuries  caused  to  her  by 
the  fall  of  an  ill-constructed  lamp  in  a  public 
thoroughfare. 

Beg.  V.  Watson,  2  Ld.  Raymond  856 ; 
Quarman  v.  Bximeit,  6  M.  &  W.  499,  per  Parke,  B., 
at  p.  510. 

In  Reg.  v.  Watson  the  defendant  was  indicted 
for  that  he  was  possessed  of  a  house  adjoining  to 
a  common  bridge;  that  he  ought  to  repair  the 
house  ratione  ienurce ;  but  that  ne  permitted  it  to 
be  so  much  out  of  repairs  that  it  was  ready  to  fall 
upon  the  Queen's  subjects  passing  over  the  bridge. 
It  appeared  that  the  defendant  was  tenant  at  will 
only,  but  judgment  was  given  against  him.  '*  He 
ought,"  it  was  said  "  to  repair  the  house,  so  that 
the  public  be  not  prejiidiced  by  want  of  repaii*s." 
And  in  Quarman  v.  Burnett  it  was  said  by  Parke, 
B.,  "  The  rule  of  law  may  be,  that  where  a  man  is 
in  possession  of  fixed  property,  he  must  take  care 
that  his  property  is  so  used  or  managed  that  other 
persons  are  not  injured,  and  that  whether  his  pro- 
perty be  managed  by  his  own  immediate  servants, 
or  by  contractors  with  them,  or  their  servantp. 
Such  injuries  are  in  the  nature  of  nuisances." 
[Blackburn,  J. — The  jury  have  negatived  personal 
knowledge  and  negligence  in  the  present  defen- 
dant.] It  is  submitted  that  the  liability  attaches, 
independent  of  any  question  of  knowledge.  The 
rule  is  thus  put  in  Dicey  on  Parties,  p.  453.  "  Tbe 
employer,"  it  is  there  said,  "  is  liable  when  the  con- 
tractor is  entrusted  with  the  performance  of  a  duty 
incumbent  upon  the  employer,  and  omits  to  per- 
form it."     [Blackburn,    J. — We    cannot   take  a 


(a)  Chappell  was,  and  is  treated  in  tbe  jadflrment  of 
the  court  lus  beinjf,  npt  a  servant,  but  a  contractor. 
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modem  text  book  as  au  authority.]  Two  aathori- 
ties  bear  out  the  proposition.    Thev  are 

Pickard  ▼.  amith,  10  C.  B.,  N.8.,  470 ; 
Hole  ▼.  Sittingboume  Raihocvy  Company.  90  L.  J.  86, 
Ex. ;  6  H.  &  N.  488. 

Even  if  this  be  not  so,  Chappell  was  a  servant, 
and  the  defendant  was  liable  for  his  acts.  He 
would  even  have  been  liable  criminally. 

Reg,  V.  atephent,  L.  Bep.  1  Q.B.  702 ;    14  L.  T.  Bep. 
N.  S.  5d3. 
[Blic&buIlk,  J. — Chappell  was  not  a  servant,  but 
an  independent  tradesman.]    They  also  cited 

Bamea  v.  Ward,  9  C.  B.  892 ;  19  L.  J.  195,  C.  P. ; 
Fletcher  v.  Rylands^  L.  Bep.  3  H.  of  L.  330 ; 
Hadley  ▼.  Taylor,  L.  Bep.  1  C.  P.  63. 

Mclntyre,  Q.G.  and  Darling,  for  the  defendant, 
supported  the  rule. — ^There  is  no  negligence  here 
on  the  part  of  the  defendant,  and  if  there  is,  it 
was  not  the  cause  of  the  plaintiflTs  injuries. 
[BLACitBuaN,  J. — Negligence  is  relative.  The 
question  is  what  was  the  defendant's  duty  P]  In 
no  case  has  a  person  in  the  position  of  the  defen- 
dant been  held  liable  where  he  had  neither 
knowledge  or  means  of  knowledge.  [Blacelburn, 
J.-^Is  there  any  authority  to  show  that  a  person 
having  a  duty  cast  upon  him  discharges  it  by 
employing  somebody  else  to  do  it  for  him  P  Can 
the  defendant  get  off  because  he  employed  a  con- 
tractor who  cheated  him  P]  In  NirhoU  v.  Mars- 
land  (L.  Rep.  10  Ex.  265),  it  was  held  that  the 
defendant  was  not  liable  to  an  action  for  an  escape 
of  water  caused  by  an  agent  beyond  his  control, 
as  he  had  used  all  reasonable  care  to  keep  the 
water  on  his  own  land.  [Quain,  J.  referred  to 
FrandB  v.  Coekerell  (L  Rep.  6  Q.  B.  184 ;  22  L.  T. 
Bep.  N.  a.  203,  aff.  on  appeal,  L.  Rep.  6  Q.  B. 
501 ;  39  L.  J.  291,  Q.  B. ;  23  L.  T.  Rep.  N.  S.  466). 
in  which  case  it  wns  held  that  the  person  who  had 
employed  a  contractor  to  erect  a  ptand  upon  a 
race  course  was  responsible  for  injuries  occasioned 
by  the  defective  construction  of  the  stand.]  The 
duty  of  the  defendant  cannot  be  put  higher  than 
that  of  a  bailee  of  a  chattel.  In  Searle  v. 
LaveHck  (L.  Rep.  9  Q.  B.  122 ;  43  L.  J.  43.  Q.  B. ; 
30  L.  T.  Rep.  N.  S.  89)  it  was  held  that  a  livery 
stable  keeper  was  not  liable  for  injury  caused  to 
carriages  placed  in  his  keeping  by  the  fall  of  the 
building,  in  a  case  where  the  careless  conduct  of 
the  builder  was  the  real  cause  of  the  aocidont. 
How  can  the  defendant  be  under  a  greater  liability 
than  the  livery  stable  keeper  P 

Blackburn,  J.— When  we  get  at  the  exact  facts 
of  this  case,  to  which  I  desire  \  o  confine  myself, 
I  have  no  doubt  as  to  the  law.  The  defendant 
occupied  a  building  which  abutted  on  the  highway, 
and  a  lamp  projected  fiom  that  building  over  the 
highway.  If  toe  lamp  had  been  always  kept  in  a 
proper  state,  it  would  have  been  harmless  to  the 
passers  by,  but  by  being  in  an  improper  state,  it 
became  dangerous.  Now  there  is  no  doubt  that 
knowingly  to  maintain  such  a  thing  in  an 
improper  state  wonld  be  a  nui^anoe  to  the 
highway.  Thus  much  was  decided  in  R.  v.  Waf- 
ifint  (1  Ld.  Raym.  856.)  I  do  not  decide  how  far 
the  occupier  would  be  liable  in  a  case  where  the 
danger  lo  the  public  arose  from  a  latent  defect  in 
his  house  or  the  a})purtcnances  of  it.  Take  the 
case,  for  instance,  of  a  wrong  doer  digging  out 
coals,  and  making  the  house  unsafe  by  und»;r- 
ininincit;  in  that  case  I  by  no  mean.s  say  that 
the  liouseholder  would  be  liable  in  any  evviit. 
Uui  I  do  say  tht«.  that  the  householder  would  be 
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responsible  as  soon  as  he  knew  of  such  a  defect. 
I  will  go  further,  and  say  that  a  householder 
having  that  on  his  premises  which  is  liable  to 
fall  into  decay,  and  which  he  knows  will  ultimately 
fall  into  decay,  has  a  duty  cast  upon  him  to  in- 
vestigate and  repair.  Whether  he  would  be  liable 
if  the  defect  were  latent,  and  he  consequently 
tailed  to  discover  it,  is  a  point  of  considerable 
doubt,  which,  as  I  said  before,  I  do  not  decide. 
It  is  enough  for  the  present  case  to  say  that  if  the 
detect  be  discovered,  the  householder  is  bouud 
to  repair.  Now  in  August  the  plaintiff  appears  to 
have  become  aware,  applying  nis  common  sense 
to  the  matter,  that  these  lamps  were  going  out  of 
repair.  Acting  very  properly,  he  proceeded  to 
have  them  mended,  and  employed  a  contractor  — 
for  Chappell  was  not  a  servant — to  do  the  work 
for  him.  It  does  not  appear  that  he  was  careless 
in  his  uelection  of  Chappell  as  contractor,  but  that 
does  not  affect  the  question.  It  comes  to  this  .- 
The  defendant  having  a  lamp,  and  it  being  his 
duty  to  investigate  the  state  of  it,  employs 
Chappell  to  do  that  duty  for  him.  Because 
Chappell  failed  in  his  'duty  to  the  defendant,  the 
defendant's  duty  to  investigate  is  not  therefore 
discharged.  Consequently  the  defendant  is  liable, 
and  this  rule  must  be  discharged. 

Lush,  J. — I  am  ot  the  same  opinion.  The 
question  is  what  is  the  duty  of  a  person  in  the 
position  of  the  defendant  P  Is  it  his  duty  do 
maintain  his  premises  in  good  repair,  or  only  to 
employ  a  competent  person  in  the  work  of  main- 
taining them  P  I  think  the  mere  statement  of  the 
vase  suggests  its  answer.  A  person  who  keeos  a 
lamp  of  this  kind  puts  the  public  in  peril.  He 
cannot  get  rid  of  his  duty  to  put  the  public  out  of 
peril  by  employing  another  person  to  take  the 
necessary  steps  for  doing  so. 

QuAiN,  J. — I  am  of  the  same  opinion.  The 
question  is  what  was  the  duty  of  the  defendant? 
He  chooses  to  hang  out  a  lamp  from  his  house 
ovev  the  public  street.  I  think  tnat  B.  v.  WtUsan 
{uhi  eujh)  shows  that  it  was  his  duty  to  repair  the 
lamp  and  keep  it  in  repair.  It  is  plain  that  one  of 
the  public;  hau  received  injury  from  the  lamp  being 
out  of  repair.  This  being  so,  can  the  defendant) 
shift  the  responsibility  from  himself  b^  showing 
that  he  had  employed  a  contractor  to  do  tihe 
repairs  P  I  think  not.  None  of  the  cajen  which 
have  been  cited  bear  out  such  a  proposition.  For 
these  reasons  I  agree  with  the  rest  of  the  court 
that  this  rule  ought  to  be  discharged. 

Bide  discharged. 

Solicitor  for  the  plaintiff,  L,  W,  Gregory. 

Solicitor  for  the  defendant,  E,  Froggart. 


Saiurday,  Jan.  15,  1876. 
Reg.  v.  Justices  of  Lakcashibe. 

Appeal  to  quarter  sessions  against  poor  rate — 
Practice  of  adjourned  sessions — Notice  of  appeal — 
Jurisdiction  of  Sessions — Sfafufes  17  Oeo.  2,  c. 
38,  *.  4;  12  fid  Vict.  c.  45,  «.  1 ;  27  A  28  Vict, 
c,  39,  8.  1. 

B.,  heing  dissatisfied  with  the  decision  of  an  assess- 
ment committee  given  on  16th  June,  resolved 
to  appeal  to  the  Kirhdale  Sessions  of  the  County 
of  Lancashire. 

Fourte*'n  da/ys*  notice  of  a/ppeal  is  required  to  be 
given  to  tfte  overseers,  and  twenty-otie  days  to 
tJie    assessiyient    committee.      Tlie   next    qtuirter 
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tfesaione  for  the  cotmty  of  Lancaster  were  held 
on  the  2Sth  June,  and  by  adjournment  at 
Kwkdale  on  \^th  July.  B,,  duly  served  his 
notice  of  appeal  for  the  Michaslmas  QuoArter 
Sessions,  which  commenced  at  Lancaster  on  18th 
Oct,  and  were  held  at  KirJcdale  by  adjournment 
on  2tid  Nov.  The  justices  having  refused  to  heao' 
the  appeal  on  the  grow/id  thai  B.  should  have  given 
the  requisite  notices  for  the  sessions  held  at  Kirk- 
dale  on  the  13^  July. 
Held,  that  the  justices  were  wrong  inasmuch  as 
time  for  giving  notice  oj  a/ppeal  must  be  calculaled 
in  reference  to  the  Urst  doAf  of  the  commencement 
of  the  sessions  ai  Lancaster,  and  not  to  the  first 
day  of  the  adjournment  thereof  ai  Kirkdale. 
Beg.  V.  Justices  of  Lancashire  (30  Ij.  T.  Bep.  149) 

followed. 
This  was  a  rule  calling  on  the  justices  of  Lanca- 
shire to  show  cause  why  a  writ  of  mandamus 
should  not  be  issued  commanding  them  to  hear 
an  appeal  brought  by  one  James  Blackedge  against 
certain  poor  rates  levied  against  him. 

The  material  facts  are  as  follows : — The  appeal 
was  against  a  poor  rate  assessment  on  the  appel- 
lant's corn  mill  at  Bootle,  near  Liverpool,  wiUiin 
the  West  Derby  Hundred  of  the  county  of  Lancas- 
ter, and  was  intended  to  be  heard  at  the  Quarter 
Sessions  for  the  county  of  Lancaster,  which  were 
holden  for  the  Liverpool  district  on  2nd  Nov. 
1875,  at  Kirkdale.  In  the  county  of  Lancaster 
there  are  four  places  where  the  sessions  are  held, 
viz.,  at  Lancaster,  where  they  commence,  and  also 
at  Preston,  Salford,  and  Kirkdale,  by  adjourn- 
ment one  from  the  other.  The  appellant  was  be- 
fore the  Assessment  Committee  on  the  16th  June 
1875,  and  accordingly  on  that  day  became  aware 
that  the  committee  declined  to  reduce  his  rate  to 
the  extent  he  required.  He  then  determined  to 
appeal  to  the  Court  of  Quarter  Sessions  for  the 
county  of  Lancaster.  Under  17th  Geo.  2,  c.  38,  s. 
4,  persons  aggrieved  by  an^  poor  rate  may  appeal 
upon  giving  reasonable  notice  to  the  next  general 
or  quarter  sessions  of  the  peace  for  the  county. 
By  12  &  13  Yict.  c.  45,  s.  1,  fourteen  clear  days* 
notice  of  appeal  at  least  shall  be  given  to  the 
overseers ;  and  by  27  &  28  Vict.  c.  39,  s.  1,  twenty- 
one  days'  notice  of  appeal  must  'be  given  to  the 
Assessment  Committee.  The  Quarter  Sessions 
for  the  county  of  Lancashire,  next  after  the  16th 
of  June,  commenced  at  Lancaster  on  the  28th 
day  of  June,  that  is  to  say,  within  twelve  days 
from  the  time  the  Assessment  Committee  had  re* 
fused  relief.  Accordingly  notice  of  appeal  was  pre- 
pared and  served  on  behalf  of  James  Blackledge 
in  due  time  for  the  next  ensuing  sessions  for  the 
said  county,  which  commenced  at  Lancaster  on  the 
18th  Oct.,  and  by  adjournment  at  Kirkdale  on  2nd 
Nov. 

It  appeared  from  the  affidavit  of  one  of  the 
deputy  clerks  of  the  peace,  that  the  Court  of 
Quarter  Sessions  for  the  county  of  Lancaster  is 
held  at  Lancaster,  from  thence  by  adjournment  to 
Preston,  and  from  thence  by  further  adjournment 
to  Manchester,  and  from  thence  by  final  adjourn- 
ment to  Kirkdale.  These  sessions  commence  at 
Lancaster  on  the  Monday,  at  Preston  on  Wednes- 
day, at  Manchester  the  following  Monday,  and  at 
Kirkdale  on  the  Tuesday  in  the  following  week, 
being  in  the  third  week  after  the  first  day  of  the 
session  at  Lancaster.  For  practical  convenience 
all  business  arising  within  the  hundred  of  West 
Derby  is  transactt^  at  the  session  held  by  final 


adjournment  at  Elirkdale.  It  had  been  the  prac- 
tice durinc;  the  lant  ten  years  whenever  any 
questions  have  arisen  at  the  Kirkdale  Sessions 
affecting  the  time  at  which  notices  of  appeal 
against  poor  rates  should  have  been  g^ven,  or 
wnether  or  not  they  have  been  given  in  due  tdme;, 
to  calculate  such  time  from  the  first  day  of  the 
said  session  at  Kirkdale,  and  not  from  the  first 
day  of  such  session  at  Lancaster;  and  it  was 
unusual  to  enter  an  anoeal  ax^ainst  an  assessment 
of  property  situate  within  the  said  West  Derby 
hundred  of  the  said  county  to  the  sessions  for  any 
other  division  of  the  said  county  than  those  of  the 
Kirkdale  division. 

The  rule  nisi  was  granted  on  16th  Dec.  1875. 

Herschell,  Q.C.  and  Segar  showed  cause. — ^The 
other  side  will  rely  on  B.  v.  Justices  of  Lancashire 
(30  L.  T.  Bep.  149 ;  27  L.  J.  161,  M.  C. ;  4  B.  A  S. 
956),  but  that  case  has  been  practically  overruled 
by  E.  V.  Justices  of  Sussex  (11  L.  T.  Bop.  N.S.  740; 
34  L.  J.  69,  M.  C).    At  all  events  that  was  a  case 
of  a  highway  appeal,    and  turned  on  the  point 
whether  a  ten  days'  notice  of  appeal  was  a  condi- 
tion precedent  to  the  appeal  being  heard.    The 
Earkoale  Sessions  have  been  held  at  fixed  dates  for 
the  last  thirty  or  forty  years,  for  the  convenience 
of  dispatch  of  business.  [FiBiJ),  J. — 1uB.y.  Justices 
of  Ijancashire   {ubi  su^.),  Lord  Campbell    says, 
"  We  cannot  take  notice  of  the  arrangements  made 
in  the  county  of  Lancaster  for   the   convenient 
administration  of  justice  at  the  quarter  sessions ; 
and  we  can  give  no  more  effeot  to  the  notice 
than   if  the   sessions   had    continued  from    the 
beginning,    and    until    all    the    business  of    the 
county  had    been   finished."]    B.   v.   Justices  of 
Sussex,  in  the  Exchequer  Chamber  {ubi  sup.)  really 
decides  the  question  in  dispute.    Erie,  C. J .,  in  the 
course  of  an  elaborate  judgment,  says :    "  When 
for  practical  convenience  the  county  is  divided 
into  distinct  divisions,  and  in    each  division  a 
distinct  court  is  held,  so  that  all  the  questions 
locally  arising  within  each  division  by  practice 
belong  to  that  division,  and  all  the  process  for 
that  (uvision  is  returnable  at  the  court  for  that 
division,  and  the  panels  of  the  jury  are  made  out 
for  that  division,  and  the  rules  of  practice  made 
by  the  court  of  each  division  for  the  conduct  of 
business  in  it  assume  that  the  day  when  the  court 
for  that  division  begins  its  sittings  is  the  first 
day  of  the  sessions  for  that  division,  we  see  good 
reason  for  holding  that  the  conduct  of  an  appeal 
suit,  which   has  been  properly  commenced  and 
which  belongs  to  one  of  those  divisions,  should  be 
governed  by  the  rules  of  practice  for  that  divi^ 
sion."    These  remarks  are  distinctly  applicable  to 
the  Kirkdale  Sessions.    [Mbllor,  J. — They  formed 
no  part  of  the  original  decision.     Field,  J. — ^The 
court,  after  overruling  B.  v.  Justices  of  Suffolk  (4 

A.  &  E.  319;  5  L.  J.  3,  M.C.),  expressly  say, 
"  it  is  not  intended  to  make  any  alteration  m  the 
rule  that  the  next  sessions  after  service  of  an  order 
of  removal,  having  jurisdiction  over  an  appeal 
against  it,  must  be  ascertained  by  reference  to  the 
date  of  the  original  sessions  for  the  county,  and 
not  of  any  adjournment  thereof  as  laid  down  in 

B.  V.  Justices  of  Sussex  (7  T.  Bep.  107.)"] 
Edwards  Q.C.  and  Potter,  in  support  of  the  rul& 

— These  sessions  are  treated  by  Cross  and  Leeman 
in  their  Practice  of  Quarter  Sessions,  2nd  edit.  p. 
119,  as  adjourned  sessions.  B.  v.  Justices  of  Ijan- 
cashire (ui)i  sup.)  is  on  all  fours  with  the  present 
case,  and  was  not  referred  to  in  the  judgment  of 
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Nisi  Pbitts.]       Rbg.  v.  Gejk&ans — ^Thb  AroTHECAaiEs*  Company  v.  Nottingham.       [Nisi  Peitjs. 


B.  V.  Justices  of  Sussex,  No.  2  {uhi  sup.)  or  in- 
tended to  be  overruled. 

CocKBTTBN,  O.J. — The  older  case  of  B.  v.  Justices 
of  Sussex  (uhi  sup,)  followed  by  B.  y.  Justices  of 
Lancashire  {ubi  sup.)  is  directly  in  point.  If 
these  two  cases  were  overruled  either  expressly  or 
virtually  by  the  later  case  of  B.  v.  Justices  of 
Sussex  {uhi  sup.),  we  should  be  bound  to  follow  it. 
But  the  judgment  of  the  court  expressly  shows 
they  were  not  intended  to  be  overruled. 

Mellok,  J. — I  am  of  the  same  opinion.  In  the 
later  case  of  B.  v.  Justices  of  Sussex  {uhi  sup.) 
there  is  no  desire  on  the  part  of  the  learned  judge 
who  delivered  the  judgment  of  the  court  to  inter- 
fere with  the  judgment  of  B.  v.  Justices  of  Lan- 
cashire {uhi  sup),  indeed  quite  the  contrary. 

Field,  J. — I  am  of  the  same  opinion. 

BuU  absolute. 

Solicitors  for  the  appellant,  Vizard  and  (Jo., 
agents  for  Teebay  and  Lynch,  Liverpool. 

Solicitors  for  the  respondents,  T,  W,  Chiding, 
agent  for  Holden  and  Oteaver,  Liverpool. 


aiSZ   PBIU8. 


SITTINGS  AT  WESTMINSTER. 

Reported  by  Shxrabd  B.  J.  Bubvabt,  Eeq.,  Benister.ftt-LMr. 


Thursday,  Jan.  27, 1876. 

(Before  Bbamwell,  B.) 

The  Afothecabies'  Company  v.  Nottingham. 

Apothecaries'  Act  { 55  Oeo.  3,  c.  194),  s.  20— Action 

for  penalty. 
Customers  went  to  the  shop  of  the  defendant,  a 
chemist,  and  ashed  him  what  was  good  for  their 
ailments,  and  the  defendant,  who  was  not  a  cer^ 
tificated  apotheca/ry,  was  accustomed  to  suggest 
medicine,  make  it  up,  and  seU  it  to  them. 
Held,  thai,  in  so  doing,  the  defendant  was  acting 
and  practising  as  an  apotliecary,  and  was  liable 
to  a  penalty  under  55  Oeo.  3,  c.  194,  s.  20. 
Action  for  a  penalty  under  55  Geo.  3,  c  194,  s. 
20,  "  An  Act  for  better  Regulating  the  Practice 
of  Apothecaries."  (a) 

The  claim  alleged  that  the  defendant  carried  on 
the  practice  of  an  apothecary  in  Shadwell,  and 
charged  that  he  "advised,  attended,  furnished, 
and  supplied  medicines  for  reward  to  himself  to 
divers  persons  between  the  15th  Aug.  1875, 
and  the  date  of  tJiie  issuing  of  the  writ."  The 
claim  was  for  202.,  the  forfeiture  under  the  above 
section  of  the  Act.  On  this  issue  was  joined. 
Glyn  for  the  plaintifif. 
Bose  for  the  defendant. 

It  was  proved  that  the  defendant,  who  was 
a  certificated  chemist  but  not  an  apothecary, 
had  been  in  partnership  with  a  duly  qualified 
medical  practitioner,  but  it  was  also  «ihown 
that  this  medical  man  was  not  always  on  the 
spot.  It  also  appeared  in  evidence  that  the  de- 
fendant had  on  various  occasions  been  applied 
to  for  advice  and  medicine,  both  of  which  he  gave 
to  the  applicants,  but  did  so  as  an  ordinary  shop- 
keeper from  behind  the  counter.  It  did  not  appear 

(a)  If  any  person  ahall  **  aot  or  praotiee  as  an  apothe- 
9^y  in  an>  part  of  England  or  Wales  withoat  having 
obtained  a  certiAoate  for  so  doing,  e^ery  person  so  offend- 
ntg  shall  for  every  sach  offenoe  forfeit  and  pay  the  sum 


that  he  ever  went  from  his  shop  to  attend  on 
patients,  and  he  was  proved,  in  cases  of  serious 
lUness,  to  have  always  referred  the  patient  to  the 
doctor  with  whom  he  was  in  partnership.  At  the 
close  of  the  plaintiff's  case 

Bose  submitted  that  the  plaintiff  should  be 
nonsuited,  and  that  the  defendant  had  merely 
acted  as  most  chemists  of  the  present  day  are 
in  the  habit  of  acting,  and  that  in  dispensing 
his  drugs  over  the  counter,  even  though  he 
gave  advice  therewith  in  trivial  cases,  he  did 
nothing  whatever  to  bring  himself  under  the 
penalties  of  the  Act. 

Glyn  replied. 

The  learned  judge  thought  the  case  must  go 
to  the  jury,  whereupon  the  defendant  was  called 
and  examined,  and  admitted  that  he  had  prescribed 
medicines  over  the  counter  on  various  occasions 
as  aforesaid. 

B&AMWELL,  B.,  in  summing  up,  said :  You  have 
to  find  a  true  verdict  on  the  evidence,  whether  you 
like  the  Aot  or  not.  Perhaps  you  may  think  that 
a  person  has  a  right  to  practise  as  he  likes, 
whether  qualified  or  not ;  or,  on  the  other  hand, 
you  may  think  that,  whereas  the  poorer  classes 
have  no  opportunity  of  judging  of  or  ascertaining 
the  qualifications  of  the  persons  to  whom  they 
resort  for  medical  advice,  the  Legislature  should 
require  such  persons  to  possess  proper  skill  and 
knowledge,  and  to  obtain  a  certificate  thereof. 
No  doubt  some  people  like  to  go  to  unqualified 
practitioners  so  as  to  get  advice  cheap ;  but  there 
IS  the  law,  and  we  have  to  observe  it.  If  you 
think  this  man  haa  "acted  or  practised  as  an 
apothecary,"  then  you  must  find  your  verdict  for 
the  plaintiff.  Indeed,  I  feel  some  little  difficulty 
in  putting  the  case  to  you,  for  on  the  defendant's 
own  admission  he  says  he  prescribed,  and  that,  if  a 
person  brought  a  child  to  him  suffering  from,  say 
diarrhoaa,  and  asked  what  was  good  for  it,  he  gave 
the  medicine ;  if,  however,  the  case  was  serious,  he 
sent  the  doctor.  Surely  that  is  acting  and  prac- 
tising as  an  apothecary  within  the  meaning  or  the 
Act.  [His  Lordship  then  adverted  to  the  evidence.] 
Possibly,  if  on  some  one  or  two  occasions  a  cus- 
tomer had  gone  to  the  shop  and  asked  for  medi- 
cine, and  the  defendant  had  said  it  was  good  for 
his  complaint,  that  advising  might  be  too  trivial 
to  be  worth  taking  notice  of  by  suing  under  this 
Act,  but  here  the  defendant  admits  that  he  dis- 
pensed and  at  the  same  time  advised  medicine 
habitually.  Verdict  for  plaintiff. 

Solicitors  for  plaintiff*.  Green  and  Pridham. 
Solicitors  for  aefendant.  Smith  and  Howard. 


HAMPSHIRE  SPRING  ASSIZES.— WIN- 
CHESTER. 

B^ported  by  T.  W.  Sauvdebs,  Esq.,  Banrister-at-Law. 


Thursday,  March  2, 1876. 

(Before  Denman,  J.) 
Reg.  v.  Richard  Gebjlans. 

Deposition  of  witness  absent  through  illness — Send- 
ing same  before  grand  jury. 

When  a  witness  is  unable  to  attend  a  trial  through 
illness,  his  deposition  may  be  presented  to  the 
grand  ju/ry  without  any  preliminary  proof  that 
the  witness  is  iU  and  that  such  dtposition  was 
regularly  taken.  In  such  case  the  grand  jurif 
snould  be  told  that  the  court  permits  them  to  look 
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Reg.  v.  Wblcu — Reg.  v.  Ooopbx. 


[C.  Cas.  R. 


at  the  deposition,  and  to  act   upon  it  if  they 

ihimik  proper. 
Loveland,  on  the  part  of  the  prosecution,  applied 
that  the  deposition  of  one  of  tne  witnesses  in  thip 
case  might  be  sent  np  to  the  grand  jury  upon  the 
presentation  to  them  of  the  bill  of  indictment 
agamst  the  prisoner,  such  witness  being  nnable  to 
attend  in  consequence  of  illness,  and  he  stated 
that  he  was  then  ready  to  prove  such  illness,  and 
that  the  depositions  were  duly  taken  in  conformity 
with  sect.  17  of  the  11  &  12  Vict.  c.  42. 

Denkan,  J. — I  do  not  think  you  need  do  so. 

Loveland, — I  believe  it  is  usual  to  give  this 
proof  before  sending  up  the  deposition. 

Denman,  J. — I  think  it  is  unnecessary.  The 
grand  jury  are  entitled  to  look  at  and  to  act  upon 
the  deposition. 

Lovehmd, — The  grand  jury  may  not  think  of 
looking  at  the  deposition,  and  so  may  ignore  the 
bill. 

Den  HAN,  J. — ^They  should  be  told  that  the 
court  permits  them  to  look  at  the  deposition,  and 
to  act  upon  it,  if  they  think  proper. 

The  deposition  was  thereupon  taken  before  the 
grand  jury,  and  they  returned  a  true  bill. 


CBOWB^  CASES  &ESBBVBD. 

Boported  by  Johh  Thokpsoit,  Esq.,  Buiister-at-Law. 

Saturday,  Nov.  13, 1876. 

(Before    Lord  Coleridge,    O.J.,    Bsamwell,    B., 
Melw)r,  and  Gbove,  JJ.,  and  Pollock.  B.) 

Reg.  v.  Welch. 

Mcdidoue  injury — Reckless  oaA  causing  death  of  a 
more— 24  ^  25  Vict.  c.  97,  s.  40. 

The  prisoner  by  a  reckless  and  cruel  act  caused  the 
death  of  a  ma/re.  The  jury  fownd  that  he  did  not 
intend  to  kUl  maim  or  wound  the  mare,  hut  that 
lie  knew  that  what  he  did  would  or  might  kill 
maim  or  wound  the  mure,  and  thai;  he  nevertheless 
did  the  act  recklessly  and  not  ca/ring  whether  the 
mare  was  injured  or  not. 

Held  thai  there  was  sufficient  malice  to  support  a 
conviction. 

Case  reserved  for  the  opinion  of  this  court  by 
Lindley,  J. 

The  prisoner  in  this  case  was  indicted  under 
24  &  26  Vict.  0.  97,  s.  40,  for  unlawfully  and  mali- 
ciously killing,  maiming,  or  wounding  a  mare. 

The  indictment  contained  three  counts  viz. : 

First,  for  killing ;  secondly,  maiming ;  thirdly, 
wounding. 

The  prisoner  was  tried  before  me  at  the  Old 
Bailey  on  the  23rd  Sept.  1876. 

The  evidence  showed  that  the  mare  in  question 
died  by  reason  of  injuries  caused  by  the  prisoner. 
These  injuries  consisted  of  a  hole  in  the  base  of 
the  bladder  and  three  holes  in  the  large  intes- 
tines. They  were  caused  by  the  prisoner  inserting 
the  handle  of  a  stable  fork  into  the  vagina  of  the 
mare  and  pushing  the  handle  two  feet  and  more 
mto  the  mare's  body  and  working  the  fork  back- 
wards and  forwards  in  that  position.  Whilst  this 
was  being  done  the  mare  put  her  ears  back  and 
fttamped  her  feet  and  it  was  proved  that  these  were 
signs  of  pain. 

There  was  no  evidence  to  show  that  the  prisoner 
was  actuated  by  any  ill-will  towards  the  owner  of 
the  mare,  nor  by  any  spite  towards  the  mare 


herself,  nor  in  fact,  by  any  motive  or  desire  except 
the  gratification  of  his  own  depraved  tastes. 

It  was  objected  by  Counsel  for  the  prisoner  thas 
there  was  no  case  for  the  jury  a«)  tnere  was  no 
malice. 

I  overruled  the  objection,  and,  having  Beg.  v, 
Pemhllton  (L.  Rep.,  2  Or.  Oas.  Res.  119  ;  12  Cox 
0.  0.  607)  before  me,  directed  the  jury  to  find  the 
prisoner  **  guilty,"  if  they  were  of  opinion  that 
either  of  the  two  following  questions  ought  to  be 
answered  in  the  affirmative,  viz. : 

1.  Did  the  priRoner,  in  fact,  intend  to  kill,  mainly 
or  wound  the'mare,  or  if  he  did  not,  then, 

2.  Did  he  know  that  what  he  was  doing  would 
or  might  kiJl,  maim,  or  wound  the  mare,  and  did 
he,  nevertheless,  do  what  he  did  recklessly  and  not 
caring  whether  the  mare  was  injured  or  not  P 

The  jury  answered  the  first  question  in  the 
negative  and  the  second  in  the  affirmative  and  the 
prisoner  was  found  guilty  accordingly. 

Sentence  was  postponed  and  the  prisoner  was 
left  in  custody. 

The  question  for  the  court  is,  whether  the  con- 
viction ought  to  be  quashed  or  not. 

Nathaniel  Limdlby. 

No  counsel  appeared  for  the  prisoner. 

Besley,  for  the  prosecution. — The  conviction  was 
right.  lu  Reg.  v.  Pemblitan  the  prisoner  was 
indicted  for  maliciously  committing  damage  to 
property,  viz.  breaking  a  plate  glass  window,  but 
the  jury  found  that  he  did  not  intend  to  break  the 
window.  Here  the  jury  have  found  that  the  prisoner 
did  the  act  recklessly  not  caring  whetner  the 
mare  was  injured  or  not.  [He  was  then  stopped 
by  the  court.] 

Lord  Oolkrldoe,  O.J. — ^The  act  was  reckless  and 
cruel,  and  we  are  of  opinion  that  there  was  malice 
sufficient  to  sustain  the  conviction.  The  conviction 
will  therefore  be  affirmed. 

Bramwell,  B. — Re^.  v.  TemMiton  is  clearly  dis- 
tinguishable from  this  case.  There  the  damage  to 
the  property  injured  was  not  intended  and  was  not 
the  natural  consequence  of  the  act  done  which 
was  throwing  a  stone  at  a  person  whom  it  missed. 

The  other  judges  concurred. 

Gonvicbion  affirmed. 


Reo.  v.  Ooopee. 

Evidence — False  pretences — Fraudulent  intent. 

Prisoner  was  indicted  in  one  count  for  falsely 
pretending  to  M.  thai  D.  carried  on  business  at 
H.  Sfc. ;  and  there  were  other  counts  for  sim%ta/r 
false  pretences  to  other  persons ;  and  a  general 
count  for,  with  intent  to  defraud  the  Queen*  s  sub* 
jects,  inserting  in  a  newspaper  an  advertisement 
containing  similar  jalse  pretences.  It  was  proved 
th  at  the  prisoner  had  inserted  the  advertisement,  and 
that  the  yreten ces  trere  false  and  fra^idvlent.  fifw 
envelopes,  each  directed  according  to  the  advertise- 
ment, and  containing  twelve  postage,  stamps  u>ere 
fouivd  upon  the  prisoner,  and  281  other  letters  simi- 
larly directed  were  produced  from  the  post  offi^  in 
a  sealed  bag  which  had  been  stoppei  by  the  post 
office  authorites  None  of  the  281  had  ever  oeen 
in  the  prisoner's  possession  or  custody,  nor  were 
the  writers  of  them  called  as  witnesses. 

Held  thai  the  281  letters  were  admissible  in  emdenee 
upon  this  indictment. 

Oase  reserved  for  the  opinion  of  this  court  by  the 
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C.  Cab.  R.] 


Bbo.  v.  Cooper. 


[0.  Gas.  B. 


Ghainnan  of  the  Northampton  Court  of  Qaarter 
Sessions. 

The  prisoner  Gteorge  Cooper  was  tried  on  an  in- 
dictment for  obtaining  and  attempting  to  obtain 
certain  moneys  from  the  persons  in  the  said  indict- 
ment mentioned,  by  folse  pretence. 

The  following  is  an  abstract  of  the  indictment. 

First  ooont. — Falsely  pretending  to  Maria 
Mitchell  that  certain  persons  called  Davis  Brothers 
were  carrying  on  business  at  Hardingstone,  and  were 
acquainted  with  a  method  whereby  28. 6d.  per  hour 
could  be  earned  hj  beginners  of  either  sex,  by  pre- 
paring carte  de  visite  papers  at  their  own  homes 
at  eightpence  per  dozen,  and  were  able  to  give 
permanent  employment  to  all  who  should  learn 
the  method  by  their  instructioo,  whereby  the 
defendant  obtained  twelve  stamps. 

Second  count. — Similar  false  pretences  to  John 
Clarke,  whereby  the  defendant  obtained  certain 
stamps. 

Tlurd  count. — Similar  fidse  pretences  to  Ellen 
Cameron,  whereby  the  defendant  attempted  to 
obtain  one  shilling. 

Fourth  count. — Similar  false  pretences  to  Eliza- 
beth Hickson,  whereby  the  defendant  attempted 
to  obtain  one  shilling. 

Fifth  count  — ^That  the  defendant  with  intent  to 
defraud  the  Queen's  subjects  inserted  in  the  Daily 
Telegraph  a  fraudulent  advertisement  in  the  words 
therein  mentioned  containing  the  false  statements 
in  the  first  count  mentioned,  whereby  he  obtained 
sonis  of  money  and  stamps  from  the  Queen's 
subjects. 

The  advertisement  was  as  follows:  '*Two  and 
sixpence  per  hour  easily  earned  by  beginners 
(either  sex)  by  preparing  carte  de  visite  papers  at 
their  own  homes,  at  eightpence  per  dozen,  employ- 
ment permanent.  Trial  paper  and  instructions,  one 
shilling.  Davis  Brothers,  Hardingstone,  North- 
amp^•on." 

On  the  trial  it  was  proved  that  the  prisoner 
inserted  the  said  advertisement,  that  there  was  no 
such  firm  as  Davis  Brothers  at  Hardingstone,  and 
that  the  prisoner  was  not  in  a  position  to  give 
permanent  employment. 

Six  envelopes,  each  directed  as  above,  containing 
answers  to  the  advertisement  and  twelve  postage 
stamps  were  found  in  the  possession  of  the  prisoner 
on  his  being  apprehended.  281  other  letters  were 
produced  by  tne  chief  clerk  of  the  post  office  at 
Northampton  in  a  sealed  bag. 

These  letters  had  also  been  addressed  to  the 
prisoner  under  the  title  of  Davis  Brothers,  Hard- 
ingstone, in  reply  to  the  said  advertisement,  and 
had  been  received  at  the  office  in  like  manner  as 
those  mentioned  in  the  former  paragiaph,  but 
having  been  stopped  by  the  post  office  authorities 
before  the  said  letters  had  been  delivei*ed,  none 
of  the  281  letters  had  ever  been  in  the  prisoner's 
possession  or  custody,  nor  was  any  proor  adduced 
that  they  were  written  by  the  persons  from  whom 
they  purported  to  come,  but  each  letter  had  been 
opened  at  the  post  office  before  production  at  the 
trial  and  each  contained  twelve  etamps. 

The  counsel  for  the  prosecution  proposed  to  put 
the  whole  of  such  letters  in  evidence  against  the 
prisoner. 

The  counsel  for  the  prisoner  objected  that  the 
said  letters  not  having  been  found  in  the  })Ossesion 
of  the  prisoner,  and  ns  their  contents  were 
unknown  to  him  and  there  was  no  proof  of  their 


authenticity,  they  could  not  be  adduced  in  evidence 
against  the  said  prisoner. 

The  court  admitted  the  said  letters.  Two  were 
read,  and  all  the  others  taken  as  read.  It  was 
proved  that  when  they  were  opened  by  the  post 
office  clerk,  each  envelope  contained  twelve  postage 
stamps,  as  when  admitted  in  evidence.  The  letters 
except  the  said  two  were  not,  in  fact,  read,  but 
were  taken  as  having  been  regularly  put  in,  and 
were  commented  upon  by  the  Counsel  for  the 
prosecution. 

The  jury  found  the  prisoner  ^ilty  and  the  court 
sentenced  him  to  nine  months'  imprisonment  with 
hard  labour  in  the  House  of  Correction  at  North- 
ampton, but  reserved  for  the  consideration  of  the 
Court  for  the  Consideration  of  Crown  Cases 
Beserved,  the  question  whether  the  Court  of 
Quarter  Sessions  ought  to  have  admitted  the  said 
letters  as  evidence  against  the  said  prisoner. 

If  the  court  should  be  of  opinion  that  the  Court 
of  Quarter  Sessions  ought  to  have  rejected  the  said 
letters  as  evidence,  then  the  conviction  to  be 
quashed,  if  not  to  be  affirmed. 

Execution  of  the  judgment  was  respited  until 
the  determinatiou  of  the  question  reserved,  and 
the  prisoner  was  released  on  recognisance  himself 
in  one  hundred  pounds  and  two  sureties  in  fifty 
pounds,  conditional  for  the  prisoner's  appearing 
and  rendering  himself  at  the  January  sessions. 

H.  M.  Stockdaxe, 

Chairman  of  the  said  Court  of  Quartei  Sessions. 

Jacqttes,  for  the  prisoner.— The  281  letters 
detained  at  the  post  office  were  not  evidence 
against  the  prisoner.  It  was  not  shown  that  the 
prisoner  had  done  anything  which  caused  those 
letters  to  be  written.  The  writers  of  them  were 
not  called  and  the  letters  were  not  evidence  of  the 
facts  stated  therein:  {Bex.  v.  Plum&r,  Buss.  & 
By.  264.)  The  prisoner  had  never  received  them 
nor  does  it  appear  that  he  had  done  anything  to 
obtain  possession  of  them,  [lord  Coleridge,  C.J. 
— ^Did  not  the  prisoner  by  the  advertisement  make 
the  postmaster  his  agent  for  receiving  the  letters  -. 
(Beg.  V.  Jones,  1  Den.  C.  0.  551 ;  4  Cox  C.  C.  198).] 
In  Bex  V.  Huet  (2  Leach  C.  C.  956)  it  was  held  that 
a  letter  purporting  to  come  from  the  prisoner'R 
brother,  and  left  by  the  postman  pursuant  to  its 
direction,  at  the  prisoner  s  lodgings  after  he  \yas 
apprehended  and  during  his  confinement,  hut, 
never  actually  in  his  custody,  could  not  be  read  in 
evidence  against  him  on  his  trial.  If  the  prisoner 
had  been  indicted  on  each  or  anyone  of  the  letters, 
the  sender  must  have  been  called  for  the  proHecn- 
tion. 

Merewetlier,  for  the  prosecution. — The  letters  on 
being  read  showed  that  they  were  written  in 
answer  to  the  advertisement.  Under  the  circum- 
stances it  may  be  taken  that  the  postmaster  hetv 
received  the  letters  for  the  prisoner  ;  for  the  inser- 
tion of  the  advertisement,  the  finding  of  somt^  letters 
upon  the  prisoner,  and  the  receipt  of  the  281  at  the 
post  office  may  all  be  connected  together :  {U^f/.  v. 
Welman,  Dears.  C.  C.  188;  22  L.' J.  118,  M.'c;.)- 
[Grove,  J. — It  seems  difficult  to  say  that  tho 
receipt  of  the  postmaster  was  the  prisoner's 
receipt,  when  the  postmaster  withheld  the  letters, 
and  prevented  the  prisoner  from  obtaining  them.] 
At  all  events  they  were  admissible  to  show  th'^ 
intent  to  defraud  :  (Reg.  v.  Francis,  12  Cox  C.  C. 
612;  L.  Bep.  2  C.  C.  B.  128.)  [Bramwkll,  B.— 
That  case  would  be  an  authority  in  your  favour  if 
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the  evidence  had  been  that  of  other  similar  adver- 
tisements  inserted  by  the  prisoner,  bat  I  do  not 
see  how  it  applies  here.] 

Jacques  was  heard  in  reply. 

Lora  GoLEEiDGB,  G.J. — ^The  majority  of  the 
court  are  of  opinion  that  the  281  letters  were 
admissible  in  evidence  under  the  circumstances  of 
this  case.  Conviction  affirmed. 

Solicitor  for  the  prosecution,  A.  J.  Jeffreys, 
Northampton. 

Solicitor  for  the  prisoner,  Becke,  Northampton. 


Saiwrday,  Jan.  29, 1876. 

(Before   Lord    Golebidge,  G.J.,  Mellor,   J.« 
Lush,  J.,  Gbove,  J.  and  Abifhlett,  B.) 

Beg.  v.  Gkeswell. 

Bigamy — Validity  of  first  marriage — G&remony 

'performed  in  a  private  house. 
Wldle  the  parish  church  was  wnder  repair,  divine 
service  liad  been  several  times  performed  hy  a 
clerk  in  holy  orders  in  a  chamoer  at  a  private 
hall,  and  the  marriage  of  the  prisoner  with  his 
wife  was  solemnized  there.     There  was  no  evi- 
dence that  the  chamber  at  the  haU  was  licensed 
for  the  performa/nce  of  divine  service  or  for  mar- 
riages. 
Held  that  there  was  evidence  from  which  the  cowrt 
and  jury  might  properly  infer  that  it  was  properly 
licensed. 
Gase  stated  for  the  opinion  of  this  court  by  the 
Lord  Ghief  Baron. 

The  prisoner  was  tried  at  Ghelmsford  at  the  last 
Summer  Assizes  for  biocamy  and  convicted. 

It  was  proved  that  he  married  one  Sarah  Hill 
in  1868,  that  she  was  still  alive,  and  that  he 
married  the  prosecutrix  in  Oct.  1874  at  St.  Mail's, 
Islington. 

It  was,  however,  objected  for  the  prisoner  that 
that  the  first  marriage  was  void  on  the  ground 
that  it  was  solemnized  not  in  a  church,  but  in  a 
chamber  at  South  Weald  Hall  in  Essex,  which 
was  situate  some  yards  from  the  parish  church, 
and  that  the  marriage  took  place  while  the  church 
was  under  repair. 

The  Statutes  6  Will.  4,  c.  85,  and  4  Geo.  4,  c.  76, 
SB.  21  and  22,  were  quoted. 

I  reserved  the  point,  and  the  question  for  the 
opinion  of  the  court  is  whether  upon  the  above 
facts  this  was  a  valid  marriage.  If  not  the  convic- 
tion must  be  set  aside,  otherwise  affirmed. 

FiTz  Boy  Eellt. 

Jan.  22. — ^The  case  came  on  for  argument  this 
day,  but  was  referred  back  to  Kelly,  G.B  for  some 
further  facts  to  be  stated.  The  "following  were 
the  additional  facts  stated  :  "  Divine  service  had 
been  several  times  performed  in  the  building  in 
question  from  which  it  is  for  the  court  to  consider 
whether  the  presumption  may  be  raised  which 
would  give  validity  to  the  marriage." 

Jam,,  29. — No  Gounsel  appeared  to  argue  for  the 
prisoner. 

C.  E.  Jones,  for  the  prosecution. 

Lord  Coleridge,  G.J. — It  appears  to  the  court 
that  the  additional  facts  stated  by  the  Lord  Ghief 
Baron  settle  the  case.  We  are  of  opinion  that  the 
marriage  service  having  been  performed  in  a  place 
where  divine  service  was  several  times  performed, 
the  rule  "  Om/nia  proesumuntur  Hte  acta  "  applies, 
and  that  we  must  assume  that  the  place  was  properly 


licensed,  and  that  the  clergyman  performing  the 
service  was  not  guilty  of  the  grave  offence  of 
marrying  persons  in  an  unlicensed  place.  The 
facts  of  the  marriage  and  other  church  services 
being  performed  there  by  a  clergyman  are  abnn- 
Jant  evidence  from  which  the  court  and  a  juiy 
might  assume  that  the  place  was  properly  lioen»ed 
xcr  the  celebration  of  marriages. 

Mellob,  J. — I  am  of  the  same  opinion  for  the 
n^MOUM  stated  by  my  Lord  Ghief  Justice. 

Lush,  J. — I  am  also  of  the  same  opinion.  The 
fact  of  the  marriage  service  having  been  performed 
by  a  person  acting  in  a  public  capacity  is  frimd 
fade  evidence  as  to  the  person's  legal  capacity  to 
perform  the  service.  So  the  fact  of  its  having  been 
performed  in  a  place  by  a  penson  acting  in  sach 
capacity  is  also  prirndfade  evidence  that  the  place 
was  properly  licensed  for  marriages.  The  pre- 
sumption covers  both  the  person  and  the  place. 
Here  the  ceremony  having  been  performed  by  a 
clergyman  in  a  place  ivhere  the  church  service  was 
performed  on  several  occasions,  brings  the  case 
within  the  rule "  Omnia prcesvmvU/ntu^ riie  acta" 

Qbove,  J.  and  Amphlstt«  B.  concurred. 

Oonviclion  affirmed. 


S^upmz  Court  of  lubicature. 


COURT   OF   APPEAL. 


GHANGEBY  DIVISION. 
(Before  the  Mastbb  of  the  Bolls.) 

Beported  by  Q.  Wxlbt  Kiho  and  J.  E.  TKOXPSOSf 

Barristera-At-Law. 


Dec.  I,  2,  3, 1875. 
Baqshaw  v.  Buxtok  Local  Boabd  of  Health. 

Highway — Inclosure — Obstruction — Local  Board  of 
Health — Towns  Improvement  Glauses  Act  1847 
(10  ^  11  Fic^  c.  34),  «.  70. 

The  plaintiffs  filed  a  bill  to  restrain  tlie  local  board 
of  health  from  r&moving  a  wall  and  raiUngs  en' 
closing  a  piece  of  land  in  front  of  a  house,  which 
piece  of  land  ^nas  alleged  by  the  local  board  to 
form  part  of  the  highway : 

Held,  upon  the  evidence,  that  the  piece  of  la/nd  did 
form  part  of  the  highway. 

Held,  also,  that  the  defendants  had  a  right  to  remove 
the  wall  and  raMngs  as  an  obstruction  under 
spct.  70  of  the  Towns  Improvement  Clauses  Act 
1847. 

Held,  also,  that  if  that  section  did  not  apply,  the 
court,  having  decided  that  the  wall  and  raiUnas 
were  obsfructi-ons,  would  not  restrain  the  de- 
fendants from  removing  them. 

This  was  a  bill  to  restrain  the  Buxton  Local 
Board  of  Health  from  removing  an  alleged  ob- 
struction to  the  highway. 

In  the  year  1863,  William  Parker  Shipton  pur- 
chased a  plot  of  land  in  Buxton,  and  in  the  course 
of  that  year  erected  a  house  now  called  No.  7, 
Terrace-road. 

In  or  about  the  year  1858,  William  Parker 
Shipton  enclosed  a  narrow  piece  of  ground  in 
front  of  this  house,  with  a  low  wbII  and  iron 
railings,  which  he  planted  with  shrubs,  thus  form- 
ing a  front  garden  to  the  house.     Shipton  subse- 
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quentlj  sold  the  house  and  premises  to  the 
plaintiff,  John  William  Potter,  who  let  the  same 
to  the  phdntifir,  Samuel  Bagshawe,  as  yearly 
tenant.  The  defendants,  the  Buxton  Local  Board 
of  Health  were  incorporated  in  1859  under  the 
provisions  of  the  Local  Goyemment  Act  1858, 
and  they  sdleged  that  this  inclosed  garden  formed 
part  of  the  highway  within  the  district  of  the 
local  board,  and  on  the  11th  Dec.  1873,  they 
served  the  plaintiff,  Samuel  Bafi^shawe,  with  a 
notice  under  the  70th  section  of  the  Towns  Im- 
provements Glauses  Act  1847  (10  &  11  Yict.  c.  34), 
which  is  incorporated  with  the  Local  Government 
Act  1858,  remiiring  the  wall,  railings,  and  shrubs 
to  be  removed  as  an  obstruction  to  the  safe  and 
convenient  passage  along  the  street  called  Terrace- 
road,  and  stating  that  in  default  he  would  be 
liable  to  a  penalty,  and  that  the  board  might  pro- 
ceed to  remove  the  obstruction.  The  plaintiffs 
then  filed  this  bill. 

Boaehvrgh,  Q.G.  and  E,  0.  Willia  for  the  plain- 
tiffs, contended  that,  even  if  the  land  enclosed 
formed  part  of  the  highway,  the  defendants,  who 
had  only  the  same  powers  as  surveyors  of  high- 
ways under  the  Highways  Act,  had  no  power  to 
remove  the  wall,  railings,  and  shrubs,  and  they 
referred  to 

Bahma/n  v.  Bluek,  21  L.  J.  406,  Q.B. 
Southgatey  Q.G.  and  Hastings,  Q.G.  for  the  de- 
fendants referred  to 

Twmer  v.  Bingwood  Highway  Board,  L.  Bep.,  9  Eq. 
418. 

Sir  G.  Jbsbxl. — ^There  are  some  questions  which 
I  think  I  must  dispose  of  before  I  hear  and  decide 
upon  the  substantial  question  of  fact  in  dispute ; 
and  for  the  purpose  of  deciding  these  questions,  I 
assume,  for  the  present,  that  the  defendants  can 
prove  to  my  satisfaction  that  the  piece  of  garden 
in  question  is  a  part  of  a  public  highway  which  is 
vested  in  them  as  the  local  board  under  the  Town 
Improvement  Acts ;  and  when  I  say  "  vested,"  I 
mean  vested  sub  modo,  as  far  as  a  highway  can 
be — not  giving  them  necessarily  a  right  to  the 
soil.  On  that  assumption,  I  am  of  opiuiou  that 
the  bill  to  restrain  them  from  movin]^  the  wall  or 
taking  away  the  shrubs  and  soil  of  the  garden 
cannot  be  maintained.  It  must  be  remembered 
that  this  suit  came  to  a  hearing  after  the  Judica* 
ture  Acts  had  come  into  operation,  and  I  have 
now  to  decide  the  question  of  title  becween  the 
parties.  The  great  object  of  the  new  Acts  was  to 
prevent  unnecessary  and  useless  litigation,  and 
the  case  must  now  be  heard  by  a  judge  who  is 
competent  to  decide  evei7  question,  instead  of 
sending  the  parties  to  have  their  rights  decided 
before  some  other  judge  at  the  cost  of  very  great 
expense  and  delay.  The  plaintiffs  say,  "  Assuming 
that  we  are  wrongfully  encroaching  on  the  high- 
way, and  assuming  also  that  the  defendants,  who 
are  the  guardians  of  the  highway,  are  right  in 
saying  that  we  have  so  encroached,  yet  they  have 
no  right  under  the  terms  of  their  Act  of  Parlia- 
ment, or  at  common  law,  to  abate  the  nuisance, 
and  if  they  abate  the  nuisance,  they  render  them- 
selves liable  to  an  action  for  trespass  "  and  so  forth. 
They  further  say  that,  under  the  circumstances, 
this  court,  which  at  the  same  time  decides  that  he 
is  wrong  in  encroaching  on  the  public  highway,  is 
bound,  uiough  it  decides  the  question  finally  and 
for  ever,  to  say  that  it  will  restrain  the  defendants 
from  abating  that  nuisance.  If  I  were  to  come  to 
such  a  conclusion  as  that,  it  would  certainly  be 


very  extraordinary.    Now  I  will  first  of  all  con- 
sider the  question  as  it   stands  on  the  powers 
given  to  the  defendants  by  their  Acts.    The  only 
material  section  to  consider  is  the  70th  section  of 
the  Towns  Improvement  Glauses  Act  1847,  but 
as  that  section  refers  to  the  69th  section,  it  is 
necessary  to  read  it  first.    The  69th  section  is 
this — "  The  commission  may  give  notice  to   the 
occupier  of  any  house  or  building  to  remove  or 
alter  any  porch,  shed,  or  projecting  window,  step, 
cellar,  cellar  door  or  window,  sign,  sign-post,  sign- 
iron,  show-board,  window-shutter,  wall,  gate,  or 
fence,    or   any    other    obstruction  or  projection 
erected  or  placed  after  the  passing  of  the  special 
Act,  against  or  in  front  of  any  house  or  building 
within  the  limits  of  the  special  Act,  and  which  is 
an  obstruction  to  the  safe  and  convenient  passage 
along  any  street."    Now  that  section  is  Umited  to 
an  obstruction  erected  in  front  of   a  house  or 
building.  I  must  not  forget  that  it  is  not  a  general 
power,  but  a  power  limited  to  ^  that  extent.    The 
question  of  construction  is,  whether  the  words  in 
section  70,  "  any  such  obstructions  or  projections  " 
include  the  wall  of  a  garden.    I  find  the  word 
"  wall "  in  the  69th  section,  and  I  have  no  doubt 
that  a  wall  falls  within  section  70.  The  obstruction, 
if  it  is  an  obstruction,  is  none  the  less  so  because 
the  land  is  used  as  a  garden.    A  garden  wall  is  a 
wall,  and  the  shrubs  which  are   planted  in  the 
erarden  will    come  under  the  words  "  any  other 
obstructions.'*    I  have  no  doubt  that  the  wall  and 
shrubs  have  obstructed,  and  that  they  are  ob- 
structions.   Accordingly,   the  only  question    is, 
whether  they  are  obstructions  "  to  tne  safe  and 
convenient  passage  along  any  street.*'    I  assume 
for  this  purpose,  tnat  if  this  was  a  public  and  con- 
venient highway,  it  was  a  street  within  the  mean- 
ing of  this  Act.    The  words  "along  a  street," 
mean  along  the  whole  of  the  street;  and  if  you 
take  and  inclose  a  portion  of  the  street  itself,  how 
can  it  be  said  that  that  is  not  an  obstruction  to 
the  safe  and  convenient  passage  along  the  street  P 
It  appears  to  me  that  I  should  be  cutting  down 
this  Act  of  Parliament,  and  making  it  almost 
meaningless  if  I  so  held,  and  I  am  therefore  of 
opinion  that  the  defendants  are  entitled,  under 
the  section  in  question,  to  remove  this,  beibg,  as  it 
is,  an  obstruction  in  front  of  the  house.    The  next 
point  I  have  to  consider  is  this,  whether,  assuming 
that  this  section  does  not  apply,  I  ought  to  restrain 
the  defendant  by  injunction.    That  raises  also  a 
question,  as  to  which  I  believe  there  is  no  de- 
cision,  namely,  who  has  the  right  to  abate  an 
obstruction  of  a  public  highway  r     It  is  clear,  on 
the  authorities,  that  any  individual  who  is  specially 
injured  by  the  obstruction,  has  by  common  law,  a 
right  to  remove  that   which   illegally  causes    a 
special  injury  to  him.     But  a  private  individual 
has  no  right  to  remove  an    obstruction  which 
causes  no  special   injury   lo  him,   but  which   is 
simply  an  obstruction  to  the  road  as  regards  the 
public  in  general  as  distinguished  from  the  indi- 
vidual.    But  has  no  person  a  right  at  common 
law  to  remove  an  obstruction  which  is  an  obstruc- 
tion to  all  her  Majesty's  subjects?    I  have  no 
doubt  that  at  one  time  either  the  crown  or  the 
conservators  of  the  road,  must,  by  their  agents, 
have  had  such  a  ri^ht.     Of  course,  the  ordinary 
proceeding  was  by  mdictment  for  the    crime  of 
obstructing  the  highway.    The  indictment  did  not 
remove  or  get  rid  of  the  obstruction.     How  then 
was  it  to  be  got  rid  of  P    According  to  the  modern 
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practice,  the  judge  suspends  tlie  conviction  if  the 
obstruction  is  removed  by  the  offender;  and  in 
some  cases,  where  there  is  summary  jurisdiction, 
there  is  a  special  power  to  order  the  removal  of 
the  obstruction.     Still,  it  seems  to  me,  the  result 
of  an  indictment  is  to  decide  that  somebody  or 
other  had  the  right  to  prostrate  the  obstruction, 
und  the  question  is,  who  has  that  right?     Surely 
the  person  acting  on  behalf  of  the  public  must 
have  the  right  to  prostrate  on  reasonable  notioe. 
The  reason  which  prevented  the  individual  acting 
on  behalf  of  the  public  does  not  seem  to  me  to 
exist,  when  there  is  a  body  or  a  person  who  is 
entitled    to    represent    the  public  in  this  way, 
although  no  special  statutory  power  may  be  given 
for  this  purpose.     It  appears  to  me  only  reason- 
able that  when  the  right  is  decided  (and  I  am 
limiting  my  observations  to  that  case),  that  body 
or  person  should  have  the  powers  to  prostrate.    If 
that  is  so,  and  if  I  am  now  to  decide  the  right  as 
it  would  be  decided  in  the  case  of  an  indictment, 
it  would  be  very  absurd  that,  having  decided  the 
right,  and  having  decided  that  this  obstruction 
ought  to  be  prostrated,  I  should  restrain    the 
public  body,  who  are  the  guardians  of  the  road, 
from  prostrating  it.    It  appears  to  me  that,  even 
assuming    that    the   public    body  had  no  right 
to  proHtrate  without  a  decision  as  to  the  right, 
yet,  when   the  court   decides  that,   it  would  be 
stultifying  itself  at  the  same  time  to  award  an  in- 
junction to  prevent  the  public  body  doing  that 
^ich  the  court  says  it  ought  to  do,  viz.,  to  get 
rid  of  the  obstruction.     Therefore,  if  I  were  of 
opinion  that  by  the  statute  no  such  power  was 
given  to  the  defendants,  and  that  at  common  law 
they  had  no  such  power  a?  representing  the  crown 
or  the  public,  I  should  yet  come  to  the  conclusion 
that  when  the  court  had  decided  that  the  plaintiff's 
erection  was  an  obstruction  and  a  wrongful  thing 
amounting  to  a  nuisance,  it  would  be  wrong,  at 
his  suit,  to  restrain  the  public  body  from  abating 
the  nuisance.     The  only  point  to  be  decided  is  the 
question  of  right  to  the  piece  of  land  in  question, 
and  on  that  I  must  now  hear  the  evidence.    The 
burden  of  proof  of  conrse  lies  on  the  defendants  to 
show  that  the  local  board  is  right  in   asserting 
that  this  piece  of  land  is  a  portion  of  the  public 
highway. 

[His  Lordship  having  heard  the  evidence,  de- 
rided that  the  piece  of  land  was  a  part  of  the 
public  highway,  and  dismissed  the  bill  with  costs.] 

Solicitors:  Le  Eiche  and  Son;  F.  Venn  and 
Son.  

(Before  Vioe-Chancellor  Hall.) 

Reported  by  B.  Mak&ack,  Hjeetrt  C.  Dkasx,  and  J.  E.  Thoxf- 
80V,  Beqn.,  Barriatera-at-Law. 


Jem.  24  and  25, 1876. 
Thobley  v.  Glossop. 

Lessor  and  Ifssee — Breach  of  covenant  by  lessee 
owing  to  i^ghct  of  public  duty  by  lessor- — Eject- 
m&nt — Remedy  of  lessee  at  law  and  i/n  equity. 

The  dtfendantSt  in  Dec.  1873,  demised  to  me  plain- 
tiff ceHain  'premises  to  be  used  for  r*fremment 
rooms  for  twenty-one  years.  The  plaintiff  put  up 
a  siovn  for  the  purposes  of  his  bu^sin^ss,  which 
made  tJie  party  wall  so  hot  ad  to  endanger  the 
adjoining  premises.  On  receiving  notice  from 
defendants  solicitors  to  abate  the  nuisa^ice  ilvey 
s^iihsiituted  a/nother  stove  in  August  1874,  but  the 


evil  continued.    In  Oct.  1874  the  defendants 
menced  an  action  of  ejectment  against  thepktinHf 
for  breach  of  covenant     The  pladntifinen  lyad 
the  premises  examined,  and  found  that  in  eeveral 
respects  the  provisions  of  the  Metropolitan  BuUd' 
vng  Act  (18  Sr  19  Vict.  c.  122)  had  been  violated. 
The  plaintiff  by  his  bUl  sought  to  hone  the  lease 
cancelled,  the  action    of  ejectment   stayed,  and 
damages    awarded.      The    defendants   did   noi 
insist  on  the  lease  or  seek  dcvmctges  for  p€ut 
breaches  of  covenant. 
Held,  that  as  the  bill  wasJUed  before  the  Judicature 
Ads  came  into  operaiion,  and  was  reaUy  for 
damages  and  not  for  the  rescission  of  a  contract, 
as  the  defendants  did  not  seek  to  efnforce  the  con- 
tra^, it  could  noi  be  sustained.    The  plaintiffTs 
remsdy  was  at  law  and  not  in  equity. 
This  was  a  bill  to  obtain  the  cancelling  of  a  lease 
and  to  restrain  the  defendants  from  continaing 
an  action  of  ejectment  which  they  had  commenced 
against  the  plaintiff.      The  defendants    are    the 
owners  of  various  shops  and  houses  in  Oxford- 
street,  including  No.  417,  which  was  the  subject 
of  the  present  suit,  and  which  they  had  recently 
pulled  down  and  rebuilt.    By  an  indenture  of  3lBt 
bee.  1873,  between  the  defendants  of  the  one  port 
and  the  plaintiff  of  the  other,  the  premiseB  sSo. 
417,  Oxford-street,  were  demised  to  the  plaintiff 
for  twenty-one  years    at  the  rate  of   3451.   per 
annum.    The  plaintiff  covenanted  uo  pay  the  usual 
rates  and  to  keep  the  premises  and  the  roofs  and 
party  and  other  walls  in  good  repair,  and  not  to  cot 
or  alter  the  walls,  timbers,  or  partitions  without 
the  defendants'  consent ;  and  also  not  to  oarry  on 
any  other  business  than  that  of  a  cigar  merchiint 
and  keeper  of  billiards  and  refreshment  rooms, 
and  not  to  do  any  act  which  might  create  a  nui- 
sance to  the  defendants,  their    tenants,  or  the 
neighbourhood. 

The  plaintiff  took  possession  in  Nov.  1873,  and 
proceeded  to  fit  up  the  premises  for  the  purposes 
of  his  business,  and  expended  about  SOOOl.  for 
that  object,  and  al^er  so  fitting  them  up  he  let 
the  premises  to  hisbrother,Jo8iah  Watson  Thorley. 
Amongst  other  fittings  was  a  cooking  stove, 
furnished  by  Mr.  Benham,  of  Wigmore-street, 
made  expressly  to  suit  the  position  and  character 
of  the  premises.  But  owing  to  the  improper 
manner  in  which  the  building  was  constructed, 
the  ordinary  use  of  the  stove  made  the  wall  of  the 
premises  and  of  the  adjoining  house  so  hot  as  to 
cause  danger  of  fire,  and  to  make  the  adjoining 
premises,  a  picture  dealer's,  unfit  for  use.  The 
plaintiff  accordingly  received  notice  from  the 
defendants*  solicitors  to  abate  the  nuisance;  but 
on  the  plaintiff's  representation  that  the  nuisance 
was  owing  to  the  faulty  construction  of  the  party 
walls,  they  consulted  their  surveyor,  who  reported 
that  the  walls  were  of  the  usual  thickness,  but 
that  the  stove  was  of  an  unusual  character.  The 
plaintiff  spent  much  money  and  labour  in  at- 
tempting to  remedy  the  evil,  but  to  no  purpose, 
and  in  August  1874  he  substituted  another  stove, 
which  he  was  assured  could  not  cause  a  like 
nuisance.  But  the  evi^  was  undiminished,  and  the 
picture  dealer,  Mr.  Hooper,  next  door,  stated  that 
two  leading  insurance  companies  declined  to 
insure  his  pictures. 

On  the  10th  Oct.  1874,  the  defendants  com- 
menc*  d  an  ac*tion  of  ejuctmeut  against  the  plain* 
tiff,  on  the  giound  uf  breach  of  the  covenant  in 
thi'  lease  not  to  cause  nuisance  to  t  he  neighbour- 
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hood.  The  plaintiff  had  the  premises  carefully 
examined,  and  foand  that  in  several  important 
particulars,  the  thickness  of  walls,  the  lining  of 
flues  and  other  things,  the  provisions  of  the 
Metropolitan  Building  Act  had  been  flagrantly 
violated.  The  defects  were  such  as  could  not  be 
remedied  except  by  the  complete  demolition  of 
the  premises.  The  state  of  the  house  was,  as  the 
plaintiff  alleged,  fraudulently  concealed  from  him, 
and  his  brother  has  been  ooliged  to  shut  up  the 
premises.  The  plaintifi*  had  no  defence  at  law  to 
the  action  of  ejectment,  but  the  breach  of  the 
covenant  was  wholly  owing  to  the  misconduct  of 
the  defendants. 

The  plaintiff  accordingly  prayed  that  the  inden- 
ture of  the  31st  Dec.  1873  might  be  delivered  up 
to  be  cancelled,  that  the  defendants  might  be 
restrained  from  further  prosecuting  the  action  of 
ejectment,  and  that  damages  might  be  awarded. 

It  did  not  appear  that  the  defendants  wished  to 
hold  the  plaintifl*  to  his  lease  or  to  recover 
damages  for  past  breaches  of  covenant. 

Day,  Q.C.,  W.  Pearson,  Q.C.,  and  Simrruynda, 
for  the  plaintiff. — There  has  been  a  gross  breach 
of  public  duty  by  the  defendants  of  which  the 
plaintiff  was  ignorant,  and  owing  to  which  a 
nuisance  has  been  occasioned  within  the  meaning 
of  the  covenant.  The  doctrine  of  equity  in  such 
cases  is  laid  down  in  Tildesley  v.  Glarkson 
(30  Beav.  419;  6  L.  T.  Rep.  N.*  S.  98).  The 
person  who  neglects  a  public  duty  is  liable  to  the 
person  who  suffers  th«'refrom :  (Couch  v.  Steel, 
3  E.  &  B.  402) ;  and  that  liability  for  damages  is 
not  taken  away  even  though  a  penalty  be  imposed 
for  non- performance  of  the  duty  : 

AtkMison  V.  Newcastle  Waterworks  Compa/Mf,  L.  Bep. 

0  Ex.  404 ; 
BloAnires  y  Lcmcashire  and  Yvrkshire  Railwa/y  Com- 

pamy,  L  Bep.  8  Ex.  283; 
Ptekering  y.  James,  L.  Bep.  8  C.  P.  489. 

We  cannot  get  our  contract  set  aside  at  law ;  our 
right  to  get  damages  does  not  affect  our  rights 
here.  At  law  it  would  be  no  answer  to  an  action 
of  ejectment  that  the  house  was  defectively  built. 
There  has  been  a  breach  and  no  waiver.  The 
injury  has  been  caused  by  the  defendants'  viola- 
tion of  the  Building  Act.  We  are  entitled  to  our 
civil  remedy,  which,  as  it  cannot  be  at  law,  must 
be  in  equity. 

Dickinson,  Q.C.  and  Stwrges,  for  the  defendants, 
were  not  called  upon. 

The  Vice-chancellor, — I  do  not  think  that 
this  bill  can  be  sustained.  As  the  bill  was  filed 
before  the  Judicature  Acts  came  into  operation, 
the  case  is  regulated  by  the  law  applicable  to 
these  cases  at  the  time  of  the  filing  of  the  bill. 
That  being  so,  the  plaintiff's  case  is  this :  He  was 
induced  to  take  a  house  suited  for  him,  in  which 
there  were  certain  defects  of  structure  known  to 
the  defendants  and  concealed  from  the  plaintiff. 
At  the  time  of  bill  filed,  the  defendants  had  taken 
proceedings,  under  the  covenant  in  the  lease,  to 
re-enter  on  a  breach  of  covenant,  which  is  not 
disputed.  The  plaintiff  having  discovered  these 
defects,  abandoned  the  premises  and  ceased  to 
carry  on  the  business.  He  wanted  to  get  rid  of 
the  place.  Otherwise  his  remedy  would  have 
been  to  retain  possesnion,  and  bring  his  action  for 
having  been  induced  to  take  the  premises.  Under 
these  circumstances,  when  the  bill  was  filed,  au 
action  was  pending  for  the  recovery  of  the  pre- 
mises by  the  defendants,  to  which    the  plaintiff 
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admits  that  he  had  no  defence.  His  desire  is  to 
get  rid  of  the  premises,  which  the  defendants  were 
willing  and  desired  to  take  back.  It  is  not  sug- 
gested that  the  defendants  sought  to  recover 
damages  in  respect  of  past  breaches  of  covenant. 
The  case  thus  becomes  a  suit  to  recover  damages 
for  having  been  induced  to  take  the  premises, 
whether  on  account  of  the  non-performance  of  a 
public  duty  or  an  implied  warranty.  He  has  his 
remedy  on  both  grounds,  as  is  shown  by  the  cases 
cited :  it  is  not  shown  that  the  remedy  is  an  im- 
perfect one.  Instead  of  taking  his  remedy  at 
law,  proceedings  at  which  would  have  been  differ- 
ently conducted  from  proceedings  in  this  court, 
he  comes  here.  He  claims  a  right  to  come  here 
because  it  is  a  case  of  rescission  of  contract. 
There  would  have  been  something  to  say  for  this 
if  it  had  been  sought  to  hold  him  to  his  contract ; 
but  all  that  he  can  now  be  entitled  to  is  damages. 
The  action'  would  have  gone  on  a  different  system  at 
law.  There  would  have  been  the  evidence  in  chief 
and  cross-examination  of  witnesses  before  a  jury. 
Looking  to  the  spirit  and  principle  of  the  new  pro- 
cedure, this  is  a  case  for  a  jury.  Unless  it  was  con- 
sidered that  this  was  a  case  peculiarly  belonging 
to  this  division  of  the  High  Court,  or  such  as  a 
judge  could  try  by  himself,  it  would  be  difficult  to 
satisfy  me  in  such  circumstances  that  I  should 
say,  "This  is  a  case  for  a  judge  without  a  jury." 
I  assume  that  a  judge  might  so  say.  It  seems  to 
me  inconvenient  and  undesirable  to  withdraw 
from  the  better  tribunal,  or  which  the  defendant 
has  a  reasonable  right  to  say  is  the  better  tribunal, 
and  which  he  prefers,  a  case  like  the  present.  It 
is  not  a  case  in  which  this  court  should  entertain 
jurisdiction.  If  I  am  wrong  I  should  still  be  dis- 
posed not  to  let  this  case  go  on  to  be  tried  here, 
inasmuch  as  if  it  goes  to  the  Court  of  Appeal 
that  court  will  have  the  advantage  of  hearing  the 
witnesses  for  itself.  The  bill  must  be  dismissed 
with  costs. 

Solicitors,  Gronin  and   Bivolta;  Young,  Jont^fi, 
Roberts,  and  Hcde. 


QUEEN'S    BENCH    DIVISION. 

Reported  by  M.  W.  MgKbllab,  J.  M.  Lslt,  and  B.  H. 
AxPHLETT,  Eeqn.,  Banriaten-at-Law. 

Saturday,  Dec.  18, 1875. 
Reg.  v.  New  Windsob. 

County  rate  for  other  pu/rf  OSes — Liahility  of  borough 
—Boundary  Act  1832  (2^3  Wilt.  4,  c.  64)  — 
Municipal  Corporaiums  Act  1835  (5  Sf  6  WiU,  4, 
c.  78)  fects.  7  and  117. 

The  borough  of  New  Windsor  bpfore  the  passing  of 
the  Boundary  Act  1832  was  not  liobU  to  the  rates 
for  the  county  of  Berks.  By  that  Act,  a  part  of 
Clewer,  then  liable  to  the  county  rates,  teas  added 
to  the  borough  for  parliamentary  purposes,  aiid 
by  the  7fh  section  of  the  Municipal  Gotporations 
Act  1835,  the  municipal  was  made  coextensive 
with  the  parliamentary  borough.  By  sect.  117 
"  the  county  rate  for  other  purposes "  is  to  be 
sha/red  by  every  borough  in  the  county  in  which 
is  a  separate  court  of  quarter  sessions,  and  which 
before  the  passing  of  the  Boundary  Act  was 
chargeable  with  or  liable  to  contribute  in  whole  or 
in  pa*t  to  the  county  rate. 

Held,  thai  the  borough  of  New  Windsor  tra^liohle 
to  contribute  to  such  rate. 
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This  was  a  rule  obtained  on  the  18th  Nov.  last,  by 
Dowdeewell,  Q.  0.,  on  behalf  of  the  Treasurer  of 
the  county  of  Berks,  calling  upon  two  justices  of 
the  peace  in  and  for  the  said  county  of  Berks, 
and  the  treasurer  of  the  borough  of  New  Windsor 
in  the  said  county  of  Berks,  to  show  cause  why  a 
writ  of  mandamtut  should  not  issue  directed  to 
the  said  justices,  commanding  them  forthwith 
to  proceed  to  hear  and  determine  the  matter  of  a 
certain  information  or  complaint  preferred  by  John 
Lamplow  Roberts,  treasurer  of  the  said  county  of 
Berks,  against  Adolphus  Frederick  Millns,  the 
aforesaid  treasurer  of  the  borough  of  New  Windsor 
on  the  29th  June  last. 

The  following  facts  were  stated  upon  affidavit 
by  the  clerk  of  the  peace  for  the  county  of  Berks  : 

Before  the  passing  of  the  Boundaries  Act  1832, 
one  part  of  the  parish  of  Clewer  in  Berks  was 
within  the  then  existing  borough  of  Windsor,  and 
exempt  from  the  county  rate,  and  on  the  passing 
of  the  Act  a  further  portion  of  the  parish  which 
up  to  that  time  had  been  chargeable  with  and 
liable  to  county  rate  was  added  to  the  borough  of 
New  Windsor,  and  the  amount  levied  on  the  parish 
for  general  county  rate  was  thereupon  reduced. 

In  1840  the  new  assessment  for  county  rate 
being  in  the  course  of  preparation  by  the  justices 
of  the  county  with  the  assistance  of  Mr.  Coates,  a 
valuer,  a  return  was  obtained  from  the  overseers 
of  Clewer,  pursuant  to  sect.  2  of  51  Geo.  3,  c.  51, 
which  was  duly  verified  on  oath  by  one  of  the 
parish  officers  of  Clewer,  before  the  justices  at 
petty  sessions,  held  at  Windsor,  which  contains  as 
follows : 

PARISH   OP   CLEWER. 


1.  Withoat  the  borough 
oC  WindMOr,  liable  to  all 
conntynteiB 

S.  Within  the  aaid  bo> 
rough,  robject  only  to 
county  rates  made  for 
certain  purposes  under 
6  ft  7  Will.  4,  o.  76,  s.  117. 

3.  Within  the  said  bo> 
rough  not  sabjeot  to  an; 
coufty  rate 


Quantity 
of  land. 


a.    r.  p. 


1184  3  24 


76  2  30 


16  1  26 


Gross 

estimated 

value. 


£   s.  d. 


5588  10    0 


8517  10    0 


3869  10    0 


Rateable 

▼alae  to  the 

Poor  Bate. 


£    8.  d. 

4427    0  0 

2538  10  0 

2201  10  0 


In  the  assessment  then  settled,  the  portion  of 
Clewer  which  was  liable  to  general  county  rate 
described  in  the  overseer's  return  as  containing 
1184  acres  3  roods  24  poles  was  assessed  at  461 7^, 
and  the  rateable  value  of  the  portion  described  in 
the  overseer's  return  as  containing  76  acres  2  roods 
30  polos  was  settled  at  2866Z. 

From  that  time  until  1867  the  treasurer  of  the 
county  kept  an  account  of  the  expenditure  for 
"  other  purposes,"  as  directed  by  the  Municipal 
Corporations  Act,  and  not  more  than  twice  in 
every  year  sent  a  copy  of  the  same,  and  made  a 
claim  npon  the  council  of  the  borough  of  New 
Windsor  for  a  proportion  of  such  expenses,  in  re- 
spect of  the  said  portion  of  the  parish  of  Clewer 
added  to  the  borough  as  before  stated. 

In  1867  a  fresh  basis  or  standard  for  county 
rate  was  prepared,  pursuant  to  the  provisions  of 
15  &  16  Vict.  c.  81,  and  the  portion  of  Clewer 
without  the  borough  was  raised  to  99232.,  and  the 
portion  within  the  borough,  in  respect  of  which 
the  county  claimed  for  the  expenditure  for  other 
purposes,  was  then  ascertained  by  the  county 
treasurer  to  be  11181.,  and  a  proportionate  claim 
was  made  on  the  borough  of  New  Windsor. 


The  claims  so  made  from  the  passing  of  the 
Boundary  Act  up  to  Michaelmas  1870  were  duly 
paid  to  the  county  treasurer  by  the  Windiwr 
treasurer  on  behalf  of  the  council  of  the  said 
borough,  but  the  claims  for  1871,  1872,  and  1873 
have  not  been  paid,  and  payment  of  the  same  has 
been  refused  and  resisted  by  the  Town  Clerk  of 
the  said  borough  acting  on  behalf  of  the  council, 
and  also  by  the  treasurer  of  the  borough  upon  the 
grounds  hereinafter  appearing. 

On  the  19th  June  1875,  the  Berks  clerk  of  the 
peace  duly  caused  a  summons  to  be  taken  oat 
against  the  treasurer  of  the  borough  of  New 
Windsor,  Adolphus  Frederick  Millns,  of  Nefw 
Windsor  aforesaid,  upon  the  complaint  of  John 
Lamplow  Roberts,  of  Wokingham,  solicitor,  the 
treasurer  of  the  county  of  Berks,  summoning  him 
to  appear  before  two  justices  of  the  county  of 
Berks,  at  Beading,  on  the  29th  June,  to  show 
cause  why  a  warrant  should  not  be  issued  ordering 
the  said  borough  treasurer  to  pay  to  the  treasurer 
uf  the  said  county  over  and  above  the  first  men- 
tioned order  or  orders  certain  additional  sums 
amounting  to  31i.  16«.  Id.,  as  provided  by  the 
statute  15  &  16  Vict.  c.  81. 

On  the  29th  June  last,  the  said  summons  came 
on  to  be  heard  at  Beading,  before  John  Blight 
Monck,  Esq.,  of  Coley-park,  Beading,  and 
Alexander  Wm.  Cobham,  Esq  ,  of  Leigh  ton-park. 
Beading,  two  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county  of  Berks. 

It  was  then  admitted  on  the  part  of  the  treasurer 
of  New  Windsor,  that  a  copy  of  an  account  of  all 
sums  received  in  aid  of  or  on  account  of  the 
county  rate,  and  of  the  sums  of  money  ex- 
pended out  of  the  county  rate  for  other  purposes 
than  the  costs  arising  out  of  the  prosecution, 
maintenance,  and  punishment,  conveyance,  and 
transport  of  all  offenders  committed  for  trial  at 
assizes  in  such  county  from  the  boroughs  in  whi<^ 
separate  courts  for  the  quarter  sessions  of  the 
peace  are  holden,  had  been  sent  to  the  council  of 
the  borough  of  New  Windsor,  on  the  15th  March 
1875,  and  had  been  duly  received  by  the  council. 

It  was  also  admitted  that  the  treasurer  of  the 
county  of  Berks  had  made  an  order  on  the  council 
of  the  borough  of  New  Windsor,  for  the  paymeht 
of  a  proper  and  proportionate  sum,  if  the  borough 
of  New  vyindsor  was  properly  subject  to  pay  any 
contribution  in  respect  of  the  said  portion  of  the 
parish  of  Clewer,  and  that  such  order  had  been 
duly  issued  and  received  more  than  one  month 
before  the  making  of  the  complaint  by  the  said 
treasurer  of  the  county. 

It  was  further  admitted  and  agreed  that  the 
borough  of  New  Windsor  possesses  a  court  of 
quarter  sessions  and  charter,  containing  non^ 
intromittant  clauses,  and  that  prior  to  the  passing 
of  the  Boundary  Act,  no  part  of  the  borough  as 
the  borough  then  existed  was  chargeable  with  or 
liable  to  contribute  in  whole  or  in  part  to  the 
county  rate.  These  admissions  were  made  for  the 
purposes  of  convenience,  and  evidence  tendered  to 
support  them  was  by  agreement  dispensed  with. 

It  was  contended  on  the  part  of  the  county 
treasurer  that  the  borough  of  New  Windsor,  as 
now  bounded,  contains  a  part  which,  prior  to  the 
passincr  of  the  Boundary  Act,  was  liable  to  con- 
tribute to  county  rate,  to  wit,  a  portion  of  Clewer 
parish.  That  there  is  no  enactment  to  relieve 
such  portion  of  the  parish  from  its  liability  to 
contribute  to  the  '*  other  purposes  account,"  and 
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th^t  the  said  borough  took  it  from  the  connty  with 
that  liability,  and  that  the  said  borough  falls  ex- 
pressly within  the  words  of  the  section,  and  is 
now  a  borough  which,  before  the  passing  of  the 
Boundary  Act,  was  liable  to  contribute  in  part 
(Le,,  as  to  part  of  its  area)  to  the  county  rate.  It 
was  stated  that  before  the  passing  of  the  Boundary 
Act  there  was  no  borough  which  was  liable  to  con- 
tribute (as  to  the  whole  of  its  area)  to  part  only 
of  the  county  rate. 

It  was  contended  on  the  part  of  the  borough 
treasurer  that  inasmuch  as  the  borough  of  New 
Windsor  has  a  separate  court  of  quarter  sessions, 
and  had  the  same  prior  to  the  passing  of  5  &  6 
Will.  4,  c.  76 ;  and  inasmuch  as  the  borough,  as  it 
then  existed,  was  not,  before  the  passing  of  the 
Boundary  Act,  liable  to  the  county  rate,  it  could 
not  be  called  upon  for  any  contribution  to  the 
county  rate  or  the  other  purposes  account,  in  con- 
sequence of  the  said  parish  of  Clewer  being  added 
to  the  borough  by  the  Boundary  Act,  and  by  sect. 
117  of  the  Municipal  Corporation  Act.  It  was 
further  contended  that  the  15  &  16  Vict.  c.  81,  s. 
38,  did  not  give  jurisdiction  to  the  said  justices 
to  make  an  order  and  cause  to  be  sent  to  the 
treasurer  of  the  borough  a  warrant  ordering  him 
to  pay  such  sums  to  the  county  treasurer.  And 
it  was  also  urged  by  the  town  clerk  of  New 
Windsor,  who  represented  the  borough  treasurer, 
that  the  remedy,  if  any,  for  the  county  was  by  a 
writ  of  mandamtis^  and  that  the  justices,  if  they 
issued  a  warrant  of  distress,  would  be  liable  to  an 
action  of  trespass. 

The  said  justices,  after  hearing  the  argument  of 
the  counsel  for  the  county  treasurer,  stated  that 
they  did  not  feel  satisfied  that  ihey  had  jurisdic- 
tion to  cause  a  warrant  to  be  issued  ordering  the 
borough  treasurer  to  pay  the  sum  or  any  sums  in 
respect  of  the  other  purposes  account :  and  they 
further  stated  that  to  enable  the  county  treasurer 
to  raise  the  question  by  moving  for  an  order  or 
mandamus,  or  otherwise,  they  would,  as  suggested 
on  behalf  of  the  borough  treasurer,  refuse  to 
make  a  determination  of  the  said  matter  then  be- 
fore them,  and  did  then  refuse  to  act,  and  declined 
to  make  any  order. 

The  town  clerk  of  the  borough  of  New  Windsor 
stated  upon  affidavit,  in  answer  to  the  rule,  that  a 
portion  of  the  parish  of  Clewer  was  by  the 
Boundary  Act  of  2  &  3  Will.  4,  c.  64,  added  to  the 
parliamentaiy  borough  of  New  Windsor,  and 
afterwards  by  the  7th  section  of  5  &  6  Will.  4,  c. 
76,  the  boundaries  of  the  municipal  borough  were 
made  coextensive  and  identical  with  the  then 
existing    parliamentary  borough.     Prior    to    the 

Cassing  of  the  Boundary  Act  the  municipal 
orough  consisted  of  the  whole  of  the  parish  of 
New  Windsor,  and  a  small  portion  of  the  parish 
of  Clewer,  and  such  borough  was  never  liable  Ui 
whole  or  in  part  to  contribute,  and  never  con- 
tributed towards  the  county  rate.  He  further 
said  that  he  was  advised  and  verily  believed  that 
that  portion  of  the  parish  of  Clewer  which  was 
added  to  the  municipal  borough  by  the  Boundary 
Act  as  before  stated  was  not  liable  to  be  and 
ought  not  to  have  been  assessed  to  the  county  rate 
as  stated  in  the  affidavit  of  the  clerk  of  the  peace 
for  the  county  of  Berks.  And  he  further  said 
that  the  portion  of  the  parish  of  Clewer  so  added 
to  the  said  municipal  borough  as  aforesaid  is 
assessed  to  all  the  borough  and  general  district 
rates  levied  and  raised  in  the  said  borough.    The 


payments  by  the  treasurer  of  the  borough  to  the 
treasurer  or  the  county  on  the  other  purposes 
account  were  always  made  under  a  misapprehen- 
sion of  the  boron  gh^s  liability*  and  without  any 
order  of  the  council. 

H.  Matthews,  Q.C.,  showed  cause  against  the 
rule. — The  proceedings  before  the  justices  against 
the  treasurer  of  the  borough  of  Windsor  were  in- 
stituted under  sect.  38  of  15  &  16  Vict.  c.  81,  which 
begins  by  reciting  part  of  the  Municipal  Corpora- 
tions Act  1835  (5  &  6  Will.  4,  c.  76).  It  is  enacted 
by  the  117th  section  of  that  Act  of  1835,  "  That 
the  treasurerof  every  county  in  England  and  Wales 
shall  keep  an  account  of  all  sums  of  money 
received  in  aid  or  on  account  of  the  county  rate, 
and  of  the  sum  of  money  expended  out  of  the 
county  rate  for  other  purposes  than  the  costs 
arising  out  of  the  prosecution,  maintenance  and 
punishment,  conveyance  and  transport  of  offenders 
committed  for  trial  in  such  county,  and  in  the  case 
of  boroughs  having  a  separate  court  of  quarter 
sessions  of  the  peace  other  than  out  of  coroners' 
inquests,  and  shall,  not  more  than  twice  in  every 
year,  send  a  copy  of  the  said  account  to  the  council 
of  every  borough  situate  within  such  county  in 
which  a  separate  court  of  quarter  sessions  of  the 
peace  shall  be  holden,  and  which,  before  the 
passing  of  the  said  Act  (the  Boundary  Act  1832) 
was  chargeable  with,  or  liable  to  contribute  in 
whole  or  in  part  to  the  county  rate  of  such  county, ' 
and  shall  make  an  order  on  the  council  of  every 
such  borough  for  the  payment  of  such  proportion 
of  such  sum  as  would  have  been  chargeable,  after 
deducting  all  sums  of  money  received  in  aid  of 
the  county  rate  as  aforesaid,  if  this  Act  had  not 
passed,  upon  such  borough  as  the  same  s^hall  be 
bounded,  according  to  the  provisions  of  this  Act, 
and  the  council  of  such  borough  shall  forthwith 
order  the  same,  with  all  reasonable  charges  of 
making  and  sending  the  said  account  tp  be  paid 
to  the  treasurer  of  such  countv  out  of  the  borough 
fund."  There  is  no  dispute  about  a  separate  court 
of  quarter  sessions  being  held  in  this  borough, 
but  the  question  is  whether  before  the  Boundary 
Act  1832,  the  borough  was  chargeable  with  or 
liable  to  contribute  in  whole  or  in  part  to  the 
county  rate.  It  is  admitted  that  the  borough,  as 
it  was  constituted  before  that  Act,  was  not  charge- 
able at  all  with  the  county  rate,  and  it  is  admitted 
that  the  portion  of  the  county  added  to  the 
borough  by  that  Act  was  before  that  chargeable 
with  the  county  rate.  These  are  exactly  the  cir- 
cumstances as  stated  in  the  note  to  Chitt>'s 
Statutes,  p.  1016,  of  the  case  Beg.  v.  Inhabitants 
of  New  8arum  (7  Q.  B.  941).  It  there  appears  that 
such  a  borough  cannot  be  called  upon  for  contri- 
bution to  the  county  rate.  [Blackburn,  J. — But 
that  note  is  not  borne  out  by  the  case  itself,  which 
merely  decides  that  the  borough  was  not  liable 
under  the  circumstances  to  repair  a  county  bridge, 
which  bad  been  udded  to  the  borough.]  There  is, 
however,  this  note  to  the  argument  at  p.  948 — 
"  Patteson,  J.  here  referred  to  Rawlinson's  edition 
of  the  Municipal  Corporations  Act,  p.  207,  note  (1) 
to  sect.  117,  where  it  is  said: — A  question  has 
been  raised  under  these  words,  whether  a  borough 
(in  the  first  section  of  schedule  A  to  this  Act), 
which  has  a  separate  court  of  quarter  sessions, 
and  which  was  not,  before  the  passing  of  the 
Boundary  Act,  liable  to  the  county  rate,  can  be 
called  upon  for  any  contribution  to  the  county 
rate,  in  consequence  of  a  portion  of  the  adjoining 
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county  being  added  to  the  boroagh  by  the 
Boundary  Act,  and  by  sect.  7  (sup,),  it  seems  clear 
that  it  cannot,  upon  the  express  words  of  the  above 
section.  For  though  the  part  added  may  have 
previously    contributed  to   the    county  rate,   the 

Soestion  is  whether  the  borough,  previously  to  the 
boundary  Act,  did.  There  is  no  provision  in  this 
section  for  a  separate  rate  being  made  on  the  part 
added  only,  and  no  new  burden  can  be  thrown  on 
the  inhabitants  living  within  the  old  limits."  Sect. 
7  of  the  MunicfJ)al  Corporations  Act  1835,  pro- 
vides that  the  boundaries  of  certain  parliamentary 
boroughs  as  described  in  the  Boundary  Act  1832 
(2  &  3  Will.  4,  c.  64),  shall  be  the  boundaries  of  cer- 
tain municipal  boroughs  mentioned  in  the  Schedule, 
amongst  wnich  appears  this  borough  of  New 
Windsor.  The  county  rates  were  assessed  under 
12  Geo.  2,  c.  29,  until  the  passing  of  15  &  16  Vict. 
c.  81. 

Dowdeswell,  Q.C.  (with  him  Greene)^  for  the 
treasurer  of  the  county  of  Berks,  supported  the 
rule.— The  boroughs  referred  to  in  the  117ch 
section  of  the  Act  of  1835  are  those  of  which  the 
area  or  site  was  chargeable  before  1832,  in  whole 
or  in  part,  to  the  county  rate.  With  this  interpre- 
tation the  section  would  include  the  borough  of 
New  Windsor.  That  there  have  been  places  liable 
to  be  rated  both  for  a  borough  and  the  county  in 
which  it  lies  at  the  same  time,  appears  from  Bates 
V.  WinetaiUey  (4  M.  &  S.  429),  where  it  was  held 
that  a  charter  granting  jurisdiction  to  borough 
justices  over  a  district  not  within  the  borough, 
without  words  of  exclusive  jurisdiction,  does  not 
exclude  the  county  justices  from  rating  the  dis- 
trict to  a  county  rate.  [Field,  J. — Beg.  v.  Mayor, 
3fc,  of  Birmingham  (7  Q.  B.  116),  is  an  authority 
more  nearly  in  point.  It  appears  from  Beg.  v. 
Boucher  (3  Q.  B.  641),  that  the  borough  of  Bir- 
mingham was  incorporated  by  Eoyal  Charter  in 
1838,  but  it  was  held  in  the  other  case  that  the 
borough,  though  it  had  a  grant  of  a  separate  court 
of  quarter  sessions,  was  liable  as  part  of  the 
'•ounty  of  Warwick  for  its  proportion  of  the  pur- 
chase money  of  a  county  gaol  under  the  117th 
section]. 

CocKBURN,  C.J. — I  think  the  rule  must  be  made 
absolute.  It  is  difficult  to  suppose  that  the  Legis- 
lature should  have  intended  to  exempt  from 
contribution  to  these  other  purposes  the  places 
which  were  added  to  boroughs  for  the  purposes 
only  of  quarter  sessions  and  municipal  privileges, 
and  it  does  not  seem  to  have  been  desirable  to 
deprive  the  counties  of  these  contributions; 
expediency,  therefore,  and  principle  both  point  in 
the  same  direction,  and  although  there  may  be 
some  doubt  whether  the  language  of  the  117th 
section  is  sufficient  of  itself  to  emorace  a  borough 
which  never  as  a  borough  was  liable  in  whole  or  in 
part  to  the  county  rate  of  its  county,  yet  the 
Birmingham  cases  referred  to  by  my  brother 
Field  seem  to  be  a  sufficient  authority  to  overcome 
all  such  doubts,  and  our  judgment  must,  there- 
fore, be  in  favour  of  the  claim  by  the  county  for  a 
contribution  by  the  borough.  The  rule  will  be 
absolute. 

Blackburn,  J. — 1  also  think  the  rule  must  be 
absolute.  It  turns  on  the  117th  section  of  the 
Municipal  Act  of  1835,  which  depends  upon  the 
previous  law  concerning  county  rates.  At  that 
time  they  were  subject  to  the  provisions  of 
12  Geo.  2,  c.  29,  which  consolidatea  earlier  Acts, 
and  in  the  same  way  as  before  made  the  county 


rates  payable  by  every  town,  parish,    or    place 
within  the  respective  limits  of  the  oommissions 
of  the  justices  at   general  or  quarter    sessions. 
The  boroughs    in    each    county    which    enjoyed 
charters  with  non-intromittanc  clauses  were  not 
subject  to  these  county  rates,  but  the  exemption 
does  not  seem  to  have  been  due  to  any  want  of 
consideration  in  the  way  of  benefit  from  the  rates, 
but  only  from  the  fact  that  the  jastices  of  each 
county  at  quarter  sessions  had  no  oommissions 
giving  them  jurisdiction  to  assess  or  levy  rates  in 
such  boroughs.    We  may  take  it  therefore  that  at 
the  time  of  the  passing  of  the  municipal  Act, 
every  place  in  oach  county  was  liable  to  connty 
rates,  unless  the  county  justices  had  no  jurisdic- 
tion over  it.    Then  by  that  Act  provision  is  made 
concerning  the  payment  of  county  rates  by  the 
three  kinds  of  boroughs.    The  first  kind,  the  old 
boroughs    with    quarter  sessions  and  non-intro- 
mittant  clauses,  are  to  pay  all  their  own  rates,  by 
sect.  92,  and  as  before  to  be  exempt  from  ooanty 
rates;  by  sects.  Ill  and  112,  no  borough  justices 
being  at  liberty  by  sect.  101,  to  act  with  respect 
to  any  rate  in  the  nature  of  a  county  rate.     Sect. 
113  exempts  assize  expenses  from  this  exemption, 
but  the  counties  have  no  other  claim  upon  the 
ancient  boroughs  of  this  kind.     The  other  two 
kinds  of  boroughs  are  dealt  with  in  a  few  words 
by  sect.  117,  which  directs  the  treasurer  of  each 
county  to  keep  an  acoount  of  moneys  reoeiTed 
and  expended  for  other  purposes  than  the  costs  of 
offenders  committed  for  tri^l  in  such  ooanty,  and 
to  send  a  copy  of  the  said  account  to  the  ooancil 
of  every  borough  situate  within  such  ooanty,  in 
which  a  separate  court  of  quarter  sessions  of  the 
peace  shall  be  holden,  and  which,  before  1832,  was 
chargeable  with  or  liable  to  contribute  in  whole  or 
in  part  to  the  county  rate  of  such  county,  and  such 
borough  is  to  pay  its  contribution.    No  borough 
is  to  be  exempt  under  this  section  unless  it  has  a 
separate  court  of  quarter  sessions,  and  also  unless 
no  part  of  it  was  liable  to  ooanty  rates  before  1832. 
The  expression   "in  whole  or  in  part"  cannot 
refer  to  the  county  rates,  for  it  does  not  appear 
from  any  of  the  statutes,  nor  as  a  matter  of  lact, 
that  any  borouG:h  was  liable  to  part  of  a  rate ;  it 
can  only  refer  to  the  area  of  the  borough,  so  that 
all  boroughs  with  courts  of  quarter  sessions,  to 
which  some  part  was  added  from  the  counties  in 
which  they  were  situated  by  the  Boundary  Aot» 
are  still  liable  to  contribute  to  the  county  rates  for 
other  purposes  in  respect  of  the  additions  made 
to  them  at  that  time.    This  is  a  provision  of  per- 
fect justice  and  fairness,  for  it  could  not  have  been 
intended  to  deprive  the  counties  without  compen- 
sation of  contribution  which  they  had  enjoyed 
before  the  Municipal  Act  was  passed.    It  is  dear 
to  my  mind  that  the  intention  of  the  Les^islature, 
as  evinced  by  the  words  of  the  statute,  was  to 
make  such  boroughs  as  this  contribute  to   the 
county  rates,  and  I  am  confirmed  in  that  opinion 
by  the  case  of  B>eg,  v.  Birmingham,  which  seems 
to  be  exactly  in  point.    The  rule,  therefore,  will 
be  made  absolute. 

Field,  J. — I  am  of  th^  same  opinion,  and  I  have 
nothing  to  add.  Rule  ahsoluie* 

Solicitors  for  the  prosecutor,  the  Treasurer  of 
Berks,  Newman,  Streiton,  and  HiUiard  for  Morland 
and  Son,  Abingdon. 

Solicitor  for  the  defendants,  the  borouffh  of 
New  Windsor,  /.  Lott  for  DarviU,  DcuinU,  and 
Last,  Windsor. 
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8atwrda/y,  Jan.  22, 1876. 

BiBKBNHEAD  IkPAOVSMENT   COMMI88IONEB8  V. 

Sanbom. 
Public  hightoanf — Used  by  piiblie—1  Vict.  c.  33,  s.  18. 

By  a  Birkenhead  Local  Act  of  1838,  commissionera 
are  required  to  cause  all  such  parts  of  the  streets, 
wa^s,  or  places,  wUhin  the  said  township,  not 
being  public  or  common  highirtays  which  are  now 
in  the  estvmation  of  the  cMwmissioners  fully  buiU 
upon,  but  not  suMdenH/y  paved  m'  put  in  good 
condition,  and  aiusuch  streets,  ways,  or  places  as 
are  now  maJeing  or  may  liereafter  be  made  within 
the  said  township,  although  not  fuUy  built  upon, 
to  be  made,  paved,  and  cleansed,  as  to  the  com- 
m,issioners  shall  seem  necessary ;  the  expenses  to 
be  paid  by  the  frontagers. 
Defendant  occupied  a  house  in  a  street  formed  about 
seventeen  years  ago,  and  ever  since  used  by  the 
public. 
Held,  that  defendant  was  liable  to  contribute  to  the 
making  and  sewering  of  this  street  lately  resolved 
upon  by  the  co^nmissioners. 
Appeal  from  the  CouDty  Court  of  Cheshire,  holden 
at    Birkenhead,  by    W.  Wynne  Ffoulkes,   Esq., 
judffe  thereof. 

The  following  is  a  copy  of  the  plaint  and  parti- 
culars of  demand : 

Town  of  Birkenhead  Looal  Improvement  Aots. 
Town  Surr^or'i  Office,  35,  HMnilton^qoare, 
_   „  17th  July  1874. 

To  Mr.  Jno.  Sanaom, 
35,  Milton-road,  Tranmere. 
To  the  oommiesionerB  acting  in  exeontion  of  the  several 
Acts  of  Parliament,  made  and  paaeed  for  improving  the 
township  of  Birkenhead  and  Clanghton-oom-Ghrange,  Dr. 
(Pkase  require  a  printed  cheque  receipt  countersigned 
by  the  treasurer.) 

For  your  proportion  of  the  expenses  of  making  and 
completing  the  surface  of  that  part  of  King.street  which 
lies  immediately  opposite  to  and  adjoining  your  property 
in  the  said  street,  being  a  frontage  of  191ft.,  Noe.  24, 26, 
28,  and  30,  on  the  north  side  of  street 


Fisrtionlars. 

General  works 

Proportion  of  sett  crossing  ... 


£  B.  d. 

47  2  0 

3  8  6 

50  5  6 


I  hereby  certify  the  above  apportionment  to  be  correct. 

Thob.  C.  Thobbubn, 

Town  Surveyor. 

Above,  I  beg  to  hand  you  the  amount  due  from  you  to 
the  Birkenhead  Improvement  Commissioners  for  work 
done  as  above,  as  ascertained  and  settled  by  the  survey  or 
to  the  said  commissioners ;  which  sum  I  do  hereby  demand 
and  require  you  to  pay  to  me  at  the  treasurer's  office, 
Birkenhead,  within  fourteen  days  from  this  data 

Notice.  If  not  paid  within  fourteen  days  from  the 
above  date,  interest  at  the  rate  of  bl.  per  cent,  per 
annum  will  be  charged  from  the  date  of  the  delivery  of 
the  bill. 

17th  July  1874. 

The  plaintiffs  are  constituted  commissioners  for 
the  improvement  of  the  township  of  Birkenhead 
under  and  by  -virtue  of  several  Acts  of  Parliament, 
of  which  the  several  sections  relied  on  by  the 
plaintiffs  are  hereinafter  set  out. 

By  sect.  18  of  1  Yict.  c.  zxziii.,  it  is  enacted  that 
it  shall  be  lawful  for  the  said  commissioners,  and 
they  are  hereby  required  to  cause  all  such  parts 
of  the  streets,  ways,  roads,  and  passages  or  places 
within  the  said  township,  not  being  public  or 
common  highways,  which  are  now  in  the  estima- 
tion of  the  said  commissioners  fully  built  upon, 
but  not  sufficiently  songhed,  cleansed,  paved,  or 


otherwise  put  in  good  order  and  condition,  and  all 
such  streets,  ways,  roads,  passages,  or  places,  as 
are  now  making,  or  may  hereafter  be  made  within 
the  said  township,  or  any  part  or  parts  thereof, 
although  not  fully  built  upon,  to  be  made,  soughed, 
paved,  flagged,  repaired,  and  cleansed  with  such 
soughs,  gutters,  sinks,  common  or  main  sewei  s, 
drains  or  water-courses,  and  with  such  materials 
and  in  such  manner  as  to  the  said  commissioners 
shall  seem  meet  and  necessary,  and  the  charges 
and  expenses  attending  the  same  shall  be  reim- 
bursed to  the  said  commissioners  by  the  occupiers 
or  persons   in  the  actual  possession,  or  by  the 
immediate  owners  of  the  bouses,  building  ground, 
or  land  within  or  on  the  respective  sides  of  the 
said  streets,  ways,  roads,  passages,  or  places,  so  to 
be  soughed,  paved,  flagged,  repaired,  and  cleansed 
as  aforesaid,  or  wherein  such  soughs,  gutters,  sinks, 
or  common  or  main  sewers, drains,  or  watercourses, 
shall  be  made,  repaired  and  amended,  scoured  and 
cleansed    as    aforesaid,    each    such    occupier    or 
person    in  possession  or   owner    paying  a  pro- 
portionable   share    thereof,    such    share    to    be 
ascertained  by   the  said  commissioners  or  their 
surveyor;  and  if  any  such  occupier  or  person  in 
possession  or  owner  shall  at   any  time  refuse  or 
neglect  to  pay  such  proportion  of  the  said  charges 
and  expenses  so  to  be  ascertained  as  aforesaid,  tho 
same  shall  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  such  occupier  or  persons  in 
possession  or  owner,  in  like  manner  as  the  rates 
hereinafter  directed  and  required  to  be  raised  and 
levied  are  authorised  to  be  recovered,  or  shall  and 
may  he  sued  for  and  recovered,  together  with  full 
costs  of  suit  in  any  of  Her  Majesty's  Courts  of 
Record  at  Westminster. 

By  sect.  17  of  the  last  mentioned  Act  it  is  enacted, 
"And  be  it  further  enacted,  that  where  any 
streets,  ways,  roads,  passages,  or  places  already 
laid  out  or  hereafter  to  be  laid  out  within  the  said 
township,  not  being  public  or  common  highways, 
shall  be  well  and  sumciently  made,  soughed,  paved, 
flagged,  or  otherwise  constructed,  repaired,  and 
put  into  good  order,  repair,  and  condition,  in  such 
manner  and  with  such  public  drains  therein  as  shall 
be  satisfactory  to  the  said  commissioners,  then  and 
in  such  case,  but  not  before,  it  shall  be  lawful  for 
the  said  commissioners,  upon  the  application  of 
the  owner  or  owners  of  the  soil  of  such  streets, 
ways,  roads,  passages,  or  places,  or  of  the  greater 
part  in  value  of  such  owners,  or  of  the  person  or 
persons  liable  to  repair  the  same,  or  of  the  greater 
part  in  value  of  such  persons,  to  declare  such 
streets,  ways,  roads,  passages,  or  places,  to  be  pub- 
lic or  common  highways ;  and  from  and  after 
such  declaration  made,  the  same  and  every  ol' 
them  shall  be  deemed  and  taken  to  be  public  and 
common  highways  to  all  intents  and  purposes,  and 
thenceforth  repaired  and  kept  in  repair  by  the 
said  commissioners." 

The  defendant  is  the  owner  of  some  house  pro- 
perty on  one  side  of  King-street  aforesaid,  which 
street  is  within  the  township  of  Birkenhead,  and 
within  the  jurisdiction  of  the  commissioners. 

About  seventeen  years  ago  a  Mr.  Ball  formed 
and  constructed  the  said  street,  and  at  that  time 
threw  it  open  to  the  use  of  the  public,  and  it  has 
ever  since  been  open  to  and  without  interruption 
used  bj  the  public. 

In  1873  the  commissioners  resolved  to  make 
and  sewer  King-street  in  a  proper  and  sufficient 
manner,  and  to  apportion  the  cost  thereof  upon 
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the  several  owners  of  the  houses,  baildings,  and 
lands  fronting  to  or  on  the  sides  of  the  said  street. 
Notice  of  the  intention  of  the  commissioners  to 
do  the  work  was  given  to  the  defendant. 

A  contract  was  entered  into  for  doing  the  work, 
and  the  works  having  been  completed  in  due 
course,  the  cost  was  apportioned  by  the  surveyor 
to  the  commissioners  in  the  various  frontages,  the 
defendant  being  one  of  them. 

On  a  demand  made  for  payment  the  defendant 
refused  to  pay,  and  this  action  was  brought  for 
501.,  the  plaintiff  having  abandoned  the  excess  of 
5«.  6d. 

There  was  no  proof  that  any  application  under 
the  1st  Vict.  c.  33,  s.  17,  had  ever  been  made  to 
the  commissioners  to  declare,  or  that  the  com- 
missioners had  ever  declared  the  street  to  be  a 
public  or  common  highway,  and  it  was  thereupon 
ex>ntended  by  the  attorney  for  the  plaintiffs  that 
it  was  a  street  for  the  soughing,  paving,  flagging, 
and  repairing  of  which  the  owners  were  personally 
liable  under  the  18th  sect,  of  1  Vict.  c.  33. 

The  attorney  for  the  defendant  contended  that 
the  street,  havin&r  been  dedicated  to  the  use  of  the 
public  by  Ball  seventeen  years  ago,  it  became  a 
common  or  public  highway  and  therefore  the 
plaintiffs  had  no  power  under  sect.  18  of  1  Vict, 
o.  33,  to  do  the  work  which  they  had  done  upon  it, 
and  to  charge  any  portion  of  the  expenses  attend- 
ing the  same  upon  the  defendant. 

The  County  Court  judge  told  the  jji'y,  and  it 
was  admitted  i)y  the  defendant,  that  King-street 
had  not  been  adopted  as  a  public  highway  in  the 
manner  prescribed  by  5  &  6  Will.  4,  c.  50,  s.  23 
(The  Highway  Act),  nor  had  an  application  been 
made  to  the  Birkenhead  commissioners  by  the 
owners  to  declare,  nor  had  the  commissioners 
declared  such  street  to  be  a  public  highway  in 
accordance  with  1  Vict.,  o.  33,  s.  17. 

The  said  County  Court  judge  left  it  to  the  jury 
to  say  whether  when  King-street  was  laid  out  Mr. 
Ball  intended  to  dedicate  it,  though  even  for  a 
single  day,  to  the  use  of  the  public,  and  whether 
it  had  been  used  by  the  public  ever  since. 

The  jury  answered  the  question  in  the  affirma- 
tive, and  the  said  County  Court  judge  directed  a 
verdict  to  be  entered  for  the  defendant. 

The  question  for  the  opinion  of  the  court  of 
Queen's  Bench  is  whether  the  said  County  Court 
judge  was  right  in  so  directing  the  jury. 

If  he  was  right  the  verdict  for  the  defendant  la 
to  stand. 

If  he  was  wrong  the  verdict  is  to  be  set  aside 
and  entered  for  the  plaintiffs. 

Oully,  for  appellants,  the  plaintiffs. — The  ques- 
tion is  whether  the  defendant,  as  a  frontager,  is 
liable  for  the  pavement  of  King-street.  There  has 
been  seventeen  years  user  of  the  street  by  the 
public,  but  it  was  never  declared  a  public  or 
common  highway  by  the  commissioners  under 
sect.  17  of  the  Act  of  1838,  nor  is  it  a  highway 
Impaired  by  the  inhabitants  under  sect.  23  of  the 
Highway  Act.  It  must,  therefore,  come  within  the 
description  in  sect.  18  of  such  streets  or  places 
**  as  are  now  making,  or  may  hereafter  be  made 
within  the  said  township."  [He  was  stopped  by 
the  court]. 

Leojric  Temple,  Q.  C,  contra. — The  words  "not 
being  public  or  common  highways  "  which  appear 
in  the  first  clause  of  the  18th  section  apply  to  the 
subsequent  parts  of  it,  and  must  be  read  as 
describing  such  streets  or  places  as  may  hereafter 


be  made.  In  that  case  King-street  clearly  would 
not  come  within  the  provision  of  the  18th.  sec- 
tion. 

Blackburn,  J. — I  think  the  County  Court  judge 
was  right  in  everything  except  his  construction 
of  this  18th  section.  I  think  the  words  point 
clearly  enough  ;  first,  to  completely  built  streets, 
not  then  public  or  common  highways ;  and 
secondly,  to  all  such  streets  as  were  then  making, 
or  might  thereafber  be  made,  whether  public  or 
common  highways^  or  not.  This  street  has  been 
made  since  the  Act  was  passed,  and  therefore  the 
paving  is  to  be  done  by  the  frontagers.  It  is  hard, 
no  doubt,  after  the  street  has  been  made  seventeen 
years,  but  there  can  be  no  doubt  as  to  the  mean' 
ing  of  the  section. 

Fi£LD,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  appeUanta,  the  plaintiffs. 

Solicitors  for  plaintiffs  :  Gregory ,  BoweliffeSy  and 
Co.,  for  T.  M.  Doumham,  Birkenh^ul. 


Tuesday,  Feb.  8, 1876. 

Mile  End  Old  Town  Vbstrt  v.  Whitechapel 

Guardians. 

Apportionment    of  paving    expenses — One  side  of 
street— ^18  Sf  19  Vict.  c.  120,  s.  105—25  ^  26  Viet, 
c.  102,  s.  77. 
The  plaintiffs,  acting  under  the  Metropolis  Manctge- 
ment  Acts,  resolved  that  a  portion  {to  wit),  the 
eastern  side  of  a  certain  new  street  should  be 
paved  throughout  the  whole  length  for  a  uniform 
oreadth   of  12ft.,    measwred  from    the   eastern 
boundary;   and  that  the  owners  of   the  houses 
forming  the  eastern  side  should  pay  the  estimaied 
expenses.    In  an  action  against  the  defendants 
for  conCHhution  to  these  expenses,  their  workhouse 
being  paH  of  the  eastern  side  of  the  street,  it  was 
stated  in  defence  that  there  were  houses  and  land 
on  the  western  side ;  and  it  was  replied  that  those 
houses  and  land  did  not  bownd  or  abut  on  any 
part  of  the  street  to  be  paved. 
Held,  upon  demurrer  to  the  reply,  that  the  plaintiffs 
had  no  power  to  cha/rge  only  the  ovmers  of  one 
side  of  the  street;  and  that  the  action  could  not 
be  mai7Uained. 
This  was  a  demurrer  to  the  plaintiff's  reply. 
The  statement  of  claim  allei^ed  that : 
1.  The  plaintiffs  under  and  by  virtue  of  the 
statutes  in  that  behalf  made,  on  or  about  the  9th 
Dec.  1874,  deemed  it  necessary  and  expedient  that 
a  portion  (to  wit)  the  eastern  side  of  a  certain 
new  street  within  the  said  hamlet,  and  which  was 
not  paved  to  the  satisfaction   of  the  plaintiffs, 
should  be  so  paved ;  and  thereupon  duly  and  ac- 
cording to  the  said  statutes,  resolved   that  the 
same  be  paved  by  them,  the  plaintiffs,  throuebout 
the  whole  length  thereof  for*  a  uniform  breadth  of 
12(1.,  measured  fVom  the  eastern  boundanr  thereof; 
and  that  the  owners  of  the  houees  forming  the 
eastern  side  of  snch  street  should  be  required  to 
pay  to  the  plaintiffs  the  estimated  amount  of  the 
expenses  of  the  said  works,  such  amount  to  be 
determined  by  the  surveyor  of  the  plaintiffs,  and 
when   so   determined  to  be  apportioned  amonff 
such  owners ;  snd  the  owners  of  the  houses  and 
the  owners  of  the  land  to  contribute  to  such  esti- 
mated expenses  in  the  same  proportion,  and  the 
payment  of   such    estimated    expenses  by  saoh 
owners  to  be  required,  and,  if  necessary,  enfbrced 
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before  the  commencement,  dnring  the  progress, 
or  on  tha  completion  of  the  said  works. 

2.  On  or  about  22nd  Dec.  1874,  the  surveyor  of 
the  plaintiffs  estimated  the  expenses  of  the  said 
works  at  243L  17».  94. 

3.  On  or  about  23rd  Dec.  1874,  the  plaintiffs 
apportioned  the  said  estimated  expenses  amongst 
the  owners  of  the  houses  and  land  bounding  or 
abutting  on  the  eastern  side  of  the  said  street,  as 
follows : — 

^*  On  the  premises  known  as  the  warehouse  be- 
longing to  the  defendants  (including  the  frontage  of 
the  private  road  belonging  to  them),  20iU.  7«.  7(2. 
On  the  house  626,  Mile  End-road,  and  the  yard 
adjoining  thereto,  34i.  10«.  2d." 

4  The  plaintiffs  afterwards  caused  the  said  work 
to  be  done,  and  the  actual  expenses  thereof 
amounted  to  210Z.  II9.  4c{. 

5.  The  defendants  at  the  times  aforesaid  were, 
and  still  are,  the  owners  of  the  said  workhouse 
and  premises,  being  buildings  and  land  abutting 
upon  and  bounding  the  eastern  side  of  the  said 
new  street,  and  benefited  by  the  said  works,  and 
the  amount  to  be  contributed  by  them  towards  the 
said  expenses  in  respect  thereof,  was  and  is 
1811.  0«.  Zd. 

6.  The  plaintiffs  on  or  about  the  8th  June  1875, 
demanded  of  defendants  payment  of  the  said 
181L  0«.  3<i. 

7.  All  conditions  have  been  fulfilled,  and  all 
times  have  elapsed  necessary  to  entitle  the  plain- 
tiffs to  have  the  defendants  pay  the  said  181Z.  Zd. 

8.  The  defendants  have  not  paid  it. 
The  statement  of  defence  alleged  that : 
1.  At  the  time  of  the  resolutions  in  the  state- 

Tnent  of  claim  mentioned  and  of  the  doing  of  the 
said  work,  there  were  and  still  are,  on  the  western 
side  of  the  said  street,  houses  and  land  bounding 
and  abutting  thereon,  the  owners  of  which  were 
and  are  by  law  liable  to  contribute  to  the  expenses 
of  the  said  work. 

2  The  plaintiffs  have  not  apportioned  the  ex- 
penses of  the  said  work,  among  the  owners  of  the 
noases  and  land  bounding  and  abutting  on  the 
said  street,  paved  by  the  plaintiffs,  as  in  the  state- 
ment of  claim  mentioned,  but  have  by  the  said 
resolutions,  attempted  illegally  to  throw  upon  the 
owners  of  houses  and  land  bounding  and  abutting 
on  the  eastern  side  of  the  said  street,  the  whole  of 
the  expenses  of  the  said  work. 

The  reply  alleged  that : 

1.  The  plaintiffs  deemed  it  necessary  and  ex- 
pedient that  part  only  of  the  said  street  should  be 
paved,  viz.,  the  eastern  side  thereof,  and  did  not 
deem  it  necessary  or  expedient  that  the  western 
side  of  the  said  street  should  be  paved,  and  did 
not  deem  it  necessary  or  expedient  to  pave,  and 
did  not  pave  any  part  of  the  western  side  of  the 
said  street. 

2.  The  houses  and  land  bounding  and  abutting 
on  the  western  side  of  the  said  street,  and  men- 
tioned in  the  statement  of  the  defence,  did  not  nor 
did  any  or  either  of  them  or  any  part  thereof 
bound  or  abut  on  any  part  of  the  said  street  which 
the  plaintiffs  deemed  it  necessary  and  expedient  to 
pave,  and  which  they  paved  as  mentioned  in  the 
said  statement  of  claim. 

This  reply  was  demurred  to  on  the  ground  that 
the  plaintiffs  had  no  power  by  law  to  charge  the 
owneris  with  the  expenses  of  paving  one  side  of  a 
street  only. 

FManj  (with  him  Bay,  Q.  C.)  argued  for  the 


defendant. — The  Metropolis  Management  Acts  do 
not    authorise  this  claim  for  contribution.      By 
sect.  105  of  18  &  19  Vict.  c.  120,  "  in  case  the 
owners  of  the  houses  forming  the  greater  part  of 
any  new  street  laid  out  or  made,  or  hereafter  to 
be  laid  out  or  made,  which  is  not  paved  to  the 
satisfaction    of   the  vestry  or  district  board    of 
the    parish    or  district  in  which  such   street  is 
situate,  be  desirous  of  having  the  same  paved,  as 
hereinafter  mentioned,  or  if  such  vestrv  or  board 
deem  it  necessary  or  expedient  that  the  same 
should  be  so  paved,  then  and  in  either  of  such 
cases  such  vestry  or  board  shall  well  and  suf- 
ficiently pave  the    same,  either  throughout  the 
whole  breadth  of  the  carriage  way  and  footpaths 
thereof,  or  anv  part  of  such  breadth,  and  from 
time  to  time  keep  such  pavement  in  good  and 
sufficient  repair;  and  the  owners  of  the  houses 
forming  such  street  shall  on  demand  pay  to  such 
vestry  or  board  the   amount    of  the  estimated 
expenses  of  providing  and  laying  such  p'avement 
(such  amount  to  be  determined  by  the  surveyor 
for  the  time  being   of    the    vestry  or    board." 
This  section  was  amended  by  sect.  77  of  25  &  26 
Vict.  c.  102,  "  Where  any  vestry  or  district  board 
shall  under  the  powers  given  by  the  105th  section 
of  the  firstly  recited  Act  "  (just  referred  to)  "  have 
paved  or  be  about  to  pave  any  new  street,  the  owners 
of  the  land  bounding  or  abutting  on  such  street  shall 
be  liable  to  contribute  to  the  expenses  or  estimated 
expenses  of  paving  the  same  as  well  as  the  owners 
of  houses  therein,  provided  that  it  shall  be  lawful 
for  the  vestry  or  district  board  to  charge  the 
owners  of   land  in   a  less   proportion  than  the 
owners  of  house  property,  should  they  deem  it 
just  and  expedient  so  to  do ;  and  any  such  costs 
or  expenses,  including  the  cost  of  paving  at  the 
points  of  intersection  of  streets,  and  all  other  inci- 
dental costs  and  charges,  shall  be  apportioned  by 
the  vestry  or  board,  and  shall    be    recoverable 
either    before    the    work    shall    be    commenced, 
or  during  its  progress,  or  after  its  completion; 
and  it  shall  be  lawful  for  the  vestry  or  district 
board  at  their  discretion  to  accept  payment  of  the 
amount  apportioned  or  charged  in  respect  of  each 
house  or  premises  by  instalments  spread  over  a 
period  not  exceeding  twenty  years,  and  any  such 
amount  shall  be  recoverable  from  the  present  or 
any  future  owner  of  the  premises,  either  by  action 
at  law  or  in  a  summary  manner  before  a  justice 
of  the  peace,  at  the  option  of  the  vestry  or  board." 
Sect.  112  adopts  ana  extends  the  interpretation 
to  the  word  "  street,"  contained  in  sect.  250  of  the 
Act  of  1855,  and  enacts  that  "  the  expression  *  new 
street '  shall  apply  to  and  include  all  streets  here- 
after to  be  formed  or  laid  out,  and  a  part  of  any  such 
street,  and  also  all  streets,  the  maintenance  of  the 
paving  and  roadway  whereof  had  not,  previously 
to  the  passing  of  this  Act,  been  taken  into  charge 
and  assumed  by  the  commissioners,  trustees,  sur- 
veyors, or    other  authorities    having    control   of 
the  pavements  or  highways  in  the  parish  or  place 
in  which  such  streets  are  situate,  and  a  part  of 
any  such  street,  and  also  all  streets  partly  formed 
or  laid  out."    There  is  no  power  in  either  of  these 
statutes  to  charge  the  owners  of   one  side  of  a 
street  only  :  here,  there  are  houses  on  both  sides. 
[Blackburn,  J.— If  there  were  no  houses  there 
would  be  owners  of  land  who  might  be  charged.] 
Certainly.    The  apportionment  can  only  be  made 
in  pursuance  of   the  statutes    on  the  owners  of 
houses  and  land  forming  such  street. 
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Bazalgetie  (with   him   Philbrick,  Q.C.)   for   the 
plaintiffs.— If  a  part  only  of  the   breadth  of   a 
street  be  paved,  which  may  be  clearly  done  by 
vestries  under  these  Acts,  it  is  only  fair  that  those 
owners  should  pay  who  have  the  advantage  of  it. 
The  reply  states  that  the  houses,  the  owners  of 
which  were  not  charged  with  this  expense,  did  not 
bound  or  abut  on  any  paved  part  of  the  street. 
The  only  case  which  can  be  cited  as  an  authority 
aeainst  this  exercise  of  the  vestry's  discretion  in 
apportioning  expenses  of  paving  is  distinguishable 
from  the  present.      That   case  is   Whiichwrch  v. 
Full  tarn  Board  of  Works  (L.  Bep.  1  Q.  B.  233), 
where  the  defendants  passed  the  usual  resolution 
to  repair  a  road,  but  the  surveyor  divided  the 
road  into  four  sections,  and  apportioned  the  cost 
of  repairing  each  section  amongst  the  owners  of 
property  in  each  section  respectively.    It  was  held 
that  there  ought  to  have  been  but  one  apportion- 
ment on  all  the  owners  along  the  entire  road  ;  and 
that  the*  separate  apportionments   were  invalid, 
and  could  not  be  enforced.    This,  however,  was  on 
the  ground  that  the  whole  road  was  ordered  to  be 
repaired,  and  the  owners  are  by  statute  equallv 
responsible  along  the  whole  piece  to  be  repaired. 
Blackburn,  J.,  said  in  his  judgment,  "  If  they  (the 
District  Board)  had  come  to  the  conclusion  that 
the  first  section  only  of  this  road  should  be  paved 
at  this  time,  thoy  might,  in  all  probability,  have 
made  an  order  to  that  effect."     In  that  case  they 
could  not  have  apportioned  the  expenses  upon  the 
whole  length  of  the  road. 

The  defendants  were  not  heard  in  reply. 

Blackburn,  J. — I  agree  with  the  plaintiffs  that 
the  case  referred  to  has  no  bearing  on  the  question 
we  have  to  decide ;  but  it  is  perfectly  clear  to  my 
mind  that,  though  the  vestry  have  power  to  pave 
so  much  of  the  breadth  of  a  street  as  they  may 
think  fit,  yet  they  must  apportion  the  amount  of 
the  estimated  expenses  amongst  the  owners  of  the 
houses  forming  such  street,  and  the  owners  of  the 
land  bounding  and  abutting  on  such  street.  There 
is  no  power  in  either  statute  to  charge  only  the 
houses  and  lands  bounding  the  part  paved ;  and 
if  there  be  hardship  sometimes  in  this  mode  of 
apportionment,  the  hardship  in  any  other  would 
probablv  be  greater.  I  think  the  defendants  have 
established  their  demurrer,  and  the  action  cannot 
be  maintained. 

liUSH  and  Field  JJ.  concurred. 

Judgment  for  defendatUa. 

Solicitor  for  plaintiffs,  MiUner  JtUsam, 
Solicitors  for  defendants,  Twmer  and  Sons. 


Monda/y,  J<m,  17, 1876. 
Beg.  v.  Bajtfles. 

Licensed  premiseB — Addition  to  house — Question  of 

fact. 

A  licensed  person  added  to  his  premises  a  sixth  of 
his  frontage  and  a  new  entrance.  He  was  then 
s^jvinmoned  for  selling  intoxicating  liquors  on 
unlicensed  premises.  A  magistrate  dismissed  the 
summons  and  refused  to  state  a  case. 

Held,  upon  a  rule  for  a  mandamus  directing  a  case 
to  be  stated,  that  under  the '  circustances  the 
magistrate  loas  right  and  was  justified  in  his 
refusal. 

This  was    a    rule  nisi  for  a  m/indamus  to  the 

stipendiary    magistrate  for  Liverpool,   directing 


I 


him  to  state  a  case  for  the  opinion  of  the  court 
under  20  &  21  Vict.  c.  43. 

A  licence  to  sell  intoxicating  liquors  was  held  by 
one  Steadman,  who  resided  at  No.  1,  Blandelf- 
street,  and  his  house  had  a  frontage  of  72ft.  in 
that  street.  During  his  licence,  in  consequence 
of  changes  and  local  improvements,  a  vacant 
space  or  strip  of  land  was  left  12ft.  wide  along  the 
side  of  his  house,  which  was  then  a  corner  hoase. 
He  purchased  this  piece  of  land,  and  began  to 
extend  his  building  so  as  to  include  it,  and  when 
taken  in  he  thereby  acquired  an  addition  of  12fc. 
frontage  in  Blundell-street,  and  also  a  new 
entrance  in  the  cross  street  caSled  Jamaica-street. 
He  wa$<  then  summoned  for  selling  liquors  in  a 
place  which  was  unlicensed,  the  ground  being 
that  he  had  no  right  to  add  this  new  building  to 
his  existing  premises,  and  that  the  licence  did 
not  cover  the  new  part. 

The  magistrate  held  that  though  enlarged  it 
was  still  substantially  the  same  house  and  dis- 
missed the  summons.  On  being  asked  to  state  a 
case  for  the  opinion  of  the  Court  of  Queen's  Bench 
he  refused  on  the  ground  that  it  was  a  question  of 
fact  only  which  was  for  him  to  decide.  This  rale 
was  obtained  on  behalf  of  the  person  who  took  out 
the  summons  in  consequence  of  the  magistrate's 
refusal. 

Poland  and  Bremner  showed  cause  against  the 
rule. — It  was  entirely  a  question  for  the  magis- 
trate. A  licensed  person  is  not  prevented  from 
enlarging  his  premises;  the  only  difficulty  that 
could  arise  is  when  his  licence  is  to  be  renewed, 
whether  the  premises  were  sabstantially  the  same, 
and  that  is  a  question  of  fact.  If  they  w&^ 
substantially  the  same  he  would  ask  for  a  renewal, 
if  they  were  substantially  different  he  would  ask 
for  a  new  licence. 

Pope,  Q.O.  and  Little  supported  the  rule. — ^The 
licence  extended  only  to  the  premises  as  they 
existed  when  the  licence  was  granted,  and  the 
licence  was  restric^ied  to  that  area.  It  is  agunst 
the  policy  of  the  Act  to  extend  such  a  right. 

GocKBUBN,  C.  J. — I  think  the  rule  ought  to  be 
discharged.  The  question  whether  the  premises 
are  the  same  or  not  is  a  question  of  fact  for  the 
magistrates;  and  though  I  do  not  mean  to  sar 
that  supposing  the  magistrates  wore  clearly  wrong 
— as  for  example  where  a  man  had  a  small  house 
licenced,  and  he  added  on  the  whole  of  a  street, 
and  the  magistrates  said  the  premises  still  remained 
the  same — this  court  would  not  review  that  deci- 
sion. Still,  unless  in  a  case  like  that,  where  the 
magistrates  are  clearly  wrong,  we  should  not  inter- 
fere. But  in  a  case  like  the  present,  I  think  the 
magistrate  was  right.  Ihe  licensed  premises  here 
were  added  to  in  a  small  proportion,  so  that  it  might 
be  considered  a  mere  accretion.  When  we  look  at 
the  purpose  of  the  Legislature  we  see  it  was  to 
secure  premises  of  sufficient  value  as  a  test  of  the 
character  of  the  tenant.  When  a  licence  is  granted 
for  particular  premises,  it  includes  all  that  comes 
fairly  within  the  denomination  of  improvements. 
Here  for  all  practical  purposes  the  premises 
remained  the  same. 

Mellor,  J. — I  am  of  the  same  opinion.  The 
Act  provides  for  the  means  of  preventing  drunken* 
ness,  and  as  one  of  the  means  it  assumes  that  the 
larger  the  house  the  less  likelihood  of  its  encourag* 
ing  drunkenne.ss.  The  question  whether  it  remains 
the  same  house  though  additions  have  been  made 
is  for  tbe  justices  within  reasonable  limits.    If 
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they  decided  something  oatrageoas  we  might 
interfere.  Bnt  when  the  alterations  and  additions 
do  not  destroy  the  identity  as  in  this  case,  I  see  no 
ground  for  interference.  It  is  a  question  of  degree, 
and  we  must  abide  by  the  magistrate's  decision. 

Field,  J. — I  am  of  the  same  opinion. 

BmU  diaeharged  with  costs. 

Solicitor    for    prosecutor,  /.  A.  Bedhead,    for 
Richardson^  Jones,  and  Billson,  Liyerpool. 

Solicitor  for  defendant,  Gregory,  BowcUffes  and 
Baufle,  for  Bremner  and  Son,  Liverpool. 


Friday,  Dec.  17, 1875. 

Rbg.  v.  Mybbs  and  othebs  (Justices  of  Edmonton). 

Interested  jiutices — Interest  in  litigation  a  sufficient 

ground  of  disauaUfication — 30  Sr  31  Vict  c.  116. 
Any  substantial  interest,  stich  as  being  a  litigant  in 
a  maUer  before  the  court,  will  disqualify  a  justice 
ofihevea^ce  from  acting,  and  if  a  justice  so  dis- 
qualified merely  sits  v/pon  the  bench,  the  order  or 
conviction  by  his  feUow  justices  wUl  be  quashed, 
although  the  disqualifisd  justice  may  not  have 
signed  such  order  or  conviction. 
Legal  proceedings  had  been  taken  by  one  local  board 
against  another  in  consequence  of  the  discharge 
of  sewage  into  the  river  Lea  by  H.,  who  had  con* 
tracted  with  one  of  the  boards  to  take  the  sewage 
oj  iis  district  for  manuring  his  farm.     H.  havmg 
been  summoned    before    justices   for   pollution 
of  the  river,  the  proceedings  between  the  boards 
were  suspended,  by  the  mutual  consent  of  their 
chairmen,  until  the  resuU  of  the  su/mmons  against 
H.  covld  be  seen.    H.  was  ordered  to  pay  a  sum 
of  money  by  a  Bench  upon  which  both  such  chair- 
men sat : 
Held,  that  the  order  upon  H.  was  bad. . 
This  was  a  rule  calling  upon  Mr.  Myers  and  other 
justices  of  the  peace  for  the  borough  of  Edmonton 
to  show  cause  why  a  certain  order  of  the  said 
justices  should  not  be  brought  up  on  a  certiorari 
and  quashed,  on  the  ground  that  the  said  justices, 
or  some  of  them,  were  disqualified  from  acting  as 
being  interested  parties. 

It  appeared  tbat  a  Mr.  Harrison  occupied  a 
farm  in  the  parish  of  Edmonton,  and  tbat  such 
farm  abutted  on  the  river  Lea.  Mr.  Harrison  had 
contracted  with  the  Enfield  Local  Board  to  take 
the  sewage  of  Enfield  in  order  to  manure  his  farm 
therewith,  but  not  being  able  to  take  all  the 
sewage  upon  his  land  had  discharged  a  part  of  it 
into  the  river  Lea.  This  led  to  proceedings  being 
taken  by  the  Edmonton  Local  Board  against  the 
Enfield  Local  Board,  but  such  proceedings  were 
suspended  by  the  mutual  consent  of  the  chairmen 
of  the  two  boards,  for  the  following  reason.  Mr. 
Harrison  had  been  summoned  before  the  Edmon- 
ton justices,  under  the  Lea  Conservancy  Act,  for 
the  offence  of  polluting  the  river,  and  it  was 
deemed  by  the  two  chairmen  to  be  a  waste  of 
money  to  proceed  with  the  litigation  between 
their  boards  until  the  result  of  the  summons 
against  Mr.  Harrison  should  be  seen.  The  result 
of  that  summons  was  that  the  Edmonton  justices 
made  an  order — the  order  complained  of— that 
Mr.  Harrison  should  pay  10s.  a  aay  so  long  as  he 
should  continue  to  discharge  sewage  into  the 
river.  Of  the  justices  who  made  this  order  one 
was  Mr.  Myers,  the  chairman  of  the  Edmonton 
Local  Board,  and  another,  Mr.  Nash,  the  chairman 
of  the  Enfield  Local  Board,  but  neither  of  them 
signed  the  order  which  was  complained  of. 

Mao.  Gas. — ^Yol.  X. 


Besley,  for  the  justices,  now  showed  cause,  and 
argued  that  the  interest  of  the  justices,  if  any,  was 
not  such  as  ought  to  make  their  proceedings  bad. 
The  recent  statute,  30  &  31  Yict.  o.  115,  has  re- 
moved the  disqualification.  This  statute  provides 
that  '*  a  justice  of  the  peace  shall  not  be  incapable 
of  acting  on  the  trial  of  an  offence  arising  under 
an  act  to  be  put  in  execution  "  by  any  local  autho- 
rity by  reason  only  of  "  his  being  as  one  of  several 
ratepayers,  or  one  of  any  other  class  of  persons 
liable  in  common  with  the  others  to  contribute  to 
or  be  benefited  by  any  fund  to  the  amount  of 
which  the  penalty  payable  in  respect  of  such 
offence  is  directed  to  be  carried,  or  of  which  it 
will  form  part,  or  to  contribute  to  any  rate  or  ^- 
penses  in  diminution  of  which  such  penalty  will 
go."  [Blackburn,  J. — That  statute  merely  deals 
with  a  pecuniary  interest,  and  leaves  untouched 
an  interest  arising  from  the  promoting  of  litiga- 
tion.] Even  if  that  be  so,  the  mere  possibility  of 
bias  is  not  enough  to  disqualify  :  {Beg.  v.  B<md, 
L.  Rep.  1  Q.  B.  230 ;  36  L.  J.  157,  M.  0.)  The 
following  cases  were  also  referred  to : 

Beg.  T.  Cheltenham  Cimimiasioners,  1  Q.  B.  467  ; 

Reg.  V.  Hertfordshire  Justices,  6  Q.  B.  753  ; 

Wakefield  Board  of  Health  v.  West  Riding  and 
€hr%msby  Railway  Com^ponv,  35  L.  J.  09,  M.  C. :  6 
B.  &  S.  794 ;  18  L.  T.  Bep.  N.  S.  590. 

Biron,  in  support  of  the  rule,  was  not  called 
upon. 

Blackburn,  J. — This  rule  must  be  made  abso- 
lute. There  is  no  doubt  that  Mr.  Myers  actually 
sat  on  the  bench  as  justice,  and  was  not  present 
merely  as  a  spectator.  If  he  ought  not  to  have 
acted,  it  was  enough  that  he  sat  on  the  bench, 
although  he  may  not  have  actually  signed  the  con- 
viction. Then  comes  the  question :  was  he  inte- 
rested P  Now  in  many  cases  it  has  been  held  that 
a  pecuniary  interest,  however  small,  will  dis- 
qualify a  justice  from  acting.  And  in  so  far  as 
uie  pecuniary  interest  arises  from  liability  to  a 
rate,  the  disqualification  is  removed  by  the  Act 
30  h  31  Yict.  c.  115.  But  here  we  have  no  case  of 
pecuniary  interest.  The  alleged  interest  arises 
from  Mr.  Myers  having  been  substantially  a  liti- 
gant under  the  circumstances  detailed  in  Mr. 
Harrison's  affidavit.  I  think  that  these  facts  show 
that  Mr.  Myers  was  substantially  a  litieant  in  a 
matter  in  which  it  was  his  interest,  for  the  object 
of  that  litigation,  that  Mr.  Harrison  should  be 
convicted.  In  Beg.  v.  Band  (ubi  sup.)  there  was 
no  pecuniary  interest,  and  therefore  the  court  was 
not  bound  to  interfere,  but  the  court  in  expresn 
terms  declared  that  they  must  not  be  understood 
to  say  that  they  would  not  interfere  in  a  case  where 
there  was  a  real  bias,  other  than  pecuniary.  I 
think  that  the  present  is  such  a  case.  I  think 
that,  using  the  old  phrase,  Mr.  Myers  was  sitting 
as  judge  in  a  matter  where  he  was  party,  and  thai 
therefore  the  judgment  in  which  he  took  part  must 
be  set  aside. 

QuAiN  and  Archibald,  JJ.  concurred. 

Bvle  absolute,  with  costs  against  Mr.  My*'f9. 

Solicitors  for  Mr.  Harrison,  J.  Wood  and  Go. 
Solicitors  for  the  justices,  Bead. 


Saturday,  Jam,.  15,  1876. 
Brigdbn  (app.)  V.  Heiohes  (resp.). 
Licensing  Act  1874,  ss,  3  and  9— Closing  premises 
— Adjovnii%g  shops  for  grocery  and   drapery — 
Premises  open  for  the  sale  of  liquor. 
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BaiGixiir  (app.)  v,  Hbiqhss  (reep.). 


[Q.B.  Drr. 


A  \M9m9ai  perBonforihe  sale  of  intoxicaiing  liquors, 

not  to  he  consumed  on  the  premiseSf  was  also  a 

grocer  and  draper.     The  Uquors  were  kept  and 

sold  in  the  shop  for  groceries,  which  oommunicaied 

with  the  drapery  shop  in  the  day  time.    He  was 

eofvneted  tmder  sect  9  of  the  Licensing  Act  1874> 

of  keeping  his  premises  open  for  the  sale  of  liquors 

cmring  prohUnied    hours,  oMhough  the  drapery 

shop  was  the  only  part  to  which  the  public  had 

access  at  the  time,  the  grocery  shop  being  entirely 

shut  up. 

Held  that  he  was  wrongly  corwicted ;  ar^  that  the 

penalty   is  imposed    only  in  a  case  where  the 

licensed  person  keeps  his  premises  open  for  thp 

pwrpose  of  selling  liquors  during  prohihUed  hours 

Tbis  was  a  case  stated  by  two  justices  of  Surrey 

under  20  &  21  Yict.  o.  43,  at  the  requent  of  the 

appellant,  whom  the  justices  had  convicted  under 

37  h  88  Yict.  c.  49,  s.  9. 

James  Brigden,  of  Cobbam,  in  the  oounty  of 
Surrey,  grocer,  draper,  and  licensed  dealer  in 
wines  and  spirits,  the  defendant  and  appellant, 
appeared  before  two  of  Her  Majesty's  justices  of 
the  peace  for  the  county  of  Surrey,  sitting  in 
petty  session  at  Kingeton-upon-Thames,  in  the 
said  county,  on  Thursday,  24th  June  1875,  to 
answer  an  information  laid  against  him  by  the 
respondent,  who  was  the  prosecutor,  for  that  he, 
the  above-named  defendant,  on  the  12th  June  1875, 
in  the  parish  of  Cobham,  in  the  said  county,  being 
then  and  there  a  person  duly  licensed  to  sell 
intoxicating  liquors  by  retail  not  to  be  consumed 
on  the  premises,  did  have  his  said  premises  open 
for  the  sale  of  intoxicating  liquors  at  a  time  at 
which'the  said  premises  were  directed  by  law  to 
be  closed,  viz.,  after  the  hour  of  10  o'clock  at 
night. 

At  the  hearing  it  was  proved  or  admitted  that 
the  defendant  lives  in  a  bouse  at  the  corner  of 
Sast-streec  and  Church-street,  t/obham,  and  he 
has  two  shopii,  viz.,  a  grocer's  shop  and  a  draper's 
shop  which  form  part  of  his  house,  and  both  shops 
can  be  entered  from  the  house  at  the  back,  besides 
the  customers'  entrance;  and  it  was  also  admitted 
or  proved  that  he  carries  on  the  several  trades  or 
business  of  a  grocer  and  draper  on  his  premises 
situate  at  Cobham  aforesaid,  and  that  he  has  a 
licence  for  the  sale  on  such  premises  of  wines  and 
spirits  not  to  be  ccmsumed  on  such  premises. 

The  grocery  business  is  carried  on  in  a  shop 
having  an  entrance  for  customers  in  Church-street. 
The  drapery  business  is  carried  on  in  a  shop  having 
an  entrance  for  customers  in  East-street.  During 
the  day  there  are  means  of  egress  and  regress  from 
the  erocer's  shop  into  the  draper's  shop,  through 
openings  leading  from  one  shop  to  the  other,  but 
alter  10  o'clock  at  night  shutters  or  partitions  are 
put  up  and  all  means  of  communication  between 
the  two  shops,  except  through  the  house  of  defen- 
dant as  before  mentioned,  is  prevented. 

As  a  rule  the  customers  for  grocery  goods  enter 
the  grocer's  shop  from  Church -street,  and  cus- 
tomers for  drapery  goods  enter  the  draper's  shop 
from  East-street,  but  occasionally  customers  re-' 
quiring  both  grocery  and  drapery  goods  pass  from 
one  shop  to  the  other  by  means  of  the  said  internal 
communication  until  the  grocery  shop  is  closed  at 
ten  o'clock  in  the  evening. 

In  the  grocer's  shop,  where  the  wines  and 
spirits  are  exposed  for  sale,  notices  are  affixed  that 
no  wines  or  liquors  will  be  supplied  after  ten 
o'dook  p.m. 


Oo  the  day  named  in  the  infonnatioD,  vis.,  the 
12th  June,  the  proaeoutor,  at  10.30  p.m.,  enterad 
the  defendant's  drapery  shop,  which  was  then  open 
for  the  sale  of  drapery  goods,  and  informed  th« 
defendant  that  he  would  be  summoned  for  havins 
his  premises  open  during  prohibited  hours,  as  he 
was  bound  to  close  the  whole  of  his  premises  by 
ten  o'clock  p.mu 

It  was  proved  that  before  ten  o'clock  that  nigl^ 
the  grocer's  shop  had  been  shut  and  was  in  dark* 
ness,  and  that  the  openings  between  it  and  the 
draper's  shop  had  been  closed.  No  wines  or 
spirits  are  sold  or  kept  in  the  drapery  shop,  the 
same  being  kept  in  tne  grocery  shop  only-  The 
defendant^  sons  serve  the  customers  in  the 
grocer's  shop,  and  his  daughters  and  assistants 
serve  the  customers  in  the  drapery  shop ;  but  the 
defendant  himself  assists  occasionally  in  serving 
customers  in  both  shops. 

Under  these  circumstances  it  was  contended  on 
behalf  of  the  defendant  that  it  haii  not  been  proved 
that  the  defendant  had  committed  any  oSeiice 
against  the  3rd  section  of  37  &  38  Yict.  o.  49  under 
which  the  information  had  been  laid,  inasmuch  as 
no  wines  or  spirits  were  kept  exposed  for  sale  in 
the  draper's  shop,  and  that  no  evidence  had  been 
given  to  show  that  his  premises,  viz.,  the  grooer'n 
shop,  had  been  kept  open  for  the  sale  of  wines  or 
spirits  during  prohibited  hours.  The  justices 
were  of  opinion,  first,  that  the  two  shops,  bein^ 
part  of  the  same  premises  and  always  open  and 
accessible  to  one  another  through  the  back  of  the 
house,  must  be  taken  as  one;  and  secondly, 
that  a  wooden  partition  open  in  the  day  time  and 
closed  at  night  was  not  a  sufficient  division  to 
constitute  the  grocer's  shop  and  draper's  shop 
separate  premises,  and  so  exempt  the  defendant 
from  the  provisions  of  the  3rd  section  of  37  d;  38 
Yict.  c.  49  with  regard  to  the  draper's  shop ;  and 
they  convicted  the  defendant  of  keeping  his  pre* 
mises  open  for  the  sale  of  intoxicating  liquors 
during  prohibited  hours  and  fined  him  the  sum  of 
1«.  and  costs. 

Manisty,  Q.C.  (with  him  Pearce)  argued  for  the 
appellant. — The  sections  of  the  Licensing  Act 
1874  (37  &  38  Yict.  c.  49),  which  relate  to  this 
matter,  are  the  3rd  and  the  9lh.  The  3rd  is  the 
first  of  the  sections  under  the  heading  "  Hours  of 
Closing,"  and  it  provides  that  "AH  premises  in 
which  intoxicating  liquors  are  sold  by  retail  shall 
be  closed  as  follows,  that  is  to  say :"  The  Ist  and 
2nd  sub-sections  relate  to  premises  within  the  me- 
tropolitan district,  or  within  towns  and  populous 
places.  "  (3.)  If  situate  elsewhere  than  in  the 
metropolitan  district  or  the  metropolitan  polios 
district,  or  such  towns  or  populous  places  as 
aforesaid,"  .  .  .  "(c)  On  the  nights  of  all  other 
days  [than  Sunday]  from  ten  o'clock  until  six 
o'clock  on  the  following  morning."  By  sect.  9» 
"  Any  person  who,  duiring  the  time  at  which  pre- 
mises for  the  sale  of  intoxicating  liquors  are  di- 
rected to  be  closed  by  or  in  purenanoe  of  this 
Act,  sells  or  exposes  for  sale  in  such  premises  any 
intoxicating  liquor,  or  opens  or  keeps  open  8U(& 
premises  for  the  sale  of  intoxicating  liquors,  or 
allows  any  intoxicating  liquors,  although  pur- 
chased before  the  hours  of  closing,  to  be  consumed 
in  such  premises — shall  for  the  first  offence  be 
liable  to  a  penalty  not  exceeding  10^  and  for  anv 
subsequent  offence  to  a  penalty  not  exceeding  201.  * 
There  is  nothing  in  the  Act  which  can  be  inters 
preted  to  impose  a  penalty  for  not  shotting  op 
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lioensed  premises.  The  penalty  is  only  for  selling 
or  ezposinff  for  sale,  or  keeping  open  for  sale,  or 
allowing  the  consamption  of  liqaors  after  closing 
honrs.  This  was  a  oond  fide  proceeding  on  the 
appellant's  part,  and  he  committed  no  offence. 

Pugh,  contra. — ^The  jnstices  hare  fonnd  that  the 
premises  were  open  for  the  sale  of  intoxicating 
liqaors.  [Msllor,  J. — Not  at  all;  they  merely 
find  the  fikcts  and  interpret  the  law  to  forbid  them. J 
If  there  can  be  a  doubt  about  it,  the  case  should  be 
nsmitted,  in  order  that  the  justices  may  state 
more  definitely  the  purpose  for  which  the  premises 
were  open.  [Mkllob,  J.— It  sufficiently  appears 
that  the  only  purpose  was  the  sale  of  the  drapery 
goods.]  If  these  facts  do  not  constitute  a  breach 
of  the  statute,  it  will  be  easy  to  eyade  the  law.  A 
publican  might  keep  his  tap  closed  and  allow  his 
customers  to  drink  in  adjoining  premises.  [Field, 
J. — ^That  would  clearly  be  subject  to  a  penalty. 
Mellor,  J. — The  mere  connection  of  the  premises 
cannot  be  sufficient.  Even  if  the  door  were  open, 
there  must  be  either  an  actual  drinking  going  on 
or  something  like  an  invitation  to  customers.]  It 
must  be  remembered  that  here  there  could  be  no 
consumption  on  the  premises,  and  any  person 
buying  drapery  might  easili^  ask  for  and  carry 
away  a  bottle  from  the  adjoining  room.  The 
sects.  3  and  9  ought  to  be  read  together,  and  the 
word  "premises  must  include  every  part  occupied 
by  the  licensed  person  under  the  same  roof. 

Momisty,  Q.G.,  was  not  heard  in  reply. 

Mellob,  J. — I  am  of  opinion  that  the  justices 
have  construed  the  statute  erroneously,  for  though 
the  3rd  section  of  the  Act  speaks  oif*  closing  the 
premises,  the  offences  are  set  out  in  the  9th  section. 
I  think  the  premises  in  which  the  liquor  was  sold 
were  dosed  in  this  case.  There  may  be  a  danger, 
and  the  justices  assume  that  where  one  part  of 
the  premises  is  open  the  other  parts  may  be  easily 
got  at,  and  if  the  justices  had  fonnd  as  a  fact  that 
the  appellant's  shutting  up  of  the  grocery  shop 
was  a  sham  and  merely  colourable,  I  think  it  would 
be  within  the  Act.  Bat  the  justices  do  not  find 
that  that  part  of  the  premises  in  which  the  liquors 
are  usually  sold  was  really  kept  open  for  sale  of 
liquor,  though  formally  closed.  They  must  find  that 
in  order  to  convict.  The  3rd  section,  unless  taken 
with  the  9th  section,  amounts  to  nothing,  for  the 
conviction  can  only  be  under  the  9th  section.  The 
justices  do  not  say  there  was  any  evidence  that 
liquor  was  sold  on  the  premises  after  ten  o'clock. 
They  think  the  partition  was  not  a  sufficient  sepa- 
ration, still  they  must  have  some  evidence  that  the 
shutters  are  a  sham.  It  is  easy  to  see  that  a  man 
may  very  reasonably  have  a  separate  part  of  his 
premises  for  selling  liquors,  ana  I  see  nothing  in 
the  Act  to  prevent  this ;  and  if  it  is  capable,  as  in 
this  case,  of  being  shut  up,  and  has  sufficient  indica- 
tions that  the  business  of  selling  liqaors  is  bond 
jScie  concluded,  I  think  the  mere  face  of  another 
part  of  the  premises,  which  is  under  the  same  roof 
but  used  for  a  different  business,  being  left  open, 
is  immaterial.  The  object  was  to  prevent  the  sale 
of  liquor,  and  that  was  the  reason  why  the  door 
was  to  be  closed,  but  the  door  may  be  opened  for 
other  purposes  not  connected  with  the  sale  of 
liquor.  I  therefore  think  the  justices  were 
wrong. 

Field,  J. — I  am  of  the  same  opinion.  I  think 
the  mere  fact  of  the  drapery  business  being  car- 
ried on  under  the  same  roof  was  immaterial. 

Judgment  for  appeUant 


Solicitor  for  appellant,  F.  BiacJcUmmL 
Solicitors  for  respondent.  Bell,  Orowder,  and 
Qreenfisld. 

COMMON   PLEAS    DITISION. 

Reported  bj  P.  B.  Hutcbuvb  and  Ctul  Dodd,  Snvk* 
Barriaten.mt'Lair. 

ThnMrsday,  Feb.  3, 1876. 

Maspbb  and  Wipe  v,  Browk. 

Aseavlt  —  Same  cause  of  action — 24  ^  25  Ftc*. 
c.  100,  sect,  45 — Husbamd    and   wife  —  Bat  to 
Bubeequent  proceedings. 
By  24  ^  25  Vict.  c.  100,  sect.  45,  it  is  enacted  that 
*'  If  any  persortt  against  whom,  a/ny  stich  com^ 
plaint  as  in  either  of  the  last  three  preceding 
sections  mentioned  shall  have  been  preferred  by 
or  on  behalf  of  the  party  aggrieved,  shall  have 
obtained  stich  certificate,    or  having   been  con- 
victed shall    have   paid  the  full    amou/nt  ad- 
judged to  be  paid,  or  shall   ha/ve  suffered  the 
imprisonment  or  imprisonment  with  hard  labour 
awarded,  in  every  such  case  he  shall  be  released 
from  all  further  or  other  proceedings,  civU  or 
criminal,  for  tke  same    cause."     A  complaint 
within  the  said  three  sections,  namely,  of  an 
assault  upon  the  wife  of  the  plaintiff,  had,  before 
the  commencement  of  the  present  action,  been  pre" 
f erred  on  behalf  of  the  wife  against  the  defendant, 
and  he  had  been  convicted,  and  had  paid  the 
whole  amount  imposed  upon  him  by  the  justices 
before  whom  the  complaint  was  heard. 
Held,  that  such  conviction  and  payment  constituted 
a  bar  to  an  action  brought  by  the  husbamd  for  the 
consequential  damages  sustained  by  him  in  conse- 
quence of  the  assault  upon  his  wifi. 
The  words  "  same  cause "  in  the  section  mean  the 
same  offence  or    assault,  and  not    merely  the 
same  cause  of  action. 
This  was  an  action  for  damages.    The  first  count  of 
the  declaration  contained  a  claim  bj  a    husband 
and  wife  for  damages  for  an  assault  committed  by 
the  defendant  upon  the  wife;  the  second  count 
contained  a  claim  by  the  husband  alone  for  the 
loss  occasioned  to  him  by  the  assault  on  his  wife, 
viz.,  medical  expenses,  loss  of  his  wife's  comfort 
and  services,  Sdg.    The  plea,  which  so  far  as  it  was 
pleaded  to  the  second  count  was  demurred  to,  was 
substantially  as  follows : 

That  the  trespass  was  an  assault  for  which  the 
defendant  had  been  fined  under  24  &  25  Yict. 
c.  100,  and  that  he  had  paid  the  amount  adjudged 
to  be  paid  by  him. 

B,  Henn  GoUins  appeared  in  support  of  the 
demurrer. — The  subject  matter  of  the  proceedings 
before  the  justices  was  the  assault  on  the  wife, 
which  was  the  cause  of  action  declared  on  in  the 
first  count,  and  not  the  loss  to  the  husband,  which 
was  all  that  was  sought  to  be  recovered  in  the  second 
count.  The  causes  of  action  in  the  two  counts 
are  altogether  different,  the  one  claiming  compen- 
sation for  personal  injuries,  the  other  to  be  re- 
couped money  loss  occasioned  by  the  assault  and 
by  the  personiJ  injuries.  The  husband's  ground 
of  action  is  distinct  from  the  wife's.  The  statute 
is  one  in  restriction  of  common  law  rights,  and 
must  be  construed  strictly.  The  words  of  sect. 
45  of  24  A  25  Vict.  o.  100,  are :  "  If  any  person 
against  whom  any  such  complaint  as  in  either  of 
the  last  three  preceding  sections  mentioned  shall 
have  been  preferred  by  or  oa  behalf  of  the  party 
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aggrieved,  shall  have  obtained  such  certificate,  or 
having  been  convicted,  shall  have  paid  the  whole 
amount  adjudged  to  be  paid,  or  shall  have  saffered 
the  imprisonment,  or  imprisonment  with  hard 
labour,  awarded,  in  every  such  case,  he  shall  be 
released  from  all  further  or  other  proceedings, 
oivil  or  criminal,  for  the  same  cause.  The  con- 
viction, therefore,  and  the  payment  of  the  fine 
imposed,  is  a  bar  to  any  proceeding  only  for  the 
**  same  cause."  In  Hyde  v.  Sdssor  (Gro.  Jac.  538), 
it  is  plain  that  the  court  reearded  the  claim  for 
personal  injury  caused  by  Uie  assault  and  the 
husband's  claim  for  his  own  personal  loss  by  being 
deprived  of  his  wife,  &c.,  as  distinct  causes  of 
action.  The  case  of  Brockbank  v.  The  Whiteha/ven 
Junction  BaMway  (7  H.  &  N.  834 ;  31  L.  J.  349,  Ex.), 
too,  shows  that  the  claims  constitute  distinct  causes 
of  action.    * 

No  one  appeared  on  behalf  of  the  defendant. 

Lord  CoLE&iDOE,  G.J. — The  45th  section  of  the 
Act  24  &  25  Yict  c.  100,  enacts  that  where  a 
person  has  been  convicted  of  certain  offences  and 
has  paid  the  whole  amount  adjudged  to  be  paid 
"  he  shall  be  released  from  all  further  proceedings 
civil  or  criminal,  for  the  same  cause,"  and  the 
question  is  whether  this  action  by  the  husband 
for  the  damages  occasioned  him  by  the  assault  on 
the  wife  is  a  proceeding  for  the  same  cause  as  that 
in  respect  of  which  the  defendant  was  convicted 
and  paid  what  it  was  adjudged  that  he  should  pay. 
In  my  opinion  it  is.  The  word  "  cause "  means 
** assault"  in  the  section,  and  this,  which  is  the 
interpretation  which  follows  from  the  plain  and 
unteohnical  reading  of  the  section  in  question,  is 
fortified  by  a  consideration  of  the  language  of 
sect.  1  of  16  &  17  Yict.  c.  30,  which  is  an  Act  in 
pari  tnaierid.  It  is  an  Act  for  the  punishment  of 
aggravated  assaults  upon  women  and  children.  The 
1st  section  is  as  follows :  "When  any  person  shall  be 
charged  before  two  justices  of  the  peace  .... 
with  an  assault  upon  any  female  whatever  .... 
it  shall  be  lawful  for  the  said  {ustices  or  stipendiary 
magistrate,  if  the  assault  is  of  such  an  aggravated 
nature  that  it  cannot  in  their  or  his  opinion  be 
sufficiently  punished  under  the  provisions  of  the 
statute  9  Grao.  4,  o.  31,  to  proceed  to  hear  and 
determine  in  a  summary  way,  and  if  they  shall 
find  the  same  to  be  proved,  to  convict  the  person 
accused ;  and  every  offender  so  convicted  shall  be 
liable  to  ...  .  and  such  conviction  shall  be  a 
bar  to  all  future  proceedings,  civil  or  criminal, 

for,  or  in  respect  of  the  same  assault "    If, 

then,  the  defendant  had  been  proceeded  against 
under  this  last  mentioned  statute  and  convicted, 
it  is  quite  dear  that  he  would  have  been  free  from 
any  such  liability  as  that  sought  to  be  imposed 
upon  him,  so  that,  if  the  plaintiff's  contention  is 
right,  a  man  who  is  convicted  of  an  imaggravated 
assault  upon  a  married  woman  is  liable  to  be  sued 
by  her  husband,  whilst  one  who  is  convicted  of  an 
aggravated  assault  is  not.  This  would  indeed  be 
an  unfortunate  result,  but  I  think  the  words  of 
this  section  as  to  aggravated  assaults  throw  much 
light  upon  the  proper  mode  of  construing  the 
section  now  before  us.  For  these  reasons,  then,  I 
am  of  opinion  that  the  plea  is  good  and  affords  a 
bar  to  the  action. 

Dknman,  J. — I  am  of  the  same  opinion.  If  the 
words  of  the  section  in  question  had  been 
for  the  same  cause  of  action,  instead  of,  as  they  are. 
"for  the  same  cause,"  I  should  have  had  some 
difficulty  in  dealing  with  the  case.    It  seems  as 


though  the  statute  9  Qeo.  4,  c.  31,  on  whioh  the 
case  of  Vaughton  v.  Bradshcvw  (9  0.  B.,  N.  8.,  103  ; 
3  L.  T.  Rep.  N.  S.  373 ;  30  L.  J.  93,  C.  P.),  was 
decided,  was  the  foundatiun  for  the  section  whi(^ 
is  now  before  us.  At  any  rate  it  is  clear  that 
similar  proyisions  are  to  be  found  in  ^  other 
statutes,  and  that  there  is  nothing  startling  or 
unusual  in  the  interpretation  which  we  feel  is  to 
be  put  upon  the  section  before  us.  The  words 
**  all  further  or  other  proceedings  oivil  or  criminal 
for  the  same  cause  "  mean  for  the  same  matter,  or 
thing,  for  the  same  act,  or  offenoe. 

LiNPLBT,  J.— The  only  difficulty  that  I  had  in 
the  case  was  this,  the  person  is  to  be  released  from 
all  further  proceedings.  Proceedings  by  whom 
does  this  mean  P  Is  it  merely  from  proceedings 
by  the  person  assaulted,  or  from  proceedings  hj 
any  person  P  I  think  it  means  tne  latter,  and, 
therefore,  I  agree  that  the  judgment  muat  be  for 
the  defendant. 

Solicitors  for  the  plaintiff,  Chester,  Urqtihart 
and  Co.,  for  Bichardson,  Manchester. 


DIVISIONAL   COURT    FOR   APPEALS 
PROM  INFERIOR  COURTS. 

Reported  by  M.  W.  MoKx^lar,  uid  B.  H.  AMPHuntr, 
Eeqn.,  BBrristerS'at-Lew. 

Saturday,  Jan,  29, 1876. 
(Before  the  Full  Couet.) 

Holland  v.  Northwich  Highway  Board. 

Anything  done  vn  pwrsuance  of  statute — Omissi4>u 
to  repair — Action  within  three  months — 5  ^  6 
WiU.  4,  c.  50,  •.  109—25  ^  26  Vict.  c.  61,  m. 
11  j- 17. 

Plaintiffs  late  in  the  evening,  was  crossing  a  bridge, 
from  which  thehandA-ail  had  fallen  into  the  brook 
below.  Me  stretched  out  his  hand  to  hold  it,  be- 
lieving it  to  be  in  its  usual  jilaoe,  fell  over  the 
bridge,  a/nd  sustained  injuries  for  which  he  sued  ths 
def&tidants  in  the  Oounty  Court.  Notice  that  the 
rail  was  unsafe  had  previously  been  given  to  the 
defendants,  and  it  was  repaired  by  them  a  few 
days  after.  The  Cowity  Court  judge  nonsuited 
plaintiff  on  the  ground  thai  the  a^ytion  was  not 
Drought  within  three  months,  according  to  ihs 
Highway  Act  1835,  s.  109. 

Held,  thai  this  omission  to  repair  was  something 
done  in  pursuance  or  under  the  authority  of  that 
Act,  and  that  the  County  Court  Judge  was  right. 

Appeal  from  a  judgment  of  the  County  Court  of 
Cheshire  holden  at  Congleton  and  Sandbach. 

The  defendants  are  constituted  a  board  for  the 
Hundred  of  Northwich  under  the  provisions  of 
the  statute  25  &  26  Yict.  c.  61. 

The  plaintiff's  particulars  of  demand  were  as 

follows : 

This  action  is  brought  to  recover  the  ram  of  501.  as 
damagee  for  that  yon,  the  defendants,  on  or  aboat  the 
8th  April  last,  neglected  your  dntv  in  not  properly  re- 
pairing and  keeping  in  proper  and  aubetantial  repair  a 
certain  public  highway  in  the  township  of  Betchton,  m 
the  parish  of  Sandbach,  in  the  said  county,  and  within 
your  district,  bnt  allowed  the  same  to  become  out  of 
repair ;  to  wit,  the  bridge  over  Dean  Hill  firook,  in  the 
said  township  of  fiechton  aforesaid,  and  in  not  maintain- 
ing a  handrail  across  and  by  the  side  of  the  said  bridge 
as  had  been  prAvionsly  provided,  by  reason  whereof  the 
said  bridge  became  dangerous  to  passengers,  and  the 
plaintiff  fell  in  the  said  Dean  Hill  Brook,  over  whioh  the 
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■•id  bridge  is  oarrM,  aad  wm  Mrimulj  injured,  end  the 
plaiatiff  ofaume  501. 
Dated  this  7th  Oot.  1875. 

Thoxas  Coopxb, 
Town  Hell-pMiage,  Congleton, 
To  the  defendente.  Phuitiff*B  Attomej. 

A  notioe  of  action,  of  which  the  following  is  a 
oopy,  was  proved  to  have  been  duly  served  on  day 
of  date : 

To  the  Highway  Board  for  the  Dietriot  of  the  Hnn- 
dred  of  Northwiok,  in  the  City  of  Cheater ;  to 
Mr.  David  Harding,  iJieir  olerk,  and  Mr.  Edward 
Maei^,  their  rarv^or : 
Yon  having,  on  or  about  the  8th  April  last,  negleoted 
yonr  duty  in  not  properly  repairing  and  keeping  in  repair 
a  oertain  highway  in  the  township  of  Betohton,  in  the 
parish  of  Sandbaoh.  in  the  said  oonnty,  and  within  jyoja 
oiatriot,  bat  allowed  the  same  to  beoome  ont  of  repair,  to 
wit.  the  bridge  over  Dean  Hill  Brook,  in  the  said  town- 
ship of  Betohton  aforesaid^  and  in  not  maintaining  a 
handrail  acrosa  and  b:f  the  side  oi  the  aaid  bridge,  aa  had 
been  previonaly  provided,  by  reason  whereof  the  said 
bridge  beoame  danverons  to  passengers,  and  Williagi 
Pointon  Holland,  of  Bongwood,  in  the  said  township, 
farmer,  fell  in  the  Dean  HiU  Brook,  over  whioh  the  said 
brigde  is  oarried,  and  was  serimisly  iqjared.  I  do,  there- 
fore, aa  the  attornny  of  and  for  the  said  William  Pointon 
Holland,  in  this  behalf,  and  aooordipff  to  the  form  of  the 
statute  in  snoh  ease  made  and  provided,  herebv  give  yon 
noHoe  that  I  ahall  at  or  soon  after  the  eipiration  of  one 
calendar  month  from  the  time  of  yonr  being  served  with 
this  notioe,  oanse  a  summons  to  be  iasned  out  of  Her 
Muesty's  Connty  Oourtof  Cheshire,  holden  at  Congleton 
and  Sandbaoh,  against  you,  or  some  or  one  of  you,  at 
the  suit  of  the  aJd  William  Pointon  Holland,  for  the  said 
n«gleot  of  dnty,  and  shall  prooeed  against  you  thers- 
upon  aooording  to  law. 
Dated  this  19th  August  1875. 

Yours,  Ao.,  Thomas  Cooput, 

Town  Hall  Passage,  Con^ton, 
Attorney  for  the  said  W.  P.  Holland. 

The  plaint  was  entered  on  the  7th  Oct.  last,  and 
the  summons  was  issued  on  the  same  day.  The 
action  was  tried  before  Joseph  St.  John  Yates, 
Esq.,  Judge  of  the  said  conrt,  and  a  jury,  on  the 
26th  Oct.  last. 

It  was  in  evidence  for  the  plaintiff: 

1.  That  the  bridge  over  the  Dean  Hill  Brook,  in 
the  particulars  mentioned,  was  a  public  footbridge, 
with  a  handrail  for  th&  protection  of  passengers, 
and  that  it  was  repairable  by  the  defendants  as 
part  of  the  public  highway,  under  the  provisions 
of  25  &  26  Vict.  c.  61. 

2.  That  at  some  time  before  the  date  of  the  acci- 
dent hereinafter  described,  the  topmost  bar  of  the 
said  handrail,  which  had  beoome  rotten  and  un- 
safe from  natural  decay,  fell  away  from  the  post  to 
which  it  had  been  fastened,  and  dropped  into  the 
brook. 

3.  That  late  in  the  evening  of  the  8th  April  last 
(it  being  very  dark),  the  plaintiff,  who  was  cross- 
ing the  said  bridge,  and  did  not  know  that  the 
bfl^  or  rail  was  missing,  stretched  out  his  hand 
to  take  hold  of  it,  and  in  so  doing  lost  his  balance 
and  fell  into  the  brook,  whereby  he  sustained  the 
injuries  in  respect  of  which  the  action  was 
brouffht. 

4.  That  on  the  25th  March  next  before  the  day 
of  the  accident  the  surveyor  employed  by  the 
defendants  to  take  charge  of  the  district  was  told 
that  the  said  handrail  was  rotten  and  unsafe. 

5.  That  within  a  few  days  after  the  accident  the 
defendants  repaired  it. 

The  defendants  did  not  deny  that  the  accident 
had  happened  in  the  manner  stated,  and  they 
called  no  witnesses.  But  their  solicitor  contended 
that  the  action  was  not  maintaint^le  : 


1.  Because  it  had  not  been  commenced  within 
the  time  limited  by  5  &  6  Will.  4,  o.  50. 

2.  That  the  defendants,  who  were  subject  to 
the  same  responsibilities  only  as  a  surveyor 
appointed  under  that  Act,  were  not  liable  in  an 
action  founded  upon  neglect  to  repair. 

The  counsel  for  the  plaintiff  replied  : 

1.  That  the  5  &  6  Will.  4,  c.  50,  had  no  appli- 
tion. 

2.  That  in  having  failed  to  repair  the  handrail 
after  notice  of  its  rotten  and  dangerous  condition, 
the  defendants  were  guilty  of  wilful  negligence 
amounting  to  misfeasance. 

The  County  Court  judge  held,  first,  that  the  5  &  6 
Will.  4,  c.  50,  and  25  &  26  Vict.  c.  61,  must  be  read 
together,  and  that  the  action  was  too  late ;  secondly, 
that  upon  the  evidence  the  action  could  not  be 
maintained.  But  to  save  the  expense  of  a  second 
trial,  the  said  judee  consented  to  take  the  opinion 
of  thejury  upon  the  following  questions : 

1.  niad  the  defendants,  through  their  surveyor, 
on  the  25th  March  1875  next  before  the  accident 

-notice  that  the  rail  of  the  bridge  which  afterwards 
fell  into  the  brook  was  rotten  or  unsafe.  P 

2.  Did  they  neglect  to  repair  it  within  a  reason- 
able time  after  such  notice  P 

The  jury  answered  both  questions  in  the  affirma- 
tive, and  assessed  the  damages  contingently 
at  25L 

The  said  judge  directed  the  verdict  to  be  en- 
tered for  the  defendants,  and  the  plaintiff  gave 
notice  of  appeal. 

The  questions  for  the  opinion  of  the  court  are  : 

1.  Wnether  the  action  was  brought  in  time  P 

2.  Whether  upon  the*  evidence  it  was  main- 
tainable P 

If  the  court  should  answer  both  questions  in  the 
affirmative,  the  verdict  for  the  defendants  was  to  be 
set  aside,  and  a  verdict  entered  for  the  plaintiff 
with  damages  25Z. 

Otherwise  the  verdict  for  the  defendants  to 
stand. 

Dunn  argued  for  the  plaintiff,  the  appellant. — 
The  words  of  the  limitation  to  this  action,  as  the 
defendants  contend,  are  "  That  no  action  or  suit 
shall  be  commenced  against  any  person  for  any- 
thing done  in  pursuance  of  or  ander  the  authority 
of  this  Act  until  twenty-one  days'  notice  has  been 
given  thereof  in  writing  to  the  justice,  surveyor, 
or  person  against  whom  such  accion  is  intended  to 
be  brought,  nor  after  sufficient  satisfaction,  or  ten- 
der of  satisfaction,  has  been  made  to  the  party 
aggrieved,  nor  after  three  calendar  months  next 
after  the  fact  committed  for  which  such  action  or 
suit  shall  be  so  brought "  (5  &  6  Will.  4.  c.  50,  s. 
109).  Amongst  the  consequences  of  formation  of 
a  highway  district  (25  &  26  Vict.  c.  61 ,  s.  11),  "  All 
such  powers,  rights,  duties,  liabilities,  capacities 
and  incapacities  (except  the  power  of  making, 
assessing,  and  levying  highway  rates)  as  are 
vested  in  or  attached  to,  or  would  bat  for  this  Act 
have  become  vested  in  or  attached  to,  any  sur- 
veyor or  surveyors  of  any  parish  forming  part  of 
the  district,  shall  vest  in  and  attach  to  the  high- 
way board."  The  question  arises  whether  what 
was  proved  in  this  case  was  "  anything  done  in 
pursuance  of  or  under  the  authority  of"  these 
Acts.  If  it  was  not  so,  there  was  no  three  months' 
limitation,  and  on  the  first  point  the  plaintiff  was 
right.  The  first  case  on  the  subject  s&ems  to  be 
Umphelby  v.  McLea/n  (I  B.  &  Aid.  42),  which  wus 
decided  on  the  words  of  43  Geo.  3,  c.  92,  s.  70, 
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tfaafe  no  writ  or  prooess  shall  be  sued  out  for  any- 
thing done  in  pursuance  of  that  Act,  till  after  a 
month's  notice.  The  aotion  was  for  an  ezcessiTe 
distress  for  arrears  of  taxes,  and  it  was  held  that 
the  defendants  were  not  entitled  to  notice.  The 
same  point  was  raised  but  not  decided  in  PaHridge 
T.  Ellnngton  (L.  Rep.  6  Q.B.  82).  Mere  acts  of  omis- 
sion are  not  things  done  in  pursuance  of  or  under 
the  authority  of  a  statute.  There  are  two  cases 
which  at  first  si^ht  do  not  seem  to  agree  with  this 
distinction,  but  it  must  be  remembered  that  they 
were  both  decided  upon  sect.  139  of  the  Public 
Health  Act  1848  (11  &  12  Vict.  c.  63),  the  words  of 
which  are  that  no  writ  shall  be  sued  out  against  a 
local  board  "  for  anything  done,  or  intended  to  be 
done,  under  the  provisions  of  this  Act,"  until  the 
expiration  of  a  month  after  notice  in  writing.  In 
WiUon  v.  Mayor  of  HalifoM  (L.  Rep.  3  Ex.  114)  the 
defendants  left  a  goit  unfenced,  into  which  the 
plaintiff's  husband  &11,  and  was  killed.  In  JolMff^ 
▼.  WaUaeey  Local  Board  (L.  Rep.  9  G.  P.  62)  tbe  de- 
fendants were  guilty  of  negligence  in  not  placing 
a  buoy  of  sufficient  size  and  dimensions  over  an 
anchor  which  caused  the  plaintiff's  damage,  to 
resist  the  current  of  the  tides,  and  to  indicate  the 
position  of  the  anchor  below.  These  were  both 
held  to  be  acts  intended  to  be  done  under  the  pro- 
visions of  the  Public  Health  Act,  and  the  defendants 
were  therefore  entitled  to  notice  of  action :  but  it 
was  not  said  that  acts  of  omission  of  that  kind 
would  come  within  such  words  as  those  used  in 
this  Highway  Act. 

Before  proceeding  to  the  second  question  re- 
served by  the  case  the  Court  called  upon  the  other 
side  to  argue  on  the  first  question. 

Coxon  for  the  defendants. — The  two  last  cases 
cited  are  sufficient  authority  that  this  action  should 
have  been  brought  within  three  months  after  the 
fact  committed,  according  to  the  Highway  Act 
1835,  s.  109.  By  the  17th  section  of  the  subse- 
quent Highway  Act  1862,  "The  highway  board 
shall  maintain  m  good  repair  the  highways  within 
their  district,  and  shall,  subject  to  the  provisions 
of  this  Act,  as  respects  the  highways  in  each 
parish  within  their  district,  perform  the  same 
duties,  have  the  same  powers,  and  be  liable  to  the 
Hsme  legal  proceedings  as  the  survevor  of  such 
parish  would  have  pei7ormed,  had,  and  been  liable 
r<o,  if  this  Act  had  not  passed." 

Dunn  in  reply.— The  object  of  the  statute  was 
here  obtainea,  for  a  month's  written  notice  was 
given  before  action. 

Clsasbt,  B. — We  need  not  hear  any  arguments 
on  the  second  question  reserved  by  the  County 
Court  judge,  for  we  are  satisfied  that  he  was  right 
on  the  first.  We  consider  that  the  case  of  WiUon 
V.  Ifa^or  of  Halifax  in  the  year  1868  is  an  autho- 
rity we  are  not  entitled  to  set  aside,  and  it  would 
be  inconvenient  to  decide  this  matter  so  as  to 
throw  the  law  which  has  been  so  long  established 
into  confusion.  The  only  question  for  us  is 
whether  that  authority  is  in  point  so  as  to  be 
applicable  to  this  case.  It  was  decided  upon  the 
words  "  for  anything  done  or  intended  to  oe  done 
under  the  provisions  of  this  Act ; "  the  words 
upon  which  this  case  depends  being  "for  any- 
thing done  in  pursuance  of  or  under  the  autho- 
rity of  this  Act."  The  distinction  suggested  is 
that  the  latter  words  do  not  cover  acts  of  omis- 
sion which  are  necessarily  included  in  the  former. 
I  cannot  myself,  however,  see  any  distinction  be- 
tween them.    This  is  a  very  useful  legislation  for 


the  protection  of  public  bodies  by  oompelling  ao* 
tions  to  be  brought  within  reasonable  time,  and  by 
nving  them  an  opportunity  for  tendering  amemds. 
We  are  not  anxious  to  limit  its  effect,  and  we  feel 
that  WiUon  v.  Mayor  ofHaUfaa  is  in  point.  The 
judgment  will«  therefore,  be  affirmed. 

Grovb,  J.— I  am  of  the  same  opinion.  There 
are  two  objects  in  thus  protecting  public  bodies  s 
one  that  there  may  be  no  delay,  the  other  that  the 
defendants  may  tender  amends  before  action 
brought.  These  reasons  apply  eanally  to  acts  of 
omission  or  commission,  tm  I  olo  not  see  why 
they  should  be  distinguished.  Moreover,  the  caees 
of  WiUon  V.  Mayor  of  Halifam  and  JolUffe  ▼. 
WaUasey  Local  Board  are,  to  my  mind,  fully  in 
point.  The  words  there  are  "anything  done  or 
mtended  to  be  done ; "  but  nothing  has  been  said 
or  cited  to  make  the  decision  distinguishable  from 
what  it  should  be  upon  the  words  in  the  Highway 
Act.  In  both  the  cases  mentioned  the  acts  done 
were  acts  of  omission ;  I  think  this  statute  applies 
equally,  whatever  be  the  nature  of  the  thing  aone, 
and  we  are  also  bound  by  these  authorities. 

Field,  J. — I  am  of  the  same  opinion.  The 
question  shortly  is  whether  the  omission  to  repair 
this  railing  can  be  properly  said  to  be  anvthin|fp 
done  in  pursuance  or  under  the  authority  of  these 
Highway  Acts.  I  fully  concur  in  the  desirability 
of  not  limiting  the  eflect  of  these  statutory  pro- 
tections of  public  bodies.  In  WiUon  v.  Mayor  of 
Halifax  there  was  an  omission  like  this,  but  the  Ex- 
chequer held  that  the  result  was  the  same  as  if 
the  defendants  had  actively  done  something  in 
pursuance  of  the  Act.  We  are  bound  by  that 
decision,  and  I  do  not  desire  to  dissent  from  it. 
There  would  be  great  conhision  if  we  distinguished 
the  present  case  from  that. 

Judgment  lor  respondents^  with  costs. 

Solicitors  for  plaintiff,  the  appellant,  /.  Bwrton, 
for  T.  Cooper,  Congleton. 

Solicitors  for  defendants,  the  respondents,  C.  li. 
and  H.  Guff. 


Jan,  29  and  ieb.  3,  1876. 

MoBANT  (app.)  v.  Taylor  (resp.) 

Order  for  payment  of  money  or  otherwise — DemcU' 
tixm  of  building— \\  ^  12  Vict,  c,  43,  ss.  1, 11,  17, 
32  ^  33  Vict.  c.  mi,  s.  22. 
By  the  Leeds  Improvement  Act  1869,  seeL  22,  mi 
ease  any  huHding  be  made  or  begun  without,  or 
not  in  accordance  with,  the  consent  of  the  corpora- 
tion, a  justice  may,  upon  complaint  and  su/mrntms^ 
make  am  order  in  wnting  on  the  owner,  occupier j 
or  builder  summoned,  directing  the  demolition  of 
the  building. 
Held,  upon  a  case  stated,  thai  this  was  an  "  order 
for  the  payment  of  money  or  otherwise,"  within 
the  application  of  11  Sr  i2   Vict,  c  43  (Jertfis's 
Act),  and  that  the  complaint  must,  under  the  llth 
section,   be  made  within  six  calendar    monthw 
from  the  time  when  the  malier  of  such  complami 
arose. 
Aftbb    the    hearing  and    determination    by  W. 
Bruce,     Esq.,     stipendiary    magistrate     for    tbe 
Borough  of  Leeds,  of  a  complaint  made  on  the 
22nd    Oct.     1875,    by  Alfred    William    Morant, 
engineer  and  surveyor  of  the  borough  of  Leeds 
acting  as  agent  for  and  on  behalf  of  the  nuiyor« 
aldermen,  and  burgesses  of  the  borough  of  Leeds, 
the  said  magistrate  having  dismissed  the  said 
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eomplaint,  the  said  Alfred  William  Morant  being 
dissatisfied  with  the  said  determination  as  being 
erroneoQB  in  point  of  law,  did«  within  three  days 
after  the  said  hearing  and  determination,  apply  to 
the  said  magistrate  in  writing  to  state  and  sign  a 
case  setting  forth  the  facts  and  grounds  of  such 
determination  for  the  opinion  thereon  of  the 
Queen's  Benoh  division  of  Her  Majesty's  Hiffh 
Court  of  Justice,  and  in  pursuance  thereof  the 
said  magistrate  stated  and  signed  the  following 


On  the  22nd  Oct.  1875,  the  said  Alfred  William 
Morant,  the  engineer  and  surreyor  of  the  borough 
of  Leeds,  acting  as  agent  for  and  on  behalf  of  the 
mayor,  aldermen,  and  burgesses,  made  a  complaint 
against  the  said  Henry  Taylor  of  his  having  made 
a  Duilding  contrary  to  a  certain  requirement  by  the 
corporation  of  the  borough,  and  thereby  infringed 
the  provisions  of  sect.  22  of  the  Leeds  Lmprove- 
ment  Act  1869. 

Sect.  22  of  *'The  Leeds  Improvement  Act 
1869,**  is  in  the  following  terms : — 

In  oAse  any  baildingbe  made  or  began  withoat,  or  not 
in  aocordaso )  with,  tke  oonaent  of  the  oorporation.  where 
their  oonsoDt  ia  oy  this  or  maj  of  the  recited  Acta 
required,  or  coBtrary  to  any  reqmrement  by  the  oorpora- 
tion,  made  in  aooordanoe  with  the  provisioni  of  anch 
Acts,  the  corporation  may  make  oomplaint  thereof  before 
a  JQBtioe,  who  shall  thereapon  isaae  a  snmmona  requiring 
the  owner  or  ooonpier  of  tiie  premiies,  or  the  bnilder  or 
person  engaged  on  the  work,  to  appear  at  a  plaoe  and 
time  stated  in  the  aammona,  to  answer  the  oomplaint ; 
and  if  at  the  time  and  plaoe  appointed  in  the 
•nrnmons,  and  whether  the  persons  summoned  appear  or 
not,  the  oomplaint  be  proved  to  the  satiafaotion  of  the 
jostioe  before  whom  it  is  heard,  the  justice  shall  make  an 
order  in  writing  on  the  person  summoned  directing  the 
demolition,  within  such  time  as  the  justice  deems 
reasonable,  of  the  house,  building,  erection,  or  addition, 
or  BO  much  thereof  as  is  made  otherwise  than  in  accord- 
ance with  the  consent  or  contrary  to  the  requirement  of 
the  corporation,  and  also  directing  payment  of  the  costs 
up  to  and  including  the  costs  of  the  order. 

The  said  Henry  Taylor  was  the  owner  of  three 
houses,  which  were  built  contrary  to  a  require- 
ment by  the  corporation,  duly  maae  in  accoraance 
with  the  provisions  (of  the  Acts  referred  to)  in 
sect.  22  of  "The  Leeds  Improvement  Act  1869." 

The  said  houses  were  completed  more  than  six 
months  before  the  22nd  Oct.  1875,  the  day  on 
which  the  said  Alfred  William  Morant  made  his 
complaint;  and  having  been  so  completed,  remained 
in  the  same  state  down  to  and  including  the  day 
of  the  said  complaint. 

The  said  magistrate  dismissed  the  complaint 
on  the  ground  that  such  complaint  came  within 
11  &  12  Vict.  c.  43,  s.  1.,  and  therefore  under  sect. 
11  of  that  statute,  ought  to  have  been  laid  within 
siv  calendar  months  of  the  day  when  the  building 
of  the  said  houses  was  completed. 

The  question  upon  which  the  opinion  of  the 
Court  was  desired  was  whether  the  said  magistrate 
was  right  in  dismissing  the  oomplaint  upon  the 
ground  above  stated.  If  he  was  right  his  order  was 
to  stand ;  if  he  was  wrong,  then  he  respectfully 
desired  that  the  case  might  be  remitted  to  him  in 
order  that  he  might  further  hear  and  determine  the 
matter  of  the  complaint. 

Maule,  Q.O.,  with  him  Tetmant,  srgued  for  the 
appellant,  the  engineer  of  the  corporation. — ^By 
the  1st  section  of  Jervis's  Act  1848  (11  &  12  Vict. 
c.  43),  the  proceedings  before  justices,  as  provided 
by  that  Act,  are  to  be  applied  to  all  cases  where  an 
information  shall  be  laid  of  any  offence  or  act  for 
which  the  person  committing  it  is  liable  by  law  to 


a  summary  conviction  for  the  same,  "  and  also  in 
all  cases  where  a  complaint  shall  be  made  to  any 
such  justice  or  justices  upon  which  he  or  they 
have,  or  shall  have,  authority  by  law  to  make  any 
order  for  the  payment  of  money  or  otherwise. 
The  latter  cases  are  described  by  the  same  words 
in  sect.  8 :  "  That  in  all  cases  of  complaints  upon 
which  a  juntice  or  justices  of  the  peace  may  make 
an  order  for  the  payment  of  money  or  otherwise, 
it  shall  not  be  necessary  that  such  complaint  shall 
be  in  writing."  Then  by  sect.  11:  "That  in  all 
cases  where  no  time  is  already,  or  shall  hereafter 
be  specially  limited  for  making  any  such  com- 
plaint, or  laying  any  such  information  in  the  Act 
or  Acts  of  Parliament  relating  to  each  particular 
case,  such  complaint  shall  be  made,  and  sndi 
information  shall  be  laid,  within  six  calendar 
months  fh>m  the  time  when  the  matter  of  such 
complaint  or  information  respectively  arose." 
Sect.  17  directs  that  the  forms  of  convictions  and 
orders  contained  in  the  schedule  shall  be  used 
when  no  other  form  is  given  in  the  Statute 
authorising  a  summary  remedy.  There  are  only 
three  forms  of  order  (K  1)  (K  2)  (X  3)---the  first 
two  for  payment  of  money;  the  last  is  headed 
"  Order  for  any  other  matter  where  the  disobeying 
of  it  is  punishable  with  imprisonment."  Snon  an 
order  as  this,  therefore,  is  not  contemplated  by 
the  Act  at  all.  The  Court  of  Qaeen*s  Bench  held, 
in  Beg,  y.  Hannay  (44  L.  J.  27,  M.  C),  that  the' 
adjudication  of  two  justices  under  sect.  22  of  the 
Lands  Clauses  Act  is  not  an  order  for  the  pay- 
ment of  money  or  otherwise  within  Jervis's  Act ; 
and  the  judges  expressed  doubts  whether  Be 
Edmundeon  (17  Q.  B.  67),  was  right  in  de- 
ciding that  a  settlement  of  the  amount  of 
compensation  under  sect.  24  of  the  same  Act 
was  subject  to  the  six  months'  limitation. 
The  Veiiry  of  Bermondaey  v.  Johnson  (L.  Rep. 
8  C.  P.  441)  was  decided  upon  a  clause  of  limi- 
tation of  the  Metropolis  Amendment  Act  1862, 
sect.  107,  which  enacts  "  that  no  person  shall  be 
liable  for  the  payment  of  any  penalty  or  forfeiture 
under  "  that  Act, "  unless  the  complaint  respecting 
such  offence  have  been  made  before  such  justice 
within  six  months  next  after  the  commission  or 
discovery  of  such  offence."  The  summons  charged 
the  defendant  with  unlawfully  erecting  a  certain 
building  beyond  the  general  line  of  buildings  in 
the  street,  contrary  to  sect,  75  of  that  Act.  The 
court  held  that  the  limitation  did  not  apply  to  an 
order  for  the  demolition  of  sucU  a  building,  bat 
only  to  the  payment  of  any  penalty  or  forfeiture. 
[Field,  J. — Sect.  11  of  Jer vis's  Act  was  not  re- 
ferred to,  and  perhaps  it  would  not  be  applicable 
where  an  express  limitation  is  given  by  the 
statute.]  The  Judges  of  the  Common  Pleas  treated 
the  assumption  of  Malins,  Y.C.,  in  Brutlon  v.  8t. 
Oeorge,  Hanover-square  (L.  Bep.  13  Eq.  339) 
as  a  mere  dictum  not  necessary  for  his  decision. 
The  issue  of  a  warrant  of  distress  for  recovery  of 
unpaid  rates  has  been  held  not  to  be  an  order 
within  Jer  vis's  Act :  (Suoeetman  v.  Guest,  L.  Rep. 
3  Q.  B.  262). 

Forbes  for  respondent.  —  The  case  of  Beg.  r. 
Hannay  is  beside  this  case,  because  it  was  no 
order  at  all.  [Clbasby,  B.— So  it  has  struck  me.] 
In  the  Vestry  of  Bermondsey  v.  Johnson  there  was 
no  counsel  for  the  respondent,  and  attention  was 
not  called  to  this  11th  section  of  Jervis's  Act. 
Unless  the  limitation  of  that  section  applies  to 
this  order,  there  can  be  none  whatever  to  an  order 
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of  demolition  ander  this  local  Act.  It  would  be 
a  breach  of  a  public  statute,  and  no  prescription 
could  save  the  owner  of  a  building  made  without 
or  not  in  accordance  with  the  consent  of  the  Leeds 
corporation.  With  the  interpretation  contended 
for  by  the  other  side,  no  force  whateyer  can  be 
given  to  the  words  "  or  otherwise."  They  are  not 
merely  et  cetera,  which  would  refer  to  matters 
only  of  the  same  kind  as  those  previously  ex- 
pressed, bnt  they  have  no  limit,  and  include  all 
orders,  other  than  those  for  payment,  which  jus- 
dees  can  make.  It  is  admittea  that  if  the  local 
Act  provided  imprisonment  in  default  of  obedience 
to  this  order  of  demolition,  it  would  be  included 
under  (K.  3)  as  an  order  within  Jeryis's  Act ;  but 
that  admission  destroys  the  argument  of  ^tisdem 
generis  upon  which  the  appellant  has  relied.  The 
words  of  the  latter  part  of  section  17  do  not  limit 
the  application  of  the  Act  to  those  orders  for 
which  forms  are  g^ven  in  the  schedule. 

Maule,  Q.G.  in  reply. — ^It  is  uo  argument  that 
hardship  wocdd  be  the  result  of  the  opposite  con- 
tention. 

Olbasbt,  B. — We  are  all  of  opinion  that  the 
magistrate  was  right  in  dismissing  this  summons, 
on  the  ground  thst  the  complaint  was  not  made 
within  the  time  required  by  the  11th  section  of 
Jervis'b  Act.  Sect.  22  of  the  Leeds  Improvement 
Act  1869,  provides  that,  in  certain  cases,  if  any 
building  be  made  or  begun  without  consent,  the 
corporation  may  make  complaint  thereof,  and 
upon  a  summons  a  justice  may  make  an  order  in 
writing  on  the  person  summoned,  directing  the 
demolition  of  the  building.  The  question  for  us 
is  whether  an  order  made  in  pursuance  of  this 
section  would  be  an  order  within  the  application 
of  11  &  12  Vict,  a  43,  so  that  the  complaint,  upon 
which  to  base  it,  must  be  made  within  six  months 
from  the  time  when  the  matter  of  such  complaint 
arose,  as  provided  by  the  11th  seotion  of  that  Act. 
I  have  been  greatly  impressed  with  the  decision 
of  Malins,  V.O.,  in  Brut  ton  v.  8t  George,  Hanover- 
square  (L.  Bep.  13  Eq.  i>39),  with  respect  to  a  similar 
order  of  demolition.  There  the  words  describing 
the  orders  to  which  the  limitation  was  applicable 
are  not  so  extensive  as  the  words  in  Jervis's  Act : 
"No  person  shall  be  liable  for  the  payment  of  any 
penalty  or  forfeiture  under  the  recited  Acts  or  this 
Act,  or  any  bye-law  made  by  virtue  thereof,  for 
any  offence  made  cognisable  before  a  justice, 
unless  the  complaint  respecting  such  offence  shall 
have  been  made  before  such  justice  within  six 
months  next  after  the  commission  or  discovery  of 
such  offence."  The  Vice-Ohancellor  does  not 
seem  to  have  doubted  that  the  order  for  demolition 
came  within  that  provision,  and  if  he  was  right, 
such  an  order  would  be  clearly  subject  to  Jervis's 
Act.  It  is  better,  however,  to  decide  upon  the 
terms  of  the  statute  with  regard  to  the  subject 
matter  before  us.  The  Ist  section  relates  to  con- 
victions, and  also  to  all  cases  where  a  complaint 
shall  be  ma''e  upon  which  the  justice  has  or  shall 
have  authority  by  law  to  make  any  order  for  the 
payment  of  money  or  otherwise.  Now  it  is  said 
that  this  means  only  an  order  ejuedem  generis 
with  one  for  payment  of  money,  and  cannot  apply 
to  an  order  like  this  for  the  demolition  of  a  build- 
ing. But  that  is  not  so.  The  words  themselves 
do  not  imply  such  limitation,  and  it  appears  from 
the  17th  section  that  the  Act  contemplated  other 
orders  than  for  payment  only.  That  section  dis- 
tinguishes between  the  forms  of  convictions  and 


orders,  and  timonffst  others  adopts  a  form  in  the 
schedule  (K  3)  which  is  not  an  order  for  payment 
of  money.  Nothing  could  be  more  reasonable 
than  to  require  a  complaint  to  be  made  within  six 
months  where  so  extensive  a  power  is  given  to  a 
justice,  and  I  am  satisfied  that  Jervis's  Act  was 
intended  to  apply  to  all  such  orders  as  that  which 
the  magistrate  here  refused  to  make.  His  judg- 
ment will  be  affirmed. 

Gbovb,  J. — I  am  of  the  same  opinion.  Cer- 
tainly, on  first  looking  at  the  words  alone,  -'  ithont 
oonsiderine  the  rest  of  the  Act,  I  was  inclined  to 
interpret  the  expression  "  any  order  for  the  pay- 
ment of  money  or  otherwise  by  the  rule  of  oon- 
struotion  known  as  eitudem  generie.  But  looking 
at  the  scope  of  the  whole  statute  I  do  not  see  any 
difficulty  m  holding  that  an  order  for  the  demo- 
lition of  a  building  should  come  within  that  de- 
scription. The  preamble  mentions  summary  oon- 
victions  and  orders,  and  makes  no  exception.  The 
17th  seotion  gives  forms,  as  contained  in  the 
schedule,  for  different  kinds  of  convictions  and 
orders,  and  contemplates  no  kind  of  order  to  which 
it  does  not  relate.  So  sect.  18  gives  justices  power 
to  allow  costs  in  all  cases  of  summary  convictions 
or  of  orders.  Further,  the  sohedule  actually  con- 
tains a  form  of  order  for  any  other  matter  than 
payment  of  money ;  and  although  that  particular 
form  is  applicable  only  when  the  disobeying  of  the 
order  is  punishable  with  imprisonment,  yet  it  is 
sufficient  to  show  that  ordets  under  that  Act  are 
not  limited  to  orders  for  the  payment  of  money. 
I  think  the  magistrate  was  right. 

FiBLD,  J. — I  also  am  of  opinion  that  the  magp?- 
trate  was  right.  The  question  before  ns  is 
whether  a  complaint  under  sect.  22  of  the  Leeds 
Improvement  Ac^,  is  to  be  made  in  six  months  as 
required  by  sect.  11  of  Jervis's  Act.  It  must  be  so 
if  the  order  applied  for  is,  in  the  words  of  the  1st 
pection,  an  order  for  the  payment  of  money  or 
otherwise.  Upon  this  arises  the  contention 
whether  the  rule  of  construction  ejusdem  genms 
is  to  prevail  in  interpreting  the  words  **  or  others 
wise.*'  I  think  not,  and  not  only  for  the  reasons 
which  have  been  given,  but  I  rely  also  mnch  apon 
the  argument  a  eonvenienti.  Ii.  is  highly  desirable 
that  there  should  be  some  limit  to  the  time  in 
which  such  an  order  is  possible,  and  unless  the 
11th  section  of  Jervis's  Act  applies  no  limitation  of 
any  kind  exists. 

Judgment  for  respondent  with  coeU. 

In  answer  to  an  application  by  the  appellant, 
leave  to  appeal  was  granted  on  the  ground  of  the 
general  importance  of  the  question ;  notice  to  be 
given  to  the  respondent  within  a  week. 

Solicitors  for  appellant,  Simpson  and  Go.,  for 
0,  A.  Curwood,  Town  Clerk,  Leeds. 

Solicitors  for  respondent  Ridsdale,  Craddock, 
and  Bidsdale, 


Saturday,  Feb.  12, 1876. 

BsvAN  (app.)  v.  HoFKiNSON  (resp.) 

Poaching— Ground  used  for  keeping  rabbit  t — 9  Creo, 
4,  c.  69,  s.  1—24  4*  25  Vict,  c.96,  •.  27. 

Ajmellant  was  cavght  unih  rabbits  at  night  in  a 
field  forming  part  of  a  farm  over  which  the  respon- 
dent  had  the  right  of  sporting. 

The  justices  found  as  a  fact  that  this  field  was  not  a 
warren  or  ground  used  for  the  breeding  or  keep- 
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ing  of  hares  or  rahhU$,  vfithin  the  17th  eection  of 

the  Larceny  Act  1856,  and  convicted  the  appellant 

of  night  poaching  under  9  Oeo,  4,  c.  69,  «.  1. 
HM,  upon  a  case  stcUed,  thai  it  was  a  question  of 

fact,  whether  a  pUiee  was  within  this  description ; 

and  thcU  upon  this  finding  Jhe  conviction   was 

right. 
This  was  a  case  stated  by  two  jastices  of  the  peace 
in  and  for  the  county  of  Brecon,  under  the  statute 
20  &  21  Yict.  c.  43,  on  the  application  in  writing 
hj  the  appellant,  who  was  dissatisfied  with  the 
said  justices'  determination,  upon  the  question  of 
law  which  arose  before  them  as  hereinarter  stated 
on  the  ilth  Dec.  1875,  at  Brecon,  in  the  said 
county. 

Upon  the  hearing  of  a  certain  information  pre- 
ferred by  the  respondent  against  the  appellant 
under  sect.  1  of  the  Act  9  Geo.  4,  c.  69,  it 
was  charged  that  he,  the  said  appellant  on 
the  29th  Sept.  1875,  about  the  hour  of  three 
in  the  morning  of  the  same  day,  at  the  parish 
of  St.  David  Upper,  in  the  said  county  of 
Brecon,  unlawfully  did  take  five  rabbits  in  a 
certain  close  of  land  in  the  occupation  of  John 
Lloyd,  Esq.,  there  situate ;  the  said  justices  con- 
victed the  said  appellant  of  the  said  offence,  and 
adjudged  him  for  his  said  offence  to  be  imprisoned 
in  the  common  gaol  at  Brecon,  in  the  said  county 
of  Brecon,  and  there  kept  to  hard  labonr  for  the 
period  of  three  calendar  months ;  and  at  the  expi- 
ration of  such  period  to  find  sureties  by  recog- 
nizances, himself  in  the  sum  of  101.  and  two 
sureties  in  the  sum  of  52.  each,  or  one  surety  in 
the  sum  of  102.,  conditioned  that  he,  the  said  appel- 
lant, should  not  so  offend  again  for  the  space  of 
one  year  next  following ;  and  they  further  ad- 
judged that  the  said  appellant,  in  case  he  should 
not  find  such  sureties  as  aforesaid,  should  be 
further  imprisoned  in  the  said  common  gaol,  and 
there  kept  to  hard  labour  for  the  space  of  six 
calendar  months,  unless  such  sureties  should  be 
sooner  found. 

The  following  facts  were  either  proved  before 
the  said  justices  or  admitted  by  both  parties. 

The  respondent,  Charles  Hopkinson,  a  keeper 
in  the  employ  of  Major  Thomas  Conway  liloyd,  of 
Dinas,  while  watching,  in  company  with  another 
man,  about  three  o'clock  in  the  morning  of  the 
29th  Sept.  1875,  heard  the  squeal  of  rabbits,  and 
upon  going  in  the  direction  from  whence  the  sound 
came,  he  discovered  Wm.  Bevan,  the  appellant 
(and  another  person  named  Thomas  Davies,  who 
was  convicted  on  the  2nd  Oct.  last)  coming  to- 
wards them  with  a  dog,  some  nets,  a  sack,  and  a 
bundle  of  five  rabbits,  and  a  bludgeon  each,  there 
being  also  seven  other  rabbits  lying  dead  in  the 
direction  the  appellant  and  his  companion  were 
going. 

The  field  whence  the  squealing  of  the  rabbits 
proceeded,  and  where  the  appellant  was  found,  is 
not  a  warren  or  ground  used  for  the  breeding  or 
keeping  ot  hares  or  rabbits,  but  is  part  of  a  farm 
on  the  Dinas  estate,  over  which  Major  Lloyd  has 
the  right  of  sporcing. 

The  respondent,  on  coming  up  to  the  appellant 
and  his  companion,  called  upon  them  to  surrender, 
which  they  declined  to  do,  and'  threatened  to 
knock  the  respondents'  brains  out  if  they  ap- 
proached them. 

The  appellant  and  his  companion  then  retreated, 
and  the  respondent  and  his  fellow  watcher  followed 
them  and  succeeded  in   capturing  the  appellant*s 
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companion ;  but  the  appellant,  after  a  desperate 
struggle  with  the  respondent,  effected  his  escape, 
leaving  his  nets,  the  rabbits,  and  bludgeon  behind 
him. 

The  appellant  absconded,  and  a  warrant  was 
issued  for  his  apprehension,  and  he  aflerwards 
surrendered  himself  on  the  10th  Dec. 

On  the  hearing  of  the  case  no  previous  convic- 
tion was  proved  or  alleged  against  the  appellant. 

On  the  part  of  the  appellant  it  was  contended 
that  the  statute  of  9  Geo.  4,  c.  69,  s.  1  was  repealed 
by  24  &  25  Yict.  c.  96,  s.  17 ;  and  that,  therefore, 
he  could  not  be  summarily  convicted,  but  that  ho 
should  be  committed  for  trial  at  the  sessions. 

On  the  part  of  the  respondent  it  was  contended 
that  24  &  25  Yict.  c.  96,  s.  17,  was  confined  to 
offences  committed  in  warrens  or  grounds  used 
for  the  breeding  of  hares  or  rabbits,  and  that, 
therefore,  it  dia  not  repeal  9  Geo.  4,  c.  69,  s.  1, 
which  referred  to  offences  committed  on  any  land 
other  than  warrens,  &o. 

The  said  justices,  however,  b6ing  of  opinion 
that  the  24  &  25  Yict.  c.  ^6,  s.  17,  referred  to 
warrens  or  ground  used  expressly  for  the  breeding 
of  hares  or  rabbits,  and  that  it  did  not  repeal 
9  Geo.  4,  c.  69,  s.  1,  but  merely  limited  its  applica- 
tion so  far  as  warrens  or  ground  used  expressly 
for  the  breeding  of  hares  or  rabbits  are  conceruea, 
gave  their  determination  against  the  appellant  in 
the  manner  before  stated. 

The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  court  therefore  is 
whether  9  Gt'O.  4,  c.  69,  s.  1,  is  repealed  by 
24  &  25  Yict.  c.  96,  s.  17,  as  far  as  land  not  being  a 
warren  or  ground  used  for  the  purpose  of  breeding 
hares  or  rabbits  is  concerned. 

/.  Paterson  argued  for  the  appellant. — By  the 
1st  section  of  9  Geo.  4,  c.  69,  it  is  enacted  that  "  if 
any  person  shall,  after  the  passing  of  this  Act,  by 
night,  unlawfully  take  or  destroy  any  game  or 
rabbits  in  any  land,  whether  open  or  inclosed,  or 
shall,  by  night,  unlawfully  enter  or  be  in  any  land, 
whether  open  or  enclosed,  with  any  gun,  net, 
engine,  or  other  instrument,  for  the  purpose  of 
takine  or  destroying  game,  sucli  offender  shall, 
upon  conviction  thereof,  before  two  justices  of  the 
peace,  be  committed  for  the  first  offence  to  the 
common  gaol  or  house  of  correction,  for  any  period 
not  exceeding  three  calendar  months,  there  to  be 
kept  to  hard  labour,  and  at  the  expiration  of  such 
period  shall  find  sureties  by  recognisance,  or  In 
Scotland  by  bond  of  caution,  himself  in  102.,  and 
two  sureties  in  52.  each,  or  one  surety  in  102.,  fur 
his  not  so  offending  again  for  the  space  of  one  year 
next  following.*'  This  provision  must  be  impliedly 
repealed  if  the  enactment  contained  in  the  Lar- 
ceny Act  1851  (24.  &  25  Yict.  c.  96),  sect.  17  of  which 
covers  the  same  offences.  "  Whosoever  shall 
unlawfully  and  wilfully,  between  the  expiration  oi 
the  first  hour  after  sunset,  and  the  beginning  of 
the  last  hour  before  sunrise,  take  or  kill  anv  hare 
or  rabbit  in  any  warren  or  ground  lawfully  used 
for  the  breeding  or  keeping  of  bares  or  rabbits, 
whether  the  same  be  inclosed  or  not,  shall  be 
guilty  of  a  misdemeanor.*'  It  cannot  be  said  that 
this  field  was  not  ground  lawfully  used  for  the 
breeding  or  keeping  of  hares  or  rabbits ;  the 
justices  have  decided  that  this  section  of  the 
Larceny  Act  applies  only  to  warrens  on  ground 
used  expressly  for  the  breeding  of  hares  or  rabbits  ; 
but  the  word  "  expressly  "  does  not  occur  in  the 
section,  and  warrens  do  not  exist  for  hares.     If  the 
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word  **  ground  "  has  any  signification,  it  must  be  I 
the  same  as  "  land  **  mentioned  in  the  earlier  Act, 
that  is  wherever  rabbits  or  hares  can  be  found. 
[Cleasbt,  B.-The  word  "ground"  must  mean 
something  ^uadem  generis  with  **  warrens,"  as  for 
instance,  places  where  hares  are  preserved.  The 
fact  of  this  provision  being  contained  in  a  Larceny 
Act  confirms  the  view  that  the  section  can  relate 
only  to  a  species  of  property.]  A  field  mav  surely 
be  included  in  "  any  warren  or  ground  lawfully 
used  for  the  breeding  or  keeping  of  hares  or 
rabbits,  whether  the  same  be  enclosed  or  not." 

MeUor,  Q.G.,  appeared  for  the  respondent,  but 
was  not  heard. 

Cleasbt,  B. — I  have  very  little  doubt  that  this 
man  must  have  been  acquitted,  if  he  had  been 
indicted  under  sect.  17  of  the  Larceny  Act.  It 
must,  however,  be  a  question  of  fact  in  each  case 
how  far  the  ground  upon  which  poachers  are 
caught  is  used  for  breeding  or  keeping  hares  or 
rabbits.  Here  the  justices  have  found  conclusively 
as  a  fact  that  this  field  is  not  a  warren  or  ground 
used  for  this  purpose ;  and  that  being  so,  no  ques- 
tion of  law  arises.  Whether  an  open  field  like 
this  was  intended  by  the  Legislature  to  be  included 
in  this  section  we  need  not  consider,  but  it  is  a 
fair  inference  from  the  enactment  forming  part  of 
a  larceny  Act  that  it  relates  only  to  what  is  siib 
modo  property.  This  may  be  some  justification 
for  the  finding  of  fact  that  this  place  was  not  a 
warren  or  ground  treated  of  by  the  17th  section. 
The  appeal  must  be  dismissed. 

Gbove,  J.— I  am  of  the  same  opinion.  The 
statement  in  the  case  is  conclusive,  but  if  it  had 
not  been  for  the  express  finding  of  fact  against 
the  appellant,  I  should  have  found  great  difficulty 
in  determining  that  a  field,  in  a  farm  on  which 
there  are  rabbits  and  hares,  is  not  ground  used 
for  breeding  or  keeping  rabbits. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  respondent. 

Solicitors  for  appellant,  Heath  and  Parker ;  for 
W.  Games,  Brecon. 
Solicitor  for  respondent.  Field,  Boscoe,  omd  Oo. 


Saturday,  Feb.  12, 1876. 
Gebgson  V,  Watson. 

Employers  a/nd  Workmen  Act  1875  (38  ^  39  Vict, 
c.  90)  *.  4 — Weekly  Mring — Forfeitwre  on  the 
grou/nd  of  absence — Claim  for  wages  due. 

Plaintiff,  a  factory  winder,  was  paid  every  8atv/r^ 
da/y  for  the  number  of  sets  she  had  wound  off 
dwrvng  the  week  ending  on  the  preceding  Wed/nes- 
day ;  ons  of  the  rules  of  the  defendants*  factory, 
i/n  which  she  worked,  was  that  fourteen  days* 
notice  in  writing  was  required  previous  to  leaving 
their  employmeiit,  such  notice  to  be  given  on  a 
Thursday ;  a/nd  aU  persons  leaving  vrithout  notice 
would  forfeit  the  whole  of  the  wages  to  which  they 
woidd  otherwise  have  been  entitled,  a/nd  also 
render  themselues  liable  to  be  proceeded  against 
according  to  law. 

The  plainMff  earned  Ss.  Jd.  on  the  first  two  da/ys  of 
one  week  of  her  employment,  was  absent  with 
leave  on  the  Saturday,  did  not  return,  andwhoUy 
left  the  defendant's  service,  without  leave  or  notice, 
on  Monday.  In  an  action  for  3«.  *Jd.  earned,  the 
County  Court  judge  held  that  the  plaintiff's  was  a 
weekly  hiring,  and  that,  although  the  defendant's 


damage  by  reason  of  plaintiff's  absence  VHU  only 

Ss.,  the  plaintiff  could  vu><  recover  anything  under 

sect.  11  of  the  Employers  and  Workmen  Act  1875. 
Held,  upon  appeal  that,  notwithstanding  the  fori^ 

nighVs  notice  required,  the  facts  justified  thefindr 

ing  thai  the  service  was  weekly ;  that  the  plaintiff 

had  no  claim  for  wages  or  other  swn  duejor  toork 

done;   and  that  the  County  Court  Judge  was 

right. 
Appeal  from  the  County  Court  of  Lancashix^ 
holden  at    Blackburn  by  W.  A.  Hulton,   Esq., 
judge  thereof ; 

This  was  an  action  brought  by  the  plaintiff 
aeainst  the  defendants  to  reoover  certain  wages 
aUeged  to  be  due  to  the  plaintiff  under  the  follow- 
ingcircumstances. 

The  defendants  are  the  owners  of  a  cotton  fiEU> 
tory  at  Oswaldtwisle,  and  the  plaintiff,  who  was  a 
woman  subject  to  the  provisions  of  the  Factory 
Acts,  1833  to  1874,  was  employed  by  and  worked 
for  the  defendants  in  the  said  factory  as  a  winder. 

The  wages  of  winders  in  the  said  factory  gene- 
rally are  regulated  by  the  number  of  sets,  that  is 
to  say,  of  cans  of  twist  which  each  winder  has 
wound  ofi  during  the  week,  beginning  on  the 
Thursday  morning  in  the  one  week  and  ending  on 
the  Wednesday  night  in  the  succeeding  week. 
Each  set  has  an  ascertained  weight,  and  is  of  a 
known  value,  and  i^he  weight  is  booked  by  the 
warehoa  soman  both  in  the  "  tally "  book  of  the 
winder,  and  in  the  books  of  the  employer  on  the 
delivery  of  each  set.  The  amount  of  wages  is 
then  ascertained  on  the  Wednesday  night  in  each 
week,  and  is  paid  on  the  Saturday  following. 

The  plaintiff  worked  under  certain  rules,  and 
they  formed  part  of  the  contract  of  hiring  and 
service,  and  employment  between  the  plaintiff  and 
defendant. 

On  Wednesday,  the  10th  Nov.  last,  the  plaintiff's 
wages  were  duly  ascertained,  and  were  paid  to  her 
on  the  Saturday  following. 

On  Thursday  the  11th  Nov.  the  plaintiff  began 
another  week  of  her  service  and  employment. 
She  worked  as  usual  during  that  day,  and  during 
Friday,  the  12th  Nov.,  and  it  was  admitted  that 
the  valae  of  the  work  done  by  her  on  those  days 
amounted  to  the  sum  of  3s.  7a. 

On  Saturday  the  13th  Nov.  she  was  absent  from 
her  work,  but  the  plaintiff  had  obtained  from  the 
defendants  leave  of  absence  for  that  day.  On 
Monday,  the  15th  Nov.  the  plaintiff  did  not  return 
to  her  employment,  and  wholly  left  the  service  of 
the  defendants,  and  on  Tuesday,  the  16th,  the 
defendants  obtained  the  service  of^  another  winder 
in  the  stead  and  place  of  the  plaintiff. 

The  plaintiff  demanded  payment  of  her  wages, 
and  it  was  admitted  that  the  sum  of  3s.  7d. 
was  the  value  of  the  work  done  by  the  plaintiff  on 
the  11th  and  12th  Nov.,  but  the  defendants 
refused  to  pay,  and  this  action  has  been  brought  to 
recover  it. 

It  was  contended  on  behalf  of  the  plaintiff  that 
the  case  came  within  the  meaning  of  the  statute 
38  &  39  Vict.  c.  90  (The  Employers  and  Workmen 
Act,  1875)  s.  11,  by  which  it  is  enacted  that,  *'In 
the  case  of  a  child,  young  person,  or  woman,  snb- 
ject  to  the  provisions  of  the  Factory  Acts,  1833  to 
1874,  any  forfeiture  on  the  ground  of  absenoe  or 
leaving  work,  shall  not  be  deducted  from  or  set  off 
against  a  claim  for  wages  or  other  sum  due  for 
work  done  before  such  absence  or  leaving  work, 
except  to  the  amount  of  the  damage  (if  any)  which 
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Gbigsok  V,  Watson. 


[Div.  App. 


the  employer  may  haye  sastained  by  reason  of  snch 
absence  or  leaving  work." 

It  was  contended  on  behalf  of  the  plaintiff  that 
it  was  the  intention  of  the  Legislature  to  preyent 
the  wages  of  women  and  children  irom  being  for- 
feited; and  that  the  said  Act  was  intended  to 
supersede  any  rules  that  might  be  made  by  a 
master. 

The  said  County  Court  judge  dissented  from  that 
argument,  and  be  found,  under  the  circumstances 
and  facts  above  stated, — 

That  the  engagement  and  hiring  of  the  plaintiff 
was  a  weekly  hiring  and  engagement,  beginning 
on  the  Thursday  morning  in  each  week,  and 
ending  on  the  Wednesday  night  in  the  succeeding 
week. 

That,  b;^  the  default  of  the  plaintiff,  the  hiring 
of  the  plaintiff  on  the  11th  Nov.  last  was  never 
completed,  and  that  any  sum  of  money  for  the 
value  of  the  work  done  by  her  on  the  11th  and 
12th  days  of  Nov.,  was  not  payable  to  the  plaintiff 
by  reason  of  her  leaving  her  said  employment  on 
Monday  the  ISih  Nov.,  and  not  completing  her 
said  term  of  service. 

That  the  said  enactment  did  not  apply  to  the 
present  case,  as  the  defendants  claim^  neither  a 
deduction  nor  a  set  off  against  a  claim  for  wages 
or  other  sum  due  for  work  done,  as  no  sum  was 
shown  to  have  been  due  to  the  plaintiff ;  and  that 
the  forfeiture  spoken  of  in  the  statute  was  for  a 
temporary  absence  or  leaving  work,  and  did  not 
apply  to  a  total  rescisHion  of  contract  by  leaving 
the  same  before  the  term  of  service  was  com- 
pleted. 

The  said  County  Court  Judge,  therefore, 
directed  the  verdict  to  be  entered  for  the  defen- 
dants. 

But  at  the  request  of  the  plaintiff,  and  thinking 
it  reasonable  and  proper  that  the  same  should  be 
allowed,  he  gave  permission  to  the  plaintiff  to 
appeal  against  his  said  decision. 

And  he  assessed  the  damages  which  the  em- 
ployers, the  defendants,  aforesaid,  had  sustained 
by  reason  of  the  plaintiff's  absence  and  leaving 
work  as  aforesaid,  that  is  to  say,  from  the  Monday 
morning  until  the  Tuesday  following,  when  the 
defendants  obtained  the  assistance  of  another 
winder  in  the  stead  of  the  plaintiff,  at  the  sum 
of  3«. 

Notice  of  appeal  was  given  on  the  grounds 
following : 

1.  That  the  plaintiff,  being  paid  by  piece  work, 
her  waires  accrued  on  the  completion  of  each  set, 
and  at  tne  time  she  left,  3p.  7d,  was  due  to  her. 

2.  That  the  encragement  by  piecework  did  not 
constitute  a  weekly  hiring. 

3.  That  the  operation  of  the  statute  rendered 
any  agreement  between  women  and  their  masters 
inoperative,  the  effect  of  statute  38  &  39  Yict. 
c.  90,  s.  11,  being  to  prevent  masters  making 
deductions  for  wages  earned  by  women  and 
children. 

The  rules  before  mentioned  are  as  follows : 

Boles  to  be  observed  by  all  persons  employed  in  this 
mill. 

First,  fourteen  days'  notice  in  writing  is  required  from 
evei^  person  working  in  this  establishment  previous  to 
leaving  our  employ  (suoh  notice  to  be  given  on  a  Thurs- 
day), and  fourteen  days'  notice  will  be  given  by  ub  to  all 
persons  before  diacharging  them  (except  as  stated  hereizv* 
after) ;  and  all  persons  leaving  our  employment  without 
serving  the  above  notice  will  forfeit  the  whole  of  the 
wages  to  which  they  would  otherwise  have  been  entitled, 


and  also  render  themselves  liable  to  be  prooeeded  against 
according  to  law. 

Secondly,  any  person  before  abseating  himself  or  hefv 
self  from  work  (with  the  intention  of  returning)  muift 
obtain  the  consent  of  the  overlooker  for  that  purpose, 
and  any  person  who  may  be  prevented  from  attending 
his  or  ner  work  through  sickness  must  immediately  give 
notice  thereof  to  his  or  her  overlooker ;  otherwise  all 
wages  due  shall  be  forfeited  and  irrecoverable,  and  suoh 
person  shall  be  liable  to  dismissal  without  notice.  ^ 

Thirdly,  any  person  guilty  of  neglect,  damaging,  or 
spoiling  work,  disorderly  conduct,  indecent  or  improper 
behaviour,  shall  be  liable  to  be  discharged  without 
notice. 

Fourthly,  any  person  neglecting  to  clean  the  machinery 
on  which  he  or  she  is  employed,  or  refusing  to  dean  the 
same  when  requested  by  tne  overlooker,  shall  be  liable  to 
discharffed  without  notioe. 

Fifthly,  a  fair  abatement  shall  be  made  for  bad  or 
inferior  workmanship,  as  also  for  the  value  of  any 
materials  intrusted  to  any  person,  which  shall  not  be 
properly  accounted  for. 

Sixthly,  nothing  herein  contained  shall  affect  our  legal 
rights  as  employers. 

The  opinion  of  the  court  is  therefore  requested, 

Whether  in  point  of  law  the  jud^ent  for  the 
defendants  is  correct.  If  so  the  judgment  is  to 
stand. 

If  not,  and  the  verdict  ought  to  have  been  for 
the  plaintiff,  the  judgment  for  the  defendants  to  be 
set  aside,  ^nd  a  verdict  to  be  entered  for  the  sum 
of  7i. 

/.  Edwa/rds,  Q.O.  (with  him  B,  8,  Wright) 
argued  for  plaintiff,  the  appellant.  The  County 
Court  Judge  has  i  eserved  for  the  consideration  of 
this  court  all  the  points  upon  which  he  has  given 
a  decision.  [Field,  J. — We  cannot  review  his 
findings  of  fact,  one  of  which  is  that  the  plaintiff's 
was  a  weekly  hiring.]  A  fortnight's  notice  is 
inconsistent  with  such  a  hiring,  and  the  only 
possible  contract  under  the  defendant's  rules  is 
for  piecework.  In  Bex  v.  Great  Yarmouth  (5 
M.  &  S.  114)  a  hiring  at  weekly  wages,  either 
party  to  be  at  liberty  to  part  at  a  month's 
notice,  was  held  to  be  a  yearly  hiring ;  although 
the  case  stated  that  the  pauper  let  him- 
self by  the  week.  But  even  assuming  the  service 
to  be  by  the  week,  this  is  just  such  a  case  as  the 
Legislature  intended  to  provide  for  by  this  11th 
section.  In  Taylor  v.  Carr  (30  L.  J.  201,  M.  C.) 
by  one  of  the  rules  of  a  cotton  mill,  any  person 
absenting  himself  on  account  of  sickness  or  any 
other  cause,  was  immediately  to  give  notice  to 
the  overlooker ;  in  de&ult  thereof  all  wages  then 
earned  were  to  be  forfeited.  A  weaver  in  the 
mill,  in  the  middle  of  the  day,  asked  the  over- 
looker for  leave  of  absence  for  half  a  day,  pro- 
mising to  return  to  work  the  next  morning  at  six. 
The  weaver  did  not  return  the  next  day  till  half 
past  one  in  the  afternoon ;  and  it  was  held  that 
she  did  not  forfeit  her  wagjes  under  this  rule,  for 
she  could  not  be  said  to  be  absent  without  notice 
merely  bv  continuing  her  absence  longer  than  the 
period  which  shfe  had  mentioned.  Upon  the 
authority  of  that  case,  the  County  Court  Judge 
ought  to  have  held  that  the  second  rule  did  not 
apply;  but  in  any  case  this  comes  within  the 
11th  section  of  the  Employers  and  Workmen  Act 
Act  1875.  [Cleasby,  B. — This  was  no  claim  for 
wages  or  other  sum  due  to  the  plaintiff.] 

Channell  appeared  for  the  defendant,  but  was 
not  heard. 

Cleasby,  B. — It  is  impossible  to  say  that  there 
was  not  in  this  case  ample  evidence  upon  which 
to  base  the  County  Court  judge's  findings  of  fact. 
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DiY.  Aff.]    Matob,  &c.,  of  Worcester  v,  AssEssif  bnt  Oomuitteb  of  Droitwich  Union.    [Dit.  Afp. 


The  number  of  sets  worked  by  the  winders  merely 
famish  a  mode  of  calculating  the  amount  of  wages 
to  be  paid  each  week ;  their  service  and  employ* 
ment  is  found,  as  a  fact,  to  be  weekly.  The  time 
I'eqnired  for  notice  does  not  necessarily  fix  the 
period  of  service,  and  we  cannot  say  that  the  judge 
was  wrong  in  determining  that  the  plaintiff's  was 
a  weekly  hiring.  This  being  so,  we  have  to  con- 
sider whether,  under  the  circnmntances,  there  is 
any  debt  due  to  the  plaintiff  from  the  defendant. 
Since  this  court  has  been  sitting,  we  have  had  a 
similar  point  before  us  {Saunders  v.  Whittle,  33  L.T. 
Rep.  N.  S.  816) ;  the  authorities  are  clear  that  if  a 
s<ervant  voluntarily  leaves  his  service  without 
notice,  he  cannot  recover  for  the  work  done  during 
the  broken  period  of  his  hiring.  There  were  in 
this  case  no  wages  due  to  the  plaintiff  until  she 
had  completed  her  week  from  the  Thursday  morn- 
ing before  she  absented  herself,  and  she  had  there- 
fore no  claim,  in  the  words  of  the  Uth  section  of 
this  Statute,  "  for  wages  or  other  sum  due  for 
work  done,  before  such  absence  or  leaving  work/' 
Grove  and  Field,  JJ.  concurred. 

Judgment  for  defendant  affirmed. 

Solicitors  for  plaintiff,  Shaw  and  Tremellen,  for 
Ainsworth  and  Son^  Blackburn. 

Solicitors  for  defendant,  Milne,  Riddle,  and 
Mdlor. 


Feb.  5  and  11, 1876. 

Mayor,  Ac,  of  Worcester,  v.  The  Assessment 

Committee  of  the  Droitwich  Union. 
Poor  rate — Local  hoa/rd  of  health— Rateable  value 

of  waterworks — Statutory  limitaiion  charaes  on. 
The  restrictions  imposed  by  law  on,  a  public  body 
as  to  the  profits  derivable  from  the  occupation  of 
waterworks  and  other  property  of  that  description 
is  to  be  regarded   in   consideri^ig  the  profitahle 
oceupaiion  of  that  body. 
The  Local  Board  of  Health  of  W.  were  the  owners 
and  occupiers  of  certain  wat.erworks  in  theparish 
of  C,  and  supplied  t)ie  i/nhabitants  of  W.  with 
water  at  a  charge  considerably  less  than  they  were 
entitled    to  sxa^t    under    the  provisioru  of  the 
Public  Health  Act  1848.     The  respondents,  wUhin 
whose  v/nion  the  narish  of  0.  was  sittuUed,  rated 
them  as  though  they  had  been  a  com/pany  who  oc- 
cupied the  works  solely  for  the  purpose  of  profit, 
and  on  a  basis  far  exceeding  the  profits  a^ually 
made. 
Held,  that  the  rateable  occupation  was  to  be  mea- 
swred  by  the  profits  actually  derived  from   the 
occupation,  and  not  by  the  profits  which  might  be 
derived  by  a  company  occupying  the  works  solely 
for  the  purpose  of  vrofit. 
Sfecial  case    for  the  opinion  of    the  Court  of 
Queen's  Bench  stated  between  the  paities  by  con- 
sent, and  by  the  order  of  Blackburn,  J.,  in  pur- 
suance of  12  &  13  Vict.  c.  45,  s.  11. 
The  facts  are  as  follows  : 

1.  The  appellants  are  the  mayor,  aldermen,  and 
citizens  of  the  city  of  Worcester,  who  being  the 
council  of  the  said  city  are  the  Local  Board  of 
Health  and  Urban  Sanitary  Authority  for  the  said 

2.  The  respondents  are  the  assessment  com- 
mittee of  the  Droitwich  union  in  which  the  whole 
of  the  parish  of  Claines  is  situated,  but  which 
parish  is  partly  in  the  city  and  partly  in  the 
county  of  Worcester. 


3.  In  the  year  1849  the  Publio  Health  Act  1848 
(Statute  11  &  12  Vict.  c.  63),  was  applied  to  the 
city  of  Worcester,  and  the  appellants  oecame  the 
Local  Board  of  Health  for  the  said  city. 

4.  In  1856  the  appellants,  in  pursuance  of  the 
powers  conferred  by  the  before- mentioned  statate 
(which  statute  may  be  referred  to  hy  either  party 
as  part  of  the  case),  and  for  the  purpose  of 
supply iug  the  sanitary  requirements  of  the  said 
city  purchased  certain  land  in  that  part  of  the 
parish  of  Claines  which  is  situated  within  the 
municipal  boundary  of  the  city  of  Worcester 
but  which  forms  part  of  the  Droitwich  Poor  Law 
Union,  and  is  for  poor  law  purposes  distinct  and 
separate  from  the  said  city  of  Worcester. 

5.  On  the  laud  thus  purchased,  consisting  of 
2a.  Ir.  14p.  at  Barbourne,  and  la.  Or.  33p.  at  oain- 
bow  Hill,  in  the  said  parish,  the  appellants  erecced 
waterworks  and  a  reservoir,  which,  with  certain 
mains  and  pipes  extending  throughout  the  said 
city  of  Worcester  for  the  supply  of  water  to  the 
inhabitants  of  the  said  city  of  Worcester  cost  30,OO0L 
(including  20761.  the  price  of  the  said  land). 

6.  On  2nd  March  1858  the  appellants  duly  fixed  ' 
a  rate  of  4d.  in  the  pound  per  annum  on  the  net 
annual  value  of  the  dwelling  houses  and  premises 
supplied  with  water  for  domestic  use,  cleanliness, 
and  drainage,  and  an  additional  charge  for  water 
used  for  trade  and  other  special  purposes,  and  also 
a  certain  scale  for  water  supplied  by  meter.  In 
fixing  the  above  mentioned  rate  the  appellants 
took  into  consideration,  not  so  much  the  profit  to 
be  made  out  of  the  water  as  a  commercial  specula- 
tion, as  its  value  as  a  sanitary  agent  in  preserving 
the  health  of  the  said  city,  and  the  necessity  of 
bringing  thesupply  within  the  reach  of  the  poorest 
class  of  inhabitants,  and  in  order  to  induce  the 
inhabitants  to  discontinue  their  private  sources  of 
supply,  and  they  accordingly  fixed  a  price  which 
has  left  but  little  profit  above  the  actual  oost  of 
supply,  but  which  has  efiected  the  object  th^  had 
in  view  by  promoting  the  general  use  of  the  water 
throughout  the  city. 

7.  The  price  which  the  appellants  actually  charge 
for  household  supply  is  only  4d.  in  the  pound  per 
annum  upon  the  nett  annual  value,  and  for  houses 
the  nett  annual  value  of  which  does  not  exceed 
SI.  per  annum  they  only  charge  two-thirds  of  that 
amount,  and  when  the  rent  of  the  houses  inclades 
the  parochial  rates  (which  is  almost  uniyersaliy 
the  case  in  the  dwellings  of  the  labouring  class) 
the  charge  is  only  one  half,  or  2d.  in  the  pound  per 
annum  on  the  rateable  value.  Thus  a  house  let  at 
101.  per  annum,  the  rateable  value  of  which  would 
be  about  SI.,  gets  an  unlimited  supply  of  water 
for  Is.  9(2.  per  annum  if  the  tenant  pays  the  rates, 
and  for  Is.  4d.  per  annum  if  the  landlord  pays  them, 
while  a  house  the  rateable  value  of  which  is  202. 
per  annum  gets  all  the  water  required  for  domestic 
purposes  for  6s.  Sd.  per  annum,  and  warehouses, 
shops,  and  offices  of  the  same  rateable  value  at 
30.  4d.  per  annum. 

8.  The  appellants  have  also  a  scale  of  charges 
for  water  supplied  (not  by  meter)  for  tnMde 
purposes,  e.g.,  to  fishmongers,  10s.  per  annum; 
greengrocers,  48.  per  annum;  livery  stables.  Is. 
per  annum  for  each  stall ;  washerwomen,  4«.  per 
annum. 

9.  The  charges  for  supply  by  meter  range  from 
Sd.  per  1000  ij^^lons  for  the  largest  quantities,  and 
going  up  to  7(2.  per  1000  gallons  when  the  supply 
is  less  than  20,000  gallons  per  quarter,  and  this  is 
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the  maximum  charge.  The  above  charges  are  to 
be  taken  as  below  those  that  woald  be  oharged  by 
the  appellants  if  they  were  an  ordinary  trading 
body. 

10.  In  1866  the  existing  waterworks  proving 
insufficient,  the  appellants  purchased  additional 
land,  consisting  of  5a.  Ir.  26p.,at  Barboume,  in  the 
said  parish  of  Olaines ;  and  between  the  years  1867 
and  1871  expended  about  18,0002.  (including  about 
23001,  paid  for  such  additional  land)  in  enlarging 
the  then  existing  works.  The  said  further  sum 
of  18,000L  and  the  former  sum  of  30,0002.  were 
raised  by  mortgage  of  the  general  district  rates  of 
the  said  city  of  Worcester,  repayable  by  annual 
instalments,  extending  over  thirty  years,  l^he 
interest  and  instalments  of  principal  payable  in 
the  year  ending  31st  Aug.  1873,  amounted  to 
2976L  Of  the  said  sum  of  48,0002.  the  sum  of 
37,2502.  or  thereabouts  has  been  expended  in  the 
said  parish  of  Olaines. 

11.  In  lb69,  whilst  the  extension  of  the  said 
works  was  in  progress,  a  new  valuation  list  for 
the  parish  of  Olaines  was  approved  by  the  assess- 
ment committee  of  the  Droitwich  union. 

12.  On  IdthJune  1873,  a  supplemental  valuation 
list  for  the  said  parish  was  approved  by  the  said 
assessment  committee,  and  the  former  was  can- 
oelled. 

13.  On  22nd  Oct.  1873,  a  new  valuation  list,  or 
supplemental  valuation  list,  for  the  said  parish, 
was  approved  by  the  said  assessment  committee, 
in  which  both  of  the  above  mentioned  assessments 
were  cancelled. 

14.  On  17th  Dec.  1873,  notice  of  objection  and 
appeal  against  the  said  valuation  list  was  served 
ou  the  overseers  and  on  the  assessment  committee, 
the  principal  and  main  ground  of  objection  being 
that  the  appellants  were  over  assessed  or  rated  in 
i*e8pect  of  the  gross  estimated  rental  of  the  water- 
works and  land  occupied  by  them  in  the  said 
parish,  of  Olaines. 

15.  The  appellants  failed  to  obtain  any  relief 
from  the  assessment  committee,  and  they  have 
appealed  to  the  Oourt  of  Quarter  Sedsions  against 
the  poor  rates  based  ou  the  said  valuation  list 
made  on  22nd  Oct.  1873,  their  principal  grounds  of 
such  appeal,  and  the  only  one  now  raised  being  the 
same  as  above  stated. 

16.  By  the  accounts  of  the  Local  Board  of 
Health,  which  are  annually  audited,  printed,  and 
circulated  in  accordance  with  the  Municipal  Oor- 
poration  Act,  the  Public  Health  Act,  1848,  and 
the  Local  Government  Act,  1858>  it  appears,  as 
the  fact  is,  that  the  whole  net  income  derived  from 
the  said  waterworks  during  the  eisht  years  pre- 
vious to  such  appeal,  averaged  about  6512.  per 
annum,  without  any  deduction  having  been  made 
for  rates,  taxes,  expenses  of  management,  collection 
of  water  rate,  depreciation  of  plant  and  machinery, 
and  other  matters  which,  in  making  a  commercial 
account,  would  have  been  allowed  for. 

17.  The  appellants  contend  that  the  provisions 
of  the  Public  Health  Act  contain  the  only  authority 
for  the  appellants  to  charge  a  water  rate  on  con- 
sumers of  water,  and  that  such  a  rate  only  is 
authorised  by  the  statute  as  might  be  reasonably 
expected  to  be  necessary  to  defray  the  expenses 
incident  to  the  wator  supply,  and  that  they  have 
no  authority  by  the  said  A.ct  or  otherwise  to  receive 
an^  more  money  from  the  consumers  than  is  re- 
quired to  pay  the  above-mentioned  expenses. 
And  further,  that  as  the  inhabitants  have,  on  the 


faith  of  the  existing  rates,  adopted  the  water  sap- 
ply  of  the  appellants,  and  suffered  their  private 
resources  to  fail  into  disuse  without  special  causes, 
it  would  bo  a  breach  of  good  faith  to  alter  such 
rates.  And  that  therefore  the  appellants  are  only 
rateable  for  the  rent  which  a  tenant  from  year 
to  year  would  give  for  the  land  subject  to  the 
existing  rates,  and  the  same  restrictions  (if  any) 
as  those  under  which  the  appellants  hold  it,  and 
not  that  which  a  tenant  entirely  unfettered  might 
give. 

18.  The  respondents,  on  the  other  hand,  contend 
that  it  is  right  to  rate  the  appellants  in  respect  of 
the  waterworks  in  Olaines  (as  directed  by  sect.  1 
of  the  6  &  7  Will.  4,  c.  96)  at  what  a  tenant  would 
give  with  liberty  to  raise  the  price  of  water  as  he 
might  think  proper,  so  far  as  not  restricted  by 
law ;  that  there  were  no  restrictions  by  law  in  the 
present  case,  and  that  the  fact  that  appellants,  in 
nxing  their  rates,  looked  only  to  the  benefit  of  the 
inhabitants  and  ratepayers  of  the  city  of  Worcester 
only  transfers  the  advantage  and  benefit  of  the 
property  from  themselves  to  thode  inhabitants  and 
ratepayers  for  whom  they  are  trustees,  and  that 
it  would  be  unfair  that  the  inhabitants  and  rate- 
payers of  the  city  of  Worcester  should  enjoy  this 
advantage  and  benefit  at  the  expense  of  the  parish 
of  Olaines  and  the  rest  of  the  Droitwich  Union. 

19.  If  the  court  should  be  of  opinion  that  the ' 
contention  of  the  appellants  is  right,  then  the  said 
rate  is  to  be  amended,  and  so  much  of  the  valua- 
tion list  as  refers  to  the  land  and  works  in  question 
is  to  be  cancelled;  and  the  income  that  the  ap- 
pellants have  actually  received  from  the  land  and 
works  shall  be  taken  as  the  fair  annual  value 
thereof,  and  the  assessment  shall  stand  at  6002.  as 
the  gross  estimated  value  of  the  said  land  and 
works,  and  5402.  as  the  rateable  value  thereof,  as 
aforesaid. 

20.  If  the  court  should  be  of  opinion  that  the 
contention  of  the  respondents  is  right,  then  the 
assessment  of  17502.  as  the  gross  estimated  value, 
and  14002.  as  the  rateable  value,  is  to  stand. 

21.  The  court  is  to  have  power  to  draw  in- 
ferences, and  to  send  back  the  case  for  further 
information  if  required. 

DowdeeweU,  Q.O.  and  Caetle,  for  the  appellants. 
— It  is  not  denied  that  these  waterworks  are  liable 
to  be  rated  ;  the  question  is  whether  the  corpolra- 
tion  of  Worcester,  having  provided  these  works 
out  of  public  moneys,  are  to  be  placed  in  the  situa- 
tion of  private  speculators,  conducting  waterworks 
as  they  think  proper,  and  solely  with  a  view  to 
their  own  interest.  The  appellants  are  a  public 
body,  subject  to  the  provisions  of  the  Public 
Health  Act  1848  (11  &  12  Yict.  c.  63)  which  con- 
trols their  powers.  See  sects.  75  to  78,  and  sects. 
89  and  93.  It  is  submitted  that  where  a  body 
has  vested  in  it  by  Act  of  Parliament  the  power 
of  levying  rates  for  certain  purposes,  and  such 
power  is  limited,  the  true  principle  is  that  the 
rale  is  only  to  be  assessed  on  profits  actually  made 
in  carrying  out  bcytid  fide  the  purposes  for  which 
such  body  was  elected.  [Oleasby,  B. — Then  if  no 
profits  are  made  there  can  be  no  rate.  Field,  J., 
referred  to  StcO^  v.  Oastleton  (33  L.  J.  178,  M.  0.)]. 
The  case  of  the  Mayor  of  Liverpool  v.  Ooerseers 
of  Wavertree  (39  Justice  of  the  Peace,  101) 
is  precisely  in  point.  There  the  corponition  of 
Liverpool  held  land  in  the  parish  of  Wavertree, 
from  which  they  pumped  water,  which,  with  water 
obtained  from  other  sources,  was  sold  over  a  large 
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area,  inoluding  the  parish  of  Wavertree,  at  a  rate 
which  was  only  suffident  to  oover  the  whole 
ezpeziRes,  the  coiporation  being  prohibited  by 
statate  from  making  any  profit  by  the  Bopply  of 
water.  The  court  (Blackburn,  J.,  and  Lush,  J.)  held 
that  they  were  not  liable  to  be  rated  as  a  trading 
company  making  a  profit,  and  that  the  test  was 
what  a  yearly  tenant  would  give  who  was  subject  to 
the  restrictions  put  upon  his  use  of  the  land  by  the 
statute.  In  the  case  of  the  Mersey  Docks  ▼.  Oameron 
Jones  (11  Clarke,  H.  L.  Bep.  443 ;  20  0.  B.,  N.  S.,  66) 
Lord  Chelmsford  in  the  course  of  his  judgment 
says,  "If  an  occupier  shows  no  benefit  of  any 
description  from  his  occupation,  it  forms  no  part 
of  the  general  ability  of  the  parish  "  (see  Clarke, 
H.  L.  Bep.  519).    They  likewise  cited 

AlUson  V.  Monhwea/mumth,  4  Ell.  &.  B.  18 :  28  L.  J. 

177,  M.  C. ; 
B.  y.  London  cmd  NortKWestsfn   B<Ulwa/y  Conk- 

pamy,  L.  Bep.  9  Q.  B.  134 ;  29  L.  T.Bep.  N.  8. 910 ; 

43  L.  J.  57,  M.  G. ; 
Overseers  of  SunderlamdT.  Sunderland  Union,  18  C.B. 

531;  34  L.  J.,  721,  M.  0. 

H.  Matthews,  Q.C.  and  A.  B,  Je\f,  for  the  re- 
spondents, contended  that  for  the  purpose  of 
rateabUity  the  fact  of  the  appellants  bemg  a  public 
body  whose  powers  are  in  some  degree  limited  by 
Act  of  Parliament  ought  not  to  be  regarded,  and 
that  the  capacity  of  the  tenement  to  produce  and 
not  the  actual  produce  was  the  true  test  of  what 
should  be  its  rateable  value.    They  referred  to 

R.  T.  L<mg9wood,  13  Q.  B.  116 ;  18  L.  J.  65,  H.  C. ; 
R.  V.  Kentmere,  17  Q.  B.  551 :  21  L.  J.  13,  M.  C.  j 
Liverpool  v.  West  Derby,  6  E.  &  B.  704 ;  25  L.  J.  112, 

M.  0.; 
R.  T.  McmchesteTj  21  L.  J.  160,  M.  0. ; 
R,  T.  Rhymney,  L.  Bep.  4  Q.  B.  276 ;  10  B.  &  S.  Bap. 

198; 
Metropolitan  Boa/rd  of  Works  v.  West  Ham,  23  L.  T. 

Bep.  N.  8.  490;  L.  Bep.  6  Q.  B.  193; 
R.  V.  Longwood,  17  Q.  B.  871. 


Dowdeswell  replied. 


Our,  adv.  vuU, 


The  judgment  of  the  court  (Olkasby,  B.,  and 
Field,  J.)  was  delivered  on  11th  Feb.  by  Cleasby, 
B. — The  question  in  this  case  is  not  the  rateability 
of  a  public  body  in  respect  of  premises  occupied 
by  them  for  pnblic  purposes.  That  question  has 
been  for  some  time  settled ;  and  it  is  not  disputed 
that  the  appellants,  who  are  the  Local  Board  of 
Health  for  Worcester,  are  liable  to  be  rated  in 
respect  of  waterworks  erected  and  occupied  by 
them  for  the  purpose  of  supplying  the  inhabitants 
with  water.  The  question  is,  whether  the  rateable 
occupation  is  to  be  measured  by  the  profits  actually 
derived  from  the  occupation,  or  by  the  profits 
which  might  be  derived  from  it  by  a  person  or  a 
company  who  occupied  the  works  solely  for  the 
purpose  of  profit.  The  fact  being  that  the  corpo- 
ration, having  in  view  the  benefit  of  the  inhab- 
itants, have  made  the  scale  of  rates  so  low  as  to 
leave  a  profit  only  of  600Z.  upon  the  rates  actually 
received,  after  deducting  the  expenses  connected 
with  the  providing  of  the  water,  collection,  &c., 
upon  which  amount  they  contend  they  ought  to  be 
rated;  whereas  the  respondents  contend  that  a 
trading  company,  with  the  same  power  of  trading, 
might  have  realised  a  net  profit  of  1400i.,  in  which 
amount  they  say  the  rate  ought  to  have  been 
made.  It  seems  to  me  the  respondents  cannot 
maintain  the  rate  they  contend  for,  and  that 
the  restrictions  which  are  put  by  law  on  a 
public  body  as  to  the  profit  derivable  from  the 


occupation  of  waterworks  or  gasworks,  or  other 
property  of  that  description,  must  be  regarded  in 
considering  the  profitable  oocupation  of  wat  body. 
For  example,  it  the  local  board  was  prohibited 
from  charging  more  than  2(2.  a  week  on  a  dwell- 
ing house,  and  the  waterworks  were  so  complete 
and  the  demand  so  great  that  a  private  trading 
company  would  be  able  to  charge  od.  a  house,  we 
should  feel,  no  doubt,  whatever,  that  the  local 
board,  whose  duty  it  was  not  to  let  to  a  trading 
company,  but  themselves  to  occupy,  oould  only  be 
rated  upon  the  oocupation  and  the  rate  which  they 
were  compelled  to  charge.    This  is  not  the  present 
case  but  only  an  illustration  of  a  restriction  put 
by  law  upon  the  value  of  the  occupation,  and  the 
effect  of  it  could  not  be  (Usputed,  and  indeed  was 
barely  disputed  in  the  course  of  the  argument. 
The  hypothetical  tenant  subject  to  no  restriction 
cannot  represent  the  real  occupier  who  is  by  law 
subject  to  restrictions ;  this  conclusion  would  be 
well  supported  by  Beg,  v.  Metropolitan  Board  of 
For;^ (19 L.T.Bep.N.S.348;L.Bep.4Q.B.15;  38 
L.  J.  24,  M.  C.) ;  and  MetropolUofn  Board  of  Works  ▼. 
Overseers  of  West  Ham  {ubi  eup.),  and   is  fairly 
borne  out  by  the  opinion  of  Wightman,  J.,  and 
Crompton,  J.,  in  B,  v.  Longwood  (17  Q.B.  871). 
We   were    also    referred  dnrin?   the   argument 
to  another   case.  Mayor   of  Lwerpool  y.     Over* 
seers    of  Wavertree   {ubi    sup,),    and  it  may  be 
said  to  have  been  there  expressly  decided.    The 
only  question,  therefore,  is,  whether  a  public  body, 
e:<ercising  their  powers  properly  for  the  benefit  of 
the  inhabitants,  and  making  their  rates  bond  fide 
for  that  purpose,  and  so  regulating  their  conduct 
by  the  restriction,  as  it  may  be  called,  of  acting  in 
obedience  to  the  Act  of  !rarliament,  can  be  pro- 
perly represented  for  the  purpose  of  rating  by  a 
hypothetical  tenant  acting  under  no  such  restno- 
tion.    We  are  of  opinion  they  cannot ;  they  only 
acquire  the  right  to  the  rates  by  the  Act  of  Parlia- 
ment, for  the  purpose  of  carrying  the  objects  of 
the  Public  Health  Act  properly  into  effect,  and  the 
profitable  occuoation  which  they  in  fact  have,  is 
the  only  one  which  they  can  properly  have,  and  it 
would  be  strange  to  rate  them,  not  in  respect  or 
what  they  can  properly  enjoy  and  do  enjoy,  but  in 
respect  of  what  they  cannot  properly  enjoy  and  do 
not  enjoy.    We  adopt  the  judgment  of  Lush,  J.,  in 
the  before  cited  case  of  Metropolitan  Board  of 
Works  V.  Overseers  of  West  Ham  (vhi  sup.),  thskb 
the  proper  mode  of  estimating  the  profitable  occu- 
pation IS  to  take  it  as  it  actually  is.    No  distinc- 
tion was  attempted  to  be  made  between  the  money 
derivable  from  the  rates  properly  so  called,  and 
that  derived  from  agreements  with  traders  and 
manufacturers.    The  question  above  discussed  was 
the  only  one  argued  before  us ;  and  it  appears  to 
us,  for  the  reasons  above  given,  that  the  conten- 
tion of  the  appellants  is  right,  and  that  as  the  sum 
of  600^  properly  represents  the  value  of  the  profits 
actually  had,  the  gross  estimated  rental  ought  to 
be  reduced  to  that  sum,  and  the  rateable  value 
to  5402. 

Judgment  for  the  appellants. 

Solicitors :  Church,  Sons  and  Clarke,  agents  for 
Southall,  Worcester,  for  appellants. 

Solicitors :  Tucker  and  Lake,  agents  for  Bear- 
croft,  Droitwich,  for  respondents. 
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Thursday,  Feb.  17, 1876. 
Stott  (app.)  v.  Diokinsoh  (reap.) 

Ooal  Mines  Begulaiion  Act  1872  (85  ^  36  Vid.  c. 
76,  ss.  41  and  72) — Abandoned  mine — Ovmer — 
Coneltuion  of  a>greement — Oontractor, 

In  1860  appeUant  proposed  in  writing  to  take  from 
the  lanalord  certain  coal  mines  for  fowrteenyea/rs, 
from  Michaelmas  of  thai  year,  al  a  certain  rent, 
a  lease  to  be  grcmted  and  aco^ted  with  provisions 
contained  in  a  then  existing  tease  of  other  mines. 
The  landlord  accepted  this  proposal  in  writing,  but 
no  lease  was  executed.  One  of  theprovisions  men- 
tioned wcu,  thai  when  and  so  soon  as  the  pits, 
shafts, roads,  ^c.,should  be  discontinued  or  become 
useless,  the  lessee  would  Jill  up  or  remove  the  same, 
unless  the  lessor  should  signify  his  wish  that  the 
same  should  be  kept  open  or  continued. 

In  1871  the  appellant  aiscontinued  working  these 
mines. 

In  Dec.  1875  he  was  convicted  by  justices  under  the 
Goal  Mines  Begvlation  Act  1872,  s,  41,  upon  a 
charge  of  not  causing  the  tops  of  the  shafts  of 
these  mines  to  be  hspt  securely  fenced  for  the  pre' 
vention  of  accidents  on  the  2mh  Nov,  previously. 

Held,  upon  a  case  stated,  that  appellant  was  not  at 
the  dale  charged  an  owner  of  the  shafts  wiOi^i/n  the 
interpretation  of  that  term  in  sect,  72. 

Sect.  41  applies  to  a  mine  ahandoned  or  discon- 
tinued at  any  time  before  or  after  the  time  of  the 
Acts  coming  into  operation. 

This  was  a  case  stated  by  two  jastices  of  the  peace 
io  and  for  the  coanty  of  Lancaster,  under  the 
statute  20  &  21  Vict.  o.  43,  for  the  purpose  of  ob- 
taining the  opinion  of  this  court  on  questions  of 
law  which  arose  before  then  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  the  county  sessions 
room,  in  the  Town  Hall,  in  Little  Bolton,  in  and 
for  the  division  of  Bolton,  in  t.he  county  of  Lan- 
caster, on  the  27th  Dec.  1875,  an  information 
preferred  by  Joseph  Dickinson  (hereinafter  called 
the  respondent)  against  James  Stott  (hereinafter 
called  the  appellant),  under  sect.  41  of  the  Act 
35  &  36  Vict.  c.  76,  charging  "for  that  he, 
the  said  James  Stott,  within  three  calendar  months 
last  past,  that  is  to  say,  on  the  29th  Nov.  last,  at 
Kearsley,  in  thesaid  county,  then  being  the  owner 
of  a  certain  coal  mine  there  situate,  the  same  being 
a  coal  mine  within  the  intent  and  meaning  of  the 
Coal  Mines  Be^ulation  Act  1872,  and  which  mine 
was  then  abandoned  and  the  work  thereof  discon- 
tinued, did  not  after  notice  in  writing  duly  given 
by  the  said  Joseph  Dickinson,  as  such  inspector 
of  mines  as  aforesaid,  cause  the  tops  of  the  two  shafts 
of  the  said  mine  to  be  kept  securely  fenced  for 
the  prevention  of  accidents,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided," 
was  heard  and  determined  by  the  said  justices,  the 
said  parties  respectively  being  then  present,  and 
apon  such  hearmg  the  appellant  was  duly  con- 
victed before  them  of  the  said  offence,  and  they 
adjudged  him  to  forfeit  and  pay  the  sum  of  lOL, 
to  be  paid  and  applied  according  to  law,  and  also 
to  pay  to  the  said  respondent  the  sum  of  11,  Qs, 
for  nis  costs  in  that  behalf;  and  if  the  said  several 
sums  were  not  paid  forthwith,  they  ordered  that 
the  same  should  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  appellant ;  and 
in  default  of  sufficient  distress,  they  adjudged  that 
the  said  appellant  should  be  imprisoned  in  the 
county  prison  for  the  Hundred  of  Salford  in  thi" 
said  county  for  the  space  of  one  month,  unless  the 


said  several  sums  and  all  costs  and  charges  of  the 
said  distress  and  of  the  commitment  ana  oonvev- 
ing  of  the  said  appellant  to  the  said  prison  should 
be  sooner  paid. 

And  whereas  the  appellant  being  dissatisfied 
with  the  justices'  determination  upon  the  hearing 
of  the  said  information,  as  being  erroneous  in 
point  of  law,  did  pursuant  to  sect.  2  of  the  said 
statute  20  &  21  vict.  c.  43,  apply  to  them  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  the  grounds  (h  such  their  determination 
as  aforesaid  for  the  opinion  of  the  coi!irt,  and  duly 
entered  into  a  recognisance  as  required  by  the 
statute  in  that  behalf. 

Now,  therefore,  the  said  justices  in  compliance 
with  the  said  application  and  the  provisions  of  the 
statute  stated  and  signed  the  following  case : 

Upon  the  hearing  of  the  said  information,  it 
was  proved  on  the  part  of  the  respondent,  and 
founa  as  a  fact,  that  he  (the  respondent)  was  one 
of  Her  Majestv's  Inspectors  of  Mines,  and  was 
duly  authorisea  by  the  Secretary  of  State  for  the 
Home  Department  to  take  proceedings  against 
the  appellant  for  the  offence  set  out  in  the  infor- 
mation. 

It  was  proved  by  the  respondent  that  in  the 

month  of  Sept.  1875,  his  attention  was  drawn  to 

the  dangerous  state  of  some  disused  pits  in  the 

township  of  Kearsley,  in  consequence  of  which 

the  respondent  visited  the  pits  and  found  that  the 

covering  of  one  shaft  had  holes  in  it  large  enough 

for  a  person  to  drop  through.     This  shaft  was 

partly  covered  up,  and  the  other  shaft  had  one 

small  hole  in  the  cover,  the  plank  cover  entirely 

rotten  at  one  end,  and  would  have  formed  a  trap 

if  anyone  had  stepped  on  it.    An  occupation  road 

goes  close  past  these  pits,  and  it  was  a  likely  place 

For  accidents.    The  respondent  then  addressed  the 

following  letter  to  the  appellant : 

Pendleton,  Manoheater,  13th  Sept.  1875.  ^ 
Dear  Sir, — Information  has  been  received  by  me  this 
evening  that  the  old  pits  at  Unity  Brook,  late  in  your 
ooonpation  are  in  a  dangerous  state.  It  appears  that  the 
planks  with  whioh  they  were  covered  nave  become 
decayed,  and  that  as  children  are  freqaently  playing 
near,  it  is  feared  that  an  accident  may  occur.  I  feel 
sore  that  no  one  would  regret  snch  an  occnrrence  more 
than  Toareelf .  Will  yon  therefore  be  bo  good  as  to  inform 
me  who  is  the  owner  responsible  for  the  secore  tenoing, 
and  if  it  be  yourself  that  ^ou  will  have  the  fencing  done 
without  delay  P  Faithfully  yours, 

Joseph  Dicksnson,  Inspector  of  Mines. 
Jas.  Stott,  Esq.,  Westhooghton. 

On  the  14th  Sept.  1875,  the  appellant  addressed 
the  following  letter  to  the  respondent  in  reply  to 
the  respondent's  letter  of  the  13th  Sept. 

Westhoaghton,  Bolton,  Sept.  14th  1875. 

Dear  Sir,--The  pits  of  the  old  Unity  Brook  Colliery. 
My  tennre  of  the  place  ceased  fi^e  years  or  more  ago,  and 
before  its  expiration  I  offered  to  restere  the  ground,  fill 
np  the  pits,  ac,  conditionally  on  having  the  privilege  of 
moving  the  bnildings.  I  never  got  any  reply,  bat  I  nave 
since  the  place  ceased  to  produce  coal  at  varions  times 
made  the  coverings  of  the  pits  temporarily  secure  to 
prevent  accidents.  I  must  now,  however,  decline  to  do 
anything  more  or  to  accept  the  slightest  responsibility* 
The  property  is  Major  Starkie's,  and  Mr.  T.  F.  White- 
head, of  Bolton,  is  his  mining  agent.  I  should  think  a 
communicatioii  to  him  would  command  prompt  atten- 
tion. Faithfully  yours, 

J.  Dickinson,  Esq.  Jas.  Stott. 

After  the  receipt  by  the  respondent  of  this 
letter,  the  respondent  had  some  correspondence 
with  the  agents  of  Ma|or  Starkie.  and  on  the  26th 
Oct.  1875,  he  (the  respondent)  again  visited  the 
pits  and  found  them  aniioached,  and  again  on  the 


144 


MAGISTRATES'   CASES. 


Div.  App.j 


Stott  (app.  V.)  Dickinson  (resp.). 


[Div.  App. 


29th  Nov.  1875,  respondent  visited  the  pits  and 
found  them  in  the  Faroe  condition  as  on  the  pre- 
vioas  visits.  On  the  6th  Dec.  1875,  respondent 
received  from  the  appellart  the  following  letter  : 

Westhoaghion,  Bolton,  Deo  6th  1875. 

My  dear  sir. — Old  pits  at  Unity  Brook.  A  fortnight 
ago  (Nov.  23rd)  I  wrote  to  Mr.  Hopwood  Baying  that  I 
would  (without  prejndioe)  see  that  tneee  pits  were  made 
peoare  at  least  for  a  time.  I  examined  their  state  nnd 
ordered  the  work  done,  and  I  am  annoyed  it  ia  not  oom- 
pleted.  Yoa  may  proaeoute  me.  bnt  cannot  hold  me 
reaponaible  Faithfully  yours, 

Joaeph  Dickinaon,  Esq.  jAins  Stott. 

On  the  10th  Dec.  1875,  the  respondent  received 
the  following  letter  from  the  appellant : — 

Westhoughton,  Bolton,  Deo.  10th  1875. 
My  dear  Sir,~I  hope  you  will  not,  after  all,  find  it 
needful  to  proarcute  either  Major  Starkie  or  hia  agents 
for  the  unaafe  oondition  of  the  old  pita  at  Unity  Brook ; 
they  are  now  all  right,  and  had  the  man  I  inatructed  a 
fortnight  ainoe  laat  Monday  done  hia  duty  and  fulfilled 
hia  promiae,  the  provocation  would  not  have  ariaen. 

Faithfully  youra, 
J.  Dickinson,  Eaq.  Jas.  Stott. 

In  reply  to  this  letter  the  respondent  wrote  to 
the  appellant  as  follows: — 

Pendleton.  Manchester,  11th  Deo.  1875. 

Dear  Sir, — Old  pit  at  Unity  Brook.  I  have  received 
your  letter  of  yesterday,  but  after  all  the  delay  you  will 
not  be  aurprised  to  hear  that  the  matter  ia  now  in  Messrs. 
Holden  and  Holden'a  handa,  and  the  informations  against 
yon  and  Mr.  Starkie  are  signed.  The  hearing  is  fixed  for 
Monday,  the  20th  inst.        Still  faithfully  yours, 

James  Stott,  Esq.  Josxph  Dickinson. 

On  the  12th  Dec.  1875,  the  appellant  sent  the 

following  letter  to  the  respondent: — 

Westhoughton,  Deo.  12th  1875. 
Dear  Sir,~01d  pita  at  Spindle  Point.  Your  kindneaa 
(aa  you  subscribe  yourself  '*  still"  yours  faithfully")  wiU, 
I  trust,  permit  me  to  trouble  you  with  one  more  letter 
on  this  subject  to  explain  what  I  think  might,  with  ad- 
vantage, have  been  explained  sooner. 

1.  1  never  had  a  lease. 

2.  There  never  was  even  a  atamped  agreement. 

3.  Never  any  memoranda  of  oonditiona  except  aa  to 
royalties,  t<^rm,  and  a  note  that  conditions  should  be  those 
usual  in  that  estate  leases. 

4.  It  is  five  or  six  years  since  my  occupation  came  to 
au  end. 

5.  At  that  time  I  offered  to  fill  up  the  pits,  and  from 
that  day  to  this  never  had  a  reply  ;  row,  however,  Mr. 
Starkie  is  desirous  I  should  fill  up  these  pits. 

6.  I  am  negotiating  for  some  of  Mr.  Starkie*B  coal 
Y^ere  lor  my  ouiupany,  aud  quite  expect,  if  he  is  fitted  by 
}  ou,  he  will  be  so  vexed  sm  to  shut  the  matter  up.  (On 
this  last  account  al^'iie  do  I  fear  the  result  of  the  pro- 
secution). 

7.  On  the  23rd  Nov.  I  was  at  the  old  pits,  and  ordered 
the  manager  at  the  present  U.  Brook  Colliery  to  get 
them  secured  at  once,  and  I  even  told  him  prosecution 

\ias  imminent;  on  the  24th  early  I  left  for  the  west  of 

Ireland  ;  I  did  not  return  till  Dec.  7th. 

8.  The  manager  referred  to  is  leaving,  and  quite  as 
much  on  account  of  this  matter  as  anything  else,  his 
only  excuse  being  his  pretended  close  application  to  hia 
colliery  duties.  Faithfully  yours, 

J.  Dickinson,  Esq.  Jas.  Stott. 

On  the  part  of  the  respondent  it  was  proved 

that  on  the  6th  Dec.  1875,  the  appellant  forwarded 

the  following  telegram  to  Mr.  Heywood,  the  estate 

agent  of  Major  Starkie,  the  lessor  of  these  pits  :  — 

From  J.  Stott,  Mail  Packet,  Holyhead,  to  Thos.  Hop- 
wood,  Esq..  Whalley.— Ordered  pits  secured  a  fortnight 
sinoe  to-day ;  only  got  your  telegram  in  West  of  Ireland 
late  on  Saturday. 

And  on  the  same  day  the  appellant  forwarded  the 
following  telegram  to  Mr.  Whitehead,  the  mining 
ageut  to  Major  Starkie  : — 

From  J.  Stott,  Mail  Packet,  Holyhead,  tj  F.  J.  White- 
head,    Esq.,    Mawdsley- street,    Bolton.— Ordered     (its 


seoured  fortnight  ago  ;   will  write  you  to  night ;  h«T» 
wired  inspector. 

On  the  part  of  the  respondent  it  was  prored 
that  on  the  20th  Nov.  1875,  the  appellant  for- 
warded to  Mr.  Hopwood,  Major  Starkie's  i^^nt, 
the  following  letter : — 

Westhoughton,  Bolton.  Nov.  SOth,  1875. 

Dear  Sir, — I  have  a  pleasant  reoolieotion  of  the  tune 
Major  Starkie  allowed  me  for  payment  of  rent  aoomiDg 
from  the  Old  Unity  Brook  Colliery ;  and  whatever  may 
be  my  oonviction  aa  to  liability  for  the  present  inseovre 
condition  of  the  pits,  I  am  willing  (of  course  without 
prejudioe)  to  make  th<»m  thoroughly  secure  within  the 
meaning  of  the  Mines  Inspection  Aot,  and  to  do  ao  with- 
out loss  of  time.  For  this  purpoae  I  shall  go  over  them 
on  Monday  morning.  Yours  very  truly, 

T.  Hopwood,  Esq.  Jas.  Stott. 

On  the  part  of  the  respondent  the  following 
document  was  pat  in  and  admitted  as  evidence.- — 

Sept  4th,  1860. 

The  undersigned,  Mr.  Jae.  Stott,  of  Kearsley^MoQut, 
coal  proprietor,  proposes  to  take  from  Le  Gendra 
NichohM  Starkie,  Esq.,  the  minea  called  the  Doe  aad 
Five,  quarter  minea  und»-r  his  lands  in  Eearaley,  lately 
in  lease  to  the  truriteea  of  Ellia  Fletcher,  Esq ,  for  a 
term  of  fourteen  years  from  Michaelmas,  1860,  miniraom 
rent  to  be  for  the  first  year  150^,  and  for  the  remainiler 
of  the  term  2061.  per  annum.  The  rent  per  Cheehire 
acre  of  one  foot  in  thickness,  and  so  in  proportioa,  to 
be  1101.  A  lease  to  be  ffranted  and  accepted,  embody- 
ing mutatis  mutandis  the  provisions  contained  in  Mr. 
Starkie' s  leaee  of  minea  in  Kearaley  to  Messrs.  Knowles 
end  Stott.  Jas.  Stott. 

I,  the  nndersiffned,  airree  to  and  accept  the  foregfunff 
propoeal  of  Mr.  James  Stott. 

Witness  my  hand,  the  3rd  Oct.  18G0. 

Lk  GsNDaK  N.  Starkib,  Seur. 

This  docament  was  stamped  with  .%  11.  stamp. 

On  the  part  of  the  respondent,  a  counterpart  of 
the  lease  to  Messrs.  Knowles  and  Stott,  referred 
to  in  the  above-mentioned  agreement,  was  pro- 
dnced  and  put  in  as  evidence.  This  lease  is  dated 
Ist  Sept.  1857,  and  in  made  between  Le  Geudre 
I^icholas  Starkie,  Esq.,  uf  the  one  parr.,  ana  James 
Knowles  and  William  Stott  of  the  other  part,  and 
is  a  lease  of 

All  those,  the  mines,  beds,  veins,  and  seams  of  coal 
and  cannel,  OAlled  respoctively  the  Trencher,  Bore  Mine, 
the  Cannel  Mine,  the  Yard  Mine,  and  the  Plodder  Mine, 
alrea<)y  opened  and  worked,  and  also  the  Half  Yard 
Mine,  and  the  Tnree  QuarterK  Mine  intf-ndf'd  tn  be 
opened  and  worked,  lying  within  and  under  all  or  anv 
part  or  parts  of  all  th«3  ancient  indosf'd  lands  and 
grounds,  situate  in  the  township  of  Kearsley  ».forei«aid. 
whereof  the  said  Le  Gend'C  Nicholas  Staraie  ia  now 
a^ifod  as  tenant  for  life  in  possession. 

In  this  1ea.se  is  the  following  covenant : — 
And  also  that  when  and  so  soon  as  the  said  pits.  sbaft«>. 
roada,  railings,  cuta,  canala,  reaervoirs,  clay  pite,  and 
other  places  and  conveniences,  or  any  of  them,  shall  be 
discoutinued  or  become  useless,  the  said  lessees,  their 
ezeoutord,  administrators,  and  assigns  will  fill  up  or  re- 
move the  same,  unlesn  the  said  leaser,  or  other  the  per- 
son or  persons  for  the  time  being  entitled  as  aforesaid, 
shall  signify  his  or  her  wish  that  the  same  sh^l  he  kepi 
open  or  continued,  in  which  case  the  aame  shall  be  left 
open  accordingly,  with  all  the  air  gates,  levels,  tunnela, 
soughs,  drains,  sluices, and  other  works  and  conveniencee 
belongii  g  thereto,  in  proper  and  sufficient  repair  and 
good  working  condition. 

On  the  part  of  the  respondent  it  was  proved 
that  the  pits  re  erred  to  in  the  above  agreement 
and  lease  were  the  pits  called  the  Old  Unity  Brook 
Fits,  and  wnich  were  worked  bj  the  appellant,  and 
the  pits  to  which  ibe  information  in  this  case  re- 
lates. 

On  the  part  of  the  respondent  it  was  proved 
that  these  pits  were  not  then  worked,  and  that 
they  had  not  been  filled  up,  and  the  banks  levelled, 
according  to  the  terms  of  the  agreement  and  lease. 
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On  the  part  of  the  respondent,  it  was  stated  by 
Mr.  Whitehead,  Major  Sbarkie's  mining  agent, 
that  as  between  Major  Starkie  and  the  appellant 
the  liability  of  the  appellant  to  fill  up  the  pits  and 
level  the  banks  still  exists. 

It  was  contended  on  the  part  of  the  app|ellant 
that  he  was  not  the  owner  of  the  mine  within  the 
meaning  of  the  Coal  Mines  Beenlation  Act  1872, 
and  that  he  was  not  legally  liable  to  fence  these 
pits. 

It  was  admitted  by  the  respondent  that  the  ap- 
pellant had  not  worked  the  pits  in  question  for 
about  five  years. 

It  was  admitted  by  the  respondent  that  he  had 
laid  an  information  against  Major  Starkie  as  the 
landlord  of  these  pits  for  not  fencing  the  pits  in 
accordance  with  sect.  41  of  the  Coal  Mines  Begu- 
lation  Act  1872,  and  he,  the  respondent,  considered 
Major  Starkie  equally  liable  with  the  appellant  to 
fence. 

It  was  admitted  by  the  respondent  that  some 
correspondence  had  taken  place  between  himself 
and  Major  Starkie's  agents  which  caused  him  to 
issue  summonses  against  both  the  appellant  and 
Major  Starkie,  in  order  to  ascertain  who  was  the 
owner,  and  who  was  liable  to  fence  the  pits. 

The  said  justices,  however,  having  regard  to  the 
interpretation  of  the  word  "  owner  in  sect.  72  of 
the  Coal  Mines  Begulation  Act  1872,  and  the 
covenant  in  the  lease,  dated  Ist  Sept.  1S57,  and 
other  evidence,  were  of  opinion  that  the  appellant 
was  the  owner  within  the  meaning  of  sects.  41 
and  72  of  the  said  Coal  Mines  Begulation  Act  1872, 
and  as  such  the  person  liable  to  fence  the  pits 
save  their  determination  against  the  appellant  in 
uie  manner  before  stated. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore,  is 
whether  the  appellant  is  the  owner  of  the  shafts 
within  the  meaning  of  the  said  sects.  41  and  72  of 
the  Coal  Mines  Begulation  Act  1872,  and  legally 
liable  to  fence  them. 

If  the  court  should  l>e  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  the 
appellant  is  liable  as  aforesaid,  then  the  said  con- 
viction is  to  stand ;  but  if  the  court  should  be  of  a 
contrary  opinion,  then  the  said  conviction  is  to  be 
quashed. 

Torr,  Q.C.  (with  him  Foard),  argued  for  the 
appellants. — By  the  Coal  Mines  Begulation  Act 
1872  (35  &  36  Vict.  o.  76),  s.  41,  "  where  any  mine 
to  which  l^is  Act  appHes  is  abandoned,  or  the 
working  thereof  discontinued,  at  whatever  time 
such  abandonment  or  discontinuance  occurred, 
the  owner  thereof,  and  every  other  person 
interested  in  the  minerals  of  such  mine,  shall 
cause  the  top  of  the  shaft  any  and  side  entrance 
from  the  surface  to  be  and  to  be  kept  securely 
fenced  for  the  prevention  of  accidents;  pro- 
vided that:  (1)  oubject  to  any  contract  to  the 
contrary,  the  owner  of  the  mine  shall  as  between 
him  and  any  other  person  interested  in  the 
minerals  of  the  mines  be  liable  to  carry  into  effect 
this  section,  and  to  pay  any  costs  incurred  bv  any 
other  person  interested  in  the  minerals  of  the 
mine  m  carrying  this  section  into  effect.  (2) 
Nothing  in  this  section  shall  exempt  any  person 
from  any  liability  under  any  other  Act  or  other- 
wise. If  any  person  fail  to  act  in  conformity  with 
this  section,  he  shall  be  guilty  of  an  offence 
against  this  Act.  Any  shaft  or  side  entrance 
which  is  not  fenced  as  required  by  this  seccion 

Mift.  Cab*— YoL.  X. 


and  is  within  fifty  yards  of  any  highway,  road, 
footpath,  or  place  of  public  resort,  or  is  in  open  or 
uninclosed  land,  shall  be  deemed  to  be  a  nuisance 
within  the  meaning  of  sect.  8  of  the  Nuisances 
Bemoval  Act  for  England  1855,  as  amended  and 
extended  by  the  Samtaiy  Act  1866."  This  Act  of 
1872  was  not,  by  sect.  2,  to  come  into  operation 
until  the  1st  Jan.  1873 ;  and  it  was  admitted  by 
the  respondent  that  the  appellant  had  not  worked 
the  pits  in  question  for  about  five  years ;  the  Act 
cannot  have  a  retrospective  effect  upon  a  mine 
abandoned  two  years  before  it  came  into  operation. 
[QuAiN,  J. — The  41st  section  says  "at  what- 
ever time  such  abandonment  or  discontinuance 
occurred ;  "  and  the  object  of  the  section  is  said 
to  be  prevention  of  accidents.  Moveover  that  is 
not  the  point  reserved;  we  are  only  asked  if 
appellant  was  the  owner  of  the  shafts.]  Sect.  72 
is  the  interpretation  clause,  "  the  term  '  owner ' 
when  used  in  relation  to  any  mine,  means  any 
person  or  body  corporate  who  is  the  immediate 
proprietor,  or  lessee,  or  occupier  of  any  mine, 
or  of  any  part  thereof,  and  does  not  include 
a  person  or  body  corporate  who  merelj  receives 
a  rovalty,  rent,  or  fine  from  a  mine,  or  is 
merefv  the  proprietor  of  a  mine  subject  to 
any  lease,  grant,  or  licence  for  the  working 
thereof,  or  is  merely  the  owner  of  the  soil,  and 
not  interested  in  the  minerals  of  the  mine; 
but  any  contractor  for  the  working  of  any  mine 
or  any  part  thereof  shall  be  subject  to  this  Act  in 
like  manner  as  if  he  were  an  owner,  but  so  as  not 
to  exempt  the  owner  from  any  liability."  The 
appellant's  agreement  was  at  an  end  at  Michael- 
mas 1874,  and  after  that  time  he  would  have  been 
a  trespasser  if  he  had  attempted  to  comply  with 
the  respondent's  demand  upon  him  to  fence  the 
shaft.  The  charge  upon  which  the  appellant  was 
convicted  was  that  he  within  thi«e  calendar 
months  last  past,  that  is  to  say,  on  the  29th  Nov. 
last,  then  being  an  owner^  &o,,  did  not  after  notice 
in  writing  dniv  given  cause  the  shafts  to  be 
securely  fenced.  The  29th  Nov.  last,  t.e.  1875, 
was  more  than  a  year  after  appellant  had  any 
right  on  the  land.  [Quain,  J. — Why  "within 
three  calendar  months  last  past "  P]  That  is  the 
limitation  imposed  by  sect.  63,  sub-sect.  1,  "  frx>m 
the  time  when  the  matter  of  such  complaint  or  in- 
formation respectively  arose."  It  is  simcient  that 
the  appellant's  right  to  enter  for  any  purpose 
ended  in  1874. 

Qoret,  Q.C.,  for  the  respondent. — I  presume  I 
need  not  answer  the  contention  against  the  retro- 
spective effect  of  the  41st  section.  [Gbove,  J. — 
No.  Clearly  it  applies  to  mines  abandoned  at  any 
time  before  the  Act  passed.]  The  appellant  was 
guilty  of  a  continuing  offence  from  the  day  the 
Act  came  into  operation  until  the  summons.  He 
would  clearly  have  been  liable  until  the  end  of  his 
agreement,  and  part  of  that  agreement  was  to  fill 
up  or  remove  the  pits  and  shafts.  [Grovb,  J. — 
Only  unless  the  lessor  signified  his  wish  that  the 
same  should  be  kept  open  or  continued.  There  is 
no  evidence  of  what  his  wish  was.]  The  mining 
affent  stated  that  the  appellant's  liabilitv  to 
fill  up  and  level  the  pits  and  banks  still  existed  ; 
and  in  his  letters  the  appellant  admits  his  liabilitv 
under  his  agreement.  Turthor,  the  term ''  owner ' 
is  defined  to  include  any  contractor  for  the  working 
of  any  mine  or  any  part  thereof.  So  long  as  the 
appellant's  contract  was  not  completed,  he  con- 
tinued to  be  a  contractor.     [Quain,  J. — Surely, 
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after  Michaelmas  1874,  he  would  be  a  trespasser  if 
he  had  gone  upon  the  ground.] 

Torr,  Q.C.  was  not  heard  in  reply. 

Qrovb,  J. — ^The  only  question  for  us  is  whether 
the  appellant  was  the  owner  of  these  shafts  on  the 
29th  iNov.  1875.  He  was  certainly  not  the  pro- 
prietor of  the  mine.  He  was  not  the  lessee;  in 
one  sense  he  never  was  lessee,  but  there  would 
have  been  no  difference  to  my  mind  whether  under 
lease  or  agreement  if  he  were  tenant ;  his  agree- 
ment, however,  was  concluded  at  Michaielmas  1874. 
His  occupation  ceased  long  before  that,  so  he  could 
not  be  occupier.  Was  he  then  a  contractor  for  the 
working  of  any  part  of  the  mine  P  It  is  doubtful 
whether  the  lessor  could  compel  him  to  fence  the 
shafts;  but  even  if  he  could,  that  would  not  be 
the  working  of  the  mine.  Besides,  we  know 
nothing  of  the  condition  upon  which  alone  he 
could  nave  any  right  to  enter  upon  the  Ifuidto 
level  the  pits.  After  Michaelmas  1874  the  ap- 
pellant was  not  in  any  sense  the  owner  of  these 
shafts.  Up  to  that  time  possibly  his  liability  con- 
tinued. 

QuAiN,  J. — I  am  of  the  same  opinion.  The  ap- 
pellant, when  he  was  charged,  came  within  neither 
of  the  words  included  in  the  interpretation  of 
"  owner."  I  do  not  think  he  ceased  to  be  the  oc- 
cupier when  he  ceased  to  work  the  mine ;  but  after 
Michaelmas  1874  he  did  not  lease,  occupy,  or  con- 
tract for  the  working  of  any  part  of  the  mine.  I 
think  the  matter  is  free  from  doubt,  and  the  con- 
viction most  be  quashed. 

Judgment  for  appellant. 

Solicitors  for  the  appellant,  Chester,  Urquhart, 
Mayhew,  and  Holden, 

Solicitor  for  the  respondent,  The  Solicitor  to  the 
Jk'eaewry. 


Thur$day,  Feb.  7, 1876. 

St.  Hblbn's   Chemical  Gompant   (apps.)  v.  St. 
Helen's  Cobporation  (resps,) 

Nuisance — Public  sewers^  SvJ^huretted  hydrogen 
gas — MixtiMre  o/  liquids  from  different  drams — 
The  Nuiscunce  Jaemoual  Act  for  England  (18  ^  19 
Vict.  c.  121,  w.  8  ^  12.) 

From  the  appeUavUs*  premises  two  cuherts  or 
ba/rrel  drams,  some  yards  apart,  communicated 
voith  thejniblic  sewer  tmder  a  main  street :  through 
one  dram  liquid  vmpregnated  with  muriatic  add, 
and  through  the  other  liquid  impregnated  with 
sulphur  were  respectively  discharged  by  the 
appellants  from  their  works  into  the  sewer,  and 
there  mingled  with  each  other  and  the  ordinary 
drainage.  The  combination  in  the  sewe^'  pro^ 
duced  sulpJvwretted  hydrogen  gas,  which  escaped 
into  the  main  street  and  the  adjacent  houses,  and 
was  injurious  to  health. 

By  a  local  Act  the  sewers  and  drains,  and  the  entire 
ma/nagem>ent  of  the  same,  with  the  appurtenomces, 
were  vested  in  and  belonged  to  the  respondents, 
who  were  to  cleanse  and  flush  the  same,  and 
also  to  provide  proper  traps  to  prevent  stench. 

There  was  evidence  that  the  sewer  had  not  been 
flushed  or  cleansed,  and  that  but  for  defective 
trapping  no  gas  cotdd  escape  from  the  sewer  ;  but 
the  justices  found  as  a  foist  that  this  woe  a 
nuisance  which  arose  from  the  act  or  dtfauU  of 
the  appettants,  and  made  an  order  of  abatement 
upon  them  under  IS  ^  19  Vict.  c.  121  s,  12. 


'Held,  upon  a  ease  stated,  that  the  interpretaHon 
clause  (sect.  8)  did  not  limit  nuisances  to  open 
drains,  but  included  a  public  sewer  ;  thai,  assww^ 
ing  the  respondents  to  blame,  the  appeUanis  were 
not  the  less  guHty  of  a  breach  of  the  stainte  ;  and 
thai  the  (yraer  was  rightly  made. 
This  was  a  case  stated  by  two  justices  of  the  peace 
in  and  for  the  county  of  Luicaster,  under  the 
statute  20  k  21  Vict.   o.  43,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  on  questions  of 
law    which    arose   before    them   as    hereinafter 
stated. 

At  a  petty  session  holden  in  and  for  the  petty 
sessional  division  of  St.  Helens,  at  St.  Helena,  in 
the  said  county,  on  the  25th  «ran.  1875,  a  com- 
plaint, preferred  by  Henry  William  Turner  on 
behalf  of  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  St.  Helens,  who  are  the  local  saniteyry 
authority  of  the  borough  of  St.  Helens  (hereiii- 
after  called  the  respondents),  under  sect.  12  of  the 
Nuisance  Removal  Act  for  England  1855,  for 
'Mn  or  upon  a  certain  street  there,  called  Old 
Atlas-street,  in  their  district,  under  the  Nuisance 
Removal  Act  for  England  1855,  the  following  nai- 
sance  exists,  viz.,  a  drain  so  foul  as  to  be  a 
nuisance  and  injurious  to  health,  and  that  such 
nuisance  is  caused  by  the  act  or  default  of  Toa,*' 
meaning  the  said  appellants,  was  heard  and  deter- 
mined by  the  said  justices,  the  parties  respectively 
being  then  present,  and  upon  such  hearing  the 
appellants  were  convicted  by  them  of  the  said 
offence,  and  they  ordered  them  to  abate  the  nni- 
sance  within  twenty-one  days. 

Upon  the  hearing  of  the  complaint  it  was  proved 
on  the  part  of  the  respondents,  and  foond  as  a 
fact  by  Uie  justices,  that  the  drain  in  Old  AtLas- 
street  referred  to  was  a  certain  public  sewer,  pass- 
ing under  Old  Atlas-street,  and  formiiig  part  of 
the  drainage    system  of   St.  Helens.    That    snl- 
phuretted  hydrogen  gas  was  generated  in  the  said 
public  sewer  in  Old  Atlas-street,  below  the  appel- 
lants' works ;  that  such  sulphuretted  hydrogen  gas 
escaped  into  the  said  street  in  such  quantitiea  as 
to  be  a  nuisance  and  injurious  to  the  health  of 
persons  passing  along  the  said  street,  and  also  to 
the  inhabitants  of  the  adjacent  housos.     It  was 
also  proved  and  found  by  the  said  justices  as  a 
fact  tnat  there  were  two  culverts  or  barrel  drains 
leading  from  the  chemical  works  of  which  Uie  ap- 
pellants are  owners  and  occupiers,  which  were  booh 
connected  with  the  aforesaid  public  sewer  in  Old 
Atlas -street  at  points  some  yards  from  each  other; 
and  it  was  not  oisputed  that  the  said  culverts  or 
barrel   drains  were  properly  connected  with  the 
said  sewer,  and  that  the  appellants  had  a  perfect 
right  to  drain  into  the  said  sewer  from  their  said 
premises.    That  from  the  uppermost  one  of  such 
drains,  liquid,  impregnated  with  muriatic  acid,  and 
fom  the  other,  liquid  impregnated  with  sulphur, 
were  respectively  discharged   by  the   appeflants 
from  their  said  works  into  the  said  sewer  or  drain 
in  Old  Atlas-street.    That  the  said  liquids  com- 
bined   with  each  other  and   mingled   with   the 
ordinary  drainage  in  the  sewer.    That  the  com- 
bination of  the  said  liquid  so  impregnated  and  dis- 
charged as  aforesaid  produced  sulphuretted  hydro- 
gen gas,  which  was  tne  gas  the  production  and  es- 
cape of  which  formed  the  cause  of  complaint.  It  was 
also  proved  that  the  contents  of  the  sewer  imme- 
diately above  the  point  of  entry  of  Uie  appellants' 
uppermost  culvert  or  barrel  drain  was  ordinary 
sewage  matter,  in  which  was  no  acid  or  sulphur. 
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Syidenoe  was  given  on  ihe  one  side,  and  denied 
•on  the  other,  that  the  water  impregnated  with 
^Bolphnr  from  other  laud  than  the  appellants,  vis., 
from  land  belonging  to  the  respondents,  ran  into 
the  sewer  at  aboat  the  point  where  the  appellants' 
iower  drain  entered  it ;  but  the  justices  found  as  a 
fact  that  the  nuisance  arose  from  the  act  or  default 
of  the  appellants,  as  above  set  forth,  and  made  an 
order  for  its  abatement  accordingly.  No  nuisance 
was  proved  to  exist  in  either  of  the  appellaots* 
said  two  drains. 

There  was  also  evidence  that  the  sewer  in 
question,  in  which  the  alleged  nuisance  was  said 
to  exist,  had  never  been  flushed  nor  had  any  other 
measure  been  adopted  for  the  purpose  of  from 
time  to  time  cleansing  the  said  sewer. 

There  was  also  evidence  that,  but  for  defective 
construction  or  trapping  of  the  sewer,  no  gas 
could  escape  from  it,  either  into  the  street  or  into 
the  adjoining  houses. 

By  sect.  8  of  the  said  Nuisance  Bemoval  Act 
1855  (18  &  19  Yict.  c.  121),  it  is  enacted  that  the 
word  **  nuisances  "  under  that  Act  shall  include 
"  Any  premises  in  such  a  state  as  to  be  a  nuisauce 
or  injurious  to  health.  Any  pool,  ditch,  gutter, 
watercourse,  privy,  urinal,  cesspool,  drain,  or 
ashpit,  so  foul  as  to  be  a  nuisance  or  injurious  to 
health.  Anv  animal  so  kept  as  to  be  a  nuisance  or 
iniuriouB  to  health.  Any  accumulation  or  deposit 
which  is  a  nuisance  or  mjurious  to  health  :  Pro- 
vided always  that  no  puch  accumulation  or  deposit 
as  shall  be  necessary  for  the  effectual  carrying  on 
of  any  business  or  manufacture  shall  be  punish- 
able as  a  nuisance  under  this  section,  when  it  is 
proved  to  the  satisfaction  of  the  justices  that  the 
accumulation  or  deposit  has  not  been  kept  longer 
than  is  necessary  for  the  purposes  of  such  busi- 
ness or  manufacture,  and  that  the  best  available 
means  have  been  tiJcen  for  protecting  the  public 
from  injury  to  health  thereby." 

Sect.  12  enacts 

Ib  any  oaao  where  a  nniaanoe  is  so  ascertained  by  the 
looal  antbority  to  exist,  or  where  the  nuisanoe  in  their 
opinion  did  exist  at  the  time  the  notioe  was  given,  and 
alihoiijch  the  same  may  have  been  since  removed  or  dis- 
oontinaed,  is  in  their  opinion  likely  to  recur  or  to  be 
repeated  on  the  same  premises  or  on  any  part  thereof, 
they  shall  cause  complaint  thereof  to  be  made  before  a 
JoBtioe  of  the  peaoe ;  and  snoh  jastioe  shall  thereupon 
idsne  a  sunmions  requiring  the  person  by  whose  act, 
default,  penmssion,  or  sufFeranoe,  the  nuisance  arises  or 
continues,  or  if  such  person  cannot  be  found  or  asoer* 
tained,  the  owner  or  occupier  of  the  premises  on  which 
the  nuisanoe  arises,  to  appear  before  the  justices  in  petty 
aessions  assembled  at  their  usual  place  of  meeting,  who 
•hall  proceed  to  in<iuire  into  the  said  complaint ;  and  if 
it  be  proved  to  their  satisfaction  that  the  nuisanoe  exists 
or  did  eiist  at  the  time  when  the  notice  was  given,  or  if 
removed  or  discontinued  since  the  notice  was  given,  that 
it  is  likely  to  recur  or  be  repeated,  the  justices  shall 
make  an  order  in  writing  under  their  hands  and  seals  on 
such  person,  owner,  or  occupier  for  the  abatement  or 
discontinuance,  or  prohibition  of  the  nuisanoe. 

By  sect.  8  of  the  Sanitary  Act  1866,  it  is  enacted 
that  *'  any  owner  or  occupier  of  premises  within 
the  district  of  a  sewer  authority  shall  be  entitled 
to  cause  his  drains  to  empty  into  the  sewers  of 
that  authority,"  on  condition  of  complying  with 
the  regulations  of  the  authority  in  reference 
thereto. 

By  the  "  St.  Helens  Improvement  Act  1869  " 
(32  a  33  Yict.,  c.  cxx.  sect.  149),  it  is  enacted  that 
*'  all  existing  and  future  public  sewers  and  drains 
within  the  borough,  and  all  existing  and  future 
sewers  and  drains  in  and  under  the  streets  and 


courts,  with  all  the  works  and  materials  thereunto 
belonging,  whether  made  or  provided  at  the  cost 
of  the  corporation  or  otherwise,  and  the  entire 
management  of  the  same,  with  the  appurtenances, 
shall  vest  in  and  belong  to  the  corporation,  and 
the  corporation  shall  cleanse  and  flush  the  same.^' 
And  by  sect.  163  "  aU  sewers  and  drains,  whether 
public  or  private,  shall  be  provided  by  the  corpo- 
ration or  other  persons  to  whom  they  severally 
belong,  with  proper  traps  or  other  coverings,  or 
means  of  ventilation,  so  as  to  prevent  stench." 
The  said  sewer  in  Old  Atlas-street  was  an  existing 
sewer  at  the  time  of  the  passing  of  the  St.  Helen's 
Improvement  Act. 
The  appellants  contended  as  matter  of  law — 

1.  That  the  word  **  drain  "  in  sect.  8  of  the  said 
Nuisance  Bemoval  Act  1855,  meant  an  open  drain, 
and  not  a  covered  barrel  drain,  such  as  those  from 
the  appellants'  works,  or  as  the  sewer  in  Old  Atlas- 
street. 

2.  That  the  alleged  nuisance  was  not  such  a 
nuisance  as  contemplated  by  the  Nuisance  Be- 
moval Acts,  inasmuch  as  it  was  generated  and 
arose  (if  it  did  arise  from  the  matter  discharged 
from  their  drains)  after  it  had  been  discharged 
into  the  sewer,  which  was  by  law  the  proper  place 
for  it  to  be  discharged  into,  and  into  which  they 
had  under  the  Sanitary  Acts  a  right,  and  were  in 
fact  bound  to  discharge  it. 

3.  That  the  appell^ts,  in  ^tting  rid  of  their 
drainage  matter  by  so  discharging  it,  fulfilled  their 
obligations  and  were  not  answerable  for  the  state 
of  the  public  sewers  arisinsr  from  the  chemical 
action  of  such  drainiige  matter.  But  on  the  other 
hand  the  respondents,  as  the  local  sanitary  and 
sewer  authority,  were  responsible  for  the  state  of 
the  public  sewers,  and  it  was  their  duty  as  such 
authority,  and  especially  under  the  St.  Helen's 
Improvement  Act,  sect.  149,  before  referred  to, 
which  requires  them  to  flush  the  sewers  to  prevent 
by  trapping  or  otherwise  the  escape  of  the  sewez 
gas  into  the  outer  air. 

The  respondents  on  the  other  hand  contended 
that  the  nuisance  was  clearly  one  within  the  scope 
of  the  Nuisance  Bemoval  Acts ;  that  there  was 
nothing  in  those  Acts  to  limit  their  operation  to 
open  drains.  That  the  fact  of  the  matter  dis- 
charged by  the  appellants'  drains  being  a  product 
of  a  manufacture,  distinguished  it  in  respect  of 
the  appellants'  liability  from  ordinary  drainage  or 
sewage  matter,  that  is,  house  drainage ;  and  that 
the  appellants  had  no  right  under  the  Sanitary 
Acts  or  otherwise  to  discbarge  it  into  the  street 
sewer. 

The  questions  submitted  for  this  honourable 
court  are : 

1.  Is  the  nuisance  complained  of  and  found  by 
the  justices  to  exist,  in  fact,  a  nuisance  within  the 
meaning  of  the  Nuisance  Bemoval  Acts. 

2.  Whether,  on  the  facts  above  stated,  the  order 
for  abatement  was  properly  made  upon  the  ap- 
pellants. If  these  qaestions  be  determined  in  the 
affirmative,  the  said  justices'  order  will  stand, 
otherwise  not. 

Webster  argued  for  the  appellants. — According 
to  the  definition  in  sect  8  of  the  Act  of  1855  the 
only  drain  which  can  be  a  nuisance  must  be  of  the 
same  kind  as  the  other  nuisances  there  described, 
that  is,  an  open  drain,  or  pool,  ditch,  gutter,  water- 
course, or  cesspool ;  it  cannot  refer  to  a  sewer  into 
which  any  owner  or  occupier  is  entitled  to  empty 
his  refuse,   nor  oven  to  the  culverts  or  barrel 
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drains  which  were  properly  connected  with  the 
Bewer,  and  in  which  indeed  it  was  proved  that  no 
nuisance  existed.  Even  if  any  person  could  be 
convicted  of  causing  a  nuisance  in  a  public  sewer, 
in  this  particular  case  the  appellants  are  not 
responsible.  The  corporation  oi  St.  Helens  are, 
by  the  local  Act,  expressly  required  to  cleanse  t^e 
sewers,  and  to  provide  them  with  proper  ventilat- 
ing traps ;  this  of  itself  should  render  the  corpora- 
tion alone  liable  for  this  nuisance,  if  it  existed ;  and 
moreover  the  case  finds  that  there  was  evidence  of 
their  negligence  in  both  these  particulars.  A 
distinction  is  drawn  in  the  Public  Health  Act 
184i8  between  sewers  and  house  drains ;  the  former 
by  sect.  48  are  to  be  entirely  under  the  manage- 
ment and  control  of  the  Local  Board  of  Health  ; 
and  by  sect.  46  that  body  is  to  keep  them  so  as 
not  to  be  a  nuisance  or  injurious  to  health,  and 
properly  cleansed. 

Mamaty,  Q.O.  (with  him  OriU/u)  for  respondents. 
—The  arguments  on  the  appellants'  behalf  have 
been  advanced  unsuccessfully  before  this:  In 
Broum  v.  BweeU,  and  Francomh  v.  Freeman  (L. 
Bep.  3  Q.B.  251),  it  was  held  that  under  this  Act 
the  question  whether  or  not  the  persons  ac^ainst 
whom  the  proceedings  are  taken,  have  a  legal  right 
to  cause  their  sewage  to  flow  in  the  given  channel 
is  immaterial.  The  first  of  these  two  cases  was 
stronger  than  the  present,  because  there  the  per- 
■on  ordered  to  abato  the  nuisance  drained  his 
premises  into  a  barrel  drain  wMch  also  received 
the  sewage  of  other  premises.  This  drain  passed  for 
aboat  300  yards  under  a  turnpike  road,  and  thence 
the  sewage  was  conveyed  into  an  open  drain, which 
was  the  nuisance,  the  matter  from  the  appellants' 
premises  in  itself  being  sufficient  to  cause  it.  The 
order  to  abato  was  held  to  have  been  rightjv  made. 
There  is  no  distinction  between  open  and  closed 
drains,  nor  between  sewers  and  house  drains,  for 
the  purposes  of  this  Act  of  1855.  The  difference 
in  the  provisions  concerning  sewers  and  house 
drains  in  the  Act  of  1848  is  not  incorporated  in 
either  of  the  subsequent  Acts.  The  dennitions  of 
"  nuisances  "  in  sect.  8  are  not  exclusive ;  the  nui- 
saipoes  may  be  drains  of  another  kind  from  those 
there  described,  and  may  be  either  sewers  or  barrel 
drains.  Although  it  is  stated  in  the  case  that 
there  was  evidence  of  the  nuisance  being  caused  by 
the  corporation,  and  evidence  of  their  negligence, 
neither  was  found  as  a  &ct  by  the  justices. 

Web8ter  in  reply. — ^The  cases  cited  have  no  rela- 
tion to  the  present.  In  one,  the  nuisance  was  an 
open  drain ;  and  in  the  other,  a  watercourse.  Here 
the  nuisance  is  the  escape  of  gas  from  the  public 
sewer,  which  is  the  fault  of  the  corporation. 

6&0VE,  J. — In  this  case  I  am  of  opinion  that  the 
conviction  was  right,  and  the  order  of  the  justices 
should  be  affirmed.  The  facts  found  are  that  a 
sewer,  part  of  the  public  svdtom  of  a  district, 
receives  two  covered  drains  from  the  appellants' 
premises,  where  chemical  works  are  carried  on. 
It  is  admitted  that  these  drains  are  properly 
connected  with  the  sewer,  and  that  no  nuisance 
exists  in  dther  of  the  drains.  But  through  one  of 
these  drains,  liquid  impregnated  with  muriatic 
acid,  and  through  the  other,  liquid  impregnated 
with  sulphur,  pass  from  the  appellants^  premises 
into  the  public  sewer,  where  they  mix  and  generate 
sulphuretted  hydrogen  gas.  This  gas,  it  is  found, 
escapes  into  the  street  under  which  the  sewer  lies, 
and  into  the  adjacent  houses,  and  causes  a  nui- 
sance.   The  contention  on  the  first  point  is  that 


the  appellante  have  a  right  to  discharge  liquids 
through  their  drains  which  are  not  of  uiemselveB 
nocuous,  and  it  is  no  business  of  theirs  if  these 
liquids  mix  in  the  public  se^er  and  cause  a  nui- 
sance.   It  would  be  extraordinary  if  an  injurious 
compound  of  two  separately  innocent  fluids  could 
be  justified  under  these  statutes.    Probably  few  of 
the  nuisances  which  this  legislation  was  intended 
to  restrain,  are  produced  by  one  elementary  oaose, 
and  we  have  to  consider  whether  the  Acte  of 
Parliament  compel  us  to  hold  that  the  appellants 
have  evaded  their  provisions.    Under  sect.  12  of 
the  Act  of  1855,  when  a  local  authority  has  ascer- 
tained the  existence  of  a  nuisance,  and  made  a 
complaint,  the  justices  shall  summon  the  person, 
by  whose  act,  default,  permission,  or  sufferance^ 
the  nuisance  arises  or  continues  ;  and  if  satisfied 
that  the  nuisance  exists,  shall  make  an  order  of 
abatement  or  discontinuance  or  prohibition  of  the 
nuisance.    If  this  were  a  nuisance,  there  can  be  no 
doubt  that  the  appellante  are    the  persons   by 
whose  act,    default,    permission  or  sufferance  it 
arose.    The  interpretation  clause,  sect.  8  of  the 
same  Act,  does  not  strictly  define  all  nuisances ;  it 
merely  enacts  that  nuisances  shall  include  certain 
things  there  mentioned,  amongst  them  a  drain  so 
foul  as  to  be  a  nuisance  or  injurious  to  health. 
Although  a  drain  is   there  coupled  with  other 
things  which  can  only  be  open  and  exposed,  I  do 
not  see  that  the  Act  should  apply  less  to  a  covered 
than  to  an  open  drain.    But  tnen  it  is  said  there  is 
no   nuisance  existing  in  the  drains  themselves, 
which   communicate   with    the  sewer,    and  the 
appellants  are  not  liable  for  what  occurs  in  the 
sewer.    There  is  a  distinction  in  the  Act  of  1848, 
between  sewers  and  house  drains  (secte.  43  to  54), 
but  it  does  not  seem  to  me  to  go  so  far  as  to  render 
it  impossible  for  a  nuisance  to  exist  in  a  sewer ; 
but  wnatever  is  the  effect  of  that  distinction,  it  is 
not  in  any  way  imported  into  the  subsequent  Act 
of  1855.    It  is  only  a  special  application  of  the 
words  for  the  purposes  of  the  particular  Act  in 
which  the  distinction  is  drawn.    There  is  nothing, 
therefore,  to  prevent  this  being  a  nuisance  from  ite 
becoming  injurious  to  health  for  the  first  time 
in  a  sewer ;  nor  would  it  be  reasonable  at  all  so 
to  limit  the  application  of  the  Act.    An  argument 
on  the  second  point  is  that  the  corporation  of  St. 
Helens  can  be  alone  responsible  for  this  nuisance 
if  it  existe.    It  is  not,  however,  found  by  the  jus- 
tices that  the  gas  caused  by  the  appellante  could 
not  have  escaped  from  the  sewer  if  the  trapping 
had  been  defective ;  but,  assuming  that  the  cor- 
poration were  not  free  fh>m  negligence,  this  is  a 
public  matter ;  and  although  the  corporation  are 
nere  the  accusers,  that  would  not  exonerate  the 
appellants.    Upon  the  findings  in  the  case,  the  ap- 
pellants are  not  less  guilty  of  a  breach  of  the 
stetute  because  another  party  is  also  guilty.    As 
to  the  cases  referred  to,  they  are  not  conclusive 
upon  the  points  raised  here,  but  they  support  the 
result  to  which  we  have  arrived  and  are  consistent 
with  our  determination.    The  order  of  the  justices 
will  be  affirmed. 

QuAiN,  J. — I  am  entirely  of  the  same  opinion. 

Jvagment  for  respondenig. 

Leave  to  appeal  was  applied  for  on  behalf  of  the 
appellants,  but  refused. 

Solicitors  for  appellants,  Maples,  TeesddU,  and 
Co,,  for  Beasley  and  Oppenheim,  St.  Helens. 

Solicitors  for  respopdents,  Qregory,  Biowdiffes 
and  Go, 
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Ha&b  (app.)  v.  OsBOBVs  (resp.)— Eahp  v.  Faulknbb. 


Div.  App.] 


[Ex.  DiT. 


Tkursdaof,  Feb.  17, 1876. 
Harb  (app.)  V.  OsBOBKE  (reap.) 

Licensed  person  —  Suffefi'ing  gaming  —  Private 
friende—Sb  Sf  36  Yici.  c.  94,  «.  17 ;  37  <S'  38  YioU 
0.  49, 8.  30. 

The  appeUani,  a  licensed  person,  was,  qfler  the  hours 
0^  closing,  bond  fide  entertaining  some  private 
friends  at  his  own  expense,  and  fhese  friends,  m 
his  company,  were  playing  cards  for  numey.  He 
was  convicted  under  Oie  Licensing  Act  1872,  s.  17, 
of  steering  gaming  to  be  carried  on  on  his  pre- 
mises. 

Held,  upon  a  case  stated,  thai  there  was  nothing  in 
s.  30  of  the  Licensing  Act  1874,  which  exempts 
from  liability  for  supplying  intoxicating  liquors 
to  private  friends,  to  refider  this  conviction 
unlawful. 

This  was  a  oase  stated  by  two  justioes  of  the  peace 
aoting  for  the  Newark  division  of  the  county  of 
Nottingham,  under  the  statute  20  &  21  Vict.  c.  43, 
for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  a  question  of  law  which  arose  before  them 
as  hereinafter  stated. 

At  a  petty  sessions  holden  at  Newark-on-Trent, 
in  the  said  county,  on  5*^h  Jan.  inst.,  Charles  Hare, 
of  South  Clifton,  in  the  said  county,  alehouse 
l^eeper  (called  the  appellant),  was  charged  before 
the  said  justices,  on  the  complaint  of  John 
Osborne,  of  Newark-on-Trent,  police  superin- 
tendent (called  the  respondent),  for  that,  "he 
being  at  the  time  of  the  committing  of  the  offence 
hereinbefore  mentioned,  the  keeper  of  certain 
licensed  premises  (to  witj.  the  Red  Lion  Inn, 
situate  at  South  Clifton,  within  the  division  of 
Newark,  in  the  said  county,  within  six  calendar 
months  next  before  the  prosecution  of  the  offence 
hereinafter  mentioned  (to  wit),  on  the  29th  Dec. 
in  the  year  aforesaid  (i.e.,  1875),  and,  whilst  he  was 
so  licensed  as  aforesaid,  did  then  and  there  unlaw- 
fully suffer  gaming,  (to  wit)  cards,  to  be  carried  on 
on  his  said  premises." 

Henry  Darbyshire,  a  police  constable  stationed 
at  CliAion,  proved  that  on  Dec.  29th  last,  he  was 
passing  the  Red  Lion  Inn,  at  South  Clifton,  about 
eleven  o'clock  at  night,  when  he  heard  voices 
within,  and  distinguished  that  persons  were  play- 
ing cards  for  money.  He  subsequently  obtained 
admission  to  the  promises,  and  there  found  several 
persons  present.  The  landlord  stated  that  they 
were  his  private  friends,  and  he  considered  that  he 
had  a  right  to  entertain  them  as  such. 

The  said  justices*  attention  was  drawn  to  the 
case  of  Patten  v.  Bhymer  (29  L.  J.  189,  M.  C). 

The  appellant's  advocate  admitted  the  persons 
in  the  inn  were  playinff  at  cards  for  money,  but 
contended  that  the  Legislature  when  inserting 
clause  30  in  the  Licensing  Amendment  Act  of 
1874,  whereby  a  licensed  person  was  authorised  to 
entertain  and  supply  liquors  after  the  hours  of 
closing  to  his  private  friends  at  his  own  expense, 
intended  that  the  licensed  person  should  have  the 
same  right  as  any  private  person  to  entertain  his 
friends  in  any  manner  he  pleases,  and  that,  there- 
fore, neither  the  landlord  nor  his  friends  were 
liable  to  any  penalties  under  the  Licensing  Acts. 

The  said  justices  were  of  opinion  that,  notwith- 
standing the  persons  on  the  licensed  premises 
were,  as  thev  had  no  reason  to  doubt,  and  found  as 
a  fact  that  thev  were,  private  friends,  to  whom  the 
landlord  might  after  hours  give  at  his  own 
expense  intoxicating  liquors,  under  sect.  30  of  the 


Lioensin^  Act  1874,  yet  he  was  not  thereby 
justified  m  allowing  them  to  play  for  money.  The 
justices,  therefore,  convicted  the  appellant. 

The  appellant  being  dissatisfied  with  this  de- 
termination as  being  erroneous  in  point  of  law, 
requested  a  case  to  be  stated  for  the  opinion  of  the 
court. 

Should  the  court  be  of  opinion  that  the 
appellant  being  a  licensed  person  may  not  during 
closing  hours  permit  his  private  friends  to  play 
at  cards  for  money,*  then  this  conviction  is  to 
stand,  otherwise  it  is  to  be  quashed. 

BoUand  argued  for   the  appellant. — The    case 
cited  before  the  justices,  PaUen  v.  Rhymer  (29  L.  J. 
189,  M.  C.)  was  decided  upon  the  Act  9  Geo.  4, 
c.  61,  and  it  was  there  held  £nat  facts,  similar  to 
those  found  here,  constituted  an  offence  against 
the  tenor  of  the  licence.    The  licence,  according 
to  the  schedule,  was  required  to  have  the  following 
provisos  concerning  the  innkeeper,   "  that  he  do 
not  wilfully  or  knowingly  permit  drunkenness  or 
other  disorderly  conduct  in  his  house  or  premises, 
and  do  not  knowingly  suffer  any  unlawful  games 
or    any  gaming  whatsoever  therein."     And  the 
words  of  36  &  36^  Vict.    c.    94,    s.  17,    do    not 
differ  greatlv  from  'those  contained  in  that  form  of 
licence.    "  H  any  licensed  person  (1)  Suffers  any 
gaming  or  any  unlawful  game  to  be  carried  on  on 
his  premises  ....  he  shall  be  liable  to  a  penalty." 
But  the  Licensing  Act    1874    expressly    distin- 
guishes   between    the    entertainment    of    public 
guests  and  private  friends ;    a  distinction  which 
did  not  exist  before.    By  37  A  38  Vict.  c.  49,  b.  30, 
no  person  keeping  a  house,  licensed  under  this  or 
the  principal  Act,  shall  be  liable  to  any  penalty  for 
supplying  intoxicating  liauors,  after  the  hours  of 
closing,  to  private  friends  bond  fide  entertained  by 
him  at  his  own  expense."    The  effect  of  this  is  to 
render    a    public-bouse,    during    the    unlicensed 
hours,  a  private  house  in  which  the  owner  may 
entertain  his  friends  in  any  way  in  which  another 
person  might  be  justified  in  doing  at  a  house  not 
licensed. 

The  respondent  did  not  appear. 

Grove,  J. — I  do  not  think  this  case  is  arguable. 
The  appellant  is  admitted  to  be  a  licensed  person, 
and  it  is  also  admitted  that  he,  in  the  words  of  the 
17th  section  of  the  Act  of  1872,  suffered  gaming 
to  be  carried  on  on  his  premises  The  exemption 
in  sect.  30  of  the  Act  of  1874,  as  to  the  entertain- 
ment of  private  friends  by  supplying  intoxicating 
liquors  at  the  landlord's  own  expense,  has  nothing 
whatever  to  do  with  playing  cards  for  money.  The 
conviction  must  be  affirmed. 

QuAiN,  J. — I  am  of  the  same  opiniun. 

Judgment  for  respmident. 


EXCHEQUER  DIVISION. 

Reported  bj  H.  Lbioh  and  A.  Pawsoh,  Esqzs.,  BarrUtcn-at' 

Law. 


Thursday,  Dec.  9, 1875. 
Eabp  17.  Faulkner. 

Contagious  disease  —  Cattle  infected  therewith — 
Straying  —  Scienter — Knowledge  of  servants — 
Negligence  of  master. 

An  action  will  lie  to  recover  damages  sustained  by 
the  negligence  of  servants  having  the  care  of  cattle 
which  they  hnow  to  be  suffering  from  an  in- 
fectious diseOiSe  in  allowing  such  catHe  to  inter- 
mingle with  other  cattle. 
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Ex.  Div.] 


Eahp  v.  Faulknsb. 


[Ex.  DiT. 


Upon  the  trial  of  such  a/n  action  U  was  proved  that 
the  condition  of  the  cattle  was   known  to   the 
serva/nts  of  the  defendants  at  the  time  the  cattle 
came  into  contact  with  those  of  the  plaintiffs  and 
that  shortly  before  defendants  had  been  convicted 
at  the  petty  sessions  for  aUowvng  their    cattle 
infected    with  the  foot-and-mouth  disease  to  be 
at  large  vn  afield  insufficiently  fenced.    The  cer^ 
tifiicate  of  such  conviction  was  tendered  a/nd  re' 
ceived  in  evidence,  and  the  jury  found  in  faxowr 
of  the  plaintiff. 
Held   that   the    knowledge  *  of  their  servants  was 
s^^lM'ent  to  make  the  d^endants  responsible,  and 
that  there  was  evidence  of  negligence  to  support 
the  findings  of  the  jury.    That  the  certijlcate  was 
improperly  received    in  evidence,  but  this    was 
cwred  by  Order  XXXIX.,  rule  3  of  the  Judica- 
ture Act  (38  ir  39  Vict.  c.  77),  as  no  substantial 
miscarriage  of  justice  had  been  thereby  caused. 
This  was  an  action  to  recover  compensation  for 
permitting    cattle    infected    with    tne    foot-and- 
mouth  disease  to   come   into   contact   with  and 
thereby  to  infect  the  plaintifiTs  cattle,  and  was 
tried  before  Qnain,  J.,  at  the  last  Stafford  Spring 
Assizes,  when  a  \erdict  was  entered  for  the  plain- 
tiff with  leave  to  the  defiendants  to  move  to  set 
aside  the  verdict  on  the  ground  thai  it  was  con- 
sistent  with   the  findings  of  the  jury  that  the 
disease  might  have  been  communicated  to  the 
plaintiff's  cattle,  at  a  time  when  there  was  no 
knowledge  of  such  disease  ezistinc  in  their  cattle 
on  the  part  of  the  defendants ;  and  also  for  a  new 
trial  on  the  ground  that  a  certificate  of  convic- 
tion had  been  improperly  received  in  evidence. 
The  plaintiff  was  a  cattle  dealer,  occupying  a  farm 
of   about    100   acres    near  Wolverhampton,  the 
defendants  were  farmers  and  cattle   dcMBJers  at 
Wolverhampton.  In  the  autumn  of  1874  the  defen- 
dants took  from  a  Mr.  Mason  some  keep  for  their 
cattle,  i.e.,  the  right  to  graze  the  grass,  or  after- 
math, in  certain  fields  adioining  the  plaintiff's 
lands ;  the  fences  between  the  plaintiff's  laud  and 
that  hired  by  the  defendants  were  out  of  repair, 
and  in  November  of  that  year  the  defendants  put 
some  cattle  into  one  of  the  fields  hired  by  them.  At 
that  time  the  cattle  were  free  from  foot-and-mouth 
disease,   although    they   had   suffered   from   the 
same  disease  some  few  months  before.    Some  of 
the  cattle  strayed  on  to  the  plaintiff^s  land,  and 
were  stated  by  the  plaintiff  to  have  infected  his 
cattle  that  were  in  an  adjoinins  field ;  the  district 
inspector  subsequently  went  aown  and  examined 
the  defendants'  cattle,  and  found  some  of  them 
suffering  from  foot-and-mouth  disease.   The  defen- 
dants were  summoned  before  the  bench  of  ma^s- 
trates  at  petty  sessions,  and  convicted  for  keepmg 
cattle  infected  with  foot-and-mouth  disease  in  a 
field  insufficiently  fenced. 

Upon  the  trial  the  jury  found  that  the  defendants, 
by  themselves  or  by  their  servants,  knew  of  the  state 
of  health  of  the  cattle  at  the  time  of  their  beinff  put 
into  the  field  adjoining  the  plaintiff's  land,  ana  that 
putting  them  there  was  negligence  in  the  defen- 
dants. 

A  rule  nisi  having  been  obtained  in  Easter 
Term, 

Staveley  Hill,  Q.C.  and  J.  0.  Griffiis,  Q.O.,  showed 
cause. — The  question  is,  did  the  defendants,  either 
by  themselves  or  by  their  servants  Downs  and 
Dairs,  know  of  the  infected  state  of  their  cattle  P 
The  jury  have  found  that  the  disease  was  commu- 
nicated to  the  plaintiff's  cattle  by  the  defendants', 


and  that  Downs,  a  servant  in  the  defendants' 
employ,  knew  of  the  state  of  the  cattle ;  and  even 
if  ne  did  not  know  it  was  gpross  negligence  on  his 
part  not  to  have  ascertained  that  such  was  the 
case.  The  defendants  knew  the  state  their  cattle 
were  in,  for  they  were  convicted  for  keeping  cattle 
suffering  fnym  foot-and-mouth  disease,  in  a  field 
insufficiently  fenced,  even  if  the  certificate  of  such 
conviction,  which  was  put  in  at  the  trial,  was  im- 
properly received  in  evidence,  it  does  not  follow 
that  there  must  be  a  new  trial,  as,  by  Order 
XXXIX.,  sub-sect.  3,  of  the  Judicature  Act  (38^39 
Vict.  c.  77),  "  A  new  trial  shall  not  be  granted  on 
the  ground  of  misdirection,  or  of  the  improper  ad- 
mission or  rejection  of  evidence,  unless,  in  the 
opinion  of  the  court  to  which  the  application  is 
made,  some  substantial  wrong  or  miscarriage  has 
been  thereby  occasioned  in  the  trial  of  the  action ; 
and  if  it  appear  to  such  court  that  such  wrong  or 
miscarriage  affects  part  only  of  the  matter  in  con- 
troversy, the  court  may  givo  final  judgment  as  to 
part  thereof,  and  direct  a  new  trial  as  to  the  other 
part  only." 

H.  Matthews,  Q.G.  and  BadcUffe  Cooke,  in  sup- 
port of  the  rule,  cited 

Cook  y.  Waring,  2  Hnxl.  A  Colt  272 ; 

Raphael  v.  Bank  qf  EngUmd,  17  0.  B.  161. 

Krllt,  C.B. — I  am  of  opinion  that  upon  the 
substantial  merits  of  the  case  the  rule  must  be 
discharged.    The  action  was  brought  to  recover 
damages  for  that  the  defendants  Knowing  their 
cattle  to  be  infected  with  the  foot-and-mouth  dis- 
ease, flJlowed  them  to  stray  on  to  the  plaintiff's 
premises  and  to  infect  his  cattle  that  were  then 
m  his  fields.    It  is  quite  clear  that  unless  the  sum- 
ming up  of  the  learned  judge   was   wrong,   the 
jury  could  not  with  justice  have  found  any  other 
verdict.     Now,   as    to   the    question  when  the 
diseued  state  of  their  cattle  was  known  to  the 
defendants  or  to  their  servants,  it  is  proved  by  the 
evidence  called  upon  the  trial,  that  there  were  only 
four  occasions,  viz.,  9th,  I3th,  15th,  and  18th  Dec., 
upon  which  the  plaintiff's  cattle  or  any  animal  of 
his  came  into  contact  with  the  defendants'  cattle. 
The  question  which  arises  thereon  is,  whether  there 
is  any  evidence  to  justify  the  jury  in  finding  that 
the  defendants'   cattle  could  have  infected  the 
plaintiff's.    Now,  the  9th  is  out  of  the  question 
altogether  because  the  learned  judge  in  summing 
up  ^d  the  jury  that  the  act  of  the  plaintiff  in 
bringing  into  ms  field  a  oow  that  he  had  found 
straying  on  the  high  road,  if  such  cow  infected  his 
cattle,  was  an  act  for  which  the  plaintiff  was  alone 
responsible,  and  that  though  the  defendants'  cattle 
miffht  have  ^so  come  into  contact  with  the  plain- 
tifiTs upon  that  day,  the  defendants  would  not  be 
liable.  As  to  the  18th,  the  jury  have  found  that  the 
defendants'  cattle  did  not  come  into  contact  with 
the  plaintiff^s  on  that  day;  there  are,  therefore, 
only  two  other  days  left,  viz.,  the  13th  and  15th 
Dec.   The  jury  have  found  that  upon  both  of  these 
days  the  defendants'  cattle  came  mto  contact  with 
the  plaintiff's.    Now  is  there  any  evidence  that 
either  the  defendants  or  their  servants  knew  of  the. 
diseased  state  of  their  cattle  on  or  prior  to  the- 
13th  P    There  is  evidence  that  Downs,  a  servant  ixk 
the  defendants'  employ,  knew  of  the  existence  of 
the  disease  at  that  time ;  and  it  was  clearly  proved 
and  found  by  the  jury  that  on  both  those  days  the 
defendants'  cattle  and  the  plaintiff's  came  into 
contact.    Now,  as  to    the  defendants'    personal 
knowledge  of  the  state  of  thair  cattle,  it  was  proved. 
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that  a  oow  bdonffiiig  to  the  defendants,  and  which 
had  been  ordered  to  be  slaaghtered  on  acoonnt  of 
its  being  infected  with  the  foot-and-moatii  disease, 
had  been  in  the  fields  in  which  the  defendants 
afterwards  placed  the  cattle  which  strayed  on  to  the 
plaintifrs  land.  This,  in  my  opinion,  was  notice  to 
defendants  that  the  field  in  which  the  cow  had 
been  was  infected  and  made  dangeroos  and  not  safe 
to  turn  other  cattle  into.    It  has  been  contended 
on  behalf  of  the  plaintiff  that  it  was  gross  negli- 
gence in  the  defendants  not  to  have  known  the 
state  of  their  cattle ;  and  it  is  the  same  for  the  pur- 
pose of  this  action  as  if  they  had   known   and 
neglected  to  take  proper  precautions  to  prevent 
their  cattle  straying.    I  am  inclined  to  think  that 
it  is  equivalent  and  that  it  was  the  duty  of  the 
defendants  to  have  made  themselves  acauainted 
with  the  condition  of  their  cattle,  and  such  would 
be  my  opinion  if  I  was  called  on  to  decide  the 
point;  but  as  the  jury  have  found  that  defendants 
did  know  of  the  state  of  their  cattle,  the  point  does 
pot  arise  here.    Now  as  to  the  improper  reception 
in  evidence  of  the  certificate  of  the  defendants' 
oonvicdon  for  keeping  cattle  infected  with  the 
aforesaid  disease  in  a  field  insufficiently  fenced, 
I  am  of  opinion  that  the  certificate  of  conviction 
was  improperly  received  in  evidence,  and  if  it 
had  not  been  for  Order  XXXIX.,  rule  8  of  the 
Judicature  Act  (38  &  39  Yict.  c.  77)  there  would 
have  to  be  a  new  trial.    It  is  with  great  reluc- 
tance that  I  apply  it  to  this  case,  for  if  the  learned 
oounsel  for  the  defendants  had  known  that  he 
would  have   been  met  in  this  way  he  would 
have  tendered  a  bill  of  exceptions  to  the  judge's 
ruling;  but  as  the  rule  says  that  there  shall  be 
no  new  trial  on  the  ground  of  the   improper 
reception  of  evidence,  unless  in  the  opinion  of  the 
ooort  some  substantial  wrong  or  miscarriage  has 
been  thereby  occasioned,  I  wink  we  are  bound 
by  it,  as  there  can  be  no  doubt  that  the  plaintiff  has 
anstained  a  severe  loss,  and  I  do  not  thmk  that  the 
oertificate  influenced  the  jury  is  arriving  at  the 
verdict  they  did.    The  rale  must,  therefore,  be 
diachan^. 

CiiEASBT,  B. — I  am  of  the  same  opinion  as  my 
Lord ;  the  rule  of  law  is  clear  that  if  a  man's  cattle 
trespass  on  the  land  of  another  person,  the  owner 
of  the  cattle  is  responsible,  provided  there  was  no 
defect  contributing  thereto  on  the  other  man's 
part  by  allowing  his  fences  to  remain  out  of  repair, 
and  in  this  case  trespass  mi^ht  have  lain  against 
the  defendant  for  allowing  his  cattle  to  stray.  But 
I  will  not  deal  with  the  case  in  that  way,  I  will 
put  it  as  if  the  defendants'  cattle  had  been  law- 
fully going  along  the  highway,  when  it  would 
have  been  the  duty  of  the  def endAuts,  knowing  that 
their  cattle  were  so  infected,  to  have  taken  care 
that  they  did  not  intermingle  or  get  into  the  same 
field  with  the  plaintiff's.  The  charge  is  that  the 
defendants  knowingly  permitted  their  diseased 
cattle  to  intermingle  with  the  plaintiff's.  Now  it  is 
quite  sufficient  to  support  the  conclusion  at  which 
tke  jury  arrived  to  have  proved  that  a  cow 
belorging  to  the  defendants,  and  infected  with  the 
disease,  and  nrhich  was  subsequently  slaughtered 
QEQ  account  thereof,  had  been  kept  in  the  same  field 
as  the  defendants'  cattle  were  afterwards  turned 
into,  for  a  cow  in  such  a  condition  would  be  cal- 
oulttted  to  infect  the  field  and  any  other  cattle  going 
therein  within  a  short  time.  But  beside  this,  the 
jury  have  found  that  Downs  the  defendants' 
Bervant  knew  of  the  state  of  the  oattle  on  or  before 


the  I3th  Dec.  It  is  not  essential  to  prove  the  know- 
ledge of  the  defendants  themselves ;  the  knowledge 
of  their  servants  is  quite  enough  to  make  tho 
defendants  liable.   It  would  be  unreasonable  to  sav 

• 

m  such  a  case  that  the  remedy  should  only  bo 
against  the  servant ;  the  defendants  ought  to  havu 
known  the  state  their  cattle  were  in.  With  refer- 
ence to  the  reception  of  the  cerbifioace  of  con- 
viction in  evidence,  I  quite  agree  with  what  has 
been  said  hj  my  Lord ;  the  Act  was  passed  to  pre- 
vent any  injustice  being  done,  and  this  case  como8 
within  ttxe  exception  named  in  the  rule. 

Pollock,  B. — I  am  of  the  same  opinion.  I  do  not 
think  that  we  ought  to  disturb  the  verdict  of  the 
jury  as  long  as  it  is  founded  upon  the  evidence 
brouffht  before  them  on  the  trial ;  and  from  what  i.^ 
now  before  us  I  think  that  the  jury  had  evidence 
before  them  which  would  warrant  them  in  finding; 
as  they  did,  and  that  the  defendants'  knowledg 
of  the  state  of  their  cattle  at  the  time  of  their  inter 
min||fling  with  the  pkuntiffs  was  included  in  th(! 
findmgs  of  the  jury.     Now,  as  to  the  receptior. 
of  the  certificate  of  conviction  in  evidence,  ther>> 
can  be  no  doubt  that  if  the  Judicature  Act  ha ! 
not  been  passed  there  would  have  to  be  a  new 
trial ;  but  on  looking  at  the  rule  I  think  that  i 
applies  as  the  rule  is  a  reasonable  one,  and  theri- 
has  been  no  substantial  wrong  done  by  the  recep 
tion  of  such  evidence.    The  rule  must  be  di.s- 
charged.  Eule  disekctrged. 

Solicitors  for  the  plaintiff,  Olarke,  Woodcock,  and 
Rylands,  Lincoln's  Inn. 

Solicitors  for  the  defendants,  Thome,  8mUh,  and 
Thome,  Wolverhampton 


Feb.  2  and  8,  1876. 

WOOLEE  AND  WiPB  t?.  KnOTT. 

Lcmdlord  and  iencvnt — Lease  of  pubUo  hoiMB— 
Tenant's  covenant  not  to  do  a/ny  act  that  "  can 
or  ma/y  affect  lessen  or  make  void  the  licence  " — 
Coiwiction  of  tena/nt  hy  justices  for  offences 
agamst  the  Licensi/ng  Acts — Oonviction  imt  re- 
corded on  licence  —  Areach  of  covenant  —  For- 
feUnMre— Licensing  Acts  1872  and  1874  (35  ^  36 
Vict.  c.  94,  and  37  #•  38  Vict.  c.  49.)— Oona^rMc- 
tion. 

SubseqiLerUVy  to  the  coming  into  operation  of  the 
Licensing  Act  1874,  the  defendant  heca/rne  the 
lessee  of  a  'public  house  belonging  to  the  pladntiffs. 
and  by  the  lease  (tvhdch  contained  the  us%bal 
dause  for  forfeiture  in  case  of  breach  of  oov*  - 
nant),  the  defendant  covenanted  **not  to  do,  ovm  . 
or  permit,  or  suffer  to  be  done  or  omitted,  an  i 
a^tt  matter,  or  thing  wha^tsoever  that  can  or  maj 
affect,  lessen,  or  make  void  either  or  an/y  of  the 
licences  for  the  time  being  granted  to  the  said 
pvhlic  house.**  The  defendant  was  convicted 
before  the  justices  of  ha/uing  committed,  on  the 
same  da/y,  two  offences  against  the  Licensing 
Acts  1872  and  1874,  but  the  convicting  justices 
directed,  under  sect.  13  of  the  Act  of  1874,  that 
neither  of  the  convietiotis  should  be  recorded  on 
tlie  defendants  licence. 

In  an  action  by  the  plaintiffs,  the  lessors,  to  re- 
cover the  possession  of  the  premises  from  the 
defendant,  the  lessee,  on  the  ground  offorfeitwe, 
and  for  damages  for  brea>ch  of  covenant,  U  was 

Held  by  the  cowrt  (KeUy,  0,B,}  and  Huddleston, 
B.),  on  demwrrer  to  the  plaini^e  etoUemmU  of 
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claim,  that  the  conviction  of  the  defendant  not 
ha/ving  been  followed  hy  a  record  of  the  convic- 
tion on  the  licence,  the  licence  was  not  **  ejected** 
wUhvn  the  meoming  of  the  covenant  in  the  lease, 
and  thai  there  had  been  no  breach  of  covenant 
by  the  defenda/nt,  a/nd  consequentVy  no  forfeitwre, 
Groodtitle  dem.  Lnxmore  v.  Sayille  (16  Bast^  95), 
and  the  dicta  therein  of  Lord  JEUenborough,  C.J., 
and  Le  Blanc,  J.,  cited  and  discussed. 
This  was  an  action  b^  the  plaintiffs  to  recover 
possession  of  a  public  house  and  premises,  of 
which  the  defendant  was  tenant  under  a  lease 
from  the  plaintiffs,  on  the  ground  that  the  de- 
fendant, having  been  convicted   by  the  justices 
nnder  the  Licensing  Acts  1872, 1874,  for  offences 
against  the  said  Acts,  had  thereby  committed  a 
breach  of  her  covenant  in  the  said  lease,  and  had 
80  incurred  a  forfeiture  of  such  leasa 
The  plaintiff's  statement  of  claim: 

1.  On  the  29th  Aug.  1874,  the  plaintiff  Dorothy 
Hannah  Wooler,  then  Dorothv  Hannah  Heslop, 
spinster,  by  deed  let  to  the  defendant  a  public 
house  or  inn  called  the  Black  Lion  Hotel,  and 
premises,  situated  in  Middlesbrough,  in  the 
county  of  York,  for  a  term  of  six  years  from  the 
13th  May  1874,  at  the  yearly  rent  of  50L,  payable 
half  yearly,  the  first  payment  of  such  rent  to  be 
made  on  the  23rd  Nov.  then  next. 

2.  Bv  the  said  deed  the  defendant  covenanted 
with  tne  said  plaintiff,  D.  H.  Wooler,  her  heirs 
and  assigns,  to  pay  the  said  yearly  rent  of  501.  at 
the  times  and  in  the  manner  so  appointed  as  afore- 
said for  the  payment  thereof,  and  to  "  keep  the 
said  public  house  or  inn  and  premises  open  as  a 
public  house,  and  that  in  the  usual  customary  way 
and  manner  as  houses  of  that  description  were 
kept,  and  that  she  would  not  do  or  omit  or  permit, 
or  suffer  to  be  done  or  omitted,  any  act,  matter,  or 
thing  whatsoever,  thai  couLd  or  might  affect,  lessen^ 
or  make  void  either  or  amy  of  the  licences  for  the 
time  being  granted  to  the  said  public  house  or 
inn  and  premises." 

3.  The  said  deed  also  contained  a  clause  or  proviso 
whereby  it  was  agreed  and  provided  that  in  case 
the  rent  thereby  reserved,  the  same  being  legally 
demanded,  should  be  in  arrear  for  twenty-one  days, 
or  "  in  case  any  breach  or  default  should  be  made  in 
any  of  the  covenants,  clauses,  or  agreements  in  the 
said  deed  contained,  upon  the  defendant's  part  to 
be  observed  and  performed,  it  should  be  lawful  for 
the  said  plaintiff,  D.  H.  Wooler,  her  heirs  and 
assigns,  into  or  upon  the  said  premises,  or  any 
part  thereof,  in  the  name  of  the  whole,  to  re-enter 
and  the  same  to  have  again,  re-possess,  and  enjo^, 
as  in  her  and  their  former  estate  as  if  the  said 
demise  had  not  been  made,  and  the  said  defendants 
from  thence  to  exnel,  remove,  and  put  out, 
anything  in  the  saia  deed  to  the  contrary  not- 
withstanding." 

'4.  On  the  26th  day  of  Sept.  1875,  the  said  D. 
H.  Wooler,  then  the  said  D.  H.  Heslop,  inter- 
married with  and  became  the  wife  of  the  plaintiff, 
Edward  Wooler. 

5.  On  the  14th  Oct.  1875,  the  defendant  kept 
open  the  said  publio-house  during  prohibited  hours. 
And  on  the  same  day  she  permitted  drunken- 
ness, and  was  herself  drunk  in  the  said  public* 
house ;  and  she  was  afterwards,  on  or  about  the 
18th  day  of  Oct.  1875.  dulv  convicted  before  the 
magistrates  sitting  at  Middlesbrough  aforesaid, 
and  fined  by  them  in  respect  of  the  two  former  of 
the  said  offences. 


6.  No  pay  mentor  satisfaction  whatsoever  has  been 
made  by  or  on  behalf  of  the  defendant  to  the 
plaintiffs  or  either  of  them  in  respect  of  the 
occupation  by  her  of  the  said  demised  premises 
for  the  period  of  time  which  has  elapsed  since  the 
13th  May  1875,  fi*om  which  time  up  to  the  present 
she  has  remained  and  still  now  remains  in  the 
possession  and  occupation  thereof. 

The  plaintiffs  claim — 1,  possession  of  the  said 
public-house  and  premises ;  2,  lOOOl.  damages  for 
the  defendant's  breaches  of  the  said  covenant 
respecting  the  mode  of  conducting  the  business 
of  the  said  public-house  and  premises. 

Statement  of  defence  : 

Demurrer  by  the  defendant  to  the  plaintiffs' 
statement  of  claim  as  bad  in  law,  on  the  jground 
that  it  does  not  show  any  breach  by  the  defendant 
of  the  covenants  in  the  said  deed  contained,  or  of 
any  of  them,  whereby  the  plaintiffs  have  a  right  to 
re-enter  upon  and  recover  possession  of  the  said 
premises,  or  to  receive  from  the  defendant  any 
damages  for  breach  of  covenant,  or  any  payment 
or  satisfaction  for  occupation  by  her  of  the  said 
premises ;  and  on  other  grounds  sufficient  in  law 
to  sustain  this  demurrer. 

Joinder  in  demurrer  by  the  plaintiffs. 

The  plaintiffs'  points. — First,  that  the  facts 
alleged  m  the  statement  of  claim,  and  admitted  by 
the  demurrer,  are  sufficient  to  entitle  the  plain- 
tiffs to  judgment  in  this  action  in  respect  of  the 
matters  claimed  in  such  statement ;  secondly, 
that  the  facts  alleged' in  the  5th  paragraph  of  the 
statement  of  claim,  and  admitted  oy  the  aemurrer, 
constitute  a  clear  breach  of  the  covenant  men- 
tioned in  the  second  paragraph ;  thirdly,  that  the 
facts  alleged  in  the  5th  paragraph  show  that 
the  defendant  omitted  or  permitted  or  suffered  to 
be  done  or  omitted  matters  that  could  or  mi^ht 
have  affected  the  said  licences  for  the  time  beme 
within  the  true  intent  and  meaning  of  the  saia 
covenant ;  fourthly,  that  the  facts  alleged  in  the 
5th  paragraph  show,  that  the  defendant  did  not 
keep  the  said  public  house  or  inn  and  premises 
in  the  usual  and  customary  manner  as  houses  of 
that  description  are  kept,  inasmuch  as  she  did 
not  keep  it  in  accordance  with  the  licensing 
statutes  in  force  for  the  time  being;  fifthly,  that 
upon  the  admitted  foots,  the  defendant  was  guilty 
of  offences  against  the  provisions  of  the  35  &  36 
Vict.  c.  94,  and  the  37  A  38  Vict.  o.  49,  which 
were  of  a  nature  to  affect  and  lessen  and  tended 
to  make  void  the  said  licences  by  virtue  of  the 
several  provisions  of  the  said  Acts ;  and  sixthly, 
assuming  the  defendant  was,  upon  the  admitted 
facts,  guilty  in  point  of  law  of  a  breach  of  either  of 
the  covenants  referred  to  in  the  2nd  paragraph, 
it  follows  that  the  plaintiffs  are  entitled  to  recover 
possession  of  the  said  demised  premises  under  the 
proviso  for  re-entry,  which  is  referred  to  in  the 
3rdparagraph. 

The  defendant's  points:  First,  it  does  not 
appear  by  the  statement  of  claim  how  any  of  the 
facts  therein  mentioned  was  or  were  a  breach  or 
default  of  or  in  any  of  the  covenants,  clauses,  or 
agreements  in  the  said  deed  contained,  on  the  de* 
fondant's  part  to  be  observed  and  performed* 
which  entitled  the  plaintiffs  to  recover  possession 
of  the  said  public-house  and  premises,  or  to 
recover  any  damages  as  claimed  by  the  plaintiffs ; 
secondly,  it  does  not  appear  by  the  said  statement 
that  any  rent  reserved  bv  tne  said  deed  was  in 
arrear,  or  that  the  defendants  did  not  keep  the 
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said  publio-bouse  or  iim  open  as  a  pablic-house  in 
the  OBiial  and  cds ternary  way  and  manner  as 
hoosee  of  that  description  were  kept ;  thirdly,  it 
does  not  appear  by  the  said  statement  what 
licenoe  or  licences  was,  or  were,  or  had  been  for 
the  time  being  granted  to  the  pubhc-honse,  or 
inn  and  premises,  or  how  and  in  what  manner  the 
defendant  did,  omitted,  or  permitted,  or  suffered 
to  be  done  or  omitted  any  act,  matter,  or  thing  that 
oonld  or  mi^ht  affect,  lessen,  or  make  void  either  or' 
any  of  the  licences  for  the  time  being  granted  to  the 
said  public-house,  or  inn,  and  premises ;  fourthly,  if 
itbemtendedby  the  statementof  claim  to  rely  on  the 
Licensing  Acts  of  1872  and  1874,  and  any  licence 
which  may  have  been  granted,  or  is  affecced  or 
regulated  under  or  by  virtue  of  those  statutes  or 
eiuier  of  them,  frith  respect  to  the  said  public- 
house,  then  io  is  to  be  observed  that  neither  the  13th 
section  of  the  former  of  the  said  statutes,  which 
imposes  a  penalty,  on  persons  licensed  to  sell  ex- 
cisable liquors  by  retail  in  any  house  or  premises, 
for  the  onence  en  permitting  drunkenness  in  such 
houses  and  premises,  nor  the  9th  section  of  the  latter 
statute,  which  imposes  a  penalty  on  such  persons, 
Ac,  for  the  offence  of  keepinp;  open  such  pre- 
mises for  the  sale  of  intoxicating  liquors  durins 
the  time  at  which  such  premises  are  by  the  said 
statute  directed  to  be  closed,  enacts  that  the 
committing  by  or  the  conviction  of  the  licensed 
persons  for  such  offences,  or  either  of  them,  shall 
cause  the  licenoe  or  licences  granted  to  such 
person  to  sell  excisable  liquors  as  aforesaid  to  be 
affected,  lessened,  or  made  void.  By  sect.  30  of 
tiie  Lioensmg  Act  1872  and  sect.  13  of  the 
Licensing  Act  1874  it  is  only  after  two  previous 
convictions  of  either  of  the  offences  of  wnich  the 
defendant  was  convicted,  and  where  such  two 
pieviouB  convictions  are  directed  by  the  con- 
victing justices  in  their  discretion  to  be  recorded 
on  the  Hcence,  that  a  third  conviction  of  either 
of  such  offences,  also  ordered  to  be  recorded 
on  Buoh  licence,  causes  a  forfeiture  of  such  licence. 
Sect.  13  of  the  37  &  38  Yict.  c.  49,  enacts  that  the 
justices  convicting  any  person  of  either  of  the 
offences  of  which  the  defendant  was  convicted, 
shall,  as  part  of  their  sentence,  direct  whether  or 
not  the  said  conviction  shall  be  recorded  on  the 
licence  of  such  person.  The  statement  of  claim 
does  not  allege  tnat  any  previous  conviction  of  the 
defendant  for  either  of  ther  said  offences  had  been 
so  directed  or  ordered  to  be  recorded  on  the 
licence,  or  even  that  anv  previous  conviction  of 
the  defendant  of  such  oftences,  or  either  of  them, 
had  ever  been  made  or  taken  place.  6.  The  said 
Licensing  Act  1872,  sect.  15,  enacts  that  any 
licensed  person  permitting  his  premises  to  be  a 
brothel,  snail  not  only  be  liaole  to  a  penalty  not  ex- 
ceeding 20L,  but  slml  on  conviction  forfeit  his 
license.  Other  offences  of  a  more  venial  nature  do 
not  by  the  said  licensing  Acts,  or  any  other  law, 
entail  or  cause  such  forfeiture,  unless  not  only  re- 
peated but  repeated  under  such  circumstances  of 
aggravation,  negligence,  or  wilful  de&^ult  by  the 
person  licensea  as  to  induce  the  convicting 
magistrates  as  part  of  their  sentence  to  order  sucn 
conviction  to  be  recorded  on  the  licence.  Only  on  a 
conviction  of  the  said  offences,  or  either  of  them, 
of  which  the  defendant  was  convicted  after 
two  previous  convictions  which  have  been  so 
ordered  to  be  recorded  on  the  licenoe,  is  the  licence 
forfeited.  The  defiendant  having  been  convicted  and 
fined  as  in  the  5th  paragraph  of  the  statement 
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of  claim  is  alleged,  bad  undergone  the  punishment 
intended  and  prescribed  by  the  statute.  But 
neither  of  such  convictions  having  been  recorded, 
or  ordered  to  be  recorded  on  her  licence,  it  is  a 
harsh,  forced,  incorrect,  unsound,  and  illegal  con- 
struction of  her  covenants  in  her  said  lease,  and 
of  the  dependent  clause  or  condition  of  re-entry 
by  the  lessor,  and  contrary  to  the  intention  of  the 
parties  to  tbe  said  lease  to  hold  that  the  lessee  has 
committed  a  breach  of  contract,  and  thereby  has 
incuiTed  a  forfeiture  of  tbe  estate  and  interest 
granted  to  her  by  the  lease,  in  procuring  which 
she  may  have  invested  all  her  means,  and  on 
retaining  which  her  livelihood  may  depend. 

By  an  agreement  between  counsel  on  both  sides 
these  additional  facts  were  taken  as  admitted  in 
the  course  of  the  argument,  viz.,  that  the  justices 
who  convicted  directed,  as  part  of  their  sentence, 
that  the  convictions  should  not  be  recorded  on  the 
defendant's  licence,  and  that  consequently  neither 
of  such  convictions  was  so  recorded. 

Cave,  Q.C.  (with  whom  was  Heath),  for  the  de- 
fendant, in  support  of  the  demurrer. — ^The  court 
are  called  on  to  say  whether  these  two  convic- 
tions, unaccompanied  by  any  record  of  them  on 
the  back  of  the  licence,  constitute  a  breach  of  the 
lessee's  covenant  and  a  consequent  forfeiture. 
Has  the  defendant  done  anything  which,  in  the 
actual  words  of  the  covenant  itself,  "  can  or  maj 
affect,  lessen,  or  make  void  the  licence  P  "  There  is 
no  pretence  for  saying  that  the  licence  has  been 
"  lessened  "  or  "  avoided,"  and  therefore  the  sole 
question  is,  has  it  been  "  affected."  Under  sect. 
13  of  the  Act  of  1872,  permitting  drunkenness  on 
the  premises  is  an  offence,  and  it  is  now  an 
offence  under  sect.  9  of  the  Act  of  1874, 
to  keep  a  public  house  open  lor  the  sale  of 
intoxicating  hquors  during  prohibited  hours, 
sect.  24  of  the  Act  of  1872  being  repealed.  If  two 
convictions  are  recorded  on  the  licence,  and  then 
a  third  conviction  ensues,  the  licence  is  rendered 
ipso  facto  void,  and  the  premises  are  disqualified^ 
unless  the  justices  otherwise  order  (sect.  oO  of  the 
Act  of  1874) ;  but,  in  the  absence  of  a  record  of  the 
conviction  on  the  licence,  the  licence  is  not  avoided 
nor  are  the  premises  disqualified  by  anv  number 
of  convictions.  The  indorsement  of  the  licence 
is  the  test,  and  if  the  licence  is  not  directed  to  be 
indorsed  with  a  record  of  the  conviction,  it  is  not 
in  any  way  "  affected  "  by  the  conviction.  Under 
the  Act  of  1872  the  licence  was  to  be  indorsed  by 
the  JQstices'  clerk,  unless  the  justices  otherwise 
directed;  but  by  the  latter  Act  of  1874,  the 
burden  is  thrown  upon  the  justices,  and  they  are 
required  to  inspect  the  register  of  licences  (which 
is  provided  for  by  sect.  31  of  the  Act  of  1872),  and 
to  declare  as  part  oftheir  sentence  whether  the  con- 
viction shall  or  shall  not  be  recorded  on  the  licence 
The  Act  of  1874  came  into  operation  on  the 
30th  July  in  that  year,  and  the  lease  here  was 
executed  on  the  20th  Aug.  following,  and  it  is 
probable  that  the  person  who  drew  this  covenant 
intended  the  word  "  lessen  '*  to  refer  to  the  provi- 
sion of  that  Act  under  which  (s.  49)  a  licenoe  may 
be  reduced  from  a  seven  day  to  a  six  day  licence, 
or  (s.  7)  the  hour  for  dosing  may  be  made  earlier, 
and  each  word  of  the  covenant  would  thus  have.a 
definite  meaning.  An  offence  against  the  Act  not 
followed  by  conviction  cannot  "  affect"  the  licenoe, 
nor  could  the  p>arties  have  meant  to  leave  the 
question  of  forieiture  to  a  jury  upon  so  vague, 
indefinite,  and  wide  a  question  as  that  of  drunken- 
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ness.  Oovonants,  the  breach  of  which  involve  a 
forfeitare,  are  always  construed  most  strictly  and 
with  a  strong  leaning  against  the  forfeiture. 

Morgan  Lloyd,  Q.C.  (with  him  was  Willis)  for 
the  plaintiffs  contra. — Whether  or  not  the  justices 
direct  the  licence  to  be  indorsed  is  not  the  ques- 
tion, for  whether  the  licence  be  indorsed  or  not 
the  conviction  must  be  recorded  on  the  register  of 
licences  (sect.  31  of  the  Act  of  1872)»  and  thus  the 
premises  are  immediately  affected.  There  is  a 
vested  cause  of  action  which  is  not  and  cannot  be 
touched  by  the  exercise  of  the  justices'  discretion. 
Protection  to  the  landlord  from  proceedings 
which  may  incur  the  loss  of  the  licence  is  needed, 
and  by  so  reading  the  covenant  a  plain  meaning  is 

fiven  to  the  words,  "which  mayor  can  affect,"  &c. 
he  words  are  not  "any  act  which  shall  have 
affected"  as  the  defendant's  construction  would 
seek  to  make  them.  That  it  is  the  conviction,  and 
not  the  record  of  it  on  the  licence  which  disquali- 
fies the  premises  is  obvious  from  sect.  56  of  the 
Act  of  1872,  by  which,  on  conviction  of  the  tenant 
for  an  offence  against  the  Act,  "  and  such  offence 
is  one,  the  repetition  of  which  may  render  the 
premises  liable  to  be  disqualified,"  the  owner  of 
the  premises  is  to  have  notice  of  the  conviction ; 
but  not  a  word  is  said  about  recording  it.  In  the 
plain  and  ordinary  understanding  of  language,  a 
conviction  for  an  offence  against  the  Act  must  be 
held  to  "  affect  the  licence."  He  cited  OoodtitU 
dem,  Luoomare  v.  SaviUe  (16  East,  95),  where  the 
rule  as  to  the  construction  of  clauses  of  for- 
feiture is  laid  down. 
Cave,  Q.C.,  was  not  called  on  to  reply. 
Kellt,  O.B. — ^In  this  case  it  appears  to  me 
that  no  offence  has  been  committed  leading  to  a 
forfeiture,  and  therefore  our  judgment  should  be 
for  the  defendant.  The  words  of  the  covenant, 
the  breach  of  which,  it  is  alleged,  has  caused  the 
forfeiture,  are  that  the  tenant  "  will  not  do,  omit, 
or  permit  or  suffer  to  be  done  or  omitted,  any 
act,  matter,  or  thing  whatever,  that  can  or  may 
affect,  lessen,  or  make  void,  either  or  any  of  the 
licences  for  the  time  being  granted  to  the  said 
public  bouse,  or  inn  and  premises."  Now  it 
appears  that  there  was  only  one  licence  in  exist- 
ence at  the  time  in  question.  I  am  glad  to  have 
had  the  assistance  of  my  brother  Huddleston, 
who  was  a  member  of  the  Legislature  when 
one  or  both  of  these  important  Acts  were 
passed,  and  who,  therefore,  is  accurately  acquainted 
with  the  question  and  the  provisions  of  the  statutes 
relating  to  it.  Let  us  then,  first  of  all,  consider 
what  is  the  state  of  the  law  upon  the  matter. 
The  object  of  the  landlord,  is,  of  course,  that  the 
licence  shall  be  kept  intact,  and  ultimately  un- 
avoided.  Now,  a  licensed  tenant  may  be  convicted 
of  one,  or  even  of  two,  offences  agn.inst  the  Act, 
but  the  licence  is  not  avoided,  and  no  foifeiture 
effected  unless  those  two  convictions  are  recorded 
on  the  licence  itself,  and  are  followed  by  a  third 
conviction.  The  justices  have  the  power  of  doing 
an  act  by  which,  and  it  is  the  first  act  by  which, 
under  these  statutes,  the  licence  may  be  in  any 
wise  affected,  and  that  is,  thev  may  order  the  con- 
viction to  be  indorsed  upon  tne  licence ;  but  unless 
and  until  that  indorsement  is  made,  the  licence  is 
entirely  unaffected.  In  a  sense,  no  doubt,  the 
licence  may  be  said  to  be  affected  directly  the 
offence  is  once  ordered  to  be,  or  is,  indorsed  upon 
it ;  but  it  is  only  in  cose  that  is  followed  by  subse- 
quent offences,  and  the  subsequent  result  of  such 


offences,  that  the  licence  is  avoided.  The  question, 
then,  is,  whether  anything  that  has  been  done,  or 
that  may  be  done,  which  renders  it  more  or  less 
probable  that  at  last  the  licence  will  be  avoided, 
can  be  said  to  "  affect "  the  licence  and  work  a  for- 
feiture.   In  considering  the  question,  I  do  not 
propose  to  follow  closely  either  Lord  EUenborough 
or   Le  Blanc,  J.,  in   the  views  taken  by  them 
upon    the     subject    of  forfeitures    in    Uoodtitle 
dem  Imxmore  v.    Saville  (16  East,  95).    In  my 
judgment,    in    order    to    work    a    forfeiture    of 
property,    the    acts    which    are    to    effect    the 
lorfeiture    or  affect     the    property,    should    be 
expressed  in  language  so  clear,  express,  and  m- 
telligible,    as  to  leave  no    room  or   reason   for 
doubt  in  the  mind  of  the  judge  who  is  called  upon 
to  decide  the  question,  that  the  act  in  question 
does,  according  to  a  fair  and  reasonable  construction 
of  the  language  used,  and  the  understanding  and 
intelligence  of  the  parties  to  the  contract,  amount 
to  a  forfeiture.   Indeed,  as  has  been  justly  observed 
by  the  learned  counsel  for  the  defendant,  it  would 
be  highly  inconvenient  and  unjust  that  persons  who 
may  have  invested,  it  may  be,  their  whole  fortune, 
in  taking  and  setting  up  a  public  house,  should, 
by  reason  of  the  uncertainty  or  ambiguity  of  the 
language  of  their  lease,  be  kept  in  perpetual  dread 
of  the  risk  of  a  forfeiture,  which  might  be  their 
ruin.    I  do  not,  therefore,  propose  to  take,  on  the 
one  hand,  the  too  severe  and  strict  view,  or,  on  the 
other  hand,  the  too  lenient  view  of  the  langroage 
here  used  with  regard  to  ofiences  against  these  Acts 
of  Parliament ;  but  I  say  that,  upon  every  principle 
of  common   sense  ana   justice,    the    particular 
acts  which  are  to  constitute  or  to  incur  a  forfeiture 
ousht  to  be  most  clearly  defined  and  expressed, 
and  to  be  most  clearly  understood  between  the 
parties.    Now  it  was  contended  by  Mr.  Lloyd  for 
the  plaintiffs,  that  any  act  amounting  to  an  offence 
against  the  Licensing  Acts  would  be  a  breach  of  the 
tenant's  covenant,  and  cause  a  forfeiture,  even 
before  it  is  ascertained  or  known  whether  there 
will  or  not  be  a  conviction.    But  see  what  the 
result  of  that  would  be.    It  is  an  offence  against 
the  Act,  under  the  closing  clause,  if  the  premises 
are  allowed  to  be  kept  open  after  the  prescribed 
time  for  closing,  and  it  might  be  that  an  accident 
had  happened    in   the    neighbourhood,  and  the 
injured  person  might  be  brought  to  the  house  in 
a  dying  state,  and  the  house  might  be  kept  open 
beyond  the  hour  for  closing,  in  order  to  administer 
the  requisite  necessaries  and  stimulants,  in  the 
hope  of  saving  the  man's  life,  and  thus  an  offence 
against  the  Act  would  have  been  committed.    Bat 
who  in  such  a  case  would  dream  of  prosecuting 
for   itP    or,    if   anybody    did,    what   magistrate 
would    convict    the    innkeeper  P      I    can    only 
say,    if    the    parties    meant   and    intended   to 
contract,  that  such  acts  as  these  should  be  fol- 
lowed by  such  consequences,  nothing  would  have 
been  easier  than  to  say  in  a  few  words  that,  if  the 
tenant  should  commit  any  offence  a^inst  the  Act 
followed  by  prosecution  and  conviction,  and  if  he 
should  repeat  the  offence  and  be  again  convicted, 
then  the  premises  should  be  forfeited.    If  that 
was  the  intention  of  the  parties,  and  the  tenant 
chose  to  enter  into  such  a  covenant,  and  tdce  his 
chance  of  the  consequences,  then  no  one  could 
complain.    It  would  be  easy  to  express  these  con- 
sequences and  what  would  oe  the  cause  of  a  for- 
feiture, in  a  single  sentence,  or  even  in  a  single 
line,  if  such  were  intended.    I  think  it  is  only 
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when  something  is  done  which  direotly  operates 
npon — I  might  almost  say  which  touches— the 
licence,  and  which  if  it  is  followed  by  other  acts 
is  to  lead  to  its  avoidance,  that  the  licence  can, 
within  the  meaning  of  these  words,  be  said  to  be 
"affected."  An  unendorsed  licence  is  jnst  as 
operative  for  all  pun)ose8  as  it  was  the  day  after 
it  was  granted,  and  as  if  no  offence  had  been 
committed,  and  no  conviction  had  taken  place,  and 
it  is  therefore  not  in  anywise  "  affected/'  As  to  any- 
thing being  done  that  would  "  lessen  "  the  licence, 
I  confess  1  do  not  know  how  a  licence  can  be  "  les- 
sened," or  what  does,  or  can,  or  cannot  **  lessen  "  it. 
Bat  the  substantial  question  is  whether  anything 
has  been  done  which  "  may  or  can "  affect  the 
licence.  At  the  present  moment  the  licence  is 
just  as  valid  and  valuable  as  it  was  before,  and  it 
18  only  that  something  has  been  done  which  may 
or  may  not  render  it  more  or  less  probable  that  on 
some  future  occasion  it  may  be  forfeited.  The 
words  of  this  covenant  are  not,  in  my  opinion, 
sufficiently  clear  and  intelligible  to  be  held  to 
work  a  forfeiture,  and  the  licence  cannot  be  said 
to  have  been  "  affected." 

HuDDLSSTON,  B. — This  question  arises  in  the 
shape  of  a  demurrer  to  a  statement  of  claim  under 
the  Judicature  Act,  and  I  own  when  I  heard  Mr. 
Cave  taking  the  most  technical  objections  to  the 
form  of  the  statement  of  claim,  I  for  one,  speaking 
for  myself,  determined,  in  so  far  as  I  possibly 
could,  to  prevent  the  recurrence  of  those  special 
demurrers,  which  certainly  at  one  time  rendered 
the  observations  upon  the  administration  of 
justioe  somewhat  well  founded;  and  if  this  had 
been  a  mere  technical  objection  to  the  form  in 
which  the  statement  of  claim  was  drawn,  I  at 
least  should  not  have  given  it  any  particular 
favour.  But  a  very  siibstantiid  Question  arises 
here.  We  have  to  consider,  upon  tne  facts  which 
have  been  admitted  upon  both  sides,  whether 
there  has  been  a  forfeiture  under  a  covenant 
which  is  set  out  in  the  statement  of  claim.  The 
covenant  has  been  already  alluded  to,  and  the 
facts  that  are  to  be  taken  as  admitted,  which  show 
that  there  has  been  aforfeicure,  and  are  not  only  the 
facts  stated  in  paragraph  5  of  the  statement,  but 
one  also  which  was  very  properly  admitted  by  Mr 
Lloyd,  will  enable  us  to  come  to  a  just  con- 
clusion. The  facts  to  be  taken  as  admitted 
were,  as  I  think,  that  the  defendant  had  been 
convicted  of  keeping  the  house  open  in  prohibited 
hours;  of  suffering  drunkenness  upon  the  pre 
mises,  and  of  being  drunk  herself ;  and  that  two 
of  such  convictions,  or  two  convictions  for  one  or 
both  cases,  took  place  before  the  magistrates. 
But,  and  this  is  a  fact  which  is  admitted,  these 
convictions  were  not  accompanied  by  that  which 
is  placed  in  the  discretion  of  the  justices,  namely, 
an  indorsement  recording  them  on  the  licence. 
What  then  is  the  meaning  of  the  covenant  here, 
and  in  what  way  are  we  to  interpret  it  P  In 
Goodtitle  dem,  Luxmare  v.  Saville  (ubi  sup.)  Lord 
Ellenborough  in  his  judgment  said :  "  In  the  con- 
struction of  covenants  of  this  sort  they  are  neither 
entitled  to  favour  or  disfavour,  whether  they  are 
to  create  a  forfeiture  or  to  continue  an  estate; 
but  we  are  to  put  the  fair  construction  upon  them 
according  to  the  apparent  intention  of  the  con- 
tracting parties."  And  Le  Blanc,  J.,  in  the  same 
case  said,  "  the  court  must  be  thoroughly  satisfied 
of  the  construction  of  the  lease  contended  for  as 
estabHshing  such  forfeiture  before  they  give  an 


opinion  which  is  to  destroy  the  lease."  Now  in 
the  present  case  I  have  not  without  difficulty  come 
to  a  conclusion,  and,  in  doing  so,  I  have  adopted  Lord 
Ellenborough's  rule,  and  have  endeavoured  to  look 
at  the  covenant  neither  adversely  nor  favourably ; 
but  according  to  what  appears  to  be  the  clear  and 
fair  construction  of  the  contract  entered  into,  and 
what  was  the  intention  of  the  parties ;  not  forget- 
ing  the  well  known  rule  that  a  covenant  is  to  be  con- 
strued most  strongly  against  the  stipulating  party. 
As  to  the  limited  interpretation  that  Mr.  Cave  gave 
to  the  words  "  affect,  lessen,  or  make  void,"  and 
his  argument,  that  in  the  mind  of  the  frainer  of 
this  deed  there  was  present  the  distinction  intro- 
duced by  the  Licensing  Act  of  1874,  which  was 
passed  m  July  1874,  the  covenant  in  question 
oeing  entered  into  in  the  following  Ar^st,  I 
can  only  say  that  I  am  not  inclined  to  give  much 
weight  to  that  argument,  which  woula  attribute 
such  immense  and  unusual  diligence  to  the  drawer 
of  this  deed.  The  Lord  Chief  Baron  has  alluded  to 
my  experience  acquired  in  another  place;  but  I 
may  say  that  I  have  not  been  guided  solely  by  that 
experience,  nor  have  I  allowed  it  to  interfere  with 
the  full  and  proper  interpretation  of  the  Act. 
But  it  may  not  be  amiss  to  remember  that 
before  the  two  recent  Licensing  Acts  were 
passed  there  were  certainly  always  two,  if 
not  more,  licences,  one  by  the  magistrates, 
and  one  from  the  excise,  and  it  may  well  be  that 
the  person  who  drew  this  covenant  had  that  state 
of  things  in  his  mind  in  putting  in  the  words 
"  either  or  any  of  the  licences."  I  think  that  these 
words,  "  affect,  lessen,  or  m\ike  void,"  must  be  read 
according  to  their  common, ordinary  English  mean- 
ing. My  Lord,  referring  to  the  word  "  lessen," 
said  it  was  difficult  to  tell  exactly  or  to  understand 
how  one  could  "lessen"  a  licence.  But  the 
licence  is  granted  not  to  the  premises,  but  to  the 
individual.  Of  course,  if  it  is  taken  away  from  the 
individual  it  affects  the  premises,  and  if  the  licence 
is  taken  away  from  the  individual  in  the  middle  of 
the  term  it  would  *'  lessen  "  the  term  of  that  licence. 
But  I  think  we  must  take  the  words  "  affect  or 
lessen  "  as  general  terms,  referring  to  certain  acts, 
which  may  interfere  with  or  diminish  the  duration 
or,  it  may  be,  the  value  of  the  licence.  There  is 
no  doubt  that  the  licence  itself,  that  is  speaking 
literally,  the  document,  is  not  affected  unless 
there  is  a  record  upon  it  of  the  conviction, 
and  unless  there  is  such  a  record  the  premises  are 
not  "  affected."  I  recollect,  as  a  matter  of  history, 
the  great  arguments  used  against  Lord  Aberdare'a 
Act  of  1872  with  reference  to  its  reqairing  a 
record  of  the  conviction  to  be  indorsed  on  thi' 
licence  in  every  case  unless  the  convicting  magis- 
trate or  justices  directed  that  it  should  not  be  so 
recorded ;  and  that  Act  also  required  a  register  of 
all  convictions  to  be  kept.  It  was  said  that  a 
result  not  at  all  intended  was  often  the  conse- 
quence of  that  enactment,  inasmuch  as,  thoagli 
the  justices  might  not  order  the  conviction  to  bo 
recorded,  yet  the  clerk  was  bound  under  the  Act 
to  record  it  on  the  licence  in  the  absence  of  a 
special  direction  to  the  contrary,  and  the  justices 
may  have  inadvertently  omitted  to  give  any  direc- 
tion. This  was  considered  to  be  an  undesirable 
state  of  things,  and,  accordingly,  the  13th  section 
of  Cross's  Act  of  1874  made  it  imperative  upon 
the  convicting  justices,  before  pa85>ing  sentence 
in  the  case  of  a  conviction,  to  take  into  considera- 
tion not  only  the  offence  then  in  question,  but 
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the  previouBly  recorded  convictions,  if  any,  and  to 
declare  as  part  of  their  sentence  whether  the 
present  conviction  should  or  shoald  not  be  re- 
corded upon  the  licence.  The  burden  is  thus 
thrown  upon  the  justices.  I  think,  not  giving 
to  the  words  "m£^  affect"  the  extended  mean- 
ing for  which  Mr.  L'oyd  argued,  viz.,  that 
thev  mean  any  act  which,  if  other  stepto  follow, 
will  affect  the  licence,  but  giving  to  then  a 
iyr  interpretation,  that  the  reasoniS^le  construc- 
tion of  the  covenant  is,  if  the  justices,  having  all 
the  circamstances  before  them,  choose  not  to 
order  the  conviction  to  be  indorseid  on  the  licence, 
then  the  licence  is  not  affected  ;  if,  on  the  other 
hand,  they  choose  to  have  it  so  indorsed,  then  the 
licence  is  affected  substantially ;  then,  for  the  first 
time  there  is  something  which  may  be  regarded 
as  the  first  step  in  a  series  of  steps,  which  may 
end  in  that  which  may  cause  a  forfeiture.  That 
first  step  is  a  record  of  a  conviction  on  the  licence. 
By  thus  construing  the  words  of  this  covenant  I 
think  we  shall  really  be  dealing  fairly  between  the 
two  parties,  and  putting  on  the  words  the  inter- 
pretation which  tney  may  be  reasonably  supposed 
to  have  themselves  intended.  Mr.  Morgan 
Lloyd,  who  omitted  no  possible  point  in  favour 
of  a  harsh  construction  of  the  covenant,  drew 
an  argument  from  the  56th  section  of  the 
Act  of  1872,  enacting  that  on  conviction  of 
a  tenant  for  an  offence,  the  repetition  of  which 
may  render  the  premises  liable  to  be  'Mis- 
qualified,"  the  justices'  clerk  shall  serve  the  owner 
of  the  premises  with  a  notice  of  the  conviction. 
It  is  ODvious  from  the  marginal  note  that  the 
object  of  the  section  was  to  protect  the  owners, 
not  only  such  owners  as  brewers,  but  mortgagees, 
trustees,  and  others  interested  in  the  property. 
Mr.  Lloyd's  argument,  and  it  was  a  fair  one,  was 
that  from  the  use  of  the  phrase  "  repetition  of  the 
offence,"  the  Legislature  must  be  taken  to  have 
imagined  that  the  mere  conviction  without  indorse- 
ment on  the  record  would  affect  the  owner.  I  do  not, 
however,  think  that  that  ought  to  alter  our  view 
of  what  is  ttie  fair  meaning  and  construction  of 
this  covenant,  and  whether,  upon  the  facts 
admitted,  there  has  been  a  forfeiture.  I  have 
arrived  at  my  present  conclusion,  not  without 
considerable  difficulty  and  doubt,  but  I  con- 
gratulate myself  upon  being  able  to  come  to  the 
same  conclusion  as  that  arrived  at  by  the  Lord 
Chief  Baron,  and  to  say  that  the  defendant 
is  not  liable.  Judgment  for  the  defendant. 

Solicitor  for  the  plaintiffs,  0.  B.  Wooler, 

Solicitors  for  the  defendant,  lUffe,  BusseU,  and 
Tliffef  agents  for  Barron,  Darlington. 


Feb.  24  aaid  26, 1876. 
(Before  Bbamwell,  Cleasbt,  and  Akfhlett,  BB.) 

Lewis  v,  Garr. 

Municipal  corporation — Atd^yrmayi  supplying  goods 
to  to%on  council — Disqualification — *'  Having  ojn 
interest  in  a  contract  — Alderman  a-cting  suhss' 
quently  to  contract  without  re-election — Action 
against  for  penalties — 5  ^  6  Will.  4  c.  76,  sects, 
28  and  53. 

By  sect.  28  of  the  Municipal  Corporations  Act  (5  Sf 
6  W,  4  c.  76)  "  no  person  shall  be  qualified  to  oe 
elected,  or  to  be  a  councillor  or  an  alderman  of 
any  borough  ....  during  such  time  as  lie  shaU 


have,  directly  or  indireotVy,   by  hims^  or  hie 
partner,  any  share  or  interest  in  am/u  contract  oi* 
employm>ent  toUh,  by,  or  on  behalf  of  the  cowndl 
of  such  borough,**    And  by  sect,  53  of  the  same 
stai/ute,  "  if  awy  person  shall  act  as  .  ,  .  alder- 
ma/nor  councillor  ,  ,  ,  for  any  borough  .  .  .  with' 
out  being  duly  qualified  at  the  time  of  making  ihe 
declarcUum  hereinbefore  required  in  that  bmalf, 
or  aftw  he  shall  cease  to  be  qualified  according  to 
the  provisions  of  this  Act,  or  after  he  shdSL  become 
disqualified  to  hold  any  such  office,  he  shaU,  for 
every  such  of ence,  forfeit  the  sum  of  501,,  to  berer 
covered,  ^c. 
The  defendant  was  a  tradesman  and  an  aldermaai 
of  the  borough  of  M,,  and  between  l^th  June 
and    31«<  Bee,  1874,    diffe^-ent    orders   for  the 
supply  of  goods  by  him  for  the  use  of  the  Oorpora- 
turn  were  given  to  him  on  the  part  of  the  town 
council,  the  defendant  from  time  to  time  sitting  tn 
his  capacity  of  alderman  on  the  committee  of  the 
council  by  whom  the  resolutions  for  the  ordering 
of  the  goods  were  passed.     The  orders  were  in  due 
course  on  ea>ch  occasion  sent  to  the  defendani*s 
shop,  cmd  the  goods  therein  speckled  were  sup- 
plied by  him ;  the  prices  of  the  goods  hupplied  on 
the  several  occasions  being  Ss.,  6s.,  6s.,  10l.,2l.  lOs., 
and  5».  respectively.    The  total  amount  (13Z.  lOs.) 
was  paid  by  the  town  council  to  the  defendant  by 
a  cheque  on  the  6th  May  1875. 
In  an  action  a^gainst  the  defendant  for  penalties 
under  sects,  28  and  53  of  the  statute,  for  acting 
as  an  alderman  after  having  become  disqualified, 
the  declaration  charged  that  before  and  at  the 
time    of  committing    the   offence,  ^c,    the  de- 
fendant, being  an  alderman  of  the  borough,  had 
become  disqualified  to  hold  the  office  by  having  an 
interest  in  certain  contracts  for  the  supply  of  goods 
to  the  town  council  for  reward  to  the  defendant, 
and  after  becoming  so  disqualified,  and  within 
three  months  before  suit,  he  acted  as  aldermanfor 
the  said  borough,  contrary  to  the  form,  ifc, ;  and 
it  was,  upon  the  facts  above  stated, 
Held,    by    the    Court    {BramweU,    Oleasby,    and 
Amphlett,  BB.),  that  the  dealing  in  question  was 
a  contract  within  sect,  28  (see  Nicholson  v.  Fields, 
31  L.  J.  283,  Ex.  \  7  H.  ^  N.  810),  but  that  the 
allegations  in  the  declaration  were  not  proved, 
and  the  defendant,  by  acting  as  an  alderman,  as 
alleged,  had  not  rendered  himself  liable  to  the 
penalties  imposed  by  sect.  53. 
By  BramweU,  B.— Sect  28  only  shows  that  the 
defendant  was  not  de  jwre  an  alderman,  and  sect. 
53  imposes  a  penalty  upon  a  person,  not  for 
cutting  when  not  de  jure  an  alderman  but,  for 
acting  without  being  duly  qualifisd  at  the  time  of 
making  the  declaration  required  by  the  statute 
upon  his  election. 
By  Oleasby,  B,--The  words  of  sect.  53,  ** after  lie 
.  shall  become  disqualified,  Sfc,,**  tmuA  be  read  to 
mean,  '*  after  he  shciu  become  disqualifisd,  and 
while  he  is  so  disqualified.** 
This  was  an  action  by  the  plaintiff,  as  a  burgess  of 
the  borough  of  Macclesfied,  to  recover  under  sect. 
53  of  the  Municipal  Corporation  Act  (5  &  6  Will.  4, 
c.   76)  divers  penalties  of  501,  each  against  the 
defendant,  forhavin^^  acted  as  an  alderman  for 
that  borough  on  various  occasions  after  he  had 
become  disqualified  to  hold  that  office,  by  reason 
of  bis  having  a  share  or  interest  in  a  certain  con- 
tract with  the  council  of  the  said  borough,  within 
the  meaning  and  prorisions  of  sect.  28  of  the  »au\ 
statute.    By  his  declaration  the  plaintiff  charged 
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that,  before  and  at  the  time  of  oommitting  the 
crienuiceB  thereinafter  mentioned,  the  borongh  of 
Maooleefield  was  a  borough  named  in  Schedule 
A  of  the  Municipal  Corporations  Act  (5  &  6  Will.  4, 
c  76),  and  the  defendant  claimed  to  be  an  alder- 
man of  the  said  boroagh,  and  to  use  and  exercise 
the  office  of  aiderman  of  the  said  borough  ;  and 
before  and  at  the  time  of  committing  the  said 
offencea  the  defendant  had  become  disqualified  to 
hold  the  office  of  alderman  of  the  said  borough, 
aooordinff  to  the  said  statute,  to  wit,  by  having  a 
share  and  interest  of  and  in  certain  contracts  with 
the  council  of  the  said  borough,  to  wit,  certain 
contracts  for  the  supply  of  goods  by  the  defen- 
dant to  the  said  council,  for  reward  to  be  paid  by 
the  said  council  to  the  defendant  for  the  same. 
Yet  the  defendant,  not  regarding  the  said  statute, 
after  the  passing  of  the  said  statute,  and  after  he 
had  become  so  disqualified  as  aforesaid,  and  within 
three  calendar  months  before  the  commencement 
of  this  suit,  on  divers,  to  wit,  six  several  occasions, 
acted  as  alderman  for  the  said  borough,  contrary 
to  the  form  of  the  statute  in  such  case  made, 
whereby  he  forfeited  for  each  of  the  said  offences 
502.,  amounting,  to  wit,  to  300Z.  Yet  he  had  not 
paid  the  same. 

The  defendant  pleaded  not.guilty  (by  Statute  21 
Jac.  1,  0.  4,  s.  4  (Public  Act),  and  upon  that  plea 
issue  was  joinea. 

At  the  trial,  before  Lord  Colendge,  C.J.,  at  the 
last  summer  assizes  at  Chester,  the  following 
appeared  to  be  the  facts  of  the  case  as  either 
proved  or  admitted. 

The  plain tifi*  was  a  burgess  of  the  borough  of 
Macclesfield,  which  is  a  borough  within  schedule 
A  of  the  Municipal  Corporations  Act  (5  &  6  Will.  4, 
c.  76),  and  the  defendant  was  an  inhabitant  of  the 
same  borough,  carrying  on  the  trade  and  business 
of  a  tallow  chandler  there,  and  was  also  an 
alderman  of  the  said  borough,  and  had  pre- 
viously been  mayor  of  the  borough.  It  ap- 
peared that  between  the  19th  June  and  the  3l8t 
bee.  1874,  six  different  orders  were  given  to  the 
defendant  on  the  part  of  the  town  council  for  the 
supply  of  goods  (tallow)  by  him,  for  the  use  of  the 
corporation,  the  defendant,  from  time  to  time,  sitting 
as  alderman  on  the  committee  of  the  town  councu 
by  which  the  resolutions  were  passed  ordering  the  ; 
said  goods  to  be  supplied.  These  orders  were  in 
due  course  sent  to  the  defendant's  shop,  and  the 
goods  therein  specified  were  supplied  by  him.  The 
Sill  or  invoice  showine  the  difrerent  transactions 
was  subsequently  sent  m  to  the  town  council : 

The  amount  of  the  account  (13L  10«.)  was  paid 
in  one  sum  by  the  town  council  bv  cheaue  on 
the  6th  May  l875,  and  the  account  was  duly  re- 
ceipted and  signed  by  the  defendant.  Subse- 
quently, and  previously  to  the  commencement 
of  this  action,  on  the  11th  June  1875,  the 
defendant  sat  and  acted  five  times  as  an  alderman 
of  the  said  borough  without  having  been  re-elected, 
and  it  was  to  recover  penalties  under  sect.  53  o! 
the  Municipal  Corporations  Act,  in  respect  of  his  so 
acting,  he  being  disqualified  to  act  under  sect. 
28  of  the  statute,  that  the  present  action  was 
brought. 

The  learned  judge  being  of  opinion  that  the 
case  came  within  .the  mischief  pointed  out  by  the 
Act,  a  verdict  was  found  for  the  plaintiff  for  250L, 
being  five  penalties  ot  50Z.  each,  and  though  leave 
to  move  was  refused  to  the  defendant  by  the 
learned  judge,  execution  was  novcrthcloss  stayed 


to  give  him  an  opportunity  of  moving,  if  advised 
so  to  do. 

A  rule  nisi  was  accordingly  obtained  by 
Mclntyre,  Q.C.,  on  behalf  of  the  defendant,  during 
the  last  Michaelmas  sittings,  calling  on  the 
plaintiff*  to  show  cause  why  the  verdict  for  him 
should  not  be  set  aside,  and  a  new  trial  be  had 
on  the  ground  that  the  learned  judge  misdirected 
the  jury  in  telling  them  that  any  supply  of  goods 
to  the  council  was  within  sect.  28  of  the  5  &  6 
Will  4,  c.  76,  and  disqualified  the  defendant  from 
being  an  alderman. 

The  following  are  the  sections  of  Ihe  Municipal 
Corporations  Act  (5  &  6  Will.  4,  c.  76)  which  are 
material : 

Sect.  28 :  That  no  person  shall  be  qoalified  to  be  elected, 
or  to  be  a  ooan<mlor  or  an  alderman  of  any  saoh 
borough  .  .  .  unless  he  shall  be  seised  or  possessed^  of 
real  or  personal  estate,  or  both,  to  the  foUoiiinv 
amount,  that  is  to  say  ...  or  during  suoh  time 
as  he  shall  have,  direotly  or  indirectly,  by  himself 
or  his  partner,  any  share  or  interest  in  any  eon- 
tract  or  emplovment  with,  by,  or  on  behalf  of  such 
oonnoil.  Provided  that  no  person  shall  be  disqualified 
from  being  a  oounoillor  or  alderman  of  any  borough  as 
aforesaid  by  reason  of  his  being  a  proprietor  or  share- 
holder of  any  company  which  shall  contract  with  the 
council  of  such  b<nK>ugh  for  lighting  or  supplying  with 
water,  or  insuring  afainst  fire,  any  part  of  snoh  borough. 

Sect  52 :  Provided  that  if  any  person  holding  the 
office  of  mavor,  alderman,  or  oounoillor  for  any  borough 
shall  be  declared  bankrupt ...  or  being  an  alderman,  shall 
be  absent  for  more  thsji  six  months  at  one  and  the  same 
time  (except  in  ease  of  illness)  from  the  borough  of 
which  he  shall  be  .  .  .  alderman  or  oounoillor,  then,  and 
in  every  such  case,  such  person  shall  immediately  be- 
come disqualified,  and  shall  cease  to  hold  the  office  of 
such .  .  .  alderman  or  coucillor  as  aforesaid .  .  .  and  the 
council  thereupon  shsJl  forthwith  declare  the  said^  office 
to  be  void,  and  shall  signify  the  same  by  notioe  in 
writing  unaer  the  hands  of  three  or  more  of  them, 
countersign  affixed  by  the  town  derk,  to  be  affixed  in 
some  public  place  within  the  borough,  and  the  said  office 
shall  uiereupon  become  void. 

Sect.  53:  That  if  any  person  shall  act  as  mayor, 
alderman,  or  oounciUor  ...  for  any  borough  without 
making  the  deoluration  hereinbefore  required  in  that 
behalf,  or  without  being  duly  qualified  at  the  time  of 
making  such  declaration,  or  after  he  shall  cease  to  be 
qualified  accordinpf  to  the  provisions  of  this  Act,  or  after 
he  shall  become  disqualified  to  hold  any  such  office,  he 
shall  for  every  such  offence  forfeit  the  sum  of  SOL,  such 
sum  to  be  recovered  with  f  uU  oosts  of  suit  by  any  person 
who  will  sue  for  the  eame  within  three  months  aifter  tbe 
commission  of  such  offence  by  action  of  debt  or  on  the 
case  in  any  of  Her  IdDsjesty's  Superior  Courts  of 
Record,  Ac.  .  . 

Arthur  Williams,  with  whom  was  Tlie  Solkit<yi'' 
General  (Sir  H.  S.  GiflEard,  Q.C.)  now  showed 
cause  for  the  plaintiff  against  the  rule.  It  has 
not  hitherto  been  decisively  settled  how  far  such  a 
transaction  as  the  present  comes  within  the  pro- 
visions of  sects.  28  and  53  of  the  Municipal  Cor- 
porations Act,  and  that  is  the  question  now  to 
be  decided.  The  plaintiff  contends  that  as  soon  as 
the  defendant  first  entered  into  this  contract,  on  the 
9th  June  1874,  he  became  disqualified,  or  ceased 
to  be  qualified,  under  sect.  28,  and  by  acting  after- 
wards, whilst  so  disqualified,  became  subject  to 
the  penalties  imposed  by  sect.  53.  [Bramwell,  6. 
— Suppose  after  payment  of  the  amoant  he  had 
resigned,  and  had  been  re-elected  ?]  That  would 
be  different,  and  is  what  he  should  have  done.  He 
must  be  re-elected  in  order  to  regain  his  qaalifica- 
tion.  The  material  question  is  whether  the  trans- 
action here  comes  within  the  meaning  of  sect.  28, 
as  being  the  "  having  any  share  or  interest  in  any 
contract,  <&u."    The  section  makes  him  at  once 
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disqaalified  on  becoming  iDterested,  and  during 
Bucn  time  as  he  shall  be  so.    There  are  many  de- 
cisions upon  this  and  similar  statutory  provisions 
passed  with  a  view  of  preventing  the  corruptions 
ensuing  from  such  transactions  between  officials  of 
public  bodies  and  corporations,  and  members  while 
m  office.    There  are  statutes,  for  instance,  relating 
to  poor  law  guardians,  turnpike  trustees,  and  so  on. 
Sect.  28  here  differs  in  its  terms  from  those  other 
statutes.    In  Le  Feucre  v.  Lcmkeater  (3  E.  &  B. 
530  ;  23  L.  J.  254,  Q.  B.),  the  defendant,  an  alder- 
man of  a  municipal  borough,  to  a  district  wholly 
comprised  within  which  the   Public  Health  Act 
1848  was  applied,  and  the  corporation  of  which 
boruugh  were  constituted  the    Local    Board    of 
Health,  contracted  to  supply  the  board  with  iron 
railings,  and  purchased  the  iron  for  the  purposu 
of  performing  his  contract ;  and  afterwards,  con- 
tinuing io  be  ac  alderman,  was  elected   mayor. 
In   an  action    against   him  for   penalties    under 
sects.  28  and  53  of  the  present  Act,  for  acting  as 
mayor  while  disqualified  hj  being  interested  in  a 
contract  with  the  council,  it  was  held  that  it  was 
not  an  interest  in  a  contract  within  sect.  28,  and 
there  was  no  liability  to  penalties.     In  the  course 
of  the  argument  that   point  was  disposed  of  by 
Crompton,  J.,  who  saia :    "  This  was  an  action 
under  sect.  6  of  the  55  Geo.  3,  c.  137,  the  words  of 
which   are  much  more  extensive   than   those  of 
sect.  28  of  5  &  6  Will.  4,  c.  76.    If  the  contract 
with  those  executing  the  works  had  been  colour- 
able, so  that  Lankester  was  really  interested  in 
the  contract,  it  would  be  another  affair.    The  fact 
that  goods  used  in  a  contract  wore  supplied  by  a 
member  of  the  council  may  be  evidence  that  he 
had  a  concealed  interest  in   the    contract,    but 
nothing  of  the  sort  is  found  here,  and  it  would  be 
a  ^ery  strange  thing  to  hold  a  member  of  the 
council  liable  to  penalties  because  in  the  ordinary 
course  of  trade  a  contractor  bought  articles  at  the 
member's  shop."     The  distinction  between  that 
case,  as  stated  by  Crompton,  J.,  and  the  present 
one  is  obvious.    [Bbamwell,  B. — If  you  cite  that 
case  for  the  purpose  of  distinguishing  it  from  the 
present  one  you  need  not  do  so,  for  we  are  all 
agreed  as  to  that.]      Technically  speaking,    no 
doubt  the  purchase  of  two  pennyworth  of  nails 
over  the  counter  is  a  contract,  and  would  techni- 
cally come  within  the  terms  of  the  section,  but  of 
course  the  section  must  be  viewed  and  construed 
reasonably.    The    intention    of    the    Legislature 
here  was  clearly  to  prevent  any  such  transactions 
going  on.     The   matter   was    substantially  con- 
cluded by  Nicholson  v.  Fields  in  this  court  (31 
L.  J.  233,  Ex. ;   7  II.  &  N.  810).    There,  in  an 
action  against  a  Town  Commissioner,  under  a  local 
Act,  incorporating  the  Commissioners  Clauses  Act 
1847,  for  acting  as  commissioner  after  disqualifi- 
cation, a  bill  made  out  by  defendant  and  addressed 
to  the  commissioners,  for  lime  supplied  at  different 
times  and  receipted  by  defendant,  was  held  evidence 
for  the  jury  that  he  was  concerned  in  a  contract 
within  the  Commissioners  Clauses  Act  (10  h  11 
Yict.  c.  16,  s.  9),  and  that  he  thereby  became  dis- 
qualified under  sect.  15  of  the  same  Act,  which 
imposes  a  penalty  on  commissioners  acting  after 
having  become  disqualified.     The  words   in    the 
section  of  that  Act  are  substantially  the  same  as 
those    here.     All    the  objections  possible  to  be 
raised  to  a  transaction  like  the  present  are  dealt 
with  and    got  rid  of  in   the  judgments  in  that 
case.    Pollock,  C.B.,  expressly  said  that  the  small- 


nees    of    the  amount  was    immaterial,   and  had 
nothing  to  do  with  the  question,  for  that  every 
description  of  dealing  by  the  oommissioners  was 
intended   to  be  put  an  end  to.    Martin,  B.,  too, 
thought   that  where   articles  were  supplied  on 
credit  from  time  to  time  over  the  counter,  thoim^h 
of  small  amount,  there  would  be  evidence  of  a 
contract ;  and  Channell,  B.,  said :  "  I  think  we  are 
giving  a  very  wholesome  effect  to  a  very  important 
Act  of  Parliament,  which  is  intended  to  guard 
against  not  onlv  actual  abuse,  but  any  possibility 
of  abuse,  and  that  in  so  doing  we  give  a  reason- 
able construction  to  the  Act,  and  one  which  we 
mav  reasonably  suppose  the  Legislature  intended, 
and  that  we  should    be  defeating  its    intention 
unless  we  went  the  length  we  do  in  making  this 
rule  absolute."    The  wording  of  sect.  28  is  pecu- 
liar.   It  should  be  read  as  putting  two  distinct 
alternatives.    A  man  shall  not  be  *'  qualified  to  be 
elected  during  such  time,  &c.,"  so  that  if  elected, 
while  a  contract  exists,  he  would   be  subject   to 
penalties  for  acting  without  being  duly  qualified. 
The  words  '*  during,  Ac,"  were  put  in  to  meet  the 
contingency  of  election  or  re-election,  and  are  solely 
applicable  to  that.  The  words  "or  to  be  an  alder- 
man," refer  to  the  continuance  of  the  qualification. 
Had  it  been  properly  framed  the  section  would 
have  had  two  branches ;  first,  disqualifying  from 
election  during  such  time,  &c. ;  and,  secondly,  it 
would  have  said,  "  and  he  shall  cease  to  be  an 
alderman,"  as  in  the  Commissioners  Clauses  Act. 
The  moment  the  defendant  became  disqualified 
he    could    not  act    until    re-elected.    The  words 
"  cease  to  be  qualified  "  in  sect.  53,  mean  when  he 
becomes  "  disquaUfied,*"  and  for  acting  after  be- 
coming '*  disqualified  "  he  is  subject  to  the  penalty. 
The  office  may  not  be  vacant  until  he  is  removed 
by  prooeedings  in  the  nature  of  a  quo  warranto  ,- 
but    he   cannot  act  till  purged    by   re-election. 
[Amfhlstt,  B.,  referred  to  sect.  52  as  shovring  the 
meaning  of  the  word  "  disqualified,"  and  referred 
also  to  the  property  qualification  of  an  alderman 
under  the  first  part  of  sect.  28,  and  asked  if  an 
alderman  on  ceasiuff  for,  a  day  or  a  week  to  have 
that  qualification,  though  he  should    afterwards 
regain  it,  would  require  to  be  re-elected  before 
ne  could  act  again.]    It  would  seem   to    be  the 
logical  consequence  that  he  must  be  re-elected. 
[Amphlett,  B. — Justices  of   the  peace  are  under 
heavy  penalties  for  acting  without  qualification, 
but    it    is    laid   down    in  Burns'   Justice,    that 
becoming  disqualified  by  loss  of  property  will  not 
prevent  a  justice  acting,  without  any  fresh  commis- 
sion, after  regaining  his  qualification.]     A  com- 
mission, which  would  have  to  be  renewed  at  the 
pleasure  of  the  Crown,  differs  from  an  exuress 
statutory  provision  like    the  present.    The  pro- 
viso at  the  end  of  sect.  28  shows  that  the  section 
means  a  disqualification  operating  upon  his  being 
an  alderman.    The  object  of  the  Legislature  is 
very  clear,    and  it   would  be  entirely  frustrated 
and  the  statute  become  illusory,  if  the  defendant's 
contention  and  construction  were  to  prevail.     (He 
cited  also  Barber  v.  Waite  (1  A.  &  E.  514 ;  3  Nev, 
h  Man.  611),  and  the  observations  of  Taunton,  J. 
there,  as  to  the  object   of    the    Legislature    in 
statutes  of  this  kind.) 

WIntyre,  Q.C.  and   Coxon,  for  the  defendant, 
contra,  supported  their  rule,  and  contended  that  the 
real  and  true  meaning  of  the  words,  "  shall  not  be 
qualified  to  be  elected,  or  to  be,"  &c.,  "  during  the 
i  time,"  &c,,  is,  that  whilst  a  contract  continues  in 
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existence,  whether  for  a  lone  or  short  time,  a  man 
shall  cease  to  he  qualified  to  he  elected,,  or  to 
be  qualified  to  act  or  to  he  an  alderman,  hnt  that 
his  office  is  not  vacated ;  and  sect.  52  greatly  aids 
that  armament  hy  showing  that  when  the  Legis- 
lature intended  the  office  should  be  vacant,  and 
the  man  should  cease  to  be  an  alderman,  it  used 
apt,  proper,  and  distinct  words  to  effect  the  object. 
Two  sets  of  circumstances  were  in  the  mind  of  the 
Legislature,  and  those  mentioned  in  sect.  52  arc 
not  alluded  to  in  sect.  28.  Ceilain  qualifications 
necessary  for  election  are  specified  in  sect.  28,  and 
then  come  the  words  of  disqualification  now  before 
the  court.  No  doubt,  during  the  time  of  an 
existing  contract  a  candidate  for  office  would  be 
disqualified  for  being  elected ;  but  if  the  contract 
were  completed  during  the  canvass,  what  is  there  to 
prevent  his  being  qualified  to  be  elected  P  So,  if  the 
contract  be  entered  into  by  an  alderman,  though  he 
may  have  been  in  a  Rtate  of  suspension  during  the 
progress  of  it,  the  moment  it  is  completed  he  is 
free,  and  requires  no  re-election.  Had  it  been 
otherwise  the  Act  would  have  declared  the  office 
vacant,  and  have  directed  a  new  election.  It  may 
be  that  during  the  progress  of  the  contract,  a  quo 
warranto  might  have  issued  against  him  to  show 
cause  by  what  right  he  was  an  alderman.  The 
section  relied  on  by  the  plaintiff  means  that 
he  shall  nob  sit  or  act  as  an  alderman  during 
the  oontixiuance  of  his  interest  in  a  con- 
tract, but  that  if  that  interest  ceases  the 
moment  the  contract  is  completed,  and  every 
thin^  has  been  performed  under  it,  then  the  dis- 
qualification ceases,  and  he  is  no  longer  dis- 
qualified from  being  an  alderman,  and  does  not 
require  re-election.  Nicholson  v.  Fields  {vhi  8%vp~) 
oited  by  the  plaintiff  is  completely  distingui^- 
able.  There  there  was  no  temporary  disqualifi- 
cation, Dut  an  absolute  cesser  of  holding  the  office, 
and  on  attempting  and  claiming  the  right  to 
exercise  the  functions  of  the  office  under  such 
circumstances  he  properl}r  came  within  the  penalty 
clause  in  the  Act  of  Parliament  in  that  case.  So 
here,  if  a  bankrupt  alderman  were  to  act  he  would 
be  liable  under  sect.  52  of  the  Act  to  all  the 
penaltiee,  because  he  had  by  express  enactment, 
by  becoming  bankrupt,  "  ceased  to  be  **  an  alder- 
man, and  "ceased  to  be  qualified  to  be"  one. 
But  under  sect.  28  it  is  not  a  continuing  dis- 
qualification beyond  the  time  when  the  coatract 
is  concluded.  [Bramwell,  B. — Suppose  an  alder- 
man to  have  committed  some  disqualifying  act, 
and  no  gru)  warranto  to  be  applied  for  within  a 
year,  does  he  thereby  get  over  the  disqualifica- 
tion?] Certainly,  it  is  thought  that  he  would. 
The  case  in  the  Queen's  Bench  of  Ufta.  v  Hh-n/ncis 
(18  Q.  B.  526;  21  L.  J.  304,  Q.  B.),  is  precisely  in 
point  upon  that  very  question,  and  the  efiiect  of 
that  case  is  that  if  a  man  continues  in  office  for 
more  than  a  year  after  the  last  dealing,  he  cannot 
be  ousted  upon  a  qiw  warranto.  The  disqualifi- 
cation here  existed  only  during  the  continuance  of 
the  contract,  and  the  liability  to  penalties  must 
be  commensurate  with  the  continuance  of  the 
disqualification,  and  therefore  the  liability  to 
penalties  is  only  in  respect  of  his  acting  during 
the  time  the  contract  continues.  The  section  is, 
no  doubt,  obscurely  worded,  but  being  a  highly 
penal  one,  it  must  be  construed  most  favourably 
to  the  subject,  who  is  not  to  be  mulcted  in  a  heavy 
penalty  in  the  absence  of  very  clear  and  distinct 
groQBOB  for  making  him  liable.    [Bramwill,  B. — 


There  is  this  to  be  said  on  the  other  hand,  that 
this  being  a  highly  reprehensible  practice,  the 
words  of  the  statute  should  not  be  unnecessarily 
strained  in  order  to  give  a  liberal  interpretation  in 
favour  of  the  subject.]  Had  a  casual  sale  like  this 
been  intended  to  be  prevented  it  would  have  been 
done  by  express  words.  [Bramwbll,  B. — I  am 
afraid  the  case  of  Nicholson  v.  Fields  {uhi  sup.) 
is  against  you  so  far  as  it  decides  that  a  dealing 
such  as  this  is  a  contract  within  the  statute.]  The 
contrary  is  not  here  contended  for,  but,  unless  the 
Legislature  has  clearly  shown  its  intention  that  a 
contract,  although  concluded  and  done  within  five 
minutes,  is  to  operate  as  a  thorough  disqualifica- 
tion, and  that  a  man  cannot  accept  office,  or  act  in 
office,  except  at  the  risk  of  these  onerous  penalties, 
then  the  defendant  ought  not  to  be  held  liable, 
and  this  rule  ought  to  be  made  absolute. 

Bramwell,  B. — I  think  that  this  rule  should  be 
made  absolute,  as  the  plaintiff  did  not,  in  my 
opinion,  prove  his  case.  Whether  the  Le^slature 
intended  that  such  contracts  should  or  should 
not  be  within  the  purview  of  the  Act  is  another 
matter ;  but  I  think  that  if  a  shillingsworth  of 
stationery  were  bought  of  an  alderman  by  or  on 
behalf  of  the  corporation,  it  would  be  a  contract 
within  the  Act  of  Parliament  between  the  corpora- 
tion and  that  alderman.  Probably,  if  the  Legisla- 
ture had  intended  it,  they  would  have  used  the 
word  "  dealing."  or  some  such  expression.  How- 
ever, independently  of  any  reasoning  upon  the 
matter,  I  think  the  case  is  concluded  by  that  of 
Nicholson  v.  Fields  {ubi  sup.)  where  a  somewhat 
similar  contract  was  involved.  In  that  case 
it  was  a  bill  for  lime  supplied  to  ceitain  commis- 
sioners. In  the  present  case  it  is  a  supply  of 
candles  or  tallow.  The  question  is  whether  the 
defendant's  position  comes  within  the  28th  sect, 
of  the  Act.  Now,  where  it  is  necessary  that  the 
case  should  be  logically  stated,  either  under 
the  old  system  or  under  the  more  modem 
form  of  pleading,  one  cannot  help  getting  some 
assistance,  by  referring  to  the  moide  of  stating  it 
adopted  by  the  pleader ;  and  I  think  that  if  we  look 
at  tne  declaration  here,  it  will  be  found  that  the 
plaintiff  has  not  proved  his  case.  For  what  does 
the  declaration  say  P  It  says  that  the  borough  of 
Macclesfield  is  a  corporation  within  the  Municipal 
Corporations  Act,  that  the  defendant  claims  to  be 
an  alderman  of  the  borough,  that  before  and  at 
the  time  of  the  committing  of  the  grievance  he 
had  become  disqualified  to  hold  the  office  of  alder- 
man of  the  borough.  That  has  certainly  not  been 
proved;  because  Mr.  Williams  concedes  that  if 
ne  had  put  himself  up  for  election  as  an  alderman 
at  the  time  the  declaration  is  speaking  of,  he 
would  undoubtedly  have  been  qualified  to  hold  the 
office.  It  is  true  that  possibly  he  could  not 
have  put  himself  up  at  that  time,  because  he  was 
already  in  office,  and  perhaps  could  not  be  removed 
except  by  a  quo  warranto ;  but  still,  if  in  some 
way  or  other  he  had  got  out  of  office,  he  would 
not  have  been,  as  the  declaration  says  he  was, 
"  disqualified  to  hold  the  office  of  alderman.*'  The 
declaration  then  goes  on  and  says,  *'  to  frit,  by 
havinff  a  share  and  interest  in  certain  contracts 
with  the  council  of  the  said  borough."  Now  I  con- 
strue that  to  mean,  and  it  is  obviously  its  plain 
meaning,  that  at  the  time  he  committed  the 
offence  he  had  an  interest  in  a  contract.  If  it 
had  meant  "having  had,"  it  should  have  said 
so,  but  it  does  not.    This,  to  my  mind,  shows 
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the  &cts  properly  and  correctly ;  but  it  also  satis- 
fies  me  that  the  plaintiff  has  no  case.  Now, 
instead  of  dealing  with  the  declaration,  I  will  deal 
with  the  substance  of  the  matter.  It  is  alleged 
that  the  defendant  by  what  he  has  done  has 
brought  himself  within  the  53rd  sectiqn  of  this 
Act  of  Parliament.  Before  considering  the  53rd 
section  it  will  be  as  well  to  direct  our  attention  to 
the  52nd  section,  to  which  my  brother  Amphlett 
referred  daring  the  argument,  and  pointed  out 
that  that  section  states  what  is  a  disqualification, 
namely,  that  if  any  person  holding  the  office  shall 
be  declared  a  bankrupt,  or  if  any  of  the  other 
things  therein  mentioned  shall  happen,  he  shall 
immediately  become  disqualified,  and  shall  cease  to 
hold  the  office.  The  53rd  section  is  this,  "  That 
if  any  person  shall  act  as  mayor,  alderman,  or 
councillor,  &c,  .  .  .  without  being  duly  qualified 
at  the  time  of  making  the  declaration  therein- 
before required,  or  after  he  shall  cease  to  be  Quali- 
fied according  to  the  provisions  of  this  Act,  or 
after  he  shall  oecome  disqualified  .  .  ."  Now  the 
defendant  had  not  become  **  disqualified,"  because 
that  means  "  disqualified  "  as  previously  stated, 
and  that  he  had  certainly  not  become.  Therefore 
the  question  is,  whether  he  had  "  ceased  to  be 

?uali£ed  according  to  the  provisions  of  this  Act.'* 
n  order  to  ascertain  whetner  he  had  "  ceased  to 
be  qualified,"  Mr.  Williams  referred  us  to  the 
28th  section  of  the  Act,  and  said  that  that 
showed  that  he  had  "  ceased  to  be  qualified."  Now 
let  us  see  what  that  section  does  say.  It  says, 
"  No  person  shall  be  qualified  to  be  elected  "  (and 
Mr.  Williams  desired  us  for  the  moment  toleave 
out  the  words  "  or  to  be,  Ac.")  during  such  timeas 
he  shall  have  any  share  or  interest  in  any  contract, 
Ac."  If  that  were  all,  of  course  that  would  not  do 
for  Mr.  Williams,  because  the  defendant  had  no 
interest  at  the  time  he  was  elected;  but  then 
Mr.  Williams  goes  on  to  say,  "  No  person  shall 
be  qualified  to  be  elected,  or  to  be  an  alderman  of 
the  Dorongh,  during  such  time  as  he  shall  have 
any  interest  in  an^  contract,"  Ac.  The  meaning 
of  that,  he  says,  is  that  he  shall  not  be  elected 
if  at  the  time  of  the  election  he  is  interested 
in  a  contract,  and  that  he  shall  not  "  continue  to 
be,"  during  the  time  that  he  is  so  interested,  an 
alderman  of  the  borough.  The  learned  counsel 
had  some  little  difficulty  to  contend  with  in  the 
words  "during,  Ac,"  but  he  was  not,  I  think, 
averse  from  adopting  this  mode  of  dealing  with 
them,  that  is,  either  to  say  that  some  sense  must 
be  made  of  them  in  some  way  which  it  was  not  for 
him  to  point  out,  or  that,  at  all  events,  if  the  words 
were  to  continue  in,  then  we  were  to  take  them 
with  this  consequence,  that  inasmuch  as  the  man 
cannot  be  an  alderman  during  the  time  lie  shall 
have  ceased  tohe  de  jure  an  alderman,  and  shall 
be  liable  to  be  turned  out  upon  a  quo  warranto, 
and  does  not  come  into  a  lawful  aldermanic 
condition,  that  is  to  say,  he  does  not  resume 
the  aldermanic  status  lawfully  on  ceasing 
to  be  interested  in  a  contract,  therefore  the 
28th  section  was  to  be  read  thus :  "  He  shall 
not  be  elected  if  he  is  interested  at  the  time  of  the 
election,  and  if  he  become  interested  afterwards 
he  shall  cease  to  be  an  alderman  de  jure"  Now  I 
do  not  think  that  that  ingenious  argument  is  well 
founded.  I  am  not  at  all  sure  that  the  meaning  is 
not  one  that  is  very  commonly  and  properly  ex- 
pressed by  the  preclusion  of  doubts  in  this  way  ; 
the  law  maker  supposes  that  it  is  not  enough  to 


sa^  that  the  man  shall  not  be  elected,  because  it 
might  be  said  "  they  ought  not  to  elect  him,  but 
they  have  done  so."    And  so  it  is  not  unfrequently 
guarded  against  by  this  sort  of  expression,  "he 
shall  not  be  elected,  or,  if  elected,  he  shall  not  be  " 
— so  and  so.    I  am  not  sure  that  the  Legislature 
had  any  further  meaning  in  the  words  they  used  in 
that  section  than  that.    But,  supposing  we  were 
to  put  upon  them  the  meaning  which  Mr.  WilliamB 
says  we  ought  to  do,  and  were  to  read  them  thus, "  he 
shall  not  be  elected  if,  at  the  time  of  his  election, 
he  is  interested  in  a  contract,  or  if,  after  election, 
he  become  interested  in  a  contract,  he  shall  cease 
to  be  an  alderman."    Is  that  within  the  53rd  sec- 
tion P    The  53rd  section  says  (I  say  nothing  now 
about  disqualification,  as  I  have  already  dealt  with 
that,  but  the  53rd  section  says)  "  that  if  he  shall 
act  without  being  duly  qualified  "  a  certain  thing 
shall  happen;  ,bnt  if   Mr.  Williams's  argument 
was  stretched  to  the  utmost,  and  every  part  were 
made    to    agree    together,    it    does    not    follow 
that    the    defendant   here    has   acted    "  without 
being."    The  argument  proves  not    that  he    is 
"  disqualified,"  but  that  he  is  not  an  alderman  at 
all.    Now,  if  the  statute  had  said  that  he  shall 
not  act,  not  being  an  alderman,  then  Mr.  Williams's 
argument  might  have  gone  a  long  way  to  prove 
that  he  was  not  de  jure  an  alderman ;  but  the  5drd 
section  says,  "  without  being  qualified."    Bat  be 
was  qualified,  because  it  is  conceded,  and  it  is 
manifestly  so,    that  if    by  any   chance   he    got 
out  of  office,  he  could  immediately  get  in  again 
by  making   himself  duly    qualified.    It   is    im- 
possible to   read  these  words   as   "not  being," 
because  these  consequences  would  follow,  that  if 
there  was  an  informality  in  the  election,  which 
would  subject  the  man  to  be  turned  out  upon  a 
quo  warranto,  during  all  the  time  he  would  be 
subject  to  penalties.    As  far  as  I  know,  there  is 
no  provision  in  the  Act  of  Parliament  against 
that.    If  we  hold  that  this  section  is  to  extend  to 
the  case  of  a  man  who  is  acting,  and  who  is  not 
de  jure  an  alderman,  there  is  nothing  to  prevent 
his  being  subject  to    penalties.    Without,  how- 
ever, having  recourse  to  Mr.  Coxon's  argument  as 
to  the  indulgent  way  of  dealing  with  the  subject, 
and  giving;  the  utmost  weight  to  the  plaintiff's 
argument,  it  seems  to  me  that  sect.  28  only  shows 
that  the  defendant  was  not  de  jure  an  alderman, 
and  that  sect.  53  imposes  a  penalty,  not  upon  a 
person  who  is  acting  when  not  de  jure,  or  defa^cto 
an  alderman,  but  upon  one  who  acts  without  beinff 
duly  qualified  at  the  time  of  making  the  required 
declaration,  and  that  is  not  the  case  with  the  de- 
fendant.   There  is  another  argument  which  has 
incidentally  arisen,  and  which  seems  to  me  to  be 
strong  to  show  that  that  must  be  the  meaning  of 
the  statute.      Mr.   Williams,   in    answer  to  our 
question,  what  would  be  the  conseauences  of  sect. 
28  being  interpreted,  as  he  said  it  ought  to  be» 
and  whether  the   office  was  ipso  facto  void,  or 
whether   it  could    be    made  void    upon    a    quo 
warranto,  said  that  it  was  not  tp«o  facto  void,  but 
that  it  would  be  vacated  upon  a  qu^  warranto. 
Now  observe  the  consequence.    The  quo  warranio 
must  be  moved  for  within  a  year.  Suppose  it  is  not 
moved  for  within  that  period,  then  the  man  is  an 
alderman,  and  de  jure  an  alderman,  and  cannot  be 
turned  out,   and  yet  he  cannot  act  without  being 
subject  to  penalties.     That  seems  to  be  an  incon- 
sistency, and  to  demonstrate  that  the  contention 
on  the  part  df  the  plaintiff  here  cannot  be  in«m- 
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tained.  Bnt  then  it  is  said  that  we  ongbt  to  deal 
with  the  words  of  these  sections  strictly,  and  to 
pat  npon  them  the  construction  for  which  the 
plaintiff  has  contended,  because  the  consecnience  of 
not  doing  so  would  be  very  disastrous.  I  do  not 
agree  with  that.  I  am  by  no  means  dear,  as  I  said 
bdore,  that  the  Legislature  intended  to  deal  with 
such  a  case  as  this  in  this  way.  I  am  very  much  in- 
clined to  think  that  if  they  had  intended  that  such  a 
case  as  this  should  be  included  in  the  section  they 
would  have  used  such  a  word  as  "dealing,"  or 
some  saob  comprehensive  expression.  I  think 
that  yerr  likely  what  they  had  in  their  minds  was 
one  of  tliose  continuing  contracts,  that  is  to  say  a 
contract  for  the  supply  of  coal  for  a  year  or  so,  a 
contraci  to  do  a  large  job  of  building,  or  something 
cf  that  kind,  where  a  man  may  make  a  large  profit 
if  he  has  got  friendly  persons  to  contract  with  nim ; 
and  I  doabt  yery  much  whether  the  Legislature 
intended  these  words  to  comprehend  the  case  of  a 
trifling  dealing  oyer  the  counter,  and  where  the 
price  paid  for  the  article  was  well  known,  though 
I  think  the  words  which  they  haye  used  here  will 
comprehend  such  a  case.  This  is  one  of  those 
cases  where  the  law  maker  has  had  a  general  in- 
tent in  his  mind,  and  has  realised  his  intent  in 
a  way  which,  if  we  look  at  either  half  of  the  enact- 
ment, perhaps  we  should  say  that  he  has  not  done 
it,  but  which,  if  we  look  at  the  whole,  we  should 
say  that  he  has  done  it.  I  do  not,  for  my  own 
put,  think  that  any  of  the  disastrous  conse- 
quences which  haye  been  pointed  out  will  flow 
from  our  decision.  Mr.  Williams  has  suggested 
that  if  this  were  to  be  allowed  we  should 
haye  an  alderman  who  is  a  stationer,  on 
one  day,  giying  an  alderman  who  is  a  coal 
merchant  an  order,  on  different  terms  to  those 
which  he  would  allow  to  a  member  of  the  public, 
to  supply  coals,  and  that  then  the  coals  would  be 
supplied  and  paid  for,  and  thereupon  the  alder- 
man, who  is  the  coal  merchant,  would  do  the  same 
good  tnm  to  the  stationer.  I  doubt  yery  much 
whether  that  is  the  sort  of  thing  that  was  intended 
to  be  proyided  against  or  that  was  apprehended 
by  the  Act  of  Parliament  asj  likely  to  take  place. 
I  really  think  that  when  the  whole  of  the  pro- 
yision  is  looked  at,  it  will  be  seen  that  the  prohi- 
bition is  against  a  man's  acting  during  the  con- 
tinuance of  a  contract,  and  that  that  was  the 
mischief  which  the  Legislature  intended  to  guard 
against,  and  that  they  were  content  that,  after  the 
contract  was  oyer,  he  should  act,  knowing  that 
under  those  circumstances  it  would  preyent  the 
making  of  long  contracts  because  of  the  disquali- 
fication penalty  in  the  case  of  an  alderman  acting, 
■nd  not  caring  much  about  prohibiting  short 
contracts  of  this  kind.  Really  T  do  not  feel  pressed 
by  the  difficulty  which  Mr.  w  ilHams  put  to  us  as 
to  the  policy  of  the  Act  of  Parliament.  Upon  the 
words  of  the  statute  I  think  that  there  was 
no  case  to  go  to  the  jury,  and  consequently 
that  this  rule  must  be  made  absolute.  There  is, 
howeyer,  nothing  to  be  tried,  and  I  should  suggest 
to  the  parties  that  they  should  have  the  point 
decided  upon  a  special  case ;  but  if  they  cannot  so 
arrange  it,  why  of  course  it  must  go  down  again. 
No  doubt  they  can  carry  it  up  to  the  Appeal 
Court;  but  supposing  the  Court  of  Appeal  to 
agree  with  us,  the  only  thing  the  parties  could 
do  would  be  to  draw  up  an  order  for  a  new  trial. 
I  should  think  they  had  better  agree  upon  a  special 
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Clxabby,  B. — I  haye  oome  to  the  same  conclu- 
sion, feeling  that  to  some  extent  the  case  is  within 
the  mischief  pointed  at  by  the  statute,  but  feeling 
bound  at  the  same  time  to  giye  a  somewhat  strict 
interpretation  to  this  penal  section  of  it.  I  haye 
not  myself  much  doubt  that  this  contract  is  not 
only  within  the  mischief  contemplated  by  the  Act, 
but  that  it  comes  within  the  yery  terms  of  it. 
Considerable  assistance  is  deriyed  in  construing 
the  Act,  from  considering  the  terms  of  the  sub- 
sequent statute  of  15  Yict.  c.  5,  which  explains 
the  Act  and  amends  it.  In  that  latter  statute 
there  is  the  following  clause :  "  That  from  and 
after  the  passing  of  this  Act  no  person  shall  be 
deemed  to  haye  had  or  to  haye  an  interest  in  a 
contract  or  employment  with,  or  on  behalf  of  such 
council,  commissioners,  or  trustees,  by  reason  only 
of  his  haying  had  or  haying  a  share  or  interest 
in  any  newspaper  in  which  any  adyertisement  re- 
lating to  the  i^airs  of  any  such  borough,  council, 
commissioners,  or  trustees  may  haye  been  or  may 
hereafter  be  inserted,"  which  shows  that  it 
applies  to  single  acts  of  that  sort,  and  not  to 
a  permanent  contract.  It  seems  to  me  that 
without  that  Act  of  Parliament  a  mere  contract  of 
that  description  would  haye  been  sufficient.  It 
was  merely  put  in  ex  dbundcmti  cauteld,  to  preyent 
any  such  question  arising.  It  seems  to  me  to 
indicate  some  idea  that  the  Act  of  Parliament 
would  apply  in  the  disqualification  clause  to  a  con- 
tract of  that  description.  That  being  so,  the 
question  which  we  haye  to  deal  with  arises,  first  of 
all,  on  the  53rd  section,  and  then  we  shall  haye 
to  refer  to  the  28th  section.  Now,  the  53rd  section, 
which  imposes  the  penalty,  enacts  that  the  indi- 
yidual  shall  be  exposed  to  the  penalty  if  he  acts 
"after  he  shall  become  disquaUfied  to  hold  any 
such  office."  But  these  words  must  be  read  to 
mean,  "  after  he  shall  become  disqualified,  and 
while  he  is  disqualified."  Now,  it  is  conceded 
that  although  the  defendant  may  be  disqualified, 
it  is  not  one  of  those  permanent  disqualifications 
which  attaches  to  a  person  for  a  particular  period, 
as  is  the  case  in  respect  of  some  other  matters ; 
but  that  he  might  be  re-elected,  and  that  he  might 
be,  after  such  re-election,  entitled  to  act,  and, 
therefore,  the  53rd  section  must  necessarily  (and 
I  do  not  think  that  that  has  been  disputed  at  all) 
be  read  as  if  it  had  in  it  the  words,  "  and  while 
he  is  disaualified,"  and  as  if  it  made  the  penalty 
attach  if  he  acted  while  his  disqualification  existed. 
That  will  throw  us  back  upon  what  I  will  call  the 
qualification  or  di8(]|ualification  power,  that  is 
to  say,  the  28th  section.  Whilst  saying,  in  the 
first  instance,  that  I  haye  myself  not  the  least 
doubt  that,  notwithstanding  those  disqualifica- 
tions which  haye  been  referred  to  here,  the  office 
would  Continue  full — ^indeed,  it  is  pretty  plain, 
under  the  52nd  sect.,  which  has  been  alreaay  re- 
ferred to,  the  language  of  which  is  much  strongei 
and  which  says  that  '*  the  Council  shall  thereupon 
declare  the  office  to  be  yoid,  and  shall  signify  the 
same  b^  a  notice  in  writing,"  and  so  on,  to  be 
affixed  m  a  particular  way,  "  and  the  said  office 
shall  thereupon  become  yoid;"  there  is  yery  little 
doubt  that  until  that  course  has  been  pursued  the 
office  is  not  yoid,  and  looking  at  the  words  of  the 
statute  the  course  pointed  out  thereby  must  be 
strictly  followed.  That,  I  think,  is  quite  clear. 
We  come  then  to  the  real  difficulty  in  the  construc- 
tion of  the  28th  section^  yiz.,  the  introduction  into 
it  of  the  words  "  during,  4o."    It  is  said  that  in 
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reading  this  section  it  would  be  giving  due  effect 
to  it,  and  not  be  rejecting  anything  in  it  if  we 
were  to  read  it  thus :  "  He  shall  not  be  qualified 
to  be  elected,  or  to  act  as  an  alderman  daring,  &g." 
That  would,  no  doubt,  to  a  certain  extent,  be  depart- 
ing from  the  language  of  the  Act,  because  the  words 
are  "  or  to  be,"  &c.  Then  if  we  are  to  read  it  so 
as  to  give  some  effect  to  the  words,  "  during 
such  time,"  &c.,  we  must  in  some  way  deal  yriin 
those  words  "  during,  &c"  The  learned  counsel 
for  the  defendant  has  been  unable  to  do 
that,  and  was  rather  in  a  difficulty  to  suggcnt 
any  form  of  expression  to  carry  this  provision 
into  effect,  except  by  a  total  alteration  of  the 
language,  so  as  to  obtain  the  effect  which  he 
sought  to  give  to  it.  I  do  not  feel  myself  bound 
to  reject  the  word  "during,"  nor  to  give  a  dif- 
ferent effect  to  it  with  reference  to  the  different 
pans  of  the  clause ;  and  giving  to  the  word,  when 
applied  to  the  words  "  qualified  to  be  elected," 
that  meaning  which  is  suggested  as  the  proper 
one,  I  do  not  conceive  that  without  some  stronger 
reason  than  has  been  shown  we  should  be 
justified  in  giving  a  different  meaning  to  it  when 
applied  to  the  words  "  or  to  be,"  &c.  We  must 
ffive  a  reasonable  meaning  to  the  words,  and 
though  I  feel  rather  more  strongly  than  my 
brother  Bramwell  does  with  regard  to  our  look- 
ing at  the  mischief  which  the  Act  of  Parlia- 
ment was  intended  to  remedy,  still  I  think 
it  is  manifest  in  this  instance,  particularly,  as  is 
often  the  case  in  others,  that  the  Legislature  has 
only  imperfectly  remedied  the  mischief.  The  law 
does  not  allow  us  to  introduce  words  in  order  to 
explain  the  meaning  of  an  Act  of  Parliament.  I 
am  of  opinion,  therefore,  that  it  is  not  made  out  in 
this  case  that  the  acting  by  the  defendant  as  alder- 
man alleged  in  the  declaration,  took  place  under  the 
circumstances  of  disqualification  mentioned  in  the 
Act  of  Parliament,  and,  therefore,  that  the  defen- 
dant's rule  must  be  made  absolute. 

Amfhlett,  B. — I  am  of  the  same  opinion.  I 
was  present  when  the  rule  was  moved  for,  and  my 
mind  at  that  time  was  so  much  impressed  with 
the  view  that  the  case  was  within  the  mischief 
pointed  at  by  the  statute,  that  I  was  incliued  to 
adopt  what  Mr.  Williams  stated  to  be  the 
"  common-sense  view  "  of  the  matter  ;  but  I  have 
now  heard  his  very  able  argument  in  favour  of 
the  plaintiff,  and  I  confess  that  further  considera- 
tion has  had  upon  my  mind  the  reverse  effect  of 
that  which  he  intended,  and  the  result  is  that  I 
have  come,  at  the  close  of  the  argument,  I 
will  not  say  to  a  clear,  but,  to  my  mind, 
a  satisfactory  opinion,  that  this  case  does 
not  fall  within  the  statute.  This  being  a  penal 
statute  we  must  look  not  only,  on  the  one  side,  at 
the  mischief  intended  to  be  remedied,  but  also  on 
the  other  side,  we  must  consider  that  persons  are 
not  to  be  made  subject  to  penalties  unless  the 
offence  charged  is  clearly  brought  within  the  pur- 
view of  the  statute.  If  we  look  at  the  words 
of  the  section  they  seem,  as  they  stand,  intelligible 
enough,  and  to  require  no  violent  interpretation  to 
give  a  sensible  effect  to  them.  What  the  section 
says  is  that  "no  person  shall  be  qualified  to  be  elected, 
or  to  be  an  alderman,  during  the  time  that  he 
shall  have  an  interest  in  a  contract,"  that  is,  if  he 
is  interested  in  a  contract  at  the  time  of  the 
election  he  shall  not  be  qualified  to  be  elected,  and 
if  he  should  afterwards  become  so  interested  he 
shall  not  be  qualified  to  be  an  alderman  during 


such  time  as  he  shall  be  so  interested.  It  has 
been  submitted  to  us  that  he  does  not  "  cease  to 
be "  an  alderman,  but  that  he  is  not  qualified  de 
jure  to  act  as,  or  to  be  an  alderman,  and  therefore 
"  that  he  might  be  removed  by  a  quo  wwrranio." 
That  gives  a  plain  and  intelligible  meaning  to  the 
words,  and  I  do  not  see  why  we  are  to  travel  out 
of  them  in  order  to  give  a  more  extensive  effect  to 
the  clause  than  it  would  otherwise  have ;  and  I  am 
confirmed  in  that  opinion  by  seeing  that  in  the 
same  clause  (sect.  28)  it  is  said,  and  almost  in  the 
same  words,  that  "  no  person  shall  be  qualified  to 
be  elected,  or  to  be  a  councillor,  unless  he  shall 
have  a  certain  property  Qualification,"  which  is 
therein  specified.  Then  ifr.  Williams  would  say, 
and  consistently  with  his-  argument  he  oonld  not 
say   otherwise,    that    if    the    person    had    the 

E roper  property  qualification  at  the  time  of 
is  election,  but  afterwards  for  a  few  days,  or 
a  day,  or  even  for  a  single  moment,  ceased  to 
have  it,  although  he  never  acted  during  the  time 
he  had  no  property  (qualification  at  all,  then  if  he 
subsequently  re-acquired  a  property  qualification, 
yet,  nevertheless,  he  would  be  subject  to  penalties 
for  acting,  and  that  the  only  way  of  getting  rid  of 
his  disqualification  would  be  by  re-election, 
although  the  statute  did  not  at  all  point  to  the  ne- 
cessity of  such  re-election.  Now  all  that  the 
statute  requires  with  regard  to  property  qualifica- 
tion is,  that  when  a  man  acts  as  alderman  he  shall 
have  a  certain  qualification.  It  is  difficult,  there- 
fore, to  say  that  if  he  has  ceased  to  have  such 
qualification,  by  reason  of  some  circumstanoe 
happening  after  his  election,  and  he  has  subse- 
(]|uently  re-acquired  it,  that  he  would  still  be 
liable  to  penalties ;  that  is  to  say,  that  he  would 
have  ceased  de  jure  to  bo  an  alderman.  The  case 
is,  I  think,  as  I  pointed  out  to  the  learned 
counsel  in  the  course  of  the  argument,  very 
analogous  to  that  of  a  justice  of  the  peace.  Now 
it  is  enacted  by  the  18  Geo.  2,  c.  20,  s.  1 ,  that  from 
and  after  a  certain  date  there  specified,  no  person 
shall  be  capable  of  being  a  "  justice  of  the  peace, 
or  of  acting  as  such,  for  any  county,  &c.,"  unless 
he  has  the  property  qualification  of  the  nature 
and  amount  therein  specified,  and  by  the  3rd  sec- 
tion, "  any  person,  who  shall  act  as  a  justice  of  the 
peace  for  any  county,  &c.  .  .  .  without  being  quali- 
fied according  to  the  true  intention  and  meaning  of 
this  Act,  shall  for  every  such  offence  forfeit  the 
sum  of  1001,,  such  penalty  to  be  recovered  by  any- 
one who  chooses  to  sue  for  it."  It  has  been  argpied 
that,  although  the  Act  says  that  no  person  shall 
be  capable  of  being  justice  of  the  peace  unless 
Qualified,  &c.,  yet  if,  after  becoming  a  justice  of 
the  peace  he  ceases  to  have  the  qualification 
whicQ  he  originally  possessed,  he  still  reoiains  a 
justice  of  the  peace,  and  his  acts  are  not  void,  but 
that  he  is  liable  to  the  penalty.  I  have  looked 
minutely  at  the  law  as  it  is  stated  on  the  subject 
in  Burns*  Justice  of  the  Peace — a  work  of  high 
authority  on  the  subject — and  though  no  cases 
are  there  cited,  it  is  there  stated  that  it  has  been 
decided,  although  the  actual  point  was  not  before 
the  court,  that  "  if  a  justice  of  the  peace  has 
become  disqualified,  and   afterwards   obtains    a 

E roper  qualification,  then  he  may  act  without 
aving  a  new  commission,"  that  is  to  say,  he  may 
act  as  a  justice  of  the  peace  without  being  subject 
to  the  penalties  of  the  statute.  That  seems  to  be 
very  analosous  to  the  case  now  before  the  oourt. 
However  that  may  be,  I  think  the  proper  course 
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is  to  abide  by  the  words  whiob  can  bear  a  sensible 
meaning,  ana  not  to  have  recourse  to  that  which  Mr. 
Williams  inyites  us  to  do,  namely,  either  to  omit 
the  words  "  during,  &o."  or  to  pnt  in  other  words 
snob  as  "cease  to  be,"  whicn  would,  I  think, 
do  Tiolence-  to  the  eection.  And  now,  just  one 
word  with  respect  to  sect.  52,  which  I  think 
affords  an  argument  that  the  Legislature  had  in 
their  minds  a  distinction  between  what  they  con- 
sidered to  be  more  prejudicial  conduct  on  the  part 
of  a  mayor  and  aldermen  than  that  comprised 
under  the  28th  section ;  because  by  sect.  52  it  is 
enacted  that  "  when  a  person  holding  the  office  of 
alderman  or  councillor  shall  be  declared  bankrupt, 
Ac.,  or  shall  be  absent  for  more  than  six  months  at 
one  and  the  same  time  (unless  in  case  of  illness) 
from  the  borough  of  which  he  shall  be  alderman  or 
councillor,  not  that  he  shall  be  disqualified  from 
being  elected  or  from  beina;  an  alderman  or 
councillor,  but*  that  he  "  shaU  thereupon  imme- 
diately become  disqualified,  and  shall  cease  to  hold 
the  office  of  alderman  or  councillor  as  aforesaid," 
and  that  the  office  shall  thereupon  be  declared  {^y 
the  council  to  be  yoid,  and  provision  is  then 
thereby  made  for  filling  up  such  vacancy.  Now,  the 
language  of  sects.  28  and  53  is  very  different  from 
this, and  it  is  indeed  admitted  by  Mr.  Williams,  that 
in  this  case,  there  was  no  actual  vacancy  in  the  office. 
In  my  opinion  the  present  case  does  not  come 
within  the  words  of  sects.  28  or  53,  and  the  de- 
fendant's rule,  therefore,  ought  to  be  made  ab- 
solnte. 

RuU  dbsolute  for  a  new  trial,{a) 

Solicitor  for  the  plaintiff,  A.  E,  Francis. 

Solicitors  for  the  defendant,  Stephens  and 
Stephens,  agents  for  Fwrrott  and  Co.,  Maccles- 
field. 


M<mday,    Feb.  14,  1876. 
Glbavbs  v.  Majlrines. 

BecUei/utical  jyUapidations  Act  (34  Sr  35  Vict,  c. 
45), ««.  29  ajid  hdr—Avoida/nce  of  the  Uving — Dilo' 
pidaiions — LieUnlity  of  last  incumbent — Time  in 
u)hich  surveyor  to  inspect  and  report — Bishop's 
order. 

Tlie  defendant,  who  was  the  incumbent  of  a  benefice, 
resigned,  and  within  three  m<mths  of  such  resig' 
nation  the  bishop  of  the  diocese  directed  the  sur' 
veyor  of  the  diocese  to  inspect  the  buildings  and 
premises  which  were  out  of  repair. 

Afier  the  empiraiion  of  the  three  months  tlie  swrveyor 
inspected  the  buildings,  and  made  his  report  to 
the  bishop,  who  thereupon,  under  the  Ecclesias'- 
tical  Dilapidations  Act  1871  (34  ^  35  Vict.  c.  43), 
made  an  order  upon  the  defendant  for  the  costs 
of  the  repairs. 

The  new  incumbent  having  brought  an  a^ion  upon 
this  order  against  the  late  incumbent,  the  latter 
pleaded  thai  the  surveyor  neither  inspected  nor 
reported  to  the  bishop  within  three  calendar 
months  after  the  avoidance  of  the  benefice,  as 
rtguired  by  sect.  29  o/  34  fr  35  Vict.  c.  43. 

Held,  thai  this  was  no  defence  to  the  action,  for  the 
three  months  mentioned  by  the  section  do  no 
refer  to  the  time  within  which  the  surveyor  is 
required  to  make  his  report  to  the  bishop,  but 
to  the  time  within  which  the  bishop  is  to  give 
his  direction  to  the  inspector. 

(a)  The  plaintiff  has  giren  notice  of  his  intention  to 
appeal  from  the  above  deoiaion. 


Semble,  thai  the  section  is  only  directory  even  as 

regards  the  tims  within  which  the  bishop  is  to 

give  his  direction  to  the  inspector. 
This  was  an  action  brought  by  the  present  incum- 
beut  of  a  living  against  the  late  incumbent,  to 
recover  the  sum  of  314Z.  13*.,  which  he  had  been 
ordered  by  the  bishop  to  pay  for  dilapidations 
pursuant  to  the  Ecclesiastical  Dilapidations  Act 
of  1871  (34  &  35  Vict.  c.  43). 

The  defendant,  amongst  other  pleas,  pleaded, 
that  the  surveyor  did  not  inspect  the  buildings 
within  three  calendar  months  after  the  avoidance 
of  the  benefice,  in  accordance  with  sect.  29,  and 
that  the  surveyor  did  not  report  to  the  bishop 
what  sum  was  required  to  make  good  the  dilapi- 
datioDS  for  which  the  defendant  was  liable  within 
three  calendar  months  after  the  avoidance  of 
benefice,  as  required  by  the  Act. 

The  plaintin  demurred  thereto. 

Cave,  Q.C.  and  F.  H.  Scott  for  the  plaintiff'.— 
The  pleas  are  bad  upon  two  grounds,  either  of 
which  is  sufficient  to  support  the  demurrer. 
Sect.  29  says  that  "  Within  three  calendar  months 
after  the  avoidance  of  any  benefice  after  the  com- 
mencement of  this  Act,  unless  the  late  incumbent 
shall  under  this  Act  be  free  from  all  liability  to 
dilapidations,  tbe  bishop  shall  direct  the  sur- 
veyor, who  shall  inspect  the  buildings  of  such 
benefice,  and  report  to  the  bishop  what  sum,  if 
any,  is  required  to  make  good  the  dilapidations  to 
which  the  late  incumbent  or  his  estate  is  liable.'* 
Sects.  30  to  35  relate  to  the  sending  in  of  the 
surveyor's  report,  and  the  making  the  order  by 
the  bishop  for  the  payment  of  the  sum  as  found  by 
the  riurveyor.  Sect.  36.  "  The  sum  stated  in  the 
order  as  the  costs  of  the  repairs  shall  be  a  debt 
due  from  the  late  incumbent,  his  executors  or  ad- 
ministrators, to  the  new  incumbent,  and  shall  be 
,  recoverable  at  law  or  in  equity."  Sect.  53.  "  No 
sum  shall  be  recoverable  for  dilapidations  in 
respect  of  any  benefice  becoming  vacant  after  the 
commencement  of  this  Act,  and  to  which  this  Act 
shall  apply,  unless  the  claim  for  such  sum  be 
founded  on  an  order  made  under  the  provisions  of 
this  Act."  The  limitation  of  three  months  men- 
tioned in  sect.  29  can  only  apply  to  the  bishop.  It 
cannot  apply  to  the  surveyor,  for,  supposing  the 
bishop  away  from  home  at  the  time  of  the  avoid- 
ance, it  might  be  impossible  to  communicate  with 
him  in  time  for  the  surveyor  to  inspect  and  report 
within  the  three  months.  Secondly,  the  section 
is  only  directory,  and  not  absolutely  imperative ; 
if  this  were  not  so,  the  plaintiff's  remedy  would  be 
barred  by  a  delay  in  the  bishop  over  whom  he  has 
no  control,  as,  by  sect.  53,  he  can  only  recover 
upon  an  order  made  by  the  bishop.  [He  was  then 
slopped.] 

Manisty,  Q.C.  and  Forbes  for  the  defendant.— 
Before  the  passing  of  the  Act,  the  universal  prac- 
tice was  to  settle  the  question  of  dilapidations 
immediately  after  the  death  or  resignation  ot  the 
incumbent,  and  this  Act  was  merely  in  substi- 
tution of  the  old  practice.  The  object  of  the  Act 
is  to  insure  that  there  should  be  a  speedy  inspec- 
tion and  report  as  to  the  dilapidations,  and  there 
is  an  obvious  reason  for  such  a  course,  as  the  dila- 
pidations increase  by  time,  and  the  liability  of  tho 
estate  of  the  late  incumbent  would  be  much  larger 
if  the  time  within  which  the  inspection  was  to  be 
made  was  unlimited.  When  a  benefice  is  full,  and 
under  sequestration,  sects.  12, 13  and  14  say  that 
the  surveyor  shall  inspect  "aH  soon  as   coiive- 
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niently  may  be"  after  the  bishop's  direction, 
because  in  snch  a  case  speed  is  of  no  great  conse- 
quence. The  difference  between  the  language 
used  here  and  that  used  in  sect.  29  shows  very 
plainly  what  was  meant  by  the  Act  when  a 
benefice  is  avoided. 

Cave,  Q.C.  was  not  called  upon  to  reply. 

Bramwell,  B. — This  is  a  very  plain  case.  The 
limitation  of  time  is  not  in  respect  of  the  sur- 
veyor. The  words  of  the  section  are,  "  Within 
three  calendar  months  after  the  avoidance  of  any 
benefice,  &c.,  &c,  the  bishop  shall  direct  the  sur- 
veyor, who  shall  inspect  tne  buildings  of  such 
benefice,  and  report  to  the  bishop,"  £c.,  &c.  If 
the  words  had  been  "and  the  surveyor  shall 
inspect,"  &c.,  there  might  have  been  a  possibility 
of  suggesting  that  the  three  months  applied  to 
the  time  within  which  the  surveyor  was  to  inspect 
and  report ;  but  even  then  I  doubt  if  they  would 
apply.  Beside  this — and  it  is  not  to  be  supposed 
that  I  say  anything  to  the  contrary — there  is  the 
question  whether  the  limitation  of  three  months 
is  anything  more  than  directory,  even  as  regards 
the  time  within  which  the  bishop  is  to  direct  the 
surveyor. 

Cleasbt,  B. — I  am  of  the  same  opinion.  It 
would  be  strange  if  the  plaintiff  were  to  lose  his 
right  against  the  late  incumbent  because  the 
bishop  delays  directing  the  surveyor  until  the 
three  months  are  nearly  expire^),  sc  that  the  sur- 
veyor has  no  time  to  inspect  and  report  within 
the  three  months. 

Amphlett,  B. — I  am  of  the  same  opinion.  I  am 
far  from  saying  that  if  from  accident,  necessity, 
or  some  other  cause,  the  bishop  omitted  to  direct 
the  surveyor  within  the  three  months,  the  late 
incumbent's  estate  would  be  free.  Our  judgment 
must,  therefore,  be  for  the  plaintiff. 

Judgtnent  for  the  'plaintiff. 

Solicitors  for  the  plaintiff,  Scott,  Jarman  and 
Trass,  agents  for  F.  C.  Mayer,  Burslem. 

Solicitors  for  the  defendants,  Bell,  Broderick 
:'nd   Gray,    agents    for    Weatherhaad  and   Burr 
Keighley. 


Wednesda/y,  Dec.  8, 1875. 

(Before  Kelly,  C.B.,  and  Cleasbt  and 
Pollock,  BB.) 

Edleston  (app.)  t;.  Babnet  (resp.) 

Nuisances  —  Chimneij  emUiing  bUicJc  smoke  — 
Nuisances  Removal  Act  1855  (18  ^19  Vict, 
c.  121).  ss.  12, 13, 14—23  fy  24  Vict.  c.  77,  s.  13— 
Sanitary  Act  1866  (29  Sf  30  Vict.  c.  90),  s.  19— 
Order  for  abatement  of  nuisance — Order  prohibit- 
ing its  recurrence — Two  convictions  for  same 
ojjence  under  the  two  orders. 

An  order  for  the  abatement  of  a  nuisa/nce  caused 
by  the  sending  forth  black  smoke  from  a  chimney 
having  been  made  on  E.  in  1871,  under  the 
Nuisances  Removal  Act  1855  and  the  Sanitary 
Act  1866,  and  another  order  prohibiting  the  re- 
currence  of  the  nuisance  having  upon  the  com- 
plaint of  B.f  under  the  23  ^  24  Vid.  c.  77,  s.  13, 
been  made  on  E.  in  respect  of  the  same  chimney 
in  1874,  E.  was  afterwards,  m*,|1875,  convicted 
and  fined  on  each  of  two  informations  then  laid 
against  him,  for  having  by  one  and  the  same  a^t 
of  spndivg  forth    blnck  smok'*  from  the   said 


chmtmey  in  Feb.  1875,  disobeyed  the  said  two 
orders  respectively. 
Held  by  the  Court  {Kelly  G,B.  and  Gleasby  and 
Pollock  BB.)   thai  E.  could  not  be  convicted 
twice  in  respect  of  an  offence  which  was  identically 
the  same  in  each  case,  and  thai  one  of  such  two 
convictions,  therefore,  must  be  quashed. 
These  were  two  special  cases  stated  by  the  jus- 
tices of  Halifax,  under  20  &  21  Yict.  c.  43,  for  the 
opinion  of  the  court  on  appeal  from  two  several 
orders  of  justices  convicting  the  appellant  under 
the  circumstances  hereinafter  stated.    By  consent 
the  two  cases  were  heard  together,  and  so  far  aa 
is  material  for  the  present  purpose,  the   facts 
were  shortly  as  follows  : 

The  appellant  and  his  partner,  George  Briggs, 
carried  on  business  as  dyers  at  Sowerby  Briage, 
in  the  West  Biding  of  Yorkshire,  and  in  March 
1871,  they  were  summoned  before  the  justices  on 
an  information  charging  that  on  a  certain  day 
therein  named  they  did  send  forth  black  smoke 
from  a  certain  chimAey  belonging  to  premises 
occupied  by  them  (not  being  the  chimney  of  a 
dwelling  house)  in  such  quantity  as  to  be  a 
nuisance,  contrary  to  the  provisions  of  the 
Nuisances  Itemoval  Act  1855  (18  &  19  Yict.  c. 
121),  and  the  Sanitary  Act  1866  (29  &  30  Yict.  c. 
90),  which  makes  the  Act  of  1855  apply  to  smoke. 
The  persons  charged  on  this  information  did  not 
appear  on  the  return  day  of  the  summons,  the 
11th  March  1871,  and  thereupon  an  order  was 
made  for  the  abatement  of  the  nuisance  under 
sects.  12  and  13  of  the  Act  of.  1855,  which  order, 
after  reciting  the  information,  proceeded  as  follows : 
"  Upon  proof  ....  that  the  nuisance  so  com- 
plained of  doth  exist  on  the  premises,  and  that 
the  same  is  caused  by  the  act  or  default  of  the  said 
B*.  Edleston  and  G.  Briggs,  we,  in  pursuance  of 
the  Acts,  do  order  the  said  B.  Edleston  and  G. 
Briggs  within  one  calendar  month  from  the  ser- 
vice of  this  order,  or  a  true  copy  thereof  according: 
to  the  Act,  to  cease  to  send  forth  black  smoke 
from  the  chimney  aforesaid^ so  that  the  same  shall 
no  longer  be  a  nuisance  or  injurious  to  health. 
And  if  the  above  order  of  abatement  be  not  com- 
plied with,  then  we  authorise  and  require  the 
said  John  Barnes  from  time  to  time  to  enter  upon 
the  premises,  and  to  do  all  such  works,  matters, 
and  things  as  may  be  necessary  for  carrying  this 
order  into  execution." 

In  March  1874,  an  information  was  laid  under 
sect.  13  of  the  23  k  24  Yict.  c.  77  (under  which 
the  proceedings  are  similar  to  those  under  the 
Nuisance  Bemoval  Act  1855,  but  the  complaint 
may  be  by  an  inhabitant)  against  the  appellant 
and  his  partner  G.  Briggs,  for  sending  forth  black 
smoke  from  a  certain  chimney  belonging  to  the 
premises  occupied  by  them  (not  being  the  chimney 
of  a  private  dwelling  house)  in  such  quantity  as 
to  be  a  nuisance,  and  that  such  nuisance  was  likely 
to  recur. 

The  existence  of  the  nuisance  complained  of 
was  proved  before  the  justices  at  the  hearing  of 
the  information  on  the  14th  March  1874,  and  the 
justfces  were  of  opinion  that  the  same  or  a  similar 
nuisance  was  likely  to  recur,  and  they  accordingly 
made  an  order  for  the  prohibition  of  the  said 
iiuisance  in  the  following  terms :  "  We,  in  pur- 
suance of  the  statute  in  such  case  made  and  pro- 
vided, do  order  the  said  B.  Edleston  and  G.  Briggs 
within  fourteen  days  from  the  service  of  this  order, 
or  a  true  copy  thereof  according  to  the  statutes. 
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to  disoontmae  the  said  nuisance ;  and  we  farther, 
in  pnrsuance  of  the  said  scatates,  do  prohibit  the 
recarrence  of  the  said  nnisance." 

On  the  26th  April  1875,  two  informations  were 
laid  by  the  respondent  against  the  appellant,  in 
which  it  was  alleged  that  he,  on  the  9th  Feb. 
1875,  unlawfully  had  not  obeyed  the  order  of 
abatement  of  the  11th  March  1871,  and  the  order 
of  prohibition  of  the  14th  March  1874,  respectively. 
On  the  hearing  of  the  first  of  these  informations 
it  was  proved  that  on  the  9th  Feb.  1875,  between 
the  hoars  of  ten  and  eleven  o'clock  in  the  fore- 
noon, black  smoke  was  emitted  from  the  chimney 
for  a  period  of  eight  minutes,  in  a  Quantity  suffi- 
cient to  be  a  nuisance,  and  the  appellant  was  con- 
victed and  fined  in  a  penalty  of  ten  shillings  and 
costs  for  disobedience  to  the  order  of  abatement 
of  the  11th  March  1871.  And  immediately  after- 
wards, upon  exactly  the  same  evidence,  he  was 
convicted  and  fined  in  a  penalty  of  twenty  shillings 
and  costs  for  disobedience  to  the  order  of  prohibi- 
tion of  the  14th  March  1874. 

The  appellant  contended  that  it  was  not  com- 
petent to  the  justices  to  conyict  him  twice,  as  the 
disobedience  to  both  orders  was  by  the  same  act. 
He  also  raised  the  point  that  as  the  orders  had 
been  made  against  him  and  one  G.  Briggs  jointly, 
the  respondent  could  not  proceed  against  him 
alone,  but  as  no  reliance  was  placed  by  counsel 
for  the  appellant  on  this  point,  it  is  not  necessary 
further  to  allude  to  it. 

The  quoRtion  for  the  opinion  of  the  court  is 
whether  the  appellant  could  be  so  convicted  twice 
in  respect  of  the  same  penalty. 

The  appellant's  points. — First,  that  the  order  for 
prohibition  of  the  14th  March  1874,  merged  the 
order  for  abatement  of  the  11th  March  1871,  and 
from  the  time  of  the  latter  order  having  been 
znade  no  penalty  could  be  inflicted  for  oontrayen- 
tion  of  the  prior  order ;  secondly,  that  the  two 
informations  of  the  26th  April  1875,  for  contra- 
vening the  orders  of  11th  March  1871,  and  14th 
March  1874  respectively,  were  laid  in  respect 
of  one  and  the  same  act  of  nuisance  allegea  to 
haye  been  committed,  and  that  the  appellant 
could  not  be  convicted  twice  for  the  same  act ; 
thirdly,  that  concarrent  penalties  could  not  be  in- 
flicted for  the  same  acts,  although  the  acts  might 
bave  been  done  in  contrayention  of  both  orders, 
but  that  the  respondent  should  haye  elected  to 
proceed  for  penalties  for  disobedience  to  the  one 
or  the  other  order. 

The  respondents'  points. — The  order  for  abate- 
ment was  a  yalid  and  subsisting  order  in  which 
separate  and  successiye  conyictions  might  be 
made  for  separate  acts  of  disobedience  :  (Ee^.  y. 
Waterhause,  26  L.  T.  Rep.  N.  S.  761 ;  L.  Rep. 
7  Q.  B.  545.)  Secondly,  that  the  order  for 
prohibition  did  not  supersede  or  vacate  the 
order  for  abatement ;  thirdly,  that  the  offence 
under  the  order  for  abatement  is  constituted  by 
the  unlawful  neglect  to  cease  committing  the 
npisance,  but  the  offence  under  the  order  for  pro- 
hibition consists  in  knowingly  and  wilfully  dis- 
obeying the  order,  and  the  same  act  may,  there- 
fore, be  an  offence  against  both  orders. 

The  following  sections  of  the  Nuisances  Re- 
moval Act  1865  (18  &  19  Vict.  c.  121)  are  material, 

Sect  12  enables  the  local  authority  to  cause 
complaint  to  be  made  of  any  nuisance,  and  "  if  it 
be  proyed  to  the  justices'  satisfaction  that  the 
nuisance  exists,  or  did  exist  at  the  time  when  the 


notice  was  giyen,  or  if  removed  or  discontinaed 
since  the  notice  was  given,  that  it  is  likely  to 
recur,  or  be  repeated,  the  justices  shall  make  an 
order  in  writing  under  their  hands  and  seals  for 
the  abatement  or  discontinaance  and  prohibition 
of  the  nuisance  as  hereinafter  mentioned." 

Sect.  13.  Giyes  authority  to  the  justices  to 
order  work  necessary  to  abate  the  nuisance,  and  if 
the  justices  are  of  opinion  that  such  or  the  like 
nuisance  is  likely  to  recur,  they  may  further  pro- 
hibit the  recurrence  of  it,  and  direct  the  works 
necessary  to  preyent  such  recurrence. 

Sect.  14.  **  Any  person  not  obeying  the  order 
of  abatement,  shall,  if  he  fail  to  satisfy  the 
justices  that  he  had  used  due  deligence  to  carry 
out  such  order,  be  liable  for  eyery  such  offence 
to  a  penalty  of  not  more  than  10«.  per  day  during 
his  default ;  and  any  person  knowingly  and  wil- 
fully acting  contrary  to  the  order  of  prohibition 
shall  be  liable  for  eyery  such  offence  to  a  penalty 
not  exceeding  20«.  per  day  during  such  contrary 
action." 

By  the  Sanitary  Act  1866  (29  &  30  Viot.  c.  90), 
s.  19,  the  word  "  nuisance  "  under  the  Nuisances 
Removal  Acts  includes  "  any  chimney  (not  being 
the  chimney  of  a  priyate  dwelling  house)  sending 
forth  black  smoke  in  such  quantity  as  to  be  a 
nuisance." 

Ma/ule,  Q.C.  for  the  appellant. — ^The  conyiction 
for  disobedience  to  the  order  of  abatement  is  good, 
but  the  other  conyiction  for  disobeying  the  order 
of  prohibition  is  bad,  and  should  be  quashed* 
Both  conyictions  are  for  one  and  the  same  act, 
and  the  eyidence  giyen  in  support  of  the  second 
conyiction  is  identically  the  same  as  that  by  which 
the  first  conyiction  was  procured.  Both,  there- 
fore, cannot  be  allowed  to  stand,  for  the  appellant 
would  then  be  punished  twice  for  the  same 
offence. 

Anstie  for  the  respondent,  contra. — Gnmulatiye 
penalties  are  giyen  by  the  statute,  and  on  the 
proper  oonstruction  of  the  statutes  the  single  act 
of  the  9th  Feb.  1875,  constituted  two  distinct 
offences,  and  therefore  both  conyictions  should  be 
upheld.  There  is  a  difference  between  the  two 
cases ;  disobedience  to  an  order  of  abatement  is  an 
offence  and  punishable  where  the  party  has  failed 
to  use  due  diligence  to  comply  with  the  order ;  and 
disobedience  to  an  order  of  prohibition  is  an 
offence  when  the  party  prohibited  knowingly  and 
wilfully  acts  contrary  thereto.  Here  the  fact  of 
the  penalties  being  different  shows  that  the  two 
offences  committed  by  the  appellant  are  separate 
and  distinct.    He  referred  also  to 

Reg.  y.  Waterhcmae,  26  L.  T.  Rep.  N.  S.  761 ;  L.  Rep. 

7:Q.  B.  546  ;  41  L.  J.  115,  M.  C. ; 
Wemys8  v.  Hoyhins,  33  L.  T.  Rep.  N.  S.  9  ;  L.  Rep. 
10  Q.  B.  378  ;  44  L.  J.  101,  M.  G. 
Maule,  Q.O.  was  not  called  on  to  reply. 

Kelly,  O.B. — It  is  perfectly  clear  to  my  mind 
that  one  of  these  two  conyictions  must  be 
quashed.  Taking  the  two  statutes  together,  the 
result  in  substance  is  that  the  Legislature  has 
made  the  causing  or  permitting  the  issue  of  black 
smoke  from  any  chimney,  not  being  the  chimney 
of  a  private  dwelling  house,  in  such  quantities  as 
to  be  a  nuisance,  illegal  and  an  offence.  That  is 
the  offence  which  the  appellant  has  committed  in 
this  case,  and  power  is  given  to  the  justices  under 
sect.  12  of  the  Act  of  1855  to  order  such  a  nuis- 
ance to  be  abated,  and  any  person  disobeying  an 
order  for  the  abatement  of  such  nuisance  is  liable 
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£or  every  saoh  offence  to  a  penalfcy  not  exceeding 
10«.  a  oay  daring  his  default.  Bat  the  statute 
also  gives  further  power  to  the  justices  to  pro- 
hibit oy  order  the  recurrence  of  the  nuisance  in 
future,  and  imposes  upon  any  person  knowingly 
and  wilfully  acting  contrary  to  sach  order  of  pro- 
hibition, a  penalty  not  exceeding  20«.  a  day  daring 
such  contrary  action.  In  the  case  which  has  been 
referred  to  of  Beg.  v.  WaterhoiMe  {ubi  aup.),  in 
the  Court  of  Queen's  Bench,  the  order  there, 
which,  like  the  earlier  order  here,  was  called  an 
order  of  abatement,  was  treated  as  infringed  on 
each  occasion  that  black  smoke  issued.  But  I 
think  it  is  pretty  clear,  from  the  construcbiou 
which  was  put  upon  it  by  the  Court  of  Queen's 
Bench,  and  especially  by  Blackburn,  J.,  that  that 
order  was  also  in  effect  an  order  for  the  prohibi- 
tion of  the  recurrence  of  the  nuisance ;  and  to  that 
part  of  the  order  the  judgment  of  the  court  gave 
effect.  Now  I  cannot  help  thinking  that  any 
nuisance  which  existed  so  long  ago  as  1871,  and 
was  at  that  date  directed  by  an  order  of  justices 
to  be  abated,  must  have  been  abated  a  long  time 
ago,  and  that  the  only  way  in  which  that  order 
can  be  treated  as  haying  been  disobeyed  in  1874 
is  by  construing  it  as  an  order  of  prohibition.  The 
later  order  of  1874  was  certainly  an  order  of  pro- 
hibition, or,  at  all  events,  it  was  an  order  for  pro- 
hibition as  well  as  abatement ;  and  in  1875  two 
informations  were  lodged  against  the  appellant, 
one  for  disobeying  the  order  of  abatement,  the 
other  for  di  sobey ing  the  order  of  prohibition .  The 
appellant,  I  think,  was  justly  and  rightly  con- 
yicted  of  disobeying  the  order  of  prohibition  made 
in  1874,  and  that  conviction  should,  I  think,  be 
affirmed ;  but  as  to  the  other  conviction  for  dis- 
obedience to  the  order  of  abatement  made  so  long 
ago  as  the  year  1871,  I  am  of  opinion  that  that 
conviction  snould  be  quashed.  But  as  the  learned 
counsel  for  the  appellant  is  desirous  that  the  later 
conviction  should  be  quashed,  and  the  earlier  one 
should  stand,  we  see  no  objection  to  that  course 
being  taken,  and  so  therefore  it  will  be. 

Cleasby,  B. — I  also  am  of  opinion  that  one  of 
these  convictions  must  be  quashed.  There  is 
some  difficulty  in  this  case  in  applying  the 
language  of  sect.  12  of  the  Act  of  1855  to 
a  nuisance  that  is  made  such  by  the  Act  of 
1866,  as  interpreted  by  the  Court  of  Queen's 
Bench.  Under  the  Act  of  1855  alone  there 
would  be  little  or  no  difficulty  in  applying 
the  two  penalties  with  regard  to  the  nuisances 
with  which  that  Act  deals.  The  nuisances  there 
enumerated  are  existing  things,  as,  for  instance, 
urinals,  dust  heaps,  dung  hills,  and  other  accu- 
mulations of  filth  or  refuse,  and  not  certain  acts 
done,  producing  certain  results  which  are  called 
nuisances.  Kuisances,  when  ascertained  by  the 
local  board  to  exist,  are  dealt  with  in  sect.  12  in  a 
precise  way,  and  provision  is  made  for  the  case  of 
their  being  likely  to  recur,  or  to  be  repeated. 
Power  is  given,  with  this  probability  of  a  recur- 
rence of  the  nuisance  in  view,  for  making  two  sets 
of  orders,  the  one  abating  the  nuisance  itself  as 
existing  at  the  time,  the  other  prohibiting  its 
recurrence  or  repetition  at  any  future  time. 
What  is  made  a  nuisance  by  the  Sanitary  Act  of 
1866  is  something  of  the  same  kind  as  those  things 
which  are  dealt  with  in  the  Act  of  1855.  The 
Court  of  Queen's  Bench,  however,  in  Beg.  v.  Water- 
hou$e{uhi  sup.),  held  that  the  nuisance  is  the  act  of 
emitting  black  smoke,  and  so,  therefore,  there 


cannot  be  two  convictions,  inasmuch  as  there  is 
only  one  condition — namely,  the  causing  black 
smoke  to  be  emitted,  to  which  this  state  of  things 
can  be  applicable.  One  of  these  convictions,  there- 
fore, must  certainly  be  quashed. 

Pollock,  B. — The  question  which  we  have  to 
determine  here  is  whether  the  appellant  ought  to 
be  convicted  twice,  [and  I  am  of  opinion  that  he 
ouffht  not  to  be.  It  is  cleai  that  there  were  two 
orders  made,  the  one  in  1871  and  the  other  in 
1874,  and  no  doubt,  therefore,  logically  speaking, 
as  Mr.  Anstie  has  argued,  what  was  done  by  the 
appellant  on  the  9th  Feb.  1875,  was  done  by  him 
in  disobedience  to  both  those  orders,  but,  that 
being  so,  then  comes  the  question  whether  the  evi- 
dence being  precisely  and  identically  the  same  iu 
each  case,  there  can  be  two  offences  which  can  be 
dealt  with  coucurreutlv,  and  visited  with  cumula- 
tive penalties.  I  think  there  cannot.  I  am  far, 
however,  from  saying  that  that  can  never  happen. 
It  is  quite  possible  that  a  man  may,  by  one  and 
the  same  act,  violate  the  provisions  of  the  revenue 
law,  and  of  some  other  law.  But  here  the  statutes 
are  m  paH  matei^id,  the  orders  are  in  pari  materia^ 
and  the  conduct  complained  of  in  each  information 
is  the  same.  I  am  of  opinion  that  one  of  these 
convictions  should  be  quashed,  and  that  our  jude* 
ment,  therefore,  must  be  in  favour  of  the  appel- 
lant. Jvdgmentfor  the  appellant  {a) 

Solicitors  for  the  appellant.  Bower  and  Cottajit 
agents  for  Francis  Juhh,  Halifax. 

Solicitors  for  the  respondent.  Lay  ton  and  Jaques, 
agents  for  Hohroyde  and  Smith,  Halifax. 
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FROM  INFERIOR  COURTS. 

Beported  by  M.  W.  McExllab,  J.  M.  Lxlt,  and 
&.  H.  AxriLBTT,  Eaqn.,  Buzistan-at-Law, 


AprU  28  and  29, 1876. 

CoDD  (app.)  r.  Cabe  (resp.) 

Peace  officer — Execution  of  offi^ce — Warrant — Tres* 
pass  in  search  of  game — Illegal  arrest 

A  warrant  for  neglecting  to  appea/r  to  a  summons 
for  trespass  in  search  of  coneys,  under  1^2 
WilL  4,  c.  32  s.  30,  was  issfiea  against  the  ap* 
peUantf  directed  to  all  the  peace  offi>cers  vn  the 
county.  The  respondent,  a  peace  officer  in  the 
county,  met  the  appellant  and  said  lie  apprehended 
hirn  under  this  warrant,  but  the  warrant  w<m  not 
in  his  possession  at  the  time.  Tlie  appellant  re- 
sisf-ed,  and  having  severely  injured  the  respondent, 
escaped,  bul  afterwards  surrende^'ed  hifnself.  The 
justices  fined  him  10s,  for  tlis  trespass,  and 
sentenced  him  to  six  mwUhs*  hard  lahour  for 
assaulting  the  respondent  in  tlie  execution  of 
his  office. 

Held,  upon  a  case  stated,  thai  the  arrest  under  the 
circumstances  would  not  have  been  in  the  execu- 
tion  of  the  respondents  office,  and  thai  the  con- 
viction  for  assault  must  be  quashed. 

This  was  a  case  stated  by  three  justices  of  the 
peace  in  and  for  the  County  of  Devon  under  the 
Stat.  20  &  21  Vict.  c.  43,  for  the  purpose  of 

(a)  The  judgments  of  the  ooort  aa  entered  were  that 
the  conviotion  for  diaobedienoe  to  the  order  of  abatement 
of  the  11th  Maroh,  1871,  ahould  be  confirmed,  and  that 
the  oonviotion  for  diaobedienoe  to  the  order  of  prohibi- 
tion of  the  11th  Maroh,  1874,  ahould  be  qiiaahed. 
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obtaining  the  opinion  of  the  court  on  a  question 
of  law  which  arose  before  them  as  hereinafter 
stated. 

At  a  petty  sessions  holden  at  the  Guildhall  in 
Totnes,  in  and  for  the  division  of  Stanborough 
and  Coleridge,  in  the  county  of  Devon  on  the  20th 
Dec  1875,  an  information,  preferred  by  Alfred 
Cabe  (hereinafter  called  the  respondent),  against 
Wm.  Codd  (hereinafter  called  the  appellant) 
charging  for  that  he  (the  said  appellant)  on  the 
16th  Oct.  1875,  at  the  parish  of  East  Portlemouth 
in  the  said  County  of  Devon,  unlawfully  did 
assault  the  said  respondent,  he  being  then  one  of 
the  constables  for  the  said  county  of  Devon  duly 
appointed  and  in  the  due  execution  of  his  office 
and  duty  as  such  constable,  was  heard  and  de- 
termined by  the  said  justices,  the  said  parties 
respectively  beine  then  present ;  and  upon  such 
hearing  the  appellant  was  duly  convicted  before 
them  nf  the  said  offence,  and  i>ney  adjudged  him 
to  lie  imprisoned  in  the  county  gaol  at  Exeter  in 
the  said  county  of  Devon,  and  there  to  be  kept  to 
hitrd  labour  for  the  space  of  six  months.  And  the 
appellant  being  dissatisfied  with  such  determina- 
tion in  point  of  law,  applied  to  the  said  justices  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  grounds  of  such  determination  for  the 
opinion  of  this  court.  The  said  justices,  in  com- 
pliance with  the  said  application,  stated  and  signed 
the  following  rase : — 

On  the  2nd  April  1874,  an  information  was  laid 
before  Richard  Huxham  Watson  Esq.,  one  of  Her 
Majesty^s  Justices  of  the  Peace  for  tne  county  of 
DsTon,  by  Wm.  Hodge,  of  the  parish  of  Berry 
Pomeroy,  in  the  said  county,  woodman,  against 
the  appellant ;  for  that  he  the  said  appellant  on  the 
3l6t  March  1874  at  the  said  parish  of  Berry 
Pomeroy,  did  unlawfully  commit  a  certain  tres- 
pass by  being  in  the  day  time  of  the  same  day 
upon  a  certain  close  of  land  in  the  possession  and 
oocupation  of  His  Grace  the  Duke  of  Somerset, 
there  in  search  of  coneys,  and  there  without 
the  licence  or  consent  of  the  owner  of  the  land  so 
trespassed  upon,  or  of  any  person  having  the 
right  of  killing  the  game  upon  such  land,  or  of 
any  other  nerson  havinrr  anv  rifi^ht  to  authorise 
the  said  appellant  to  enter  or  be  upon  the  said  land 
for  the  purpose  aforesaid."  And  the  said  justice 
thereupon  issued  a  summons  under  his  hand  and 
seal  requiring  the  appellant  to  appear  on  Monday, 
the  6tb  April  1874,  at  the  hour  of  eleven  o'clock 
in  the  forenoon,  at  the  Guildhall  in  Totnes  in  the 
Baid  county  of  Devon,  before  such  justices  of  the 
peace  for  tne  said  county  as  might  then  be  there 
to  answer  to  the  said  information,  and  to  be 
further  dealt  with  aocording  to  law. 

On  the  same  day  a  second  information  was  laid 
before  the  said  Richard  Huxham  Watson,  Esq.,  by 
the  said  Wm.  Hodge  against  the  appellant,  '*  for 
that  he  the  said  appellant  on  the  31st  March  1874, 
at  the  said  parish  of  Berry  Pomeroy,  unlawfully 
did  assault  and  beat  the  said  Wm.  Hodge  con- 
trary. &c.,"  and  the  said  justice  thereupon  issued 
SQOther  summons  under  his  hand  and  seal,  re- 
quiring the  appellant  to  appear  at  the  same  time 
and  place  as  mentioned  above  to  answer  the  charge 
of  assault.  The  appellant  was  duly  served  with 
the  summonses. 

On  the  6th  April  1874,  the  said  William  Hod^ 
appeared  before  the  justices  at  the  Guildhall  m 
Totnes  at  the  required  time,  but  the  appellant 


did  not  attend,  and  a  warrant  f  oi  his  apprehension 
for  disobeying  the  aforesaid  summons  was  oo  that 
day  issued  by  the  bench  and  placed  in  the  hands 
of  the  Devon  county  constables.  The  said  war- 
rant was  as  follows : — 

To  the  oonstftbles  of  the  pariah  of  Stoke  (Gabriel,  in 
the  oennty  of  Deron,  and  to  all  oth«r  peaoe  officers  in 
the  Bajne  county. 

Deron,  to  wit.  Whereas  William  Codd,  late  o^  the 
Baid  pariah  of  Stoke  Gkbbriel,  miner,  has  been  daly  gam- 
moned to  appear,  before  Her  Majesty's  justices  of  the 
peaoe  in  and  for  the  said  county  assembled  at  thf*  Gaild> 
hall  in  Totnes,  in  the  said  ooonty,  on  this  &M  April 
1874,  at  eleven  o'elock  in  the  forenoon,  to  answer  an 
information  laid  against  him,  for  that  he,  the  said 
Wm.  Codd,  with  one  John  Marshall,  on  the  Slat  Bfaroh 
last,  at  the  parish  of  Berry  Pomeroy,  in  the  said  county, 
did  unlawfully  oommit  a  certain  trespass  by  being  in 
the  daytime  on  certain  lands  there  situate  in  search  of 
ooneys,  without  hayisg  first  obtained  proper  authority. 
And  whereas  the  said  Wm.  Codd  hath  neglected  to  be  or 
appear  at  the  time  and  place  so  appointed  by  the  said 
summons,  although  it  hath  now  been  proved  upon  oath 
to  me,  the  undersigned,  that  the  said  summons  hath 
been  duly  seryed  upon  the  said  Wm.  Oodd. 

These  are  therefore  to  command  yon  in  Her  Bfajeety's 
name  forthwith  to  apprehend  the  said  Wm.  Codd,  and 
to  bring  him  before  me  or  some  other  of  Her  Majesty's 
justices  of  the  peaoe  in  and  for  the  said  county,  to 
answer  unto  the  said  information,  and  to  be  farther 
dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this  6th  day  of  April 
1874,  at  Totnes,  in  the  said  oounty. 

J.  FiNCHXB  Tbist.    (L.S.) 

The  appellant  was  a  miner,  and  then  resided  in 
the  parish  of  Stoke  Gabriel,  which  adjoins  the 
parish  of  Berry  Pomeroy,  where  the  alleged 
offences  were  committed. 

In  accordance  with  the  usual  regpilation  when  a 
warrant  is  issued  by  a  magistrate  for  the  appre- 
hension of  a  person,  the  constables  throujshout 
the  county  were  informed  through  the  chief  con- 
stable for  the  county  of  Devon  that  a  warrant  was 
in  existence  for  the  apprehension  of  the  appellant. 

It  was  proved  on  oath  before  the  said  justices  at 
the  hearing  that  the  appellant  was  not  met  with 
by  the  police  until  the  16th  Oct.  1875,  when  the 
respondent  in  uniform  met  bim  in  the  parish  of 
East  Portlemouth,  in  the  said  county  oi  Devon, 
and  said  to  him,  "  Is  your  name  Wm.  Codd  P  "  The 
appellant  answered,  "  Yes."  The  respondent 
then  said,  "  I  apprehend  you  under  a  warrant  for 
not  appearing  at  a  Totnes  Petty  Sessions  to 
answer  a  summons,  and  you  must  go  with  me." 
The  appellant  said  in  reply,  "  Not  to  day." 

There  was  no  evidence  that  the  appellant  made 
any  demand  whatsoever  to  see  the  warrant,  but 
the  warrant  at  that  time  was  not  in  the  personal 
possession  of  the  respondent. 

Upon  the  respondent  attempting  to  apprehend 
the  appellant,  he  was  thrown  down  and  rendered 
insensible  for  half  an  hour,  and  during  that  time 
the  appellant  made  his  escape. 

On  the  13th  Dec.  1875,  the  appellant  surrendered 
himself,  and  on  the  following  day  he  was  remanded 
and  was  ordered  to  be  brought  before  the  county 
magistrates  sitting  at  the  Totnes  Guildhall  on  the 
20th  of  the  same  month,  which  was  done. 

At  the  hearing  of  the  three  cases  on  the  20th 
Dec.  1875  at  Totnes,  the  appellant  pleaded  guilty 
to  the  coney  trespass,  ana  the  said  justices  con- 
victed him,  and  adjudged  him  to  pay  the  sum  of 
10«.  by  way  of  penalty  and  costs.  The  appellant 
paid  the  amounts. 
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The  said  justices  dismissed  tlie  second  charge 
against  the  appellant  of  assaulting- and  beating 
the  said  William  Hodge  on  the  said  31  st  March 
1874;  and  for  the  third  charge  made  by  the  re- 
spoadent  against  the  appellant  for  assaulting  him 
whilst  in  the  execution  of  his  office  and  duty  as 
constable,  they  convicted  him  and  adjudged  him 
to  be  imprisoned  in  the  Devon  County  Gaol, 
and  there  to  be  kept  with  hard  labour  for  six 
months. 

After  the  respondent  in  the  third  charge  and 
his  witnesses  had  been  examined,  the  attorney  for 
the  appellant  took  the  following  objection : 

That  the  attempted  arrest  was  illegal,  because 
the  warrant  of  the  6th  April  1874  was  not  in  the 
possession  of  the  respondent  when  he  attempted 
to  arrest  the  appellant,  and  therefore  he  was  not 
in  the  execution  of  his  duty  s  constable  at  the 
time  he  so  attempted  to  arrest  him. 

There  was  no  denial  of  the  assault  being  made 
by  the  appellant  on  the  respondent,  and  the  said 
justices  were  satisfied  that  a  very  serious  assault 
nad  been  committed,  and  they  convicted  and 
sentenced  him  as  before  mentioned. 

The  appellant's  attorney  applied  for  a  case 
under  20  &  21  Vict.  c.  43,  on  the  point  of  law 
raised,  and  the  justices  agreed  to  grant  the  same, 
and  submit  for  the  opinion  of  this  court  the 
question.  Whether  the  warrant  of  the  6th  April 
1874,  having  been  issued  by  a  justice  of  the  peace 
for  the  county  of  Devon  for  the  apprehension  of  the 
appellant  for  disobeying  a  summons,  and  being  in 
the  hands  of  the  Devon  county  constabulary,  the 
respondent,  as  one  of  the  officers  of  the  same  force, 
then  on  duty  in  uniform,  but  not  having  the 
warrant  in  his  own  personal  possession  at  the 
time  of  the  attempted  arrest,  was  legally  justified 
in  attempting  to  arrest  the  appellant. 

April  28. — 8t.  Auhyn  argued  for  the  appellant. — 
Qalliard  v.  Laxton  (31  L.  J.  123,  M.  C.)  is  a  case 
exactly  in  point,  and  the  considered  judgment  of 
Wightman,  J.  is  a  clear  authority  that  this  con- 
viction was  wrong.  He  said  at  p.  127,  "  We  have 
already  expressed  our  opinion  that,  if  requested, 
the  officers  were  bound  to  produce  the  warrant ; 
and  if  so  the  keeping  in  custody  after  such  request 
and  non-compliance  would  not  be  legal;  and  it 
could  hardly  be  contended  that  the  arrest  itself 
could  be  legal,  though  the  detention,  under  the 
circumstances  above  supposed,  would  be  illegal ; 
and  in  this  view  of  the  case  it  appears  to  us  that  the 
officers  were  bound  to  have  the  warrant  ready  to 
be  produced,  if  required,  and  that  if  they  had  it 
not,  the  arrest  would  not  be  legal.  If  an  action 
had  been  brought  against  the  officers  for  making 
the  arrest,  and  they  had  pleaded  a  plea  of  justi- 
fication under  the  warrant,  they  must,  according 
to  all  the  precedents,  have  pleaded  that  it  was 
delivered  to  them  to  be  executed;  and  though  it  is 
not  stated  in  the  precedents  that  they  had  actual 
possession  at  the  time  of  the  arrest,  it  is  to  be 
presumed  from  the  allegation  of  delivery  to  them 
that  they  continued  to  hold  it." 

IfcJTeuar,  contra^  in  support  of  the  conviction. — 
Qalliard  v.  Laxton  was  an  arrest  under  a  warrant 
for  disobedience  to  a  bastardy  order,  which  is 
merely  a  civil  process.  The  report  of  tke  case, 
(2  B.  &  S.  363),  expressly  limits  the  decision  to  a 
warrant  of  that  nature ;  the  argument  for  the 
appellant  and  the  remarks  upon  it  were  chiefly 
addressed  to  warrants  or  writs  between  individual 
snbjectB;  and  the  judgment  itself  distinguishes 


the  facts  of  the  case  from  an  arrest  upon  a  warrant 
for  felony.  Wightman,  J.  says,  at  p.  372,  "  As 
they  were  obviously  police  constables  we  think 
that  they  were  not  bound  in  the  first  instance  to 
produce  the  warrant  at  the  time  they  made  the 
arrest,  but  that  as  this  was  not  a  charge  of  felony, 
but  rather  in  the  nature  of  a  civil  than  of  a  crimi- 
nal proceeding,  the  warrant  ought  to  have  been 
produced,  if  required,  and  that  an  arrest  without 
without  such  production  would  not  be  legal.*'  The 
charge  against  the  appellant  here  was  made  under 
1  &  2  Wul.  4,  c.  32,  s.  30,  by  which  it  is  enacted, 
"  That  if  any  person  whatsoever  shall  commit  any 
trespass  by  entering  or  being,  in  the  day  time, 
upon  any  land  in  search  of  or  pursuit  of  game,  or 
woodcocks,  snipes,  quails,  land  rails,  or  coneys, 
such  person  shall,  on  conviction  thereof  before  a 
justice  of  the  peace,  forfeit  and  pay  such  sum  of 
money,  not  exceeding  two  pounds,  as  to  the 
justice  shall  seem  meet,  together  with  the  costs  of 
the  conviction."  This  is  not  the  less  a  criminal 
charge  because  the  penalty  is  only  a  fine;  it  has  been 
held  that  offences  under  this  Act  are  criminal 
offences,  and  that  the  penalties  are  not  in  the 
nature  of  civil  claims ;  Cattell  v.  Ireson  (1  E.  &  B. 
19).  Moreover,  in  the  case  of  Qalliard  v.  Laxton, 
no  counsel  appeared  for  the  respondent,  and  it  is 
difficult  to  understand  how  the  authorities  there 
cited  justify  the  conclusion  of  the  court.  Mack- 
alley*8  case  (Coke's  Eeps.  vol.  5,  part  9,  p.  65,  b) 
was  a  charge  of  murder  for  killing  an  officer  about 
to  arrest  a  debtor  on  civil  process :  "  It  was 
answered  and  resolved  (at  p.  69,  a)  that  it  is  true 
that  it  is  held  in  the  Countess  of  Rutland's  case, 
that  the  sheriff,  &c.,  or  sergeant,  ought,  upon  the 
arrest  to  show  at  whose  suit,  &c.,  but  that  is  to  be 
intended  when  the  party  arrested  submits  himself 
to  the  arrest,  and  not  when  the  party  (as  in  this 
case  Murray  did)  makes  resistance  and  interrupts 
him,  and  before  he  could  speak  all  his  words,  he 
was  by  them  mortally  wounded  and  murdered,  in 
which  case  the  prisoners  shall  not  take  advantage 
of  their  own  wrong."  According  to  East's  Pleas 
of  the  Crown  (vol.  1,  p.  319,  §  84),  even  in 
cases  of  arrest  upon  process,  notification  of  the 
officer's  business  is  all  that  is  necessary  to  make 
the  arrest  legal.  He  says,  "  If  he  be  a  known 
sworn  officer,  the  law  in  the  instances  above- 
mentioned  will  imply  notice;  if  he  be  a  special 
bailiff  named  in  the  nrocess  he  must  declare  his 
business  and  authority,  as  by  using  words  of 
arrest  or  the  like ;  and  if  such  declaration  be  true 
and  the  process  legal,  and  afterwards  he  be  killed, 
it  is  murder ;  for  after  that  declaration  the  party 
killing  acted  at  his  peril.  But  if  the  officer 
declare  his  business,  it  is  not  necessary  he  should 
produce  the  warrant  itself  where  it  is  not 
demanded."  And  previously  he  says,  at  p.  302, 
§  70,  "  As  to  arrests  in  oases  of  misdemeanor 
and  breach  of  the  peace "...  *'  But  as  in 
case  of  felony,  so  here,  if  the  officer  meet  with 
resistance  and  kill  the  offender  in  the  struggle,  he 
will  be  justified;  and  if  he  be  killed  it  will  be 
murder."  Assuming,  however,  that  QaiQiard  v. 
Laxton  is  decisive  of  the  law  concerning  arrests 
upon  civil  process,  the  question  here  is  whether 
this  warrant  is  not  rather  analogous  to  one  issued 
upon  a  charge  of  felony,  the  production  of  which 
is  admittedly  unnecessary.  [Denman,  J. — In 
Beg,  V.  Ohapma/n  (12  Cox  C.  C.  4)  Bxuinen,  J. 
acted  upon  QiUia/rd  v.  Laxton  in  the  case  of  a 
misdemeanor.]    Attention  does  not  seem  there  to 
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have  been  called  to  the  limited  application  of  that 
decision. 

Cur.  adv,  vuU. 

April  29. — BsLAinrELL,  B. — ^We  are  all  of  opinion 
that  this  conviction  most  be  c^nashed.  There  is 
an  authority  which  to  my  mind  is  exactly  in  point. 
Here  the  warrant  was  issued  against  the  appel- 
lant in  consequence  of  his  non-appearance  to  a 
summons  requiring  him  to  answer  a  charge  of 
trespassing  in  pursuit  of  coneys,  which  is  subject 
U>  a  penalty  upon  summary  conviction.  In 
OalUard  t.  Laxton  the  warrant  was  for  non- 
obedience  to  a  bastardy  order  requiring  the 
person  against  whom  the  order  and  warrant  were 
issued  to  pay  a  certain  sum  per  week  to  the 
mother  of  his  child.  This  is  the  only  difference 
between  the  two  cases,  and  to  my  mind  it  consti- 
tutes no  difference  in  principle.  A  distinction  Is 
drawn  in  that  case  between  felonies  and  orders  of 
the  kind  there  considered.  An  arrest  for  felony 
may  be  made  without  a  warrant  at  all ;  it  is  not, 
therefore,  necessary  for  an  officer  maldng  an  arrest 
upon  a  warrant  for  felony  to  be  able  to  produce 
the  warrant.  The  judgment  in  QaLliard  v.  Laxton 
treats  felonies,  however,  as  the  onlv  exception, 
and  includes  warrants  issued  for  all  otner  puipoees 
in  the  rule  upon  which  that  case  is  decidea.  I  not 
only  think  that  case  is  in  point,  but  I  should  have 
entertained  the  same  opinion  if  there  had  been  no 
authority  on  the  subject.  I  have  always  had  it  in 
my  mind,  as  an  elementary  idea,  that  a  man  who 
is  arrested  upon  the  authority  of  a  warrant  alone 
must  have  a  right  to  see  the  warrant  before  he  is 
compeUed  to  submit,  although  I  could  not  per- 
haps have  ^ven  any  reason  for  thinking  so. 
It  would  be  impossible  for  a  man  to  exercise 
that  right  if  the  police  officer  making  the  arresc 
had  not  the  warrant  in  his  possession  at  the 
time;  and  it  is  immaterial,  therefore,  whether 
a  sight  of  the  warrant  is  demanded  or  not. 
In  my  opinion  authority  and  reason  agree  in 
the  appellant's  favour.  He  had  a  right  under 
the  circnmstances  to  resist  his  arrest,  and  there 
is  no  finding  that  he  used  excessive  force  in  so 
doing.  Onr  judgment  is,  therefore,  for  the  ap- 
pelluit. 

Mellob,  J. — ^I  am  entirely  of  the  same  opinion. 
I  was  par^  to  the  j  ud^rment  in  OMiard  v.  Laxtcm, 
and  I  think  I  can  say  it  was  our  intention  only  to 
except  felonies  from  the  principle  upon  which  we 
acted  in  that  case.  I  have  always  considered  that 
an  officer  cannot  arrest  without  having  with  him 
a  warrant  to  show,  unless  the  offence  be  one  for 
which  no  warrant  is  required.  This,  therefore, 
was  not  a  legal  arrest,  and  the  appellant  was 
justified  in  resisting. 

Dbitmah,  J. — I  am  of  the  same  opinion.  The 
conviction  here  was  for  assaulting  a  constable  in 
the  due  execution  of  his  office.  The  char^  could  be 
supported  only  if  the  officer  were  actmg  within 
his  anthority.  In  OaUiard  v.  LaeUon  it  was 
held  that  an  officer  had  no  authority  to  arrest  a 
man  upon  a  warrant  without  having  the  docu- 
ment at  the  time  in  his  possession,  when  that 
warrant  was  issued  to  compel  obedience  to  a 
bastardy  order.  We  thought  it  desirable  to  take 
time  to  examine  the  authorities,  and  to  consider 
farther  whether  that  decision  applied  only  to  civil 
process.  The  appelUmt  in  this  case  was  char*^ed 
with  an  offence  more  of  a  criminal  than  of  a  civil 
mttiue,  bat  I  see  no  distinction  in  the  aiaihority 
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of  an  officer  to  arrest  upon  warrant,  so  long  as 
the  offence  charged  is  not  felony.  In  felony  no 
warrant  is  required  at  all,  and  its  production,  if  it 
exists,  is  unnecessary ;  but  in  misaemeanor  and  in 
every  other  case,  if  a  warrant  be  issued,  it  is  the 
only  authority  for  the  arrest,  and  it  must  be 
within  the  power  of  the  officer  executing  it  to 
produce  it  at  the  time.  The  case  of  OaJUa/rd  v. 
Laxton  was  acted  upon  by  Mr.  Justice  Hannen  in 
Beg,  V.  Chapman,  a  charge  of  murder  tried  on  the 
Home  Circuit,  where  the  warrant  had  been  issued 
upon  a  misdemeanor.  It  does  not  appear  that 
the  distinction  contended  for  in  the  present  case 
was  taken  before  that  learned  judge,  out  as  far  as 
it  goes  that  decision  is  exactly  in  point,  and  is 
one  of  considerable  weight.  It  is  most  desirable 
for  all  police  officers  to  know  that  in  executing  a 
warrant  without  bein^  able  to  produce  it  at  the 
time,  they  act  at  their  own  peril,  and  are  not 
making  a  l^gal  arrest 

Judgment  for  appellant. 

Upon  application  for  the  respondent  the  court 
made  no  order  as  to  costs. 

Further  application  on  the  respondent's  behalf 
was  made  for  leave  to  appeal. 

Brahwell,  B. — We  have  each  of  us  since 
yesterday  consulted  the  judges  of  our  own  divi- 
sion on  tnis  subject,  and  besides  being  unanimous 
ourselves  we  find  none  of  our  brethren  differ 
from  us.    We,  therefore,  refuse  leave  to  appeal. 

Solicitors  for  appellant,  E.  W.  and  B,  C.  Mote, 
for  CaHer  and  Son,  Torquay. 

Solicitors  for  respondent,  Parhe/rB,  for  Hooper 
and  Michelmorfi,  Totnes. 


OHANCBRT  DIVISION. 
(Before  the  Master  of  thb  Eolus.) 

B«ported  by  G.  Wslbt  Knro  and  J.  B.  Tkokpiov,  Biqnkt 


Sakurda/y,  Dec.  18,  1875. 

Jones  v.  Dangbbfibld. 

SeMtestration — Sequestraior's  liahUity  for  dUapi- 
dations — JBedesiastieal  DUapidaMans  Act  1871 
(34  ^  35  Vict.,  0. 43.) 

A.  benefice  was  under  sequegtration  ai  the  inevmbent's 
death.  During  the  va,cancy  the  huUdings  were 
intpected  hy  the  diocesan  wrveyor,  and  the  arch- 
biehop  made  an  order  under  ».  34  o/  34  ^  35  Vic, 
c.  43.,  ita;ting  the  coat  of  the  neeessary  repairs,  arhd 
that  the  personal  representatives  of  the  late  inoum" 
bent  were  liable* 

Held,  under  s.  53  of  ihe  Act,  that  the  sequestrator 
was  not  liable,  and  was  not  entitled  to  aediAci  the 
amount  due  for  repairs  from  the  proceeds  of  the 
benefice  in  his  hands. 

Adjourned  Simmons. 

The  Bev.  James  Brothers*  at  the  time  of  his 
death,  in  October,  1872,  was  incumbent  of  the  living 
of  Braboume,  in  Kent.  The  benefice  was  under 
sequestration.  A  deed  of  assignment  had  been 
executed  by  Mr.  Brothers  in  December  1851,  of 
which  Mr.  Abraham  Dangerfield,  the  sequestrator, 
was  trustee.  An  order  was  made  in  the  cause  on 
the  27th  June,  1863,  which  declared  which  of  the 
creditors  were  entitled  to  the  deed  of  assignment. 
Soon  after  the  living  become  vacant,  the  buildingB 
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were  inspected  and  reported  on  by  the  diocesan 
surveyor,  and,  in  pursaancOi  of  the  Ecclesiastical 
Dilapidations  Act  1871  (34  &  36  Vict.  o.  43),  the 
Archbishop  of  Canterbnrj  made  an  order  respect- 
ing the  necessary  repairs,  the  cost  of  which  was 
estimated  at  174Z.  18«.,  for  which  the  personal 
representatives  of  the  late  incumbent  were  declared 
liable.  Mr.  Dangerfield  collected  the  tithes  which 
had  accrued  due  in  Mr.  Brothers'  lifetime,  and 
under  an  order  of  the  court  dated  Slst  March  1875, 
paid  £650  into  courti  on  account  thereof,  having 
been  advised  that  he  was  liable  to  pay  the  cost  of 
repairs  out  of  moneys  coming  into  his  hands  as 
sequestrator.  The  court  was  now  asked  to  make 
an  order  that  Dangerfield  should  pay  into  court 
139L  lbs.  3(2.,  the  amount  certified  to  be  due  by 
him  on  paying  the  final  amount  as  sequestrator,  in 
order  to  decide  the  question  of  his  liability  for 
dilapidations.  Mr.  Brothers,  who  had  taken  the 
benefit  of  the  Insolvent  Act  in  1853,  died  intestate, 
and  it  was  stated  that  there  were  no  assets  to 
administer. 

Davey,  Q.G.  and  Bighy  for  the  plaintiff,  in 
support  of  the  summons. 

Chitty,  Q.O.  and  W,  W,  Ka/rslahe  for  the 
sequestrator  and  for  Mr.  Ferry,  the  new  incum- 
bent.— The  condition  on  which  sequestrations  are 
granted  is  that  the  sequestrator  keeps  the 
buildings  in  repair,  and  is  liable  for  dilapidations. 
Sect.  20  of  the  Act  of  1871  enacts  that  the  dilapi- 
dations are  to  be  charged  to  the  sequestrator 
in  respect  of  the  profits  of  the  benefice.  They 
referred  to : 

Hubha/rd  v.  Beckfordj  1  Hagg.  Coxib.  9d7  ; 
Whif^d  V.  Watkins,  2  P^.  1 ; 
Cripp's  Iaw8  of  Chnroh  and  Clergy,  822. 
PhilUxnore'B  EoolcaiaBtioal  Law,  1^. 

La/ngUyf  for  the  official  assignee  of  Mr.  Brothers, 
claimed  the  balance  of  the  fund  after  payment 
of  the  persons  entitled  under  the  deed  of  assign- 
ment. 

Sir  Geobgb  Jessel, — ^The  question  I  have  to 
decide  concerns  the  liability  of  the  sequestrator 
in  respect  of  the  balance  in  his  hands  from  the 
profits  of  a  sequestered  benefice  for  dilapidations 
reported  after  the  incumbent's  deatn.  The 
sequestration  issued  many  years  ago,  and  remained 
in  force  to  the  incumbent  s  death,  in  Oct.  1873. 
The  avoidance  occurred  subsequently  to  the  com- 
mencement of  the  Ecclesiastical  Dilapidations 
Act  1871,  and  that  Act,  therefore,  applies  to  this 
case.  The  law,  whatever  it  was  previously  to  that 
Act,  is  remodelled  by  it.  By  sect.  53  it  is  declared 
that  no  sum  shall  be  recoverable  for  dilapidations 
in  respect  of  any  benefice  becoming  vacant  after 
the  commencement  of  the  Act  and  to  which  the 
Act  shall  apply,  unless  the  claim  for  such  sum  be 
founded  on  an  order  made  under  the  provisions  of 
the  Act.  Now  the  Act  contains  two  distinct 
sets  of  provisions :  the  one,  comprising  ss.  12  to 
24,  provides  for  the  inspection  of  buildings  at 
times  when  a  benefice  is  not  vacant ;  the  other,  ss. 
29  to  53,  for  the  inspection  of  buildings  on  a 
vacancy.  No  inspection  seems  to  have  taken 
place  of  the  buildings  of  this  benefice  in  Mr. 
Brothers'  lifetime;  but  after  his  death,  that  is, 
on  the  vacancy,  an  inspection  took  place,  and  the 
archbishop,  according  to  sect.  34,  made  an  order 
stating  the  repairs  required  to  be  done,  and  their 
cost,  for  which  the  late  incumbent's  executors 
and  administrators  were  declared  to  be  liable. 


It  appears  to  me  that  the  provisions  of  sect  20, 
and  the  other  sections  of  that  Act,  have  no  bearing 
on  the  present  case,  but  that  it  falls  under  sect. 
36,  which  casts  the  liability  on  the  executors  or 
administrators  of  the  late  incumbent.  The  r^ult 
is  that  the  sequestrator  is  under  no  liability 
for  repairs.  I  must  make  an  order  in  the  temas 
of  the  summons,  as  I  am  of  opinion  that  the 
sequestrator  is  not  liable  for  the  dilapida- 
tions, and  is  not  entitled  to  have  the  amount 
deducted  from  the  profits  of  the  benefice  collected 
by  him. 

Solicitors,  Kingsford  and  Dorman  for  HaUeit, 
Curry,  and  Furley,  Ashford;  DangeriUild  and 
Blythe ;  A,  8.  Twyford, 


QUEEN'S  BENCH  DIVISION. 

Beported  by  H.  W.  McKbllab,  J.  M.  Lxlt,  and  B.  H. 
▲mpblstt,  Biqn.,  Barristezt-at-Law. 


Morhday,  Jem.  17, 1876. 

Beg.  v.  BiPfOK. 

Quo  wa/rrcvnto — Local  hoard — Election  to   cattud 
vaca/ncy — 11  ^  12  Vict.  c.  63. 

A  member  of  a  local  hoa/rd  resigned  more  than 
a  year  before  his  time  for  going  out  of  ofice,  as 
regulated  by  the  board.  At  the  next  election, 
which  annually  took  place  to  fill  the  three  va- 
COAUsies  which  occurred  by  rotation,  notice  was 
given  thai  four  candidates  would  be  appointed ; 
out  no  explanation  of  ihefowrth  va^cancy  was  pub- 
lished, nor  was  amy  distinction  made  either  in  the 
notice  or  at  the  election  between  the  ca/ndidaies 
for  the  different  vacancies.  After  the  election,  the 
board  selected  thai  one  who  received  the  smallest 
number  of  votes  of  the  four  successful  candidates 
to  fill  the  casual  vacancy. 

Held,  upon  a  quo  warranto,  that  there  was  no  au- 
thority  before  the  Public  Health  Act  1875,  for 
thus  filling  up  a  casual  vacancy ;  and  thai  the 
election  was  void. 

This  was  a  rule  to  show  cause  why  an  information 
in  the  nature  of  a  quo  wari'anto  should  not  be 
exhibited  against  the  four  defendants,  Jabez 
Bippon  and  three  others,  for  exercising  the  office 
of  members  of  the  Local  Board  of  Newbold-cum- 
Dunston,  in  the  county  of  Derby,  on  grounds 
therein  sated. 

From  the  affidavits  it  appeared  that  the  said 
local  board  consisted  of  nine  members,  the  whole 
of  whom  were  appointed  at  the  first  election  in 
Sept.  1873.  It  was  arranged  by  the  board  that 
three  of  their  members  should  go  out  of  office 
annually  in  rotation ;  and  the  election  to  fill  those 
vacancies  is  in  pursuance  of  37  &  38  Yict.  o.  89, 
8.  26,  now  held  on  the  26th  March  of  each  year. 

On  26th  Feb.  1875,  a  member  of  the  board, 
whose  period  of  office  would  not  expire  according 
to  the  arrangement  of  the  board  until  March  1876, 
resigned;  and  in  consequence  there  were  four 
vacancies  to  be  filled  up  in  March  1875. 

On  the  6th  March  1875,  the  chairman  of  the 
board  duly  published  a  notice  of  the  election, 
containing  the  particulars  thereof  required  by 
sect.  23  of  the  Public  Health  Act  1848  (11  &  12 
Yict.  c.  63).  He  stated  in  the  said  notice  that 
the  number  of  persons  to  be  elected  was  four,  but 
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made  no  reference  to  the  oaase  of  the  fourth 
▼acanoy,  nor  explained  that  there  was  any  dis- 
tinction in  the  periods  for  which  the  saccessful 
candidates  would  serve. 

The  election  was  held  in  the  same  manner  as  if 
all  the  vacancies  had  occorred  hy  rotation.  Eleven 
candidates  were  nominated,  and  the  four  de- 
fendants obtained  the  highest  nnmber  of  certified 
votes.  Thev  were  declared  by  the  chairman  to  be 
dnly  elected;  and  the  local  board  subsequently 
selected  the  defendant  Bippon,  who  had  received 
the  smallest  nnmber  of  votes  of  the  four  suc- 
oessfal  candidates,  to  fill  the  casual  vacancy  occa- 
sioned by  resignation.  The  other  three  defendants, 
who  received  the  highest  number  of  votes,  were  at 
the  same  time  selected  to  fill  the  vacancies  caused 
by  rotation. 

The  objection  upon  which  the  relator  relied  was 
stated  in  the  rule  to  be  that  there  were  onlv  three 
vacancies  for  the  term  of  office  for  which  the 
election  was  held. 

Cave,  Q.G.  and  Foulkes  showed  cause. — If  this 
objection  be  vsJid,  there  must  have  been  two 
separate  elections,  for  which  there  is  no  provision 
in  the  Public  Health  Acts.  By  sect.  l3  of  the 
Act  of  1848,  with  respect  to  all  districts,  *'  And 
the  first  election  for  any  district  or  part  of  a 
district  shall  take  place  on  a  day  to  be  appointed  by 
order  of  Her  Majesty  in  Council  or  by  Parliament 
(as  the  cases  may  require) ;  and  one-third  of  the 
number  elected  for  the  whole  or  any  part  or  parts 
of  a  district  respectively  shall  go  out  of  office  on 
snch  day  iu  each  year  subsequently  to  that  of  the 
first  election  as  shall  be  appointed  by  such  order 
in  council  or  provisional  order  as  aforesaid  (as  the 
case  may  require) ;  and  the  order  in  which  the 
persons  first  elected  shall  go  out  of  office  shall  be 
regulated  by  each  local  board.  .  .  .  But  no  person 
elected  shall  in  any  case  continuously  remain  in 
office  for  more  than  three  years ;  and  on  the  days 
appointed  for  going  out  of  offico  a  number  of 
persons  shall  be  elected  equal  to  the  number  of 
those  ^o  going  out,  and  so  many  others  as  may  be 
necessary  to  complete  the  full  number  of  the  local 
board  of  health  in  respect  of  which  the  election  is 
to  be  made."  This  last  paragraph  is  perfectly 
consistent  with  what  has  been  adopted  as  the 
practice  in  this  case;  and  although  there  is  no 
express  provision  for  filling  up  vacancies  caused 
by  resignation,  they  are  clearly  contemplated  in 
the  statute.  In  the  14th  section  such  vacancies 
are  twice  alluded  to,  and  one  of  its  paragraphs  is, 
"  And  in  the  event  of  any  vacancy  in  the  number 
of  pet  sons  elected  by  death,  resignation,  or  other- 
wise, between  the  times  appointed  for  election  as 
aforesaid,  or  if  at  any  time  the  said  local  board  be 
without  its  full  number  of  members,  the  remaining 
members  shall  continue  and  be  as  competent  to 
act  until  the  time  appointed  for  election,  or  until 
the  full  number  is  selected  or  elected  (as  the  case 
may  require),  as  if  no  vacancy  had  occurred." 
There  is  no  suggestion  of  any  separate  elections 
for  any  different  kind  of  vacancies  in  tbe  sections 
relating  to  notice,  nomination,  or  election;  e.g., 
^ects.  23,  24,  or  27.  Where  there  is  no  express 
provision  with  respect  to  these  elections,  it  has 
been  held  that  the  board  must  do  its  best  to 
constitute  itself:  (Howitt  y,  ManfuUj  6  E.  &  B. 
736.)  That  in  this  case  the  board  did  its  best,  is 
cUar  from  the  fact  that  it  obeyed  by  anticipation 
the  provisions  of  the  Public  Health  Act  which 


has  since  been  passed;  by  38  &  39  Yict.  c.  55, 
schedule  2,  rule  65,  this  very  course  is  prescribed 
in  the  case  of  a  casual  vacancy  being  nlled  up  at 
an  annual  election.  This  new  Act  consolidates 
without  altering  the  old  law,  so  that  it  may  be 
said  retrospectively  to  justifv  the  proceedings  of  the 
board  in  this  case.  Although  21  ^  22  Vict.  c.  98,  s. 
24,  sub- sect.  7,  provides  one  plan  of  filling  casual 
vacancies  by  choice  of  the  board  within  a  month, 
that  is  merely  permissive ;  and  the  board  in  this 
case  has  clearly  followed  the  intentions  of  the 
statute. 

Bigham  appeared  for  the  relator  to  support  the 
rule,  but  was  not  heard. 

CocKBURN,  C.  J. — I  think  the  objection  to  this 
election  is  fatal.  I  do  not  say  how  many  elections 
ought  to  have  been  held,  but  it  is  clear  to  me  that 
a  distinction  ought  somehow  to  have  been  made 
between  the  casual  and  the  regular  vacancies. 
In  default  of  express  regulation  possibly  this 
could  only  have  been  secured  by  separate  elec- 
tions. There  was  no  provision  in  any  of  the  Acts 
in  force  at  the  time  of  this  vacancy  for  filling  it 
by  election ;  and  although  the  Act  of  1848 
alludes  to  vacancies  of  the  kind,  it  provides  no 
means  for  filling  them  at  all.  The  Legislature 
has  now  made  good  this  omission  by  specific 
legislation ;  but  previously  to  the  Act  of  last  year 
the  voters  should  have  had  an  opportunity  for 
distinguishing  the  kinds  of  vacancies  for  which 
they  supported  their  candidates.  There  was  no 
such  opportunity  given  them  here,  and  I  am  there- 
fore of  opinion  that  the  election  was  void. 

Mellor,  J. — 1  am  of  the  same  opinion.  I  do 
not  see  why  all  the  four  new  members  should  not 
have  been  elected  at  the  same  time;  but  at  all 
events,  there  should  have  been  some  notice  as  to 
the  difference  in  the  offices  for  which  the  votes 
were  to  be  given.  There  was  at  that  time  no 
means  of  fixing  which  of  the  elected  candidates 
should  fill  the  casual  vacancy,  and  the  voters  were 
not  consulted  on  the  subject.  1  do  not  consider 
this  can  be  a  valid  election. 

Field,  J. — I  am  of  the  same  opinion. 

Rule  iibsolute. 

Solicitors  for  relator,  Stevens  and  Co.,  for  PT.  T. 
Jones,  Chesterfield. 

Solicitors  for  defendants.  Palmer  Bull  and  Fry, 
for  C.  8.  B.  Bushy,  Chesterfield. 


Wednesday,  Jan.  19,  1876. 

Beg.  V,  Lee. 

Hi-ghway — Indictment  for  non-repair —  ff/f//*  W'tij  )i  ot 
found  as  in  summons — Costs  of  pros*  cut  1  o n.  — 
5  cj*  6  WiU.  4,  c.  50.  8.  95. 

By  5^6  Will.  4,  c.  50,  *.  95,  if,  on  the  hearing  of 
any  sumnfons  respecting  the  repair  of  any 
highway,  the  duty  or  obligation  of  such  repairs  is 
denied  hy  the  surveyor  on  hehalf  of  th^   Inhahif- 

.  ants,  the  justices  may  direct  an  indirimi'nt,  nud 
the  judge  of  assize  "before  whom  the  indicfmnit 
is  tried  may  direct  the  costs  to  be  paid  hy  the 
parish. 

Upon  the  trial  of  an  indicttnent  directed  under  //tw 
section,  it  was  found  tJiat  the  common  highwmj 
for  horses,  carts,  and  carriages,  as  described  in 
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the  summons,  w(u  only  a  footpath  (md  bridle 
way. 

Held,  that  the  jusUces  had  no  jwrisdiction  to  make 
their  order  wpori^  this  summons ;  a/nd  thai  therefore 
on  order  for  costs  made  by  the  judge  of  assize  at 
the  trial  mitst  he  quashed. 

A  BULE  nisi  had  been  obtiuned  calling  upon  Robert 
Lee,  the  prosecutor,  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  remove  into  the  Hieh 
Court  of  Justice  a  certain  order  of  apsize  made  by 
Field,  J.,  at  York,  on  3rd  Aug.  upon  an  indictment 
against  the  inhabitants  of  the  township  of  Ellerton, 
for  the  non-repair  of  a  certain  highway  in  the  said 
township,  ordering  the  costs  of  tne  prosecution  to 
be  paid  out  of  the  rates  and  levied  on  the  said 
township,  in  pursuance  of  5  &  6  Will.  4,  o.  50. 

By  sect.  95  of  that  statute  it  is  enacted  "  That  if 
on  the  hearing  of  any  such  summons  respecting 
the  repair  of  any  highway,  the  duty  or  obligation 
of  such  repairs  is  denied  by  the  surveyor  on  behalf 
of  the  inhabitants  of  the  parish,  or  by  any 
other  party  charged  therewith,  it  shall  then  be 
lawful  for  such  justices,  and  they  are  hereby 
required  to  direct  a  bill  of  indictment  to  be 
preferred  and  the  necessary  witnesses  in  support 
thereof  to  be  subpoenaed  at  the  next  assizes  to  be 
hoi  den  in  and  for  the  said  county,  or  at  the  next 
general  quarter  sessions  of  the  peace  for  the 
county,  riding,  division,  or  place  wherein  such 
highway  shall  be,  against  the  inhabitants  of  the 
parish  or  the  party  to  be  named  in  such  order,  for 
suffering  and  permitting  the  said  highway  to  be 
out  of  repair;  and  the  costs  of  such  prosecution 
shall  be  directed  by  the  judge  of  assize  before 
whom  the  said  indictment  is  tried  or  by  the  justices 
of  such  quarter  sessions,  to  be  paid  out  of  the  rate 
made  and  levied  in  pursuance  of  this  Act  in  the 
parish  in  which  such  highway  shall  be  situate; 
provided,  nevertheless,  that  it  shall  be  lawful  for 
the  party  against  whom  such  indictment  shall  be 
so  preferred  at  the  quarter  sessions  aforesaid,  to 
remove  such  indictment  by  certiorari  or  otherwise 
into  his  Majesty's  Court  of  King's  Bench." 

It  appeared  that  on  the  5th  Aug.  1874  the  said 
Robert  Lee  preferred  an  information  before 
justices  against  the  surveyors  of  highways  of  the 
township  of  Ellerton  alleging  that  part  of  a  high- 
way  described  as  a  common  highway  for  horses, 
carts,  and  carriages,  within  the  said  township,  was 
out  of  repair.  At  the  hearing  of  the  summons 
issued  upon  this  information  the  surveyor  of 
the  township  denied  their  liability  to  repair  the 
highway,  and  the  justices  thereupon  ordered  an 
indictment  to  be  preferred  against  the  inhabitants 
of  the  township ;  an  indictment  was  accordingly 
preferred  before  the  grand  jury  at  York  at  the 
assizes  in  March  1875.  A  tioie  bill  having  been 
found,  the  indictment  came  on  for  trial  before 
Field,  J.  at  York,  in  Aug.  1875,  when,  the  evidence 
being  insufficient  to  support  the  allegation  that 
the  highway  was  a  cart  and  carriage  way,  the 
learned  judge  so  directed  the  jury.  It  was, 
however,  not  disputed  at  the  trial  that  the  highway 
was  a  public  bridleway  and  footpath,  and  at  the 
close  of  the  case  the  learned  judge,  under  the 
provisions  of  14  &  15  Yict.  c.  100,  amended  the 
indictment  by  striking  out  all  the  words  having 
reference  to  a  cart  and  carriage  way,  and  upon  the 
indictment,  so  amended,  a  verdict  of  guilty  was 
recorded. 

Application  was  made  on  behalf  of  the  prosecu- 


I  tion  to  the  judge  for  an  order  under  the  above 
sect.  95  of  5  &  6  WilL  4,  c.  50  for  payment  of  the 
costs,  and  he,  considering  himself  bound  to  do  ao 
under  the  Act,  made  the  order.  It  was  now 
sought  to  remove  this  order  by  certiorari  for  the 
purpose  of  quashing  it. 

At  the  hearing  of  the  information  before]  the 
justices  there  appeared  to  have  been  no  admission 
then  made  on  the  part  of  the  inhabitants  that 
the  roai  was  a  highway  of  the  limited  charact^ 
afterwards  admitted  at  the  trial ;  but  their  solioi' 
tor  objected  to  the  jurisdiction  of  the  justices  on 
the  general  ground  that  the  highway  was^  not  a 
common  highway  repairable  by  the  township.  It 
seemed  also  that  the  information  being  for  non- 
repair of  the  road  as  a  cart  and  carriage  way,  no 
special  attention  was  called  to  the  liability,  whether 
admitted  or  otherwise,  of  the  township  to  repair  it 
as  a  bridle  road. 

Maide,  Q.C.  and  WUberforce  showed  cause 
against  the  rule  on  behalf  of  the  prosecutor. — The 
jurisdiction  given  to  justices  by  the  Highway  Act 
1835  in  such  a  matter  as  this  is  now  governed  by 
25  &  26  Vict.  c.  61,  by  sect,  19  of  which  it  is 
enacted  that  "  When  on  the  hearing  of  any  suid- 
mons  respecting  the  repair  of  any  highway  the 
liability  to  repair  is  denied  by  the  way  waraen  on 
behalf  of  his  parish,  or  by  any  party  charged  there- 
with, the  justices  shall  direct  an  indictment  to  be 
preferred  at  the  next  assizes  or  at  the  next  G[uarter 
sessions  for  the  county,  &c.,  wherein  such  highway 
is  situate,  against  the  inhabitants  of  the  parish 
or  the  party  charged  therewith  for  suffering  the 
said  highway  to  be  out  of  repair."  It  has  been 
held  under  that  section  that  the  jurisdiction  of  the 
justices  is  limited  to  admitted  highways ;  and 
that  justices  have  no  jurisdiction  to  order  an 
indictment  to  be  preferred  where  it  is  bond  fide 
denied  by  the  parties  charged  that  the  road  is  a 
highway,  and  the  liabilitv  to  repair  the  road  if  it 
is  a  highway  is  not  denied  {Reg,  v.  Farrer,  L.  Bep. 
1  Q.  B.  558 ;  Beg,  v.  Heanor,  6  Q.  B.  745).  Here, 
however,  the  hability  was  denied  generally,  and 
therefore  the  justices  had  jurisdiction  to  direct 
the  indictment.  The  prosecution  succeeded  in 
establishing  a  highway,  and  the  judge  at  the 
assizes  was  compelled  by  the  statute  to  make  the 
order  for  costs  which  is  now  in  question.  [Mellor, 
J.— The  justices  did  not  direct  an  indictment  for 
the  repair  of  a  limited  highway,  which  was  the 
only  highway  established  by  the  verdict.]  There 
is  nothing  in  the  words  of  the  section  to  limit  the 
order  for  costs  to  a  successful  indictment.  The 
amendment  was  made  in  the  indictment  upon  the 
authority  of  Beg,  v.  Bturge  (3  E.  &  B.  734). 

Wills,  Q.C.  appeared  to  support  the  rule. 

CocKBURN,  C.J. — We  do  not  think  it  will  be 
necessary  in  this  case  to  call  on  Mr.  Wills.  The 
power  of  a  judge  to  order  the  costs  of  a  prosecu- 
tion ordered  by  justices  under  sect.  95  of  the 
General  Highway  Act  must  depend  oh  whether 
the  justices  who  made  the  order  had  jurisdiction 
to  make  it.  Now,  it  seems  upon  examination  of 
the  statute,  that  they  only  have  jurisdiction  when 
the  highway  in  question  is  found  to  be  a  highway. 
The  order  here,  ac  'ordingly,  proceeded  on  the 
assumption  that  this  road  was  a  general  highway, 
for  it  was  in  respect  of  the  non-repair  of  such  a 
highway  that  the  inhabitants  of  the  parish 
indicted  were  charged.  This  assumption  failed  to 
be  proved  in  foct  at  the  trial.    It  was  only  proved 
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that  this  was  a  special  or  limited  highway,  and 
the  proseoation  having  failed  in  this  respect,  the 
jurisdiction  of  the  justices  to  order  the  prosecution 
railed,  and  consequenly  the  judge  had  no  power 
to  make  this  order  for  costs. 

Mellok,  J. — I  am  of  the  same  opinion.  I  think 
that  the  order  was  made  by  the  justices,  they 
assuming  that  the  road  in  (question  was  a  high- 
way;  and  the  costs  which  a  ludge  on  the  trial  of 
the  indictment  is  empowered  to  give  are  limited 
to  the  costs  of  such  a  prosecution  as  that  which 
the  justices  had  jurisdiction  to  order  and  did  order. 
There  is  here  no  question  as  to  the  amendment  of 
the  indictment  at  the  trial  because  that  was  done 
by  consent  of  both  sides  in  order  that  it  might 
accord  with  v^hat  was  actually  proved ;  but  as  the 
highway  proved  was  not  that  ordered  to  be 
indicted,  the  costs  of  the  prosecution  cantiot  be 
ordered. 

Field,  J. — I  am  of  the  same  opinion.  I  made 
the  order  at  the  trial  reluctantly,  because  I 
thought  I  was  compelled  by  the  terms  of  the 
statute  to  do  ao.  But  now,  on  further  considera- 
tion, and  after  hearing  the  argument  of  the  case, 
I  am  satisfied  that  my  Lord  and  my  brother  Mel  lor 
are  right,  and  that  in  this  and  other  cases  where  the 
prosecution  fail  in  establishing  that  which  is  the 
foundation  of  the  jurisdiction  of  the  justices,  sub- 
stantial justice  wul  be  done  by  a  construction  of 
the  section  adversely  to  their  right  to  claim  an 
order  for  costs.  The  costs  of  this  case  were  really 
those  incurred  by  the  prosecution  in  endeavouring 
to  establish  the  cart  way,  in  which  endeavour  they 
entirely  failed. 

Rule  absolute. 

Solicitors  for  the  prosecution,  Learoyd  and  Co., 
for  Bantqft,  Selby. 

Solicitors  for  the  defence,  WiUiamson,  HUl,  and 
Go,,  for  England  and  Son,  Howden. 


Jan.  20  amd  Feb.  25, 1876. 
Beg.  17.  Collins. 

Q^o  voarra/nto — Scrutiny  of  votes — Oertificaie  of 
chairman — TiUes  of  votes — Mistakes  in  counting 
—11  ^  12  Vict.  c.  63.  s.  27. 

At  an  election  of  members  of  a  local  board  of  health, 
the  chairman  cefi'tified  v/nder  11  ^  12  Vict.  c.  63, 
s.  27,  thai  seven  persons,  of  whom  the  defendani 
had  the  smallest  number  of  votes,  were  elected. 
The  relator,  who  was  a  candidate,  had  three  votes 
less  than  the  defendant. 

Upon  a  scrutiny  before  a  judge  of  assize  without  a 
jury  it  appeared  that,  by  correction  of  mistakes 
in  cowfUing,the  votes  for  the  relator  and  the  defen- 
dant were  eq^jtal;  thai  one  vote  for  the  relator  had 
been  mislaid  and  not  counted  at  all ;  and  tluxt  two 
votes  for  the  relator  which  tlie  chairman  had 
found  to  be  valid,  no  objection  having  at  thai  time 
been  made  to  them,  ought  not  to  have  been  received ; 
one  being  toritten  by  some  other  person  than  the 
voter,  contrary  to  sect.  25 ;  the  other  being  that  of  a 
person  who  had  not  been  rated  or  paid  rates,  cou" 
trary  to  sect.  20  : 

Held  by  Mellor  and  Field,  J  J.,  (Blackbur7i,  J. 
dissenting),  that  by  quo  warranto  only  the  inis' 
takes  in  a  chairman  s  mechanical  acts,  and  not 
(he  titles  of  votes,  can  be  rectified;    and  that 


therefore  the  relaior  was  ahead  of  the  defendant, 

amd  was  dul/y  elected. 
This  was  a  quo  warranto,  the  circumstances  of 
which  are  fully  described  in  the  following  judg- 
ment of  Blackburn,  J.,  before  whom  the  case  was 
tried  at  the  Dorchester  Summer  Assizes  1875. 
The  verdict  was  entered  for  the  defendant,  leave 
being  reserved  to  the  relator  to  move  to  enter  the 
verdict  for  him. 

The  election  of  the  members  of  the  Local  Board 
of  Health  for  the  Isle  of  Portland,  the  validity 
of  which  was  questioned,  took  place  in  May 
1874. 

The  rale  for  the  quo  warranto  was  made 
absolute  on  the  28th  Jan.  1875.  (Reported  23 
W.  R.  325). 

The  rule  nisi  in  pursuance  of  the  leave  reserved 
at  the  trial  was  granted  on  the  4th  Nov.  1875 
upon  the  motion  of  Kingdon,  Q.G.  for  the  relator 
who  relied  upon  the  authority  of 

Reg.  V.  C^oas,  19  L.  T.  Bep.  N.  S.  35  ; 
Beg.  V.  Diplock,  L.  Rep.  4  Q.  B.  549. 

The  following  is  the  27th  section  of  the  Public 
Health  Act  18^,  (11  &  12  Vict.  c.  63) : 

That  the  chairman  ihall,  on  the  day  immediately 
following  the  day  of  the  election  and  on  as  nuuiv  davs 
immediately  snooeeding  as  may  be  neceseary  attend  at  the 
office  of  the  local  board  of  health,  and  ascertain  the 
validity  of  the  votes  by  an  examination  of  the  rate  books 
and  snch  other  books  and  documents  as  he  may  think 
necessary,  and  by  examining  snch  persons  as  he  may  see 
fit ;  and  he  shall  cast  up  snch  of  the  votes  as  he  shall 
find  to  be  valid  and  to  have  been  dnly  given  collected  or 
received,  and  ascertain  the  number  of  such  votes  for  each 
candidate.  And  the  candidates  to  the  number  to  be 
elected  who  being  duly  qualified  shall  have  obtained 
the  greatest  number  of  votes  shall  be  deemed  to  be 
elected  and  shall  be  certified  as  such  by  the  said  chairman 
under  his  hand ;  and  to  each  person  so  elected  the  said 
chairman  shall  send  or  deliver  notice  of  such  election ; 
and  the  said  chairman  shall  also  cause  to  be  made  a  list 
containing  the  names  of  the  candidates  together  with 
(in  case  of  a  contest)  the  number  of  votes  given  for  each 
and  the  names  of  the  persons  elected ;  and  shall  sign  and 
certify  the  same  and  snail  deliver  such  list  together  with 
the  nomination  and  voting  paper  which  he  shall  have 
received  to  the  local  board  of  health  at  their  first  or  next 
meeting  (as  the  case  may  be),  who  shall  cause  the  same 
to  be  deposited  in  their  office,  and  the  same  shall  during 
office  hours  thereat  be  kept  open  to  public  inspection, 
together  with  sJl  other  documents  relating  to  the  election, 
for  six  months  after  the  Section  shall  have  taken  place, 
without  fee  or  reward :  and  the  said  chairman  shall  cause 
such  lists  to  be  printed  and  copies  thereof  to  be  affixed  at 
the  usual  places  for  affixing  notices  of  parochial  busiDCSs 
within  the  parts  for  which  the  election  shall  have  been 
made. 

Jan.  20.— OoZe,  Q.O.  and  Finder  on  behalf  of  the 
defendant  now  showed  cause  against  the  rule. 

Kingdon,  Q.O.  and  A.  Collins  were  heard  in 
support. — ^The  arguments  and  the  authorities  dis- 
cussed are  fully  stated  in  the  following  written 
judgments  of  the  court. 

Cur.  adv.  vult. 

Feb.  25. — Blackburn,  J. — ^This  was  a  quo  wa/r- 
ranto  on  the  relation  of  Andrews  calling  on  the 
defendant  to  show  by  what  title  he  acted  as  a 
member  of  a  local  board  of  health.  The  plea  was 
that  the  defendant  was  duly  elected  and  this  was 
traversed.  The  issue  came  on  for  trial  before  me 
and  a  jury  at  the  last  assizes  at  Dorchester.  As 
tbe  case  involved  a  scrutiny  it  was  agreed  that 
the  jury  should  be  dispensed  with  and  that  what 
I  found  as  facts  were  to  be  considered  as  found  by 
the  jury.    It    appeared    that  there  were  seven 
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vaoaDcies  and  nine  candidates.    The  votino:  papers 
were  daly  collected  and  received  and  the  churman 
proceeded  on  the  proper  day  to  ascertain  the 
number  of  valid  votes  for  each  candidate  in  pur- 
suance of  the  11  &  12  Vict.  c.  63,  s.  27.    The  nine 
candidates  consisted  of  six  persons  whose  election 
was  not  disputed,  and  of  Collins,  Andrews,  and 
Coombe.      The  chairman  certified  that  the    six 
others  and  Collins  were  duly  elected.    He  made 
out  a  list,  containing  the  names  of  the  candidates 
and  the  number  of  votes  given  for  each  and  the 
names  of  the  persons  elected,  which  he  signed  and 
certified;   ana   he    delivered   it  along  with  the 
voting  and  nomination  papers  to  the  local  board 
who,  in  pursuance  of  the  section,  deposited  this  list 
together    with    the    voting   papers    for    public 
inspection  a.H  required  by  the  section.    The  chair- 
man did  what,  though  not  in  terms  required  by  the 
Act,  was  fair.     He   not    merely  put  down  the 
number  of  votes  given  for  each  candidate,  but 
also  made  out  and  kept  a  list,  by  reference  to  the 
numbers  of  the  voting  papers  of  the  voters  whom 
he  had  reckoned  as  voting  for  each  candidate,  so 
that  there  was  no  difSculty  in  &ct  in  ascertaining 
how  he  made  out  the  majority.     According  to 
this  list  the  six  persons  whose  elections  were  not 
disputed  had  most  votes ;  Collins  had   382  votes, 
Andrews  and  Combe,  379  votes  each.    If  the  cer- 
tificate was  conclusive,  Collins  was  entitled  to  the 
verdict.     Subject  to  objections  on  both  sides,  evi- 
dence was  received  of  three  classes  of  mistakes. 
It  was  agreed  that  no  inquiry  should  be  made  as  to 
Coombes's  votes,  and  that  if  Collins  had  a  ma- 
jority over  Andrews,  the  verdict  should  be  for 
him.    The  counsel  for  the  relator  proceeded  to 
prove  what  maybe  called  clerical  errors  by  showing 
that  votes  which  by  the  voting  papers  appeared 
not  to  have  been  given  for  Collins  had  oeen,  as 
appeared  by  the  list,  by  mistake  put  down  for 
him,  and  that  votes  which  as  it  appeared  by  the 
voting  papers  bad  been  given  for  Andrews,  had, 
as  appeared  by  the  list,  not  been  put  down  for 
him  but  for  some  one  else.    The  counsel  for  the 
defendant  showed  that  there  were  similar  blunders 
made  with  respect  to  Andrews.     On  the  balance 
of    these    mistakes   Andrews  had  three    in    his 
favour,  showing  an  equality  of  votes  between  him 
and  Collins.    The  counsel   for  the  relator  then 
showed  a  second  kind  of  mistake.     One  voting 
paper  had  been  mislaid  and  was  not  reckoned  at 
all.     It  was   found  next  day  in  the  room,  and 
proved  to  be  a  vote  in  favour  of  Andrews.    This, 
if  properly  received,  put  Andrews  in  a  majority 
of  one  over  Collins.     The  counsel  for  the  de- 
fendant then  gave  evidence  of  a  third  kind  of 
mistake.     He    proved    that    one    of   the  voting 
papers  received,  snd,  as  it  appeared  by  the  list, 
reckoned  for  Andrews,  was  a  vote  by  a  person 
who  could  not  write,  and  was  wholly  written  and 
signed  in  his  name  by  another  person.     It  was 
not  alleged  that  there  was  any  intended  fraud  in 
this,  but  the  vote  was  bad  under  sect.  25.  Another 
vote  which  also  was  reckoned  for  Andrews  was 
that  of  a  nerson  who  had  not  been  rated  nor  paid 
rates,  and  this  vote  was  bad  under  sect.  20.     The 
chairman    had    not  had  his  attention  called   to 
either  of  these  two  last  votes,  and  consequently 
did  not  examine  any  persons  as  to  the  genuine- 
ness of  the  signatures  in  the  first  case,  or  the 
rate  books  as  to  the  last,  or  in  point  of  fact  come 
to  any  conclusion  as  to  the  validity  of  those  votes 
Lefoie  receiving  ibem:   though   il   his  attention 


had  been  called  to  them  he  had  power,  under  sect. 
27,  to  have  investifirated  the  matter.  If  evidence 
of  this  kind  of  mistake  was  admissible,  Collins 
was  again  in  a  majority  over  Andrews.  No 
furitber  evidence  was  offered  on  either  side.  The 
counsel  for  the  defendant  contended  that  the 
certificate  of  the  chairman  was  condnsive,  and 
that  no  evidence  of  any  mistake  on  his  part  was 
admissible ;  but  that,  if  evidence  of  any  one  kind 
of  mistake  could  be  shown,  all  three  sorts  micht 
be  shown.  The  counsel  for  the  relator  contended 
that  the  certificate  might  be  impeached  by  show- 
ing any  errors  in  the  mechanical  proceas  of 
reckoning  and  casting  up  the  votes ;  but  that  no 
error  could  be  shown  in  receiving  votes  as  valid, 
as  to  which  he  mi^ht  have  made  a  judicial,  or.  at 
least,  quasi  judicial  investigation,  though  an  ex 
partejone.  I  directed  a  verdict  for  the  defendant, 
reserving  to  the  prosecutors  leave  to  move  with 
some  arrangements  as  to  a])pealing,  which  it  is 
not  necessarv  now  to  mention.  A  rule  was  ob- 
tained, which  was  argued  before  my  brothers 
Mellor,  Field,  and  myself,  when  the  same  points 
which  were  made  at  the  trial  were  again  stated. 
The  case  of  Eeg,  v.  Cross  (19  L.  T.  Rep.  0.  S.  35)  was 
cited.  In  that  case  the  election  of  the  defendant  was 
questioned  on  the  ground  <  that  the  election  was 
held  before  a  person  who  was  not  the  chairman. 
The  issue  taken  was  like  this,  whether  the  de- 
fendant was  duly  elected.  It  was  proved  that  the 
person  who  held  the  election  was  duly  appointed 
as  deputy  to  the  chairman.  Then  the  counsel  for 
the  relator  said,  that  the  defendant  to  prove  his 
election  must  affirmatively  prove  that  he  had  a 
majority  of  votes,  and  that  the  certificate  was  not 
even  evidence  of  his  being  so.  Lord  Campbell 
very  properly  overruled  this  objection.  In  doing 
so,  he  is  reported  to  have  said  that  the  language 
of  this  section  made  the  certificate  conclusive. 
It  is  very  probable  that  he  did  use  such  language, 
but  the  point  was  not  before  him,  and  the  ca^e 
can  hardly  be  considered  as  showing  his  delibe- 
rate opinion.  At  most,  the  opinion  of  Lord 
Campbell,  was  but  a  nisi  pritu  decision,  and  as 
from  the  nature  of  the  evidence,  and  the  point 
really  raised,  it  was  not  necessary  for  the  decision 
of  the  case,  it  could  not  be  reviewed  in  banc.,  and 
is  therefore  of  less  weight  as  an  authority.  It 
was  decided  in  Beg,  v.  Backhouse  (L.  Rep.  2  Q.B. 
16),  that  the  duties  of  the  chairman  were  so  far  of 
a  judicial  nature,  that  he  could  not  delegate  them, 
except  in  the  manner  allowed  by  the  statute.  And 
even  if  there  was  no  decision  to  that  effect,  1 
should  not  entertain  any  doubt  that  such  was  the 
law.  But  it  does  not  follow  that  his  decision  was 
final  and  incontrovertible.  The  duties  of  a  mnyor 
of  a  corporation  acting  as  returning  officer  at  the 
election  of  a  councillor  are  to  this  extent  judicial. 
Beg.  V.  Owens  {2  E.  &  E.  8(5) ;  Beg  v.  White  (L.  Rep. 
2  Q.  B.  557) :  yet  his  return  may  be  questioned  on 
quo  warranto.  The  duties  of  the  mayor  and 
assessors  revising  the  burgess  list  under  5  &  6 
Will.  c.  74,  s.  18,  are  beyond  doubt  judicial. 
There  have  beori  several  auo  warrantos  at  least 
moved  for  to  try  the  right  to  be  on  the  bur- 
gess roll  (see  B.  v.  Andeison,  2  Q.  B.  740;  lU 
Milner,  5  Q.  B.  589),  without  any  objection 
being  raised  on  the  ground  that  their  decision 
was  final.  I  do  not  find  any  reported  case  in  which 
the  burgess  was  actually  ousted,  but  the  objection 
lay  *on  the  surface,  and,  if  it  had  been  thonghl 
good,  would  surely  Lave  been  taken.    No  donbl 
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the  Legislature  may  make  any  tribunal  tbej  please 
the  final  judges  of  any  matter  they  please,  but  I  do 
not  think  they  sufficiently  express  an  intention  to 
make  the  decision  of  a   returning  officer   final 
merely  by  intrusting  him  with  some  powers  of  a 
judicial  or  quasi- judicial  nature.     It  is  a  question 
in  each  case,  on  the  construction  of  the  particular 
statute,  whether  they  have  done  so  or  not.  If  this 
be  connect,  the  question  for  our  decision  depends 
entirely  on  the  true  construction  «)f  sect.  27  of 
II  &  12  Yict.  c.  65,  and  does  not,  I  think, admit  of 
much  elucidation  by  argument.     It  seems  to  me, 
^/Hmd  facie,  unlikely  that  the  Legislature  should 
intend  to  make  the  decision  of  the  chairman,  on  an 
inquiry  made  ex  parte  and  in  the  absence  of  the 
parties  interested,  final  and  conclusiye  as  to  who 
was  elected ;  and  I  cannot  see  with  what  object  it 
should  have  been  provided  that  the  lists  should  be 
made  out  and  deposited  along  with  the  voting 
papers  for  public  inspection,  unless  it  was  to  give 
an  opportunity  to  the  public  to  challenge  his  deci- 
sion.    If  his  decision  can  be  reviewed  at  all,  it 
must  be  by  qtw  warranto.    It  is  worth  noticing 
tbat  the  Act  now  in  force,  3d  &  39  Yict.  c.  55  (by 
rule  51  of  schedule  2),  provides  that  the  examina- 
tion shall  no  longer  be  conducted  in  the  absence 
of    the  candidates  or  their  agents,  but   as  the 
agents,  though   allowed  to  be  present,  are  for- 
bidden to  interfere,  it  remains  ex  paHe,  and  it 
seems  to  me  tbat  the  presence  of  the  agents  can 
only  be  useful  with  a  view  to  call  the  decision  of 
tbe  chairman  in  question.     If  the  local  board  of 
health  had  very  unimportant  functions  to  perform, 
it  would  have  been  an  intelligible  policy  to  prevent 
litigation  by  making  the  decision  of  the  chairman, 
even  though  likely  to  be  a  local  partisan,  final ; 
though  I  tnink  the  Legislature  would  have  used 
clearer  language  if  such  had  been  their  intention. 
Bnt  the  functions  of  the  local  board  are  by  no 
means  insignificant.      It  seems  to  me  that  the 
tme  construction  of  sect.  27  is,  that  powers  and 
duties  are  imposed  on  the  chairman,  so  as  to 
increase  the  probabilities  that  his  decision,  which 
puts  the  member  whom  he  declares  elected  into 
possession,  shall  be  right ;  but  that  there  is  an 
absence  of  language  to  express  that  his  decision 
shall  be  final ;  and  I  think  it  not  likely  to  have 
been  intended  that  it  should  be  so.   I  think,  there- 
fore, that  evidence  of  all  three  classes  of  mistake 
was  properly  received,  and  that  the  rule  should  be 
discharged. 

Mbllo&,  J.  delivered  the  judgment  of  himself 
and   Field,  J. — This  case  was  tried  before  my 
brother  Blackburn  sitting  by  consent  without  a 
jury,  and  it  is  upon  the  facts  as  found  by  him  that 
tbe  judgment  depends.      The  case  was  argued 
before  him,  my  brother  Field  and  myself.    The 
faots  are  sufficiently  stated  in  the  judgment  of  my 
brother  Blackburn,  and  it  is  not   necessary   to 
repeat  them.    I  cannot  concur  with  him  in  the 
conclusion  at  which  he  has  arrived,  and  I  think 
that  all  the  authority  upon  the  subject  which  is  to 
be   found  is  adverse  to  the  view  which  he  has 
expressed.     That  some  of  the  functions-  of  the 
retarnins  officer  are  judicial  must,  I  think,  be 
admitted;    and  certainly  the  expressions    attri- 
buted to  my  brother  BJackbum  in  Beg.  v.  Loft- 
hottse  (L.  Bep.  1  Q.  B.  439),  and  more  especially 
to  mjself  (ih.  441),  are  strong  to  that  effect ;  and 
again  in  Beg.  v.  Backhouse  (L.  Bep.  2  Q.  B.  16j ; 
and  the  same  view  was  expressed  by  me  not  only 
of    the  law,  but  as  to  what  had  been  actually 


decided  in  Beg.  v.  Lofthouse.    Again,  we  have  the 
authority  of  Lord  Campbell  in  Beg.  v.  Croaa  (19  L. 
T.  Bep.  O.  S.  35),  as  to  the  effect  of  this  sect.  27, 
when  he  stated  that  its  operation  was  to  make 
the  certificate  of  the  returning  officer  conclusive. 
1 1  is  true  that  this  was  an  opinion  expressed  at 
Nisi  Prius,  and  not  so  deliberately  given  as  it 
would  have  been  after  argument  in  banc  ;    but 
it    is    not    the    less    an   authority  in   favour  of 
the  view  which  I  entertain  of  the  effect  of  the 
27th   section.     It  is    to   be  observed    that   the 
decision  was  given  after  much  discussion,  and 
at  the  end  of  the  evidence ;  and  I  cannot  doubt 
that    it   was    a    deliberate    expression   of   Lord 
Campbell's  opinion  as  to  the  true  construction  of 
the  section.     It  determined  the  case,  and  I  am 
not  aware  that  it  was  ever  questioned,  although 
leave  to  do  so  was  expressly  reserved.    It  is  true 
that  the  section  does  not  contain  such  complete 
machinery  as  might  have  been  provided.     Still  it 
may  be  asked,  if  the  functions  intended    to   be 
cast   upon   the    returning   officer    were    merely 
ministerial,  why  should  language  so  inappropriate 
be   used  P     He   is    required   **  to   ascertain  the 
validity  of   the  votes  by  an  examination  of  the 
rate  books,  and  such  other  books  and  documents 
as  he  may  think  necessaiy,  and    by  examining 
such  persons  as  he  may  see  fit."    Again,  with 
regard  to  the  duties  to  be  performed  by  him,  he 
is  "  to  (»Bt  up  such  of  the  votes  as  he  shall  find 
to  be  valid,"  and  then  in  the  result  it  enacts  tbat 
the  candidates  to  the  number  to  be  elected,  who 
shall  have  obtained  the  greatest  number  of  votes, 
"  shall  be  deemed  to  be  elected,  and  shall  be  certi- 
fied as  such  by  the  chairman  under  his  hand." 
It  is  not  easy  to  discover  by  what  worda  judicial 
duties  can  be  assigned   to  an  individual   if  the 
above  are  insufficient;    and  that  this  was  Lord 
CampbelPs  opinion  is  clear  from  the  words  attri- 
buted to  him  in  Beg.  v.  Cro88  (19  L.  T.  Bep.  0.  8. 
36) :  "I  am  at  a  loss  to  see  what  words  could  have 
been  employed  better  calculated  to  convey  that 
intention."     The    Legislature   appears    to   have 
assumed  that  all  the  machinery  necessary  for  the 
distributing,  collecting,  and  receiving  the  voting 
papers  had  oeen  provided  by  the  statute,  and  that 
the  performance  of  the  duties  imposed  upon  the 
various   persons  employed    in  carrying  out  the 
election    would    be    sufficiently   secured   by  the 
penalty  imposed  by  sect.  28;   and  I  think  that 
there  is  nothing  inconsistent  with  the  view  I  take 
of  the  nature  of  the  functions  of  the  returning 
officer  in  the  fact  that  he  is  required  to  deliver  a 
certificate,  **  together  with    the  nomination   and 
voting  papers  which  he  shall  have  received  "  to 
the  local  board  of  health,  who  are  to  deposit  them 
in  their  office  for  six  raonthfl  for  public  mspection. 
I  think  that  the  Legislature  intended  to  circum- 
scribe the  litigation  likely  to  arise  in  the  election 
of  these  temporary  officers,  and    to  prevent  the 
title  of  votes  from  being   inquired  mto  by  the 
expensive  proceedings  in  q^u^t  watranto,  leaving 
only  mistakes  and  errors  in  the  mechauical  acts 
required  to  be  done  by  the  chairman  to  be  recti- 
fied, but  not  permitting  inquiry  into  acts  done  by 
the  chairman  when  acting  judicially.    It  seems  to 
have  been  the  object  of  the  Legislature  to  limit 
litigation  as  far  as  possible  in  constituting  these 
very  numerous  bodies  called  local  boards  of  health. 
I  do  not  think  much  as  .istance  is  to  be  derived 
from  other  cases  in  which  different  words  are  used, 
but  that  this  case  must  entirely  depend  npon  the 
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express  words  used  in  sect.  27.    I  am,  therefore 
of  opinion  that  the  contention   on  the  part  of 
the  relator  was  right,  and   that  our  juagment 
should  be  that  the  rale  be  made  absolute. 

B/ide  ahsohUe  to  enter  verdietfor  rel<Uor, 

Solicitors  for  relator,  Harcourt  and  Macarthwr, 
for  Weston,  Dorchester. 

Solicitors    for   defendant,    Gonibe    and    Wain 
Wright. 


SOMBBSET  SPBIira   A88IZS8. 

Beported  by  T.  W.  Sauhobbs,  Esq.,  Burirter-at-Law. 


Thursday,  March  30, 1876. 
Beg  v.  Bosa.  Btje. 

Confession — Indticement — Second  confession  with- 
Old  inducement  to  a  third  party — Uonnection  oj 
the  two  confessions. 

To  render  a  confession  admissible,  it  is  not  so 
much  material  to  prove  to  whom  or  when  it  is 
made,  as  it  is  to  ascertain  the  mind  of  the 
party  making  it,  and  see  whether  or  not  it  is 
probable  that  it  was  made  volu/ntarily. 

The  prisoner,  a  servant  girl,  was  questioned  by  the 
mother  of  a  child  who  had  been  found  dead  in  a 
ditch  ;  and  she  was  ashed  whether  she  had  any- 
thing to  do  wUh  its  disappearance ;  upon  which 
she  cried,  and  said,  "  If  you  won't  send  for  the 
police  I  will  teU  tlie  truth,^'  whereupon  her 
mistress  replied,  "  I  will  not  hurt  you  if  you 
tell  the  truth ;  you  will  be  much  happier  %f  you 
tell  the  truth ;  *  and  she  promised  not  to  send 
for  the  police ;  whereupon  the  prisoner  made  a 
confession,  which  upon  the  trial  was  rejected  as 
being  made  under  an  inducement.  It  further 
appeared  that  shortly  after  this  confession,  the 
mistress  sent  for  a  neighbour  and  informed  him 
of  the  confession,  whereupon  he  had  an  inter- 
view alone  with  the  prisoner,  and  ashed  her 
questions  upon  the  subject,  but  he  held  out  no 
inducement,  and  she  then  made  a  similar  con- 
fession. 

Held,  that  the  second  confession  was  so  cormected 
vmder  the  drcwmsta/nces  with  the  first,  thai  U 
was  inadmdssible. 

The  prisoner  was  indicted  for  the  wilftil  murder 
of  Jonn  Barnard,  a  child  a  year  and  nine  months 
old. 

Hooper  and  Neville  appeared  for  the  prosecu- 
tion. 

8t,  Aubyn  (at  the  request  of  the  judge)  watched 
the  case  for  the  prisoner. 

It  appeared  that  the  child,  on  the  day  of  its 
death,  had  been  last  seen  alive  in  the  arms  of  the 
prisoner,  who  was  a  servant  in  the  family  of  its 
parents,  and  it  was  afterwards  discovered  dead  in 
a  ditch  of  water,  where  it  had  died  from  suffoca- 
tion. No  charge  at  that  time  was  made  against 
the  prisoner,  but,  about  two  months  after,  a  fire 
haviug  broken  out  in  the  &nn^ard  of  the  Bamards, 
suspicion  rested  upon  the  prisoner  with  reference 
to  it,  and  she  was  questioned  upon  the  subject  by 
Mrs.  Barnard  (the  mother  of  the  child),  and 
after  some  conversation  as  to'  the  fire,  she 
said  to  the  prisoner,  "Had  you  anything 
to  do  with  my  child  disappearing  from  the 
doorstep  P"  Upon  this  the  prisoner  cried, 
and  said,    ''If  yon  won't   send   for  the  police 


I  will  tell  the  truth."  To  this  Mrs.  Barnard  re- 
plied, "  I  will  not  hurt  you  if  you  tell  the  truth ; 
you  will  be  much  happier  if  you  tell  the  tmth," 
and  she  promised  not  to  send  for  the  police. 
Upon  this,  it  was  proposed  to  give  evidence  of 
a  confession  then  made,  which,  however,  the 
learned  judge  refused  to  allow,  as  being  inad- 
missable  on  the  ground  of  the  inducement. 
Evidence  was  then  given  that  a  neighbour  (a 
Mr.  Sweet)  had  been  shortly  afterwards  sent  for 
by  Mrs.  Barnard,  to  whom  she  stated  the  fact  of 
the  confession,  whereupon,  beinj^  in  the  room  alone 
with  the  prisoner,  he  put  certam  questions  to  her 
which  resulted  in  her  also  (as  it  was  alleged)  con- 
fessing to  him. 

Hooper  proposed  to  give  in  evidence  this  alleged 
confession,  and  did  so  upon  the  ground  that  this 
was  a  voluntary  confession  made  to  another 
person  without  any  inducement. 

8t  Aubyn  contended  that  this  second  alleged 
confession  was  the  offspring  of  the  inducement 
held  out  shortly  before  by  Mrs.  Barnard,  and  that 
the  two  were  under  the  circumstances  so  oon- 
nected  as  to  be  each  inadmissible. 

DSNMA.N,  J. — There  are  cases  which  hold  that 
a  confession  once  rejected  on  the  ground  that  it 
was  made  under  an  inducement,  does  not  beoome 
admissible  merely  from  the  fact  that  it  was  again 
made  to  some  other  person  who  has  not  held  out 
an  inducement,  the  inducement  being  deemed  to  be 
a  continuing  one.  But  I  am  not  at  this  moment 
aware  of  any  case  in  which  it  has  been  held  that 
where  the  person  who  held  out  the  induoement 
is  absent,  then  a   confession  made  to  a  third 

Earty  is  not  admissible,  no  fresh  inducement 
avingbeen  held  out.  The  general  principle  is 
clear,  that  if  it  is  made  out  to  the  satisfaction  of 
the  judge  that  the  statement  was  not  made 
voluntarily,  it  is  not  admissible.  It  is  not 
merely  a  question  as  to  whom  the  confession 
is  made  tc,  or  when  it  is  made ;  but  it  is  a  matter 
in  which  you  have  to  get  at  the  mind  of  the 
prisoner,  and  see  whether  or  not  it  is  probable 
that  the  confession  was  made  voluntarily  in  the 
proper  sense  of  the  word.  The  objection  to  it 
nere  is,  that  it  would  not  have  been  made  but  for 
the  previous  involuntary  statement,  and  it  is  made 
in  answer  to  questions  put  by  the  person  to  whom 
it  was  made,  which  q[nestions  were  induced  by 
the  information  obtained  from  the  person  to 
whom  shortly  before  a  confession  had  been  made 
under  an  inducement.  [His  Lordship  here  re- 
tired to  consult  with  the  Lord  Chief  Baron  upon 
the  subject.  Upon  his  return  he  said :]  Having 
considered  the  point  with  the  Lord  Chief  Baron, 
we  are  both  agreed  in  thinking  that  the  confession 
to  Sweet  must  be  rejected  upon  the  ground  that  it 
was  so  connected  under  the  circumstances  with 
the  inducement  held  out  by  Mrs.  Barnard  as  to 
be  inadmissible  in  law. 

The  prisoner  was  convicted  of  mar^laughter, 
and  ordered  to  be  kept  in  penal  servUudsfor 
Ufa. 
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Snprm£  Court  of  |ubxtatii«. 


HIGH   COURT    OF   JUSTICE. 


CHANCERY    DIVISION. 

(Before  Vice-chancellor  Maxins.) 

Bapoclad  by  F.  Gould  and  Jambs  B.  Eowkm, 

Buristen-at-Law. 


Feb,  10  and  March  23, 1876. 
Richmond  Watbkwo&ks   Company,  and    South- 

WARK     AND  VaUXHALL    WaTE&WO&IU     CoMPANY 

0.  Vbst&y  of  Richmond. 

Waierworhs   oompa7vy — Statutory  powers — Public 
Health   Act   1848    and  1875 — Urhan    sanitary 
authority — Monopoly  of  waier  supply— Transfer 
by  ineorporaied  company  of  aU  its  shares  to  an- 
other  eonypany — Company  able   and  vfilling  to 
sufpply  wafer  — Injunction. 
Thp  &.  Wat*>r  Gf>m/pony  was  incorporated  by  Act  of 
Parliamient  in  1835  to  suppht  the  parish  of  H. 
with  watt*r  dravm  from  the  ifhames.     The  Public 
Health  Act  1848,  s.   75,  empowered  the  vestry  of 
B,,  acting  as  the  local  board,  to  construct  water- 
works and  supply  water  for  certain  purposes  to 
the  district,  but  not  without  giving  notice  to  any 
existing  company,  nor  so  lona  as  any  such  com- 
pany   should  be  "able    and  willing  to  hiy  on 
water  proper  and  sajjicient  for    aU    reasonable 
purposes^  required  by  the  local  boctrd. 
The  JB.  W<Uer  Oompany  supplied  the  parish  u/ntH 
1862,  when  the  source  oftneir  water  supply  having 
become  polluted,  they  applied  to  PaAia/ment  to 
authorise  them  to  amatgamnte  with  the  8.  Water 
Company,  who  were  a  neighbouring  company, 
and  who  were  able  to  procure  purer  waier.     The 
Bill  was  not  passed,  and  the  sharela>lders  in  the 
B.    Oompany  transferred  all  their    shares  and 
property  to   the    a.    Company,   and  pra^lcaUy 
ceased  to  exist,  the  8.    Company  supplying  the 
parish,   though  they  had  no    statutory  powers 
enabling  them  to  do  so.     In  1873  the  vestry  gave 
the  B.  Company,  as  th**  only  auth'trised  company, 
notice  under  the  Act  o/1848,  of  their  intention  to 
eonetruei  'Oaterworks.     The  Public  Health  Act 
1875,  sects.  51,  52,  empowered  the  vestry  as  urban 
sanitary  authority,  to  supply  waier  to  the  parish 
for  aU  public  and  private  purposes,  but  subject 
to  conditions    similar  to  those    in    the    Act  of 
1848. 
The  B.  and  8,  Companies  brought  an  action  to  re- 
strain    the  vestry  frorm   proceeding  with    tl^eir 
works,  on  the  ground  that  the  B,  Company  was 
"  able  and  willing  "   to  supply   the  paj'ish  with 
water : 
Held,  on  motion  for  injunction^  that  the  B.  Com- 
pany could  not   deUgate  its   powers    to   the  8. 
Company,  and  was  stiU  a   Ugally  existing  com- 
pany,  though  not  both  "  able  and  willing "  to 
supply  ;  that  the  8.  Company  was  not  authm'ised 
to  supply,  and  that,  thertfore,  there  was  no  com- 
pfny  who  could  assert  a  monopoly  against  the 
vestry.     Injunrtitm  refused. 
Ths  object  of  this  action  was  to  obtain  an  injunc- 
tion restraining   the  defendants   (acting    ns   the 
urban  sanitary  authority   for  the  parish  of  Rich- 
mond, and  in  that  character  assuming  to  exerciftA 
the  powers  yetted  in  snch  authorities  under  the 
Public  Health  Act  1875)  from  proceeding  to  cou- 
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struct  waterworks  for  the  supply  of  the  parish  of 
Richmond,  unless  and  until  they  should  have  com- 
plied with  and  performed  the  preliminary  require- 
ments or  conditions  in  chat  behalf  imposed  by  the 
52nd  section  of  the  Act. 

The  Richmond  Waterworks  Company  was  in- 
corporated by  Act  of  Parliament,  passed  in  1835, 
for  tbe  purpose  of  supplying  water  to  the  parish 
of  Richmond,  taken  from  a  certain  point  m  the 
river  Thames,  and  in  pursnance  of  the  powers  of 
their  Act  the  Richmond  Company  continued 
until  the  year  1861,  to  supply  water  to  the  parish 
by  means  of  a  tunnel  or  aqaeduct  made  from  the 
river  Thames  to  certain  premises  which  had  been 
purchased  for  the  purposes  of  the  company,  but  in 
course  of  time  the  water  in  that  district  haring 
become  defiled  with  pewage  matter,  the  Richmond 
Company  determined  to  procure  water  of  a  supe- 
rior quality  from  another  source,  and  accordingly, 
in  the  month  of  Ang.  1860,  an  arrangement  was 
made  between  the  Richmond  Company,  and  the 
Southwark  and  Vauzhall  Water  Company,  by 
which  the  Southwark  Company  undertook  either 
themselves  to  supply  the  parish  of  Richmond 
with  water,  in  case  they  should  be  able  to  procure 
an  Act  of  Parliament  enabling  them  so  to  do,  or 
other  .\ise  to  do  so  in  co-operation  with  the  Rich- 
mond Company  in  case  they  should  be  able  to 
effect  such  an  arrangement  with  them  in  that 
behalf. 

Accordingly  by  memorandum  of  agreement  be- 
tween the  Richmond  Company  and  the  Southwark 
Company  it  was  agreed  that  (subject  to  the  sanc- 
tion of  Parliament  being  obtained)  the  Southwark 
Company  ^4hould  purchase  the  undertaking  of  the 
Richmond  Company  for  the  sum  of  16,500L,  and 
in  the  ensuing  session  the  Southwark  Compan3' 
applied  to  Parliament  to  confirm  the  agreement, 
and  to  vest  in  them  the  undertaking  of  the  Rich- 
mond Company.  The  Bill,  however,  was  opposed, 
and  in  consequence  of  some  requirement  b^  the 
Committee  of  the  House  of  Lords,  to  which  the 
Southwark  Company  objected,  the  Bill  was  aban- 
doned. Eventually  it  v^as  arranged  between  tbe 
two  companies  that  certain  persons  who  were 
either  shareholders  or  directors  in  the  Southwark 
Company  should  purchase  on  behalf  of  their  Com- 
pany all  the  shares  of  the  Richmond  Company, 
which  at  that  time  consisted  of  only  about  eleven 

Eersons,  together  with  their  works,  buildiufirs, 
md,  and  property,  and  this  was  carried  into 
effect  under  the  terms  of  a  deed  of  arrangement 
dated  the  20th  Feb.  1862,  the  transferees  becoming, 
aa  the  plaintiffs  alleged,  the  sole  shareholders  in 
and  so  constituting  the  Richmond  Company,  such 
shares  having  ever  since  been  held  by  them  as 
trustees  on  behalf  of  the  Southwark  Company. 
From  that  time  the  Richmond  Company  ceased  to 
take  water  from  their  former  source  of  supply, 
but  having  connected  their  mains  with  those  of 
the  Southwark  Company,  they  were  supplied  with 
water  by  the  Southwark  Company,  and  from  that 
time  the  water  rates  payable  by  the  inhabitants 
of  Richmond  were  collected  by  the  officers  of  the 
Southwark  Company,  though  they  were  demanded 
sometimes  in  the  name  of  the  Richmond  Com- 
pany and  sometimes  in  the  name  of  the  South- 
wark Company.  In  consequence  of  this  arrange- 
ment the  Richmond  Company  had,  however, 
practically  ceased  to  exist. 

In  the  year  1873  the  defendants  resolved  to 
undertake  tbe  supply  of  water  to  the  parish  of 
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Bichmond,  and  accordingly,  in  the  month  of 
August  1873,  in  order  to  bring  themselves  within 
the  provisions  of  the  Public  Health  Act  1848, 
sect.  75  (set  out  below),  thev  gave  notice  of  their 
intention  to  the  Bichmond  Company,  having  been 
advised  that  if  the  Bichmond  Company  and  the 
West  Middlesex  Water  Company,  who  were  also 
served,  were  not  "able  and  willing"  to  supply 
the  district  with  water,  the  defendants  might 
themselves  proceed  to  do  so  under  the  powers  of 
the  Act  of  1848. 

By  sect.  75  of  the  Public  Health  Act  1848,  it  is 
provided  as  follows : 

That  the  Looal  Board  of  Health  may  provide  their 
diatriot  with  snoh  a  supply  of  water  as  may  be  proper 
and  safficienl  for  the  purposes  of  this  Act,  and  for  pri- 
vate nse  to  the  extent  required  by  this  Act. 

And  for  those  purposes,  or  any  of  them,  the  said  looal 
board  may  from  time  to  time,  with  the  approval  of  the 
Qeneral  Board- of  Health,  contract  with  any  person  whom- 
soever, or  purchase,  take  upon  lease,  hire,  oonstmot,  lay 
down,  and  maintain  such  waterworks,  and  do  and  execute 
all  such  works,  matters,  and  things,  as  shidl  be  neces- 
sary and  proper. 

And  any  waterworks  company  may  contract  with  the 
local  board  of  health  to  supply  water  for  the  purposes 
of  this  Act  in  any  manner  whatsoever,  or  may  sell  and 
dispose  of  or  lease  their  waterworks  to  any  looal  boi^ 
of  health  willing  to  take  the  same. 

And  the  said  local  board  may  provide  and  keep  in 
any  waterworks  constructed  or  Uud  down  by  th^m  under 
the  powers  of  this  Act,  a  supply  of  pure  and  wholesome 
water,  and  the  water  so  supplied  may  be  constantly  laid 
on  at  such  pressure  as  will  carry  the  same  to  the  top 
story  of  the  highest  dwellinghouse  within  the  district 
supplied  : 

Provided  always,  that  before  oonstruotinff  or  laying 
down  any  waterworks  under  the  powers  of  this  Act, 
within  any  limits  within,  for,  or  in  respect  of  which  any 
waterworks  company  shall  have  been  established  for 
supplying  water,  the  said  looal  board  shall  give  notice  in 
writing  to  every  waterworks  company  within  whose 
limits  the  said  local  board  may  be  desirous  of  laying  on 
or  supplying  water,  stating  the  purpose  for  and  (as  far 
as  may  be  practicable)  the  extent  to  which  water  is 
required  by  the  said  looal  board. 

And  it  shall  not  be  lawful  for  the  said  looal  board  to 
construct  or  lay  down  any  waterworks  within  such  limits, 
if  and  po  long  as  any  such  companv  shall  be  able  and 
willing  to  lay  on  water  proper  and  sufficient  for  all 
reasonable  purposes  for  which  it  is  required  by  the  said 
local  board,  and  upon  such  terms  as  shall  be  certified  to 
be  reasonable  by  the  general  board  of  health,  after 
inquiry  and  report  by  a  superintending  insrector  in  this 
behalf,  or  (in  case  such  company  shall  be  dissatisfied 
with  such  certificate)  upon  such  terms  as  shall  be  settled 
by  arbitration  in  the  manner  provided  by  this  Act. 

And  in  case  any  difference  shiJl  arise  ae  to  whether 
the  water  which  any  such  company  is  able  and  willing  to 
supply  or  lay  on  is  proper  and  sufficient  for  the  purposes 
for  which  it  is  required  by  the  said  looal  board,  or 
whether  the  purposes  for  which  it  is  required  are  reason, 
able,  the  same  shall  be  settled  by  an>itration  in  the 
manner  provided  by  this  Act. 

By  the  interpretation  clause  of  the  Act  the 
expression  "  waterworks  company "  is  defined  to 
mean  "any  corporation,  person,  or  company  of 
persons  supplying,  or  who  may  hereafter  supply, 
water  for  their  own  nrofit." 

In  or  about  the  month  of  Jan.  1874,  the  de- 
fendants made  application  to  the  Local  Govern- 
ment Board  under  the  Local  Government  Act  1858, 
to  sanction  the  borrowing  by  the  defendants  of 
28,000Z.  for  the  construction  of  waterworks  to 
supply  the  parish,  and  to  recommend  a  loan  to  be 
made  to  them  by  the  Public  Works  Loan  Com- 
missioners. The  Southwark  Company  thereupon 
represented  to  the  Local  Board  that  the  defendants 
by  their  resolution  and  proceedings  were  acting  in 
excess  of  their  powers,  and  also  tmit  proper  notices 


had  not  been  given  to  the  plaintiffs  by  the  de- 
fendants according  to  the  provisions  of  the  Public 
Health  Act  1848,  sect.  75.  Ultimately  the  board, 
without  assuming  to  decide  the  question  as  to  the 
legal  position  or  powers  of  the  defendants,  decided 
to  accede  to  their  application,  and  to  sanction  the 
borrowing  by  the  defendants  of  the  sum  of  28,0002., 
and  to  recommend  the  Public  Works  Loan  Com- 
missioners to  make  the  advance. 

Before,  however,  this  decision  of  the  Board  was 
made,  the  Public  Health  Act  1875  had  been 
passed,  sect.  52  of  which  contained  provisioos 
somewhat  similar  to  those  of  the  Act  of  1848, 
sect.  75. 

Under  the  provisions  of  the  Public  Health  Act 
1875,  sect.  51,  the  defendants,  as  urban  sanitary 
authority,  were  invested  with  effectual  powers  to 
provide  their  district  with  a  supply  of  water  proper 
for  "  all  public  and  private  purposes,"  and  for  those 
purposes  to  construct  and  maintain  waterworks. 
Sect.  52  of  the  Act  is  as  follows : 

Before  commencing  to  oonstmot  waterworks  within 
the  limits  of  supply  of  any  water  company  empowered  by 
Act  of  Parliament,  or  any  order  confirmed  by  Parliament 
to  supply  water,  the  local  authority  shall  give  written 
notice  to  every  water  company  within  whose  limits  of 
supply  the  local  authority  are  desirous  of  supplying 
water,  stating  the  purposes  for  which,  and  (as  Car  as  may 
be  practicable)  the  extent  to  which  water  is  required  by 
the  looal  authority.  It  shall  not  be  lawful  for  the  looal 
authority  to  oonstruct  any  waterworks  within  aneh 
limits  if  and  so  long  as  any  such  company  are  able  and 
willing  to  supply  water  pro^  and  sufficient  for  all 
re<i8onable  purposes  for  which  it  is  required  by  the  looal 
authority ;  and  any  difference  ae  to  whether  the  water 
which  any  such  company  are  able  and  willing  to  lay  on  is 
proper  and  sufficient  for  the  purposes  for  which  it  is  ie> 
quired,  or  whether  the  purposes  for  which  it  is  required 
are  reasonable,  or  (if  and  so  far  as  the  charges  of  the  coin. 
pany  are  not  regulated  by  Parliament)  as  to  the  terms  of 
supply,  shaL  be  settled  by  arbitration  in  manner  pro* 
vided  by  this  Act. 

On  receiving  the  decision  of  the  Local  Covem- 
ment  Board,  the  defendants  proceeded  to  advertise 
for  tenders  for  the  construction  of  their  works,  on 
which  the  plaintiffs  applied  to  them,  requesting 
them  not  to  proceed  further  with  their  works  until 
the  requirements  as  to  notice  and  arbitration  con- 
tained in  the  52nd  section  of  the  Act  of  1875  had 
been  complied  with.  On  the  defendants  refusing 
to  discontinue,  this  action  was  brought,  the  plain- 
tiffs charging  that  they,  and  in  particular  the 
Bichmond  Company,  were  entitled  to  the  benefit 
and  protection  of  the  provisions  of  the  Public 
Health  Act  1875,  and  alleging  that  the  Bichmond 
Comi>anv  were  empowered  and  were  "  able  and 
willing '  to  supply  water  throughout  the  parish  for 
all  reasonable  purposes  for  which  the  defendants,  as 
the  local  authority,  were  entitled  to  require  the 
supply  of  water;  they  charged  also  that  unless 
and  until  the  defendants  should  have  proceeded,  in 
compliance  with  the  requirements  of  the  said 
Act,  to  give  to  the  Bichmond  Company  such  notice 
as  was  required  by  the  Act,  and  in  case  of  differ- 
ence to  proceed  to  arbitration,  they  were  not  en- 
titled to  construct  their  intended  waterworks,  and 
prayed  an  injunction  against  the  defendants, 
restraining  them  from  commencing  or  proceed- 
ing  with  their  waterworks,  or  at  all  events,  until 
they  should  have  given  the  plaintiffs  a  written 
otice  of  the  purposes  for  which,  and,  so  far  as 
practicable,  the  extent  to  which,  under  the  provi- 
sions of  the  Public  Health  Act  1875,  water  was 
required  by  them  as  the  urban  sanitary  authorilgr 
for  the  parish,  and  unless  and  until  in  case  of  dif- 
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ferenoe  as  to  whether  the  water  which  the  Bich- 
mond  Compaziy  was  able  and  willing  to  lay  on  was 
proper  and  8nm(3ient  for  all  reasonable  purposes,  or 
whether  the  purposes  were  reasonable,  or  (so  far  as 
the  charges  of  the  company  were  not  regulated  by 
Parliament)  as  to  the  terms  of  supply,  such  differ- 
ence should  have  been  settled  by  arbitration  in 
manner  provided  by  the  said  Act. 

The  defendants,  hj  their  statement  of  defence, 
denied  that  the  plaintiffs  were  entitled  to  auy 
benefit  under  the  Public  Health  Act  1875.  They 
contended  that  since  the  Bichmond  Company  had 
ceased  to  take  their  water  from  their  old  source,  in 
the  year  1862,  there  had  not  been  any  company  or 
person  acting,  or  capable  of  acting,  as  or  for  the 
Bichmond  Company;  that  the  Southwark  Com- 
pany never  had  any  legal  powers  of  water  supply 
m  the  district,  and  had  no  locus  standi  in  the 
action ;  that  the  defendants  had  duly  complied 
with  the  Public  Health  Act  1848,  by  giving  notice 
to  the  Bichmond  Company  and  the  vV  est  Middle- 
sex Company. 

The  writ  was  issued  on  the  80th  Nov.  1875,  and 
a  motion  for  injunction  was  made  on  the  10th  Feb. 
1876,  and  it  then  appearing  that  the  Southwark 
Company  were  about  to  apply  to  Parliament  for  an 
Act  to  give  them  further  powers,  tho  motion  stood 
over  until  the  result  of  that  application  should  be 
known.  That  application,  however,  having  been 
withdrawn  the  motion  now  came  on  again. 

/.  Pearson^  Q.C„  Michael,  and  /.  Beaumont  for 
the  motion. — ^The  whole  question  is  whether  the 
defendants  have  complied  with  the  Act  of  1875. 
Under  the  Act  of  1848  they  had  very  limited 
powers  for  supplying  water,  and  the  Act  of  1875, 
which  enlarges  those  powers,  contains  careful 
provisions  in  favour  of  existing  companies.  Both 
the  Acts  render  it  necessary  tor  the  defendants, 
before  undertaking  the  supply  of  water  to  the 
parish,  to  apply  to  the  existing  company  to  ascer- 
tain whether  they  are  able  and  wilhng  to  supply. 
We  contend  that  the  Bichmond  Company  is  the 
company  "  able  and  willing  "  to  supply  the  parish 
with  water,  and  to  whom  the  defendants  were 
bonnd,  therefore,  to  give  notice  under  the  Act  of 
1875.  The  defendants  recognised  the  right  of  the 
Bichmond  Company  in  1873,  when  they  served 
them  with  notice.  We  contend  also  that  the  de- 
fendants have  not  power  under  either  Act  to  do 
what  they  propose.  It  will  be  said  that  the  Bich- 
mond Company  has  ceased  to  exist,  by  virtue  of 
the  transfer  of  the  shares  in  the  company  to  the 
Southwark  Company,  but  a  company  created  by 
an  Act  of  Parliament  cannot  cease  to  exist  by  any 
act  of  its  own.  We  submit,  therefore,  that  the 
Bichmond  Company  is  still  in  existence,  and  that 
it  is,  by  means  of  the  Southwark  Company,  as  its 
agent,  a  company  '*  able  and  willing  "  to  supply 
the  parish  of  Bichmond  with  water.    They  cited 

UeaddMig  v.  Lortmi,  3  H.  of  L.  Cas.  418 ; 

Cowxiy  Li/e  Assurance  Company,  22  JL  T.  Bep.  N.  S. 
637  :  L.  Bep.  5  Ch.  288  ; 

Stace  and  Worth's  case^  L.  Bep.  4  Ch.  682 ; 

tShrewahury J  (fc,  RailwoAi  Company  t.  Stour  Valley 
Hailway  Company^  2  De  G.  M.  &  G.  866 ; 

Qw>de  V.  tiitwells,  4  M  &  W.  202. 
Glaese,  Q.C.,  Meadows  White,  and  Glen,  for  the 
defendants. — There  is  not  now  any  company  legally 
qualified  and  at  the  same  time  *'  able  and  willing  " 
to  supply  the  paribh.  Tho  Bichmond  Company 
have  uow  acted  as  a  water  company  since  the 
time  when  they  transferred  their  -shares  to  the 
Southwark  Company.     The  Bichmond  Company 


is  practically  defunct,  and  the  Southwark  Com- 
nany,  who  have  actually  supplied  the  water,  cannot 
have  done  so  as  their  agents,  because  the  Bich- 
mond Company  could  not  delegate  their  powers.  As, 
therefore,  the  Bichmond  Company  is  not  a  work- 
ing company,  and  the  Southwark  Company  have 
no  legal  powers  to  enable  them  to  act,  we  submit 
that  there  is  no  company  *'  able  and  willing  "  to 
supply  the  parish  to  whom  we  are  bound  to  give 
notice  or  to  recognise.    They  cited 

Beman  r.  Rufford,  1  Sim.  N.  S.  550 ; 

Great    Northern    Railway     Company    v.    Eastern 

Counties  Railway  Company,  9  Ha.  306 ; 
Hare  ▼.  London  and  North  Western  RaiVwa/y  Com^ 

Sany,  3  L.  T.  Bep.  N.  S.  289 ;  a.  o.  2  Joh.  A  Hem. 
0; 
Midland  Railwa/y  Compa/ny  v.  Great  Western  RaiU 
way  Company,  28  L.  T.  Bep.  N.  S.  718 ;  L.  Bep 
8  Ch.  841. 

/.  Pearson,  Q.C.,  in  reply,  submitted  that  after 
the  lapse  oi  time  during  which  the  arrangement 
between  the  plaintiff  companies  had  been  ac- 
quiesced in,  it  was  too  late  for  the  defendants  to 
dispute  their  position.    He  also  cited 

Shrewsbury  and  Birmingham  Railway  Compcwy  v. 
London  a/nd  North  Western  Railway  Company  and 
otlters,  29  L.  T.  Bep.  O.  8.  186  ;  7  Bailway  Cases, 
581. 

The  Vicb-Chancblloe. — This  is  a  motion  by 
the  Bichmond  Waterworks  Company  and  the 
Southwark  and  Vauxhall  Water  Company  against 
the  Yestry  of  the  Parish  of  Bichmond,  in  Surrey, 
asking  for  an  injunction  to  restrain  the  vestry 
from  erecting  waterworks  in  opposition  to  those 
of  the  plaintiff's.  The  parish  of  Bichmond  has  for 
many  years  been  supplied  with  water  by  virtue  of 
an  Act  passed  in  the  year  1835.  By  that  Act  the 
plaintiffs,  the  Bichmond  Company,  were  incor- 
porated with  the  power  of  making,  completing, 
and  maintaining  the  works  thereby  authorised. 
[His  Lordship  then  referred  to  the  provisions  of 
the  Bichmond  Company's  Act,  and  continued  :] 
Therefore  the  Bichmond  Company  has  all  these 
privileges  conferred  upon  it  of  taking  water  at  a 
place  they  should  fix  upon  in  the  river  Thames, 
in  the  parish  of  Bichmond,  and  constructing  the 
necessary  works,  and  the  inhabitants  have  the 
protection  that  they  shall  have  a  sufficient  supply 
of  water,  and  if  not  that  the  company  shall  be 
liable  to  the  penalties  I  have  mentioned.  In  pur- 
suance of  the  powers  of  that  Act  of  Parliament 
the  works  were  constructed,  and  down  to  the  year 
1861,  that  is  a  period  of  twenty-six  years,  the 
parish  of  Bichmond  unint^erruptedly.  and,  as  far 
as  I  know,  satisfactorily  were  supplied  with  water 
drawn  from  the  river  Thames,  in  the  parish  of 
Bichmond.  In  the  year  1861  it  seems  to  have 
become  the  object  of  the  proprietors  of  the  Bich- 
mond Company  to  amalgi^mate  with  the  South- 
wark and  Vauxhall  Water  Company,  and,  accord- 
ingly, an  applicacion  was  made  to  Parliament  for 
power  to  amalgamate  the  two  companies,  and  to 
transfer  to  the  Southwark  Company  all  the 
powers  of  the  Bichmond  Company.  The  applica- 
tion to  Parliament  was  unsuccessful ;  they  did  not 
obtain  from  Parliament  the  powers  they  sought 
for,  and,  therefore,  the  Bichmond  Company  was 
left  in  its  former  condition,  namely,  clothed  with 
the  obligations  imposed  upon  it  by  the  Act  of 
1835,  and  the  inhabitants  had  the  protection  which 
that  Act  also  afforded  them.  The  result  of  this 
being  unsatisfactory  to  the  proprietors  of  the 
Bdchmond  Company,   they   proceeded   to  do   in- 
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directly  that  which  Parliameot  had  refased  to 
authorize  them  to  do  directly.  Finding  that  Par- 
liament would  not  give  them  this  power,  all  the 
shareholders  in  the  Richmond  Company  (they 
were  only  eleven  in  number,  I  think,)  agreed  to 
sell  their  shares  to  the  Southwark  Company,  and 
accordingly,  by  a  deed  dated  in  1862,  stated  by 
the  plaintiffs  themselves  in  their  statement  of 
claim,  the  shares  were  transferred  to  the  South- 
wark Company,  and  powers  were  given  to  them 
of  a  very  extensive  nature.  I  am  far  from  think- 
ing it  in  itself  an  unreasonable  thing  or  disadvan- 
tageous to  the  inhabitants  of  Richmond  that  the 
Bichmond  Company,  either  because  the  source  of 
the  supply  of  water  was  unsatisffvctory,  or  because 
the  water  was  not  sufficiently  pure,  or  because  of 
some  inconvenience  arising  from  taking  it  at  that 
particular  place,  should  have  made  this  arrange- 
ment with  the  Southwark  Company,  a  more 
powerful  company,  taking  its  water  much  higher 
up  in  the  river  Thames,  so  that  instead  of  taking 
the  impure  water  at  Bichmond,  they  should  take 
the  comparatively  pure  water  at  Hampton.  I  say 
I  do  not  at  all  see  that  there  was  anything  un- 
reasonable or  to  blame  in  that,  but  I  still  adhere 
to  what  I  have  said,  that  a  company  constituted 
by  Act  of  Parliament  can  cease  only  by  virtue  of 
another  Act  of  Parliament,  and  that  until  that  has 
been  brought  about  it  is  still  legally  an  existing 
company.  Now  the  Bi<  hmond  Company  having 
agreed  to  transfer  all  their  powers  to  the  South- 
wark Company,  ajgreed  albO  to  sell  the  property  in 
the  place  where  they  took  the  water  from  the 
river  Thames.  Then  having  handed  over  all 
their  powers  and  all  their  property  a-s  far 
as  they  could,  although  legally  continuing  to 
exist,  practically  I  take  it  they  ceased  to  exist 
from  that  time,  1862,  and  from  that  time  down 
to  Xov.  1875,  there  are  uo  directors,  the  minute 
book  is  a  complete  blank.  It  has  been  proved 
distinctly  that  whereas  up  to  1862,  the  de- 
mands for  water  rates  were  made  in  the 
name  of  the  Bichmond  Company,  from  that 
time  the  demands  were  made  in  the  name  of  the 
Southwaik  Company,  and  the  Southwark  Com- 
pany, when  they  proceeded  to  exercise  the  power 
of  opening  streets  and  so  forth,  were  the  parties 
who  gave  the  notices.  Ko  doubt  they  professed 
on  some  occasions  to  give  the  notices  on  behalf  of 
the  Bichmond  Company,  but  it  was  the  officers  of 
the  Southwark  Company  who  did  those  things, 
and  the  Bichmond  Company  had,  in  point  of  fact, 
practically  ceased  to  have  any  existence.  I  say 
practically  as  distinguished  from  legally,  because 
as  I  have  already  said,  legally,  no  doubt  they  had 
and  still  have  an  existence.  From  this  time, 
1862,  down  towards  the  end  of  1873,  as  far  as  I 
know^,  things  went  on  satisfactorily,  though  I 
have  been  told  great  complaints  were  made  on 
the  part  of  the  inhabitants  of  Bichmond,  first  on 
account  of  the  great  increase  in  the  rates  charged 
for  the  water,  and  on  other  grounds,  namely,  in- 
sufficient supply,  and  the  unsatisfactory  quality  of 
the  water.  The  result  of  the  evidence  given 
before  the  special  commissioner  appointed  by  the 
Government  was  a  report  against  the  Southwark 
Company,  and  in  favour  of  the  vestry's  right  to 
construct  independent  works.  Application  was 
made  to  the  Public  Loan  Commissioners,  when 
the  matter  was  affain  investip'ated,  and  they 
having  been  satisfied  that  the  construction  of 
these  works  was  proper,  having  due  regard  to  the 


interests  of  the  inhabitants  of  Biohmond, 
authorised  a  loan  of  28,0001.  for  the  xsonstraction 
of  these  new  works.  These  circnmstanoefi  are 
very  strong  in  favour  of  the  right  of  the  vestry  to 
construct  their  own  water  works,  but  this  is  a 
motion  for  an  injunction  to  prevent  their  doing 
so.  Apart  from  the  provisions  of  the  Act  3. 
Parliament  to  which  I  am  about  to  refer,  here  is 
a  parish  which  is  already  supplied  with  water, 
but  yet  there  is  nothing  in  the  original  Act  of 
Parliament  to  say  that  other  waterworks  may  not 
be  established  by  another  Act,  or  in  any  other 
way  whatever.  The  Bichmond  company  have 
certain  privileges,  but  nothing  more  than  a  rail- 
way company  running  over  a  certain  district  who 
cannot  claim  the  right  to  prevent  any  other  rail- 
way from  running  from  the  same  point.  Inde- 
pendently of  the  other  Acts  to  which  I  am  about 
to  refer,  there  is  no  monopoly,  but  the  Bichmond 
Company  and  the  Southwark  Company  claim  by 
virtue  of  these  Acts  of  Parliament  a  monopoly  in 
the  supply  of  water  for  Bichmond.  The  right  to 
that  monopoly  first  of  all  depends  upon  the 
Act  which  was  in  force  at  the  time  when 
the  vestry  first  proceeded  to  give  the  neces- 
sary notices,  as  they  were  bound  to  do,  and 
which  they  did,  as  I  understand,  by  a  notice 
dated  the  22nd,  and  served  on  the  23rd 
Aug.  1873.  At  that  time  the  Aot  which  was  then 
in  force  was  the  Public  Health  Act  1848.  [His 
Lordship  read  the  75th  section  of  the  Act.]  Mr. 
Pearson  referred  to  the  Act  of  last  year,  1875.  in 
which  I  do  not  find  any  very  material  difference. 
The  Act  of  1875  may  be  considered  as  laying 
down  the  law  to  the  same  effect,  that  any  urban 
authority,  that  is,  such  as  the  vestry  of  Bichmond, 
may  provide  that  district  or  any  part  thereof, 
and  any  rural  district  may  provide  their  district 
with  a  supply  of  water,  proper  and  sufficient  for 
public  and  private  purposes,  and  for  those  pur- 
purses  may  construct  and  maintain  waterworks, 
dig  weWii,  and  so  on,  and  that  is  what  the  Bich- 
mond vestry  propose  doing.  Then  they  may  take 
ou  lease  or  hire  any  waterworks,  or  purchase  any 
waterworks,  or  any  water,  or  right  to  take  or  oon* 
vey  water,  either  within  or  without  their  difitrict, 
and  any  rights,  powers  and  privil^^  of  any 
water  company.  [His  Lordship  then  read  the 
52nd  section  of  the  Public  Health  Aot  1875.3 
Now,  on  the  10th  Feb.  last,  it  turned  out  that  the 
Bichmond  and  Southwark  companies  were  at  that 
time  promoting  a  Bill  in  Parliament  which,  if 
passed  into  law,  would  remove  all  these  difficulties, 
and  would  transfer  to  the  Southwark  Company 
all  the  powers  of  the  Bichmond  Company.  Under 
those  circumstances  I  ordered  the  motion  to  stand 
over  until  the  result  of  the  application  to  Parlia- 
ment was  known,  because  if  it  had  been  suooeBufal 
Parliament  would  have  defined  the  rights  of  theee 
parties,  and  probably  it  would  have  been  unneces- 
sary to  renew  this  motion.  Since  that  the  Bill 
has  been  withdrawn,  and  I  am  now  in  the  same 
situation,  except  that  the  arguments  have  been 
completed,  as  1  was  upon  the  10th  Feb.  last.  I 
have  already  said  two  things  must  concur  in  order 
to  secure  to  the  water  company  this  monopoly.  If 
there  is  an  existing  company,  as  there  is  here,  and 
that  company  is  able  and  willing  to  give  a  good 
supply  of  water,  as  is  required  hy  the  Legislature, 
then  in  that  concurreuoe  of  circumstanced  the 
company  is  entitled  to  the  monopoly;  but  if  it 
has  merely  a  legal  existence,  and  is  not  able  and 
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wfllinff  to  give  that  simplT,  then  the  two  condi- 
tions do  not  concur,  and  tne  mere  legal  existence 
will  not  entitle  the  company  to  that  monopoly 
daimed  by  Uie  Bichmond  uompanT.  It  is  as 
plain  as  anvthing  can  be  that  the  Eiohmood  Com- 
pany, by  the  sale  of  their  pipes,  mains,  land,  and 
so  forth,  have  absolutely  disabled  themselves  from 
supplying  the  town  of  Bichmond  with  water. 
They,  therefore,  qud  the  Bichmond  Company,  are 
not  able,  they  may  be  willing,  bat  they  are  not 
able,  and  they  mast  be  "  able  and  willing."  Bat 
then  tiiey  say  (intending,  I  suppose,  to  adopt  the 
legal  maxim,  "  Qui  fctcU  per  alium  facit  per  ae*'), 
'*  Although  we  do  not  do  it  we  have  done  it  by 
our  agents."  Their  agents  are  the  South wark  Com- 
pany. The  answer  to  that  is,  the  Southwark  Com- 
pany is  a  distinct  company,  created  by  different 
Acts  of  Parliament,  having  limited  powers  un- 
questionably, and  no  powers  at  Bichmond.  I  have 
already  in  timatedmv  opinion  that  there  was  nothing 
unreasonable,  though  it  might  not  be  legal,  when  the 
Bichmond  Company  found  themselves  unable  to 
do  this,  in  their  applying  to  an  adjoining  com- 
pany whose  pipes  were  laid  through  or  near 
Bichmond,  to  turn  the  pipes  into  Bichmond  so  as 
to  give  a  better  supply  than  the  Bichmond  Com- 
pany could.  Then  comes  this  question,  can  one 
oonipany  delegate  to  another  its  powers,  and  can 
it  arm  that  company  with  the  powers  which  itself 
relinquishes  P  Upon  the  last  occasion  the  deci- 
sion of  Sir.  Geo.  Turner,  V.C.,  in  The  Great 
Northern  Railway  Company  v.  The  Qreai  Eastern 
RaUw'xy  Company  was  app^ed  to,  and  Mr.  Pear- 
son this  mormng  referred  to  other  authorities,  for 
instance,  Shrewsbury  and  Birmingham  Railway 
Compaiky  v.  London  and  North-  Western  Ra'dway 
Company  and  others,  which  he  so  much  relied 
upon ;  but  it  appears  to  me  to  be  a  totally  distinct 
case.  That  was  a  case  in  which  certain  railway 
companies  had  the  power  of  running  over  amongst 
them  a  large  tract  of  country,  and  the  consequence 
of  their  running  in  opposition  to  each  other  was  to 
destroy  each  other ;  tnereupon  they  came  to  an 
arrangement  that  they  would  throw  the  common 
earnings  into  one  purse,  and  divide  them  iii  cer- 
tain defined  proportions.  What  is  there  illegal  in 
that  ?  Nothing  at  all,  and  it  was  decided  by  the 
Court  of  Queen's  Bench  not  to  be  an  illegal  con- 
tract. But  where  one  company  attempts  to 
tnuisfer  all  its  powers,  its  privileges,  and  authori- 
ties to  another  company,  then  I  apprehend  it  does 
fall  within  the  rule  laid  down  by  Sir  Geo.  Turner, 
y.C,  in  the  case  of  The  Qreai  Northern  Railvoa/y 
Company  v.  The  Qreai  Eastern  Railway  Company, 
which  I  have  heard  no  authority  dispute,  and  in 
which  I  entirely  agree.  In  that  case  it  was  de- 
cided, as  appears  by  the  marginal  note,  "An. 
agreement  between  two  railway  companies,  made 
without  the  authority  ot  the  Legislature,  whereby 
one  company  delegates  to  another  all  the  powers 
which  nave  been  conferred  upon  it  by  Parlia- 
ment, is  an  unlawful  attempt  to  efEect  that  which 
Ptoliament  alone  can  authorise,  and  is  against 
public  policy ;  and  in  such  a  case  the  court  will 
not  interfere  to  assist  either  of  the  parties  in  ob- 
feainiag  a  collateral  benefit,  which  tne  agreement 
would  give,  or  aid  them  in  any  manner  which 
would  promote  the  object  of  the  agreement.  V 
The  rule  is  hid  down  by  Sir  Geo.  Turner, 
V.C.,  (9  Ha.  310)  as  follows:  "If,  therefore, 
this  case  had  rested  wholly  upon  the  con- 
struction of    the  agreement  between   the  plain- 


tiffs and  the  defendants,  I  should  have  thought  it 
the  duty  of  this  court  to  interfere  to  some  extent 
by  injunction ;  but  I  think  there  lies  at  the  root 
01  this  case  a  question  of  public  policy,  which 
precludes  the  iuterference  of  the  court.  It  is 
impossible  to  read  the  agreement  between  the 
plaintiffs  and  the  East  Anglian  Bailways  Company 
without  being  satisfied  that  it  amounts  to  an 
entire  delegation  to  the  plain tiifs  of  all  the  powers 
conferred  by  Parliament  upon  the  East  Ajigliau 
Bail  way  Company.  All  the  stock  of  that  company  is 
to  betaken  by  the  plaintiffs  without  any  obligation 
to  restore  it.  The  plaintiffs  are  to  manage  and 
regulate  the  railwayn  of  the  East  Anglian  Company 
for  the  purposes  of  the  agreement ;  and,  although 
in  form  it  is  declared  that  the  instrument  shall 
not  operate  as  a  lease  or  agreement  for  a  lease,  it 
amounts  in  substance  either  to  one  or  the  other. 
It  is  iramed  in  total  disregard  of  the  obligations 
and  duties  which  attach  upon  these  companies ; 
and  is  an  attempt  to  carry  into  effect,  without  the 
intervention  of  Parliament,  what  cannot  lawfully 
be  done  except  by  Parliament  in  the  exercise  of 
its  discretion  with  reiereuce  to  the  interests  of 
the  public."  In  the  present  case  the  Bichmond 
Company  attempted  to  transfer  every  power  that 
they  had,  and,  as  I  have  already  said,  when  the 
streets  were  opened,  the  notices  were  served  by 
the  South  wark  Company,  and  when  the  rates  were 
levied  they  were  levied  by  the  Southwark  Com- 

Sany,  and  it  is  the  Southwark  Company  who 
emand  the  payment  of  the  rates  and  give  the 
receipts  for  them.  I  would  say  here  it  is  extremely 
remarkable  that  for  thirteen  years  this  state  of 
things  should  ha^e  gone  on  without  any  legal  pro- 
ceedmgs  being  instituted,  because  it  does  seem 
to  me  perfectly  plain  that  the  Southwark  Com- 
pany, when  they  made  out  their  charges,  could 
not  have  enforced  them,  because  any  ratepayer 
might  have  said,  **  You  have  no  power  to  come 
against  me;  you  must  not  come  into  the  parish 
of  Bichmond,  and  I  do  not  submit  to  your  juris- 
diction." On  the  other  hand,  if  the  Southwark 
Company  do  not  supply,  the  water,  theite  are 
powers  which  enable  the  inhabitants  to  proceed 
against  the  Bichmond  Company ;  therefore,  that 
these  defects  of  power  should  not  have  been  the 
subject  of  litiga(.ion  is  somewhat  remarkable.  I 
have  already  said  that  the  case  lies  in  a  very 
narrow  compass,  and  it  all  depends  upon  the  ques- 
tion whether,  there  being  admittedly  a  legally 
existing  company,  it  is  a  company  "able  and 
willing"  to  supply  the  district.  How  can 
they  be  able  to  supply  the  district  when 
the  only  means  they  bad  of  supplyingit  was 
from  the  Biver  Thames,  at  a  particular  place, 
and  that  is  now  closed  against  them  by  their 
own  act  P  How  can  they  be  able  to  do  this  when 
they  have  no  power  whatever  of  getting  water 
anywhere  except  they  buy  it,  because  that  is  the 
ettect  of  it,  from  the  Southwark  Company?  The 
Lc'gislatuie  having,  by  an  Act  of  Parliament, 
secured  to  an  existing  water  company  in  the  district 
in  which  the  proposed  works  had  to  bo  erected, 
a  monopoly  on  certain  conditions,  1  think  upon 
general  principles  the  persons  who  are  claiming 
that  monopoly  are  imperatively  bound  to  show 
tliat  they  have  performed  every  part  of  the  con- 
ditions in  such  a  manner  as  shall  leave  no  doubt 
in  the  uiiud  of  the  uourt,  and  it  Acems  to  me,  on 
the  principle  laid  down  by  Sir  Geo.  Turner,  V.C  , 
that  tlie  plaintiffs  have  deprived  themselves  of  the 
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right  to  this  monopoly  by  attempting  illegally, 
not  unreasonably  to  my  mind,  to  transfer  their 
powers  to  an  existing  company,  which  company 
cannot  exercise  the  powers  attempted  to  be  con- 
ferred upon  them  by  the  original  company,  and, 
in  my  opinion,  the  original  company,  for  the 
reasons  1  have  stated,  have  entirely  lost  the 
power  of  exercising  these  privileges  themselves. 
Upon  these  grounds,  therefore,  I  come  to  the  con- 
clusion that  the  case  made  by  the  plaintiffs  to 
prevent  the  vestry  from  constructing  waterworks 
for  the  supply,  or  better  supply,  of  the  neighbour- 
hood has  failed.  Being  dissatisfied  with  the 
supply,  in  my  opinion,  the  vestry  have  the  right 
to  proceed  to  erect  new  works,  unless  the  Bich- 
mond  company  can  distinctly  establish  a  state  of 
things  which  entitles  them  to  say,  "  We  have  the 
monopoly  and  no  man  shall  interfere  with  us," 
but  that,  in  my  opinion,  they  have  failed  to  do, 
and,  consequently,  the  motion  must  be  dismissed 
with  costs. 

Solicitors :  Bircham  and  Co, ;  Montagu  8coU. 
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Friday,  Jan.  28, 1876. 
Jepson  17.  Quibble. 

Inhabited  house  d/uiy  —  Exemption  of  hospital, 
cha/rity  school,  or  house  provided  for  reception 
or  reUef  of  poor  persons— I4i  Sc  15  Vict,  c,  36, 
sect,  2--48  Geo.  3,  c.  66,  schedule  B,  case  4— 
Lunatic  asylum — Residence  of  medical  sup&rimf 
tendent,  detached  from  but  withvn  boundary  of 
the  asylum — Qa/rden  comrnunicati/ng  with  asy^ 
Vwm, 

The  committee  of  visitors  of  the  Oity  of  London 
Lunatic  AsyUtm,  estMished  under  the  16  ^  17 
Vict,  c.  97,  appointed  the  appellant  to  be  the 
medical  resident  superintendent  of  such  asylwm 
in  accordance  with  sect,  66  of  that  Act,  which 
contained  a  provision  that  he  should  be  resident 
in  such  aeylumi.  He  Uved  in  a  sepa/rate  and 
detached  hotbse,  buiU  upon  grotmd  within  the 
boundary  of  the  asylum  (as  the  servant  of  the 
committee),  and  which  was  allotted  to  him  as  his 
residence,  having  been  specially  built  for  and 
occupied  by  the  medical  resident  superintendents 
of  the  asylum,  and  not  contaitwng  more  accom' 
modaHon  than  is  reasonably  necessary  for  the 
appeUaait  and  his  famOu,  From  the  rea/r  of  the 
house  the  appellant  had  ready  and  convenient 
access  to  the  main  buildings  of  the  asylum 
by  passing  through  a  portion  of  the  grounds 
of  the  asylum  thraugh  a  door  or  gate  in  the  wall, 
which  inclosed  his  garden  on  thai  side.  The 
front  part  of  the  appellant's  house  ahutted  imme* 
diately  upon  the  public  road,  thereby  affording 
direct  commiunication  with  the  lane  withoul 
passing  through  the  asylum.  On  the  right  and 
left  side  the  garden  was  indosed  by  brick  waUs, 
in  each  of  which  was  a  door  or  gate  leading  into 
the  asylum  grounds,  48  Oeo.  3,  c.  66,  schedule 
B,  case  4,  of  the  exemptions,  provides  for  the 
exemption  from  the  paymsnt  of  inhabited  house 
duties  **  any  hospital,  charity  svhool,  or  house 
provided  for  the  reception  or  relief  of  poor 
persons,"  The  appeUatit  having  been  assessed 
by  the  commissioners  to  the  inhabited  house  duty 


in  respect  of  n(ch  house  undsr  14  ^  15  Vict,  c 

36, 
Hetd,  upon  appeal,  thai  the  house  formed  paart  and 

panrcd  of  the  asylunn,  and  1000  therefore  wiMn 

the  exemption* 
This  was  a  case  stated  by  the  commissioners  for 
executing  the  Acts  relating  to  the  inhabited  hoase 
duties  under  and  in  pursuance  of  the  OuBtoms 
and  Inland  Revenue  Acts  1874  (37  &  38  Vict, 
c.  16),  s.  9. 

The  appellant  is  the  medical  resident  auperin- 
tendent  of  the  Oi^  of  London  County  Luna- 
tic Asylum,  situated  at  Stone,  near  Dartford,  in 
the  county  of  Kent. 

The  respondent  is  the  surveyor  of  taxes  for  the 
district  in  which  the  said  asylum  is  situated. 

The  said  City  of  London  Lunatic  Asylum  is  a 
lunatic  asylum  established  under  16  &  17  Vict. 
c.  97,  and  is  a  hospital  and  house  provided  for  the 
reception  and  relief  of  poor  persons — that  is  to 
say,  "for  the  lodging,  maintenance,  medicine, 
clothing,  care,  and  treatment  of  pauper  lunatics." 

The  committee  of  visitors  of  the  asylum  duly 
appointed  the  appellant  to  be  the  medical  resident 
superintendent  of  such  asylum  under  sect.  55  of 
the  last-mentioned  Act,  by  which  he  is  compelled 
to  reside  in  the  asylum.  His  duties  are  defined 
by  the  Act. 

The  appellant  lives  in  a  separate  and  detached 
house  built  upon  ground  within  the  boundary  of 
the  asylum,  as  the  servant  of  the  committee,  and 
which  house  is  suitable  and  convenient  for  the 
performance  of  his  duties,  and  is  allotted  to  him 
for  that  purpose. 

From  the  rear  of  the  house  the  appellant  has 
ready  and  convenient  access  to  the  main  build' 
ings  of  the  asylum  by  passing  through  a  door  or 
gate  in  the  wall  which  incloses  the  garden  on 
that  side. 

The  front  part  of  the  garden  of  the  appellaiit's 
house  abuts  immediately  upon  the  public  lane,  so 
that  he  has  direct  communication  with  snoh  lane 
without  passing  through  the  asylum.  The  garden 
is  inclosed  on  the  right  and  left  by  brick  walls, 
and  in  each  of  these  wsdls  is  a  door  or  gate  leading 
into  the  asylum  grounds. 

The  house  is  occupied  by  and  was  specially 
built  as  the  residence  of  the  medical  superin- 
tendent of  the  asylum,  and  does  not  contain  more 
accommodation  than  is  reasonably  necessary  for 
himself  and  family. 

In  respect  of  this  house  the  appellant  was 
assessed  for  the  year  1874  ending  the  5th  of  April 
1875  (under  14  &  16  Yiot.  c.  86)  to  the  inhabited 
house  duty,  upon  50L  at  9d.  in  t^e  pound,  makinflr 
11 17«.  6d. 

The  appellant  contended  before  the  commis- 
sioners that  his  residence  formed  part  of  the 
asylum,  and  was  therefore  part  of  a  hospital  and 
house  provided  for  the  reception  and  relief  of 
poor  persons,  and  was  exempt  from  the  payment 
of  house  duty  under  case  4  of  the  exemptions 
contained  in  48  Geo.  3,  0.  66,  schedule  B,  which 
exempts  "  any  hospital,  charity  school,  or  house 
provided  for  the  reception  01  relief  of  poor  per- 
sons." 

The  respondent  Gribble,  the  surveyor  of  taxes 
for  that  district,  contended  that  the  residence  of 
tne  appellant  was  a  separate  and  distinct  house 
from  the  asylum,  although  it  was  situate  and 
built  upon  the  asylum  land,  and  therefore  did  not 
fall  within  the  exemption. 
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The  oommissioners  decided  that  the  appellant 
was  not  entitled  to  the  exemption,  bat  was  liable 
to  pay  the  IL  17s.  6d.  as  inhabited  house  duty. 

The  question  for  the  opinion  of  the  court  is 
whether  the  appellant  is  liable,  with  respect  to 
his  said  residence,  to  be  assessed  to  the  inhabited 
house  duty.  The  court  to  draw  inferences  of 
fact. 

Poland,  for  the  appellant.  —  The  appellant's 
house  falls  within  the  exemptions  contained  in 
48  Geo.  3,  c  55,  and  is  therefore  exempt  from 
assessment ;  it  is  as  much  within  the  exemption 
as  if  it  were  physically  a  part  of  the  main  build- 
ings of  the  asylum.  By  16  &  17  Vict.  c.  97, 
which  regulates  "  lunatic  asylums  for  the  maiur 
tenanoe  and  care  of  pauper  lunatips,*'  it  is 
enacted  by  sect.  55  that  the  committee  of  visitors 
of  every  asylum  shall  appoint  a  medical  officer, 
*'  who  shall  be  resident  m  such  asylum ;"  and  by 
sect.  132  the  word  ** asylum'*  is,  defined  as 
meaning  '*  any  asylum,  house,  building,  or  place 
already  erected  or  provided,  or  to  be  erected  or 
provided  under  the  provisions  of  this  Act." 
Under  these  provisions  the  land  was  bought,  the 
plans  settled,  and  this  house  built  upon  the 
ground  and  within  the  walls  of  the  asylum,  and 
the  appellant  occupies  the  bouse  not  as  tenant 
but  as  the  servant  of  the  committee,  merely 
having  the  permissive  use  of  the  premises,  and 
being  obliged  to  reside  within  the  asylum,  and  is 
liable  to  be  turned  out  of  his  residence  without 
notice.  In  Gongreve  v.  The  Overseere  of  Upton 
(19  L.  T.  Rep.  684;  4  B.  &  S.  857;  33  L.  J. 
N.  S.  83,  M.  C),  it  was  held  that  a  medical 
superintendent  whose  house  was  situated  with 
reference  to  the  asylum  very  much  as  is  the  case 
here  was  not  liable  to  be  rated  to  the  poor  rate 
because  he  was  resident  in  sach  asylum,  and 
thus  came  within  the  exemptions  above  mentioned. 

The  Attorney- Oenercd  (Sir  John  Holker,  Q.C.), 
and  Finder,  for  the  respondent. — This  house  forms 
no  part  of  the  asylum,  and  therefore  does  not  fall 
within  the  exemption.  The  main  buildings  of  the 
asylum  are  no  doubt  exempt,  but  the  appellant's 
residence  is  neither  in  letter  nor  spirit  "a 
hospital,  charity  school,  or  house  provided  for  the 
reception  or  relief  of  poor  persons.  The  effect  of 
holding  that  such  residence  is  within  the  exemp- 
tion would  be  to  hold  that  one  entirely  detached 
and  septtrate  house  coinplete  in  itself  is  part  of 
another  building.  The  case  of  Gongreve  v.  The 
Overseere  of  Upton,  cited  by  the  other  side,  is  not 
an  authority  on  the  present  point.  That  was  a 
question  not  of  house  duties  or  exemptions,  but 
of  rateability  to  the  poor  under  a  special  clause,  the 
facta  being  c^uite  different  to  the  present  case. 
The  observations  of  Blackburn,  J.,  as  to  the  resi- 
dence in  the  asylum  only  establish  that  the 
medical  officer  complied  with  sect.  55  of  the  16  & 
17  Vict.  c.  97,  which  requires  him  to  be  resident 
in  the  asylum,  and  they  must  be  read  with  re- 
ference to  the  subject  matter  and  the  decision, 
was  that  the  building  in  which  the  medical 
officer  resided  was  acquired  for  the  **  purposes  of 
the  asylum."  Formerly,  under  43  Geo.  3,  c.  161, 
s.  73  (since  repealed),  these  cases  were  heard 
before  the  judges  sitting  in  Serjeants'  Inn,  the 
case  on  both  sides  having  been  impartially  stated 
by  the  Commissioners  of  the  Inland  Revenue ;  the 
msent  point  has  been  decided  in  favour  of  the 
Grown  in  three  cases  thus  heard,  as  appears  from 
the  records    of    those  cases  and  the   decisions 


which  are  kept  in  the  archives  of  the  Inland  BiO- 
venue.  In  the  first  {McGuMoch's  case)  the  medi- 
cal superintendent  was  held  not  to  be  within 
the  exemption;  the  house  was  in  the  asvlum 
grounds,  and  separated  from  the  asylum  &y  a 
turnpike  road,  which  ran  through  the  grounds  of 
the  asylum;  the  only  distinction  between  that 
case  and  the  present  is,  there  the  house  was  built 
on  grounds  of  the  asylum,  but  upon  the  other 
side  of  a  turnpike  road,  here  the  appellant's  house 
is  separated  from  the  asylum  by  a  wall.  [Kellt, 
C.B. — ^That  is  the  distinction;  the  wall  is  the 
property  of  the'  asylum.]  Yes,  but  so  was  the 
turnpike  road  the  property  of  the  asylum,  as  it 
owned  the  land  on  each  side,  the  public  having 
only  an  easement  over  the  road.  In  the  second 
case,  the  judges  held  that  the  chaplain's  house, 
which,  as  in  the  present  case,  was  in  the  grounds 
of  the  asylum,  was  not  exempt.  [Amphlbtt,  B. — 
But  16  &  17  Vict.  c.  97,  s.  55,  does  not  require  the 
chaplain  to  be  resident  in  the  asylum.]  The  con- 
struction of  an  exemption  cannot  depend  upon 
whether  another  statute  requires  residence  within 
the  asylum,  nor  on  whether  that  requirement  is 
obeyed  It  may  be  that  the  present  appellant 
has  disobeyed  the  provisions  of  sect.  55,  or  even 
that  his  appointment  is  not  valid  within  that 
section.  In  the  third  case  {Oibh's  case)  the 
governor  and  the  chaplain  of  Kirkdale  Gaol  each 
lesided  in  a  house  separated  from  the  gaol  itself, 
but  within  the  grounds  of  the  gaol,  the  governor's 
house  forming  part  of  the  boundary  of  the  gaol, 
with  two  fronts,  one  towards  a  public  road  and 
the  other  towards  the  gaol  yard ;  he  lived  in  the 
house  rent  free ;  there  was  a  door  leading  into  the 
street,  and  another  into  the  prison;  and  it  was 
held  that  the  governor's  and  chaplain's  houses 
were  not  exempt  from  the  payment  of  house  duty. 
That  case  certainly  was  not  a  decision  upon  the 
exemption  in  favour  of  "  a  house  for  the  reception 
or  relief  of  poor  persons,"  but  came  under  another 
Act  of  Parliament,  but  the  position  was  analogous. 

Poland  replied. 

Kelly.  C.B. — I  think  that  in  this  case  the  ap- 
pellant is  entitled  to  our  judgment.  It  is  perfectly 
clear  that  this  lunatic  asylum  is  within  the  words 
of  the  Act,  **  any  hospital  charity  school,  or  house 
provided  for  the  reception  or  relief  of  poor  per- 
sons;" and  the  only  question  is,  whether  the 
house  in  which  the  appellant,  the  medical  super- 
intendent, lives,  and  which  is  the  subject  of  this 
assessment,  is  part  and  parcel  of  the  asylum,  so 
as  to  come  within  the  exemption  contained  in 
case  4,  I  think  it  is.  It  is  within  the  curtilage, 
and  is  provided  for  the  residence  of  a  person 
whose  attendance  may  at  any  moment  be  re- 
quired for  the  inmates  of  the  asylum,  and  who 
ought,  therefore,  to  be  always  at  hand.  Under 
these  circumstances  I  hold,  without  any  doubt, 
that  the  Legislature  intended  that  what  is  sub- 
stantially part  and  parcel  of  the  asylum  shall  be 
exempt,  unless  there  bo  some  recognised  decision 
given  by  a  Superior  Court  to  the  contrary  efiect. 
Of  the  cases  cited  by  the  Attorney- General  only 
one  resembles  the  present,  and  that  one  was  not 
decided  in  the  courts  of  law.  There  isi  this  broad 
distinction  between  it  and  the  present :  there  the 
medical  superintendent's  house  was  separated 
from  the  asylum,  and  was  on  the  other  side  of  a 
public  road,  and  it  is  therefore  clear  it  formed  no 
part  of  the  asylum.  Here  it  must  be  taken  actu- 
ally to  form  part  and  parcel  of  the  asylum,  so  as 
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to  ezeinpt  it  from  aBsessment  within  tbe  meaning 
of  the  Legislalure. 

Amphlett,  B. — I  am  of  the  same  opinion,  and 
for  the  same  reasons,  and  I  should  have  had  no 
doubt  even  were  there  no  authority  on  the 
question;  but  the  case  of  Oongreve  y.  The  Over' 
seers  of  Uptoriy  though  a  case  of  a  poor  rate,  has  a 
stron)^  bearing  on  the  present  point,  becauKO  tbe 
question  there  was,  whether  the  medical  officer's 
residence  was  within  tbe  anylnm,  and  was  there- 
fore very  much  the  same  as  in  the  present  case. 
I  observe  in  that  case  there  were  two  appeals,  one 
by  the  chaplain  and  one  by  the  medical  super- 
intendent, who  had  each  been  rated  for  their  re- 
spective houses.  With  regard  to  the  chaplain, 
the  court  held  that,  inasmuch  as  it  was  not  neces- 
sary that  he  should  always  be  present  or  resident, 
and  since  his  house  was  not  used  "  for  the  pur- 
poses of  the  asylum  "  within  the  meaning  of  the 
statute,*  he  must  be  rated  for  his  house  at  the 
actual  value.  But  with  regard  to  the  medical 
superintendent,  Mr.  Justice  Blackburn  says, 
„This  statute  expressly  directs  by  sect.  55  that 
he  shall  be  resident  in  the  asylum."  Mr.  Welsby 
argued  that  l^e  words  "  in  such  asylum**  must  be 
construed  to  mean  strictly  within  the  curtilage  of 
the  building  where  the  patients  sleep  at  nignt,  a 
place  which  might  be  so  laid  in  an  indictment  for 
burglary.  But  that  is  not  a  reaf^onable  meaning 
of  those  words.  They  mean  that  his  residence 
must  be  in  grounds  appropriated  to  the  asylum, 
so  as  to  be  reasonably  within  it.  Now,  looking  at 
the  position  of  the  building  as  described  in  ihis 
case,  we  cannot  say  that  it  was  not  in  the  asylum, 
if  we  once  assume  that  it  need  not  be  under  the 
actual  roof.  The  position  of  the  medical  super- 
intendent's house  was  much  the  same  as  in  the 
present  case ;  and  since  it  is  necessary  that  there 
should  be  a  resident  medical  officer,  and  that  he 
should  be  accommodated  with  a  proper  house, 
whether  it  be  actually  part  of  the  main  building 
of  the  asylum  or  not,  it  is  a  necessary  adjunct, 
and  is  therefore  part  of  the  asylum.  As  to  the 
cases  cited  from  the  Bevenue  Office  books,  there 
are  none  of  them  which  exac  ly  agree  with  the 
present.  The  nearest,  perhaps,  is  thai  of  the 
Governor  of  Kirkdale  Gaol ;  but  there  there  was 
no  such  exemption  as  in  the  present  case,  nor  any 
exemption  on  the  ground  that  the  house  was  in 
the  occupation  of  the  Grown,  and  the  judges 
thought  it  was  not.  It  has  therefore  no  direct 
bearing  on  the  present  case ;  and  our  judgment 
therefore  be  for  the  appellant. 

HuDDLBSTON,  B. — 1  am  of  the  same  opinion. 
Even  without  any  interpretation  clause,  it  is  clear 
that  the  asylum  itself  would  be  within  the  ex- 
emption, because  it  is  expressly  found  in  the  case 
that  the  asylum  "  is  a  hospital  and  house  pro- 
vided for  the  reception  and  relief  of  poor  persons.*' 
I  agree  with  my  Lord  and  my  brother  Amphlett, 
that  tbe  whole  of  the  grounds  form  part  of  the 
asylum,  and  it  is  found  in  the  case  that  the  medical 
superintendent's  house  is  built  on  part  of  the 
g^unds  of  the  asylum.  According  to  the  modem 
method  of  treating  lunatics,  the  gardens  and 
grounds  are  almost  as  necessary  as  the  dormi- 
tories or  any  other  part  of  the  building.  I  think, 
therefore,  that  the  medical  superintendent's  hou^e 
is  part  of  the  asylum.  Now,  with  regard  to  the 
cases  that  were  quoted  by  the  Attorney-General 
ns  having  been  decided  by  the  judges  in  Serjeants* 
Inn,  I  have  no  doubt  that  the  records  existing  in 


the  Inland  Bevenue  Office  have  been  oorreotly 
drawn  up ;  but  I  must  enter  my  protest  against 
these  being  cited  as  in  any  way  binding  upon  us. 
The  reasons  for  the  decisions  are  not  given,  the 
records  have  not  the  guarantee  of  a  reporter 
known  to  the  public,  and  they  have  never  been 
properly  laid  before  the  pablic  so  as  to  be  dis- 
cussed, and  to  enable  any  defects  which  there 
may  be  in  the  reports  to  be  detected.  I  do 
not  feel  inclined  to  look  at  them ;  moreover,  none 
of  the  eases  cited  are  oonclusive  of  the  present 
point. 

Judgmenifor  the  appeOanL 

Solicitor  for  the  appellant.  The  OUy  Bolieiior 
(T.  J.  Nelson). 

Solicitor  for  the  respondent,  The  Solicitor  to  ike 
Inland  Bevenue. 


ItiDtctal  Committee  of  t^e  $ribs Council. 

B«poTted  by  G.  B.  MAU»ni,  Esq. ,  Burlctv  at-Law. 

Tuesda/y,  March  14, 1876. 

(Present :  the  Bight  Hons.  the  Lord  Ohahcsi.lor 
(Cairns),  Lora  Hathselbt,  Sir  Bobbkt  J. 
Phillimork,  Sir  Barnes  Peacock*  and  Sir 
Montague  Sierra.) 

BiDSDALE  V,  Clifton  and  others. 

MOTION   IN  AN  APPEAL  PROM  THE  ARCHES    COURT   OP 

CANTERBURY. 

Ecclesiastical  law — PubUc  Worship  Begidaiion  Act 
1874  (S7  ^  38  Vid,  c.  85,  s.  9)— ProcKce— 
Inhibition — Discretion, 

The  issuing  of  a/n  inhibiHon  pending  an  appeal, 
though  almost  a  matter  of  course  before  the 
passing  of  the  Public  Worship  BeguUUion  Ad 
1874,  toa«  still  a  matter  for  the  discretion  of  ihe 
court ;  and  the  power  given  to  the  judge  by  the  9th 
section  of  thai  Act  to  stispend  the  execution  of  a 
monition  pending  an  appeal  must  be  taken  as  an 
indication  thai,  looking  at  the  balarice  of  con* 
venience  in  each  particular  case^  it  ought  to  be  con- 
sidered whether  the  decree  should  be  eoaecuted  or 
stayed. 
It  wUl  not  be  stayed  with  regard  to  matters  only 
affecting  the  manner  of  peiforming  the  service, 
in  which  no  inconvewienee  or  irremediabUi 
injury  wiU  arise  from  its  being  obeyed  pending 
an  appeal;  secus,  with  regard  to  maitere 
such  as  the  removal  of  a  figure,  which  might 
involve  more  seriofis  consequences.  Judgment 
of  the  court  below  c^flnned  wuh  a  variaiion. 
The  appellant  in  this  case  was  the  inoambent  of 
St.  Peter's  Church,  Folkestone,  in  the  Diooese  of 
Canterbury. 

In  1875  the  respondents,  who  were  parishioners 
of  the  parish,  commenced  proceedings  against 
him  under  "  The  Public  Worship  Begulation  Act 
1874  (37  &  a8  Vict.  c.  85)."  The  representation 
contained  twelve  charges,  as  follows  :  (l)  the  use  of 
altar-lights ;  (2)  wearing  unlawful  vestments ;  (3) 
using  wine  at  the  Communion  with  which  water  had 
been  mixed ;  (4)  using  wafer  bread  at  the  Comma* 
nion ;  (5.)  standing  on  the  west  side  of  tbe  Commu- 
nion table  with  his  back  to  the  people  daring  the 
prayer  of  consecration;  (6)  kneeling  during  that 
prayer ;  (7)  causing  a  hymn  called  the  *'  Agnus  '* 
to  be  sung  immediately  after  that  prayer ;  (8)  cele* 
brating  the  Oommuniou  when  only  one  person 
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oommimicated  with  him  ;  (9)  and  (10)  taking  part 
in  proceesions  roond  the  interior  of  the  ^nrch 
with  a  cross  and  banners  ;  (11)  the  erection  of  a 
chancel  screen  with  a  metal  crncifix  and  candles 
upon  it ;  (12)  the  erection  of  figures  in  relief  in  the 
interior  of  the  church  representing  scenes  called 
the  "  Stations  of  the  Cross." 

Upon  this  last  point  there  had  been  preTious 
litigation  in  the  year  1873.  (See  the  case  of  Lea 
T.  Fogg,  30  L.  T.  Rep.  N.  S.  801 ;  L.  Bep.  4  A.  & 
E.  135,  and  6  P.  0.  38). 

The  defendant  (the  present  appellant),  by  his 
answer  admitted  the  unlawMness  of  the  act  charp  ed 
in  the  sixth  head  of  the  representation,  and  dis- 
continued the  same.  The  case  was  heard  upon  the 
other  heads  before  the  Dean  of  Arches  (Lord  Pen- 
sance),  sitting  at  Lambeth  Palace,  on  Jan.  4th,  5th, 
and  6th,  1876,  when  the  learned  judge  held  that  as 
to  the  Ist,  2nd,  3rd,  4th,  5th,  7th,  9th,  and  10th 
charges  he  was  boand  by  the  former  decisions  of 
the  Court  of  Arches  in  the  cases  of  Martin  t, 
Maekonochie  (1)  (L.  Bep.  2  A.  &  E.  116 ;  18  L.  T. 
Bep.  N.  S.  245),  Elphinatone  y.  Purchas  (L.  Bep. 
3  A.  <k  E.  66;  23  L.  T.  Bep.  N.  S.  446),  and 
MarHn  v.  MackonoGhie  (2)  (L.  Bep.  4  A.  &  E. 
279 ;  32  L.  T.  Bep.  N.  S.  568)  and  of  the  Privy 
Council  in  the  cases  of  MarHn  t.  Maekonochie  (1) 
L.  Bep.  2  P.  C.  366 ;  19  L.  T.  Bep.  N.  S.  503)  and 
HihheH  v.  Purchas  (L.  Bep.  3  P.  C.  605),  and  the 
argument  was  confined  to  the  8th,  11th,  and  12th 
charges.  The  learned  judge  took  time  to  consider 
his  jadgment,  and  on  the  3rd  Feb.  decided  against 
the  defendant  on  all  points. 

From  this  judgment  notice  of  an  appeal  to  the 
Pi  ivy  Council  on  the  2nd,  4th,  5th,  and  11th 
charges,  was  given. 

By  the  order  of  the  court  below  the  appellant 
was  admonished  to  abstain  from  the  practices, 
matters,  acts,  and  things  therein  set  forth,  and 
on  the  26th  Feb.  he  moved  the  court  to  suspend 
the  execution  of  the  motion  on  the  points  appealed 
against,  unde^  the  power  conferred  by  sect.  9  of 
the  Act,  pending  the  determination  of  the  appeal ; 
hot  the  motion  was  refused  with  costs.  The 
judgment  of  the  court  (Lord  Penzance)  in  so 
refusing  the  motion  was  as  follows :  I  must  ssy 
1  think  it  would  be  a  great  misfortune  if  I  were 
bound  by  any  view  of  the  justice  of  this  case  to 
concede  this  appliration.  One  of  the  evils  that 
existed  before  the  late  Act  was  the  grievance  that, 
when  the  Court  of  Arches  had  decided  the  thing 
to  be  lawful  or  unlawful,  appeal  was  had  to  the 
Queen  in  Council;  and  the  immediate  effect  of  that 
appeal  was  to  stay  the  hand  of  the  inferior  court, 
8u  that  the  decisions  of  the  court  never  could  have 
any  effect  until  a  great  length  of  time  had  elapsed, 
and  until  very  great  expense  had  beon  incurred. 
Beference  has  been  had  to  what  happens  in  other 
courts.  It  is  now  under  the  Judicature  Act  the 
universal  practice  io  all  the  courts  that  the  court 
appealed  from  should  be  able  to  hold  its  hand  over 
the  circumstances  under  which  the  appeal  should 
go  on,  and  that  it  should  have  the  discretion  to 
suspend  the  operation  of  its  own  judgment  or 
decree  in  proper  cases,  but  that  where  such  cir- 
cumstances do  not  exist  as  to  render  it  a  proper 
case  for  that  suspension,  the  rule  should  be  that 
the  decree  of  the  Inferior  Court  should  go  forward. 
That  was  the  practice  in  the  Probate  Court  under 
the  Probate  Act,  il  was  the  practice  of  the  Courts 
of  Equity,  and  in  some  cases  it  was  the  practice  of 
the  Courts  of  Law,  but  now  by  the  Judicature  Acts 
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it  is  the  practice  of  all  the  courts  in  Westminster 
Hall.  To  that  extent  the  analogy  of  other  courts 
is  a  thing  to  look  to.  But  the  circumstances 
under  which  other  courts  think  it  right  to  stay  the 
execution  of  the  decree  of  the  inferior  court  will  be 
of  very  little  assistance  to  this  court,  owing  to  the 
very  different  nature  of  the  matters  involved. 
Therefore  I  do  not  hold  with  the  proposition  that 
because  courts  of  equity  lay  down  the  rule — if 
they  do  lay  it  down — that  irreparable  injuiy  must 
be  done  before  they  will  stay  the  decree,  this 
court  should  take  the  same  principle  as  its  guide. 
I  think  that  the  principle,  and  the  only  principle, 
if  it  can  be  called  a  principle,  which  is  to  be 
adopted  is  that  the  court  in  each  case  should  con- 
sider the  whole  of  the  circumstances,  the  amount 
of  actual  injury,  the  amount  of  grievance  to 
people's  feelings,  the  circumstances  under  which 
the  alleged  offence  has  been  committed,  the  state 
of  the  law  in  previous  cases,  and  a  variety  of  other 
circumstances,  in  fact  every  circumstance  that 
could  bear  upon  the  matter,  that  the  court  should 
take  all  that  into  its  consideration  and  then,  if 
special  grounds  are  shown  to  exist,  that  it  should 
hold  its  hand  until  the  Superior  Court  has  had 
cognizance  of  the  case.  That  I  believe  is  the  only 
principle  which  can  be  laid  down  for  the  exercise 
of  the  power  confided  to  this  court  by  the  late  Act 
of  Parliament.  Then  the  question  is  whether  in 
this  case  any  special  grounds  have  been  shown. 
The  respondent  in  the  present  case  has  been  in 
the  habit  of  conducting  the  services  of  his  church 
in  direct  contravention  of  the  law  as  settled  by 
the  Supreme  Tribunal  in  the  last  case  that  came 
before  it.  I  do  not  know  whether  I  may  assume, 
from  his  appealing  only  in  respect  to  certain 
points,  that  he  is  prepared  to  yield  obedience  to 
the  law  upon  those  points  as  to  which  he  has  not 
appealed.  I  hope  I  may ;  but  in  the  cases  in  which 
he  has  appealed  he  now  asks  upon  no  special 
grounds, — except  that  he  still  maintains  that  these 
matters  are  not  ille^l,  which  is  a  proposition  that 
everybody  maintains  in  such  cases, — upon  no 
special  grounds  he  asks  that  he  should  be  allowed 
to  continue  the  services  in  a  way  which  the  Sup- 
reme C^ourt  of  Appeal  has  declared  to  be  illegal, 
until  be  can  have  the  opportunity,  if  the  court 
permits  him  that  opportunity,  of  questioning  again 
m  that  court  its  own  decision,  and  inducing  it  to 
revoke  the  conclusion  at  which  it  previously 
arrived.  Now  that  seems  to  me  a  very  unreason- 
able thing  to  ask.  I  think  he  should  obey  the  law 
as  it  stands.  I  think  he  should  perform  his 
services  as  the  Supreme  Court  of  Appeal  has 
declared  they  ought  to  be  performed,  and  then  he 
will  come  with  clean  hands  at  least  to  the  Superior 
Court,  saying,  I  have  been  obedient  to  the  law  up 
to  the  present  time  and  I  ask  you  to  allow  mo  to 
open  the  question  again  which  you  have  previously 
decided,  and  to  endeavour  to  persuade  you  if  I  can 
that  you  on  a  former  occasion  came  to  a  wrong 
decision.  That  applies  to  three  of  the  four  points 
upon  which  alone  an  appeal  is  granted.  The  fourth 
point  is  as  to  a  decision  of  this  court  of  a  novel 
character — the  point  has  not  been  decided  before. 
Kow  upon  that  matter  I  will  say  this,  that  I  think 
this  court,  like  all  inferior  courts,  ou^ht  not  by  any 
means  to  assume  that  its  own  judgment  will 
ultimately  be  affirmed,  and  therefore  if  any 
decision  is  given  in  this  court  upon  which  an  order 
issued  which  may  be  very  painful  to  the  con- 
scienoes  of  those  against  whom  it  is  directed,  I  can 
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oonoeive  cases  in  which  it  would  be  very  proper 
indeed  that  that  order  should  be  withheld,  or  its 
operation  supended  until  the  Superior  Court  had 
had  an  opportunity  of  declaring  whether  it  was 
justified  or  not ;  but  in  this  case  I  can  conceive  no 
difficulty  of  that  kind,  because  the  order  here  is  to 
take  off  from  the  crucifix  the  figure  which,  as  the 
learned  Counsel  has  very  properly  pointed  out, 
was  proved  in  the  case  not  to  be  a  part  of  the  same 
structure  as  the  cross,  but  to  have  been  distinct 
from  it,  and  screwed  upon  the  cross ;  it,  therefore, 
can  be  detached  without  the  slightest  difficulty,  it 
also  can  be  detached  and  removed  without  doing 
injury  to  the  religious  feelings,  scruples,  or  oon- 
BCiences  of  anvbody;  because  we  must  always 
recollect  that  the  respondent  maintains  tiiat  this 
figure  is  a  mere  architectural  decoration  ;  and  if  it 
is  only  a  decoration  of  the  church,  the  loss  rf 
that  decoration  for  the  period  during  which  this 
case  is  under  appeal  is  not  a  matter  that  really 
could  wound  the  most  sensitive  conscience. 
Viewing  this  figure,  therefore,  in  the  light  in 
which  the  respondent  views  it,  it  seems  to  me  that 
there  is  no  pretence  for  applying  to  the  court  on 
any  special  ground  as  to  the  injury  that  would  be 
done  to  people's  feelings,  or  to  the  structure  of  the 
church,  bv  tne  removal  of  the  figure,  until  the  Court 
of  Appeal  shall  have  determined,  if  it  does  deter^ 
mine,  that  it  may  lawfoUy  be  put  up  again.  There* 
fore,  goiug  through  the  items  of  the  respondent's 
appeal,  looking  at  the  circumstances  in  which  they 
stand,  looking  particularly  to  the  stateofthelawasit 
now  is  settled  by  the  supreme  tribunal  in  these 
matters,  and  not  throwing  aside  or  being  unaware 
of  the  strong  feeling  that  exists  upon  many  of 
these  subjects,  I  still  think  it  plain  that  the 
respondei^t  ought  to  obey  the  law  as  he  now  finds 
it,  and  that  until  he  can  succeed  in  reversing  it  he 
ought  to  be  content  to  conduct  the  service  of  the 
church  in  accordance  with  the  judgment  that  the 
Privy  Council  have  already  delivered.  The  power 
confided  to  this  court  under  the  sectionof  the  Act  to 
which  allusion  has  been  made  is  one  that  ought  to 
be  sparingly  applied— it  is  one  that  ought  to  be 
applied  only  where  very  special  circumstances 
exist,  and  as  in  my  opinion  no  such  circumstances 
exist  in  this  case  I  must  reject  the  application, 
with  costs. 

From  this  judgment  the  present  appeal  was 
brought. 

W.  0,  F,  PkUUmore  appeared  for  the  appellant. 

B.  Bhom  for  the  respondents. 

Their  Lordships'  judgment  was  delivered  by 
the  Lord  Chancellor  (Cairns). — In  the  case  in 
which  their  Lordships  have  now  to  express  their 
opinion  an  appeal  has  been  instituted  against  the 
decision  of  Lord  Penzance,  as  Judge  of  the 
Arches  Court,  dated  3rd  Feb.  1876,  and  the 
matters  complained  of,  with  regard  to  that 
decision,  ure  these:  First,  that  it  pronounces 
unlawful  the.  wearing  of  certain  vestments; 
secondly,  that  it  pronounces  as  unlawful  the  use  in 
the  Holy  Communion  of  wafer  bread  or  wafers  ; 
thirdly,  that  it  pronounces  unlawful  the  standing 
by  the  minister  while  saying  the  Prayer  of  Con- 
secration in  the  Communion  Service  at  the  middle 
of  the  west  side  of  the  Communion  Table,  in  such 
wise- that  during  the  whole  time  of  the  saying  of 
the  Prayer  he  was  between  the  people  and  the 
Communion  Table,  with  his  back  to  the  people,  so 
that  people  could  not  see  him  break  the  bread  or 
take  the  cup  into  hia  hand ;  and,  fourthly,  that  it 


pnmoances  as  nnlawful  the  setting  up  and 
placing  on  the  top  of  the  screen  sepaiuting  the 
chancel  of  the  church  from  the  body  of  the 
church,  and  still  retaining  •thereon,  a  crucifix. 
The  decree  which  is  thus  complained  of  and 
appealed  against   in  its    form   admonishes   the 

§  resent  appellant,  the  Rev.  Charles  Joseph  Bids* 
ale,  to  abstain  for  the  future  from  the  practices 
and  acts  set  forth  in  the  decree,  and  from 
sanctioning  and  permitting  the  same ;  and  it  also 
further  goes  on  to  direct,  affirmatively,  the  Ber. 
Charles  Joseph  Bidsdale  to  remove  or  cause  to  be 
removed  firom  the  top  of  the  screen  the  figpire  on 
the  cross  fixed  thereon.  Now  that  decree  having 
been  made,  and  notice  of  appeal  having  been 
given,  an  application  was  maae,  as  is  usual  in 
such  cases,  tor  the  process  which  is  called  inhibi* 
tion,  and  citation  and  monition  for  process'^ 
monition  for  documents ;  and  against  the  issninff 
of  that  process  a  caveat  has  been  lodged,  whioE 
has  made  it  necessary  for  the  Bev.  Mr.  Bidsdale, 
the  appellant,  to  come  before  their  Lordships,  and 
to  ask  that  the  process  which  he  seeks  should 
issue.  If  the  process  issues  in  the  triplicate  form 
to  which  I  have  referred,  of  inhibition,  citation, 
and  monition,  the  inhibition  will  restrain  the 
execution  of  the  decree,  to  which  I  have  referred, 
pending  the  appeal ;  and  therefore,  in  subsfluice, 
the  motion  now  before  their  Lordships  raises  the 
Question  whether  proceedings  in  this  case  under 
tne  decree  should  or  should  not  be  stayed  pending 
the  appeal.  Now  it  has  been  contended,  on  behaS 
of  Mr.  Bidsdale,  here,  in  the  very  able  argument 
which  we  have  heard,  that  the  issuing  of  an  inhi. 
bition,  in  cases  like  the  present,  has  always  been  a 
matter  of  course,  and  is  still  a  matter  of  course, 
notwithstanding  the  provisions  of  the  Public 
Worship  Begulation  Act  of  1874.  and  that  therefore 
the  caveat  againstthe  issuing  of  the  inhibition  ought 
to  be  removed,  and  the  inhibition  ought  to  issue  as 
a  matter  of  course,  as  part  of  the  process.  That 
makes  it  necessary  for  their  Lordships  to  consider 
what  the  nature  and  cliaracter  of  the  part  of  the 
process  termed  the  inhibition,  upon  the  occasion 
of  an  appeal,  was  before  the  passing  of  the  Act  of 
Parliament  to  which  I  have  referred.  There  is  no 
doubt  that  in  eveiy  appeal  in  eoclesiastical  cases 
it  was  ver^  much  a  matter  of  course  to  issue  an 
inhibition.  It  was  in  fact  so  much  a  matter  of 
course  that  it  was  permitted  to  the  officer  of  the 
court  to  issue  the  inhibition  as  part  of  the  process, 
whenever  it  was  applied  for.  But  their  Lordships 
cannot  arrive  at  the  conclusion  that  because  in 
every  case  where  there  was,  or  appeared  to  be,  » 
probable  cause  for  litigation,  evidenced  by  t^e 
appeal  being  brought,  the  issue  of  this  process  was 
so  common  as  to  ^  left  as  a  ministerial  act  to  the 
officer  of  the  court ;  they  cannot  from  this  arrive 
at  the  conclusion  that  the  discretion  of  the  court 
as  to  issuing  an  inhibition  was  taken  away,  or  that 
this  tribunal  or  the  supreme  tribunal  for  the  time 
being  in  ecclesiastical  cases,  where  a  case  was 
brought  pointedly  before  its  notice,  would  not 
have  it  in  its  power  to  exercise  its  discretion  as  to 
whether  an  inhibition  staying  proceedings  should 
or  should  not  issue.  If  their  Lordships  look  to 
authority  upon  the  subject  they  cannot  but  think 
that  the  expressions  of  Sir  John  Nichols,  in  the 
case  of  Herbert  v.  Herbert  (2  Phil.  480),  show  very 
olesrly  that  in  his  opinion  in  a  proper  case  the 
discretion  rested  with  the  tribunal  to  issue,  or  not 
to  issue,  an  inhibition ;  and  the  aothorities  which 
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are  referred  to  in  the  argument,  in  tiiat  case,  go 
ywj  strongly  to  the  same  poinfc,  especialljf  the 
pttsage  dtod  from  Ayliffe's  Parergon,  which  is 
minted  at  length  in  a  noto  to  the  case  at  p.  441. 
Moreover,  npon  the  reason  of  the  thing,  their 
Lordships  also  are  of  opinion  that  a  oonrt  which 
has  the  right  to  entertain  an  appeal  must  of  neces- 
sity hare  uiis  discretion  with  regard  to  the  issuing 
of  a  procoBB,  snch  as  inhibition.  The  inhibition  is 
only  a  oollateral  and  incidental  part  of  the  process. 
The  main  process  is  that  of  citation,  calling  upon 
the  party  in  possession  of  the  decree  to  appear 
before  this  tribun^,  and  to  defend  the  decree 
which  he  has  obtained.  It  wonld  be  a  strange 
thing  indeed  if  that  which  is  ancillary  and  inci- 
dental to  the  main  jnrisdiction  of  the  appellate 
tribunal  oonld  not  be  moulded,  issued,  or  infused 
to  be  issued,  as  the  tribunal  should  think  best 
under  the  circamstances  of  the  particular  case.  I 
We  only  to  add  to  this,  with  regard  to  the  posi- 
tion of  matters  before  the  passing  of  the  Public 
Worship  Begulatiou  Act,  tne  circumstance  t^t 
certain  rules  were  issued  by  this  board  in  pur* 
snanoe  of  the  stat.  6  &7  Vict.  c.  28,  and  that  it  is 
necessary  to  refer  to  an  argument  which  has  been 
urged  with  regard  to  these  rules,  that  they  in 
some  way  have  made  the  issuing  of  an  inhibition 
in  this  case  absolutely  necessary.  Now  the  rules 
which  are  material  upon  this  point  are  the  fourth 
and  fifth.  The  fourth  is  in  this  form :  "  When 
the  registrar  has  ascertained  that  the  petition 
of  appeal  has  been  referred  to  the  Judicial 
Committee,  he  may,  on  the  application  of  the 
solicitor,  issue  the  usual  inhibition  and  cita- 
tion and  monition  for  process.'*  He  may  do 
this,  on  the  application  of  the  solicitor — issue 
the  triplicate  form  of  process,  inhibition,  and 
citation,  and  monition  for  procees;  but  if  their 
Lordships  are  right  in  considering,  as  they  do 
consider,  that  the  issue  or  non-issue  of  the  inhibi- 
tion was  a  matter  of  discretion,  of  course  this 
reference  in  the  rules  to  the  usual  inhibition, 
citation,  and  monition  for  process  must  mean 
triplicate  process  when  in  was  to  be  in  triplicate ; 
and  where,  if  ever,  the  court  should  hold  that  the 
inhibition  should  not  issue,  then  the  process  is  con- 
fined and  limited  to  the  citation  and  monition  for 
process.  This  fifth  rule  is  to  this  effect:  ''If 
within  one  month  from  the  date  of  the  petition  of 
appeal  being  referred  to  the  Judicial  Committee 
the  solicitor  for  an  appellant  shall  not  take  out  the 
inhibition  and  citation  and  monition  for  process, 
the  appeal  shall  stend  dismissed."  Upon  that  it 
was  argued,  that,  unless  the  threefold  process 
were  to  issue,  Mr.  Bidsdale  would  be  deprived  of 
his  iqspeal,  and  it  would  be  absolutely  dismissed  in 
consequence  of  this  Order.  Their  Lordships  can- 
not adopt  that  construction  of  the  rule.  In  their 
opinion,  if  it  is  in  their  discretion,  as  they  think  it 
is,  to  say,  on  a  proper  case  being  presented  to 
them,  whether  the  inhibition  shall  or  shall  not 
issue,  the  Order  that  it  shall  not  issue  will  render 
the  taking  out  the  other  two  parts  of  the  process, 
the  citation  and  monition  for  process,  sufficient  to 
save  the  appeal  under  this  Order.  In  point  of 
fact,  the  description  of  the  triplicate  process  is 
description  only,  and  does  not  raise  the  necessity, 
as  an  absolute  necessity,  that  the  process  should 
be  in  that  triplicate  form.  Now,  that  being  the 
state  of  the  law,  as  their  Lordships  understand  it, 
before  the  Act  for  the  Regulation  of  Public  Wor- 
ship passed,  their  Lordships  have  to  consider  the 


effect  of  that  statute.    Their  Lordships  approach 
the  consideration  of  the  statute,  bearing  in  mind 
therefore  that   before  it  passed  the  issue  of  an 
inhibition,  although  so  common  as  to  be  almost 
matter  of  course,  was  still  matter  of  discretion,  if 
the  discretion  of  this  board  were  called  upon  to  be 
exercised  upon  it.     The  statute  of  1874  provides, 
by  the  ninth  section,  what  shall  be  the  form  of 
proceedings  before  the  judge  under  the  Act,  or 
the  Judge  of  the  Court  of  Arches,  as  the  case  may 
be,  and  it  provides  that  the  judge  shall  pronounce 
judgment  on  the  matter  of   the  representation, 
and  shall  deliver  to  the  parties  on  application, 
and  to  the  bishop,  a  copy  of  the  special  case,  if 
any,  and  judgment.    It  provides  further  that  the 
judge  shall  issue  such  monition,  if  any,  and  make 
such   order  as  to  costs  as  the  judgment  shall 
require.    It  provides  then,  further,  that  upon  any 
judgment  of   the   judge,   or  monition  issued  in 
accordance  therewith,  an  appeal  shall  lie  in  the 
form   prescribed    by  rules  and    orders    to    Her 
Majesty  in  Council;   and  then  comes  this  final 
sentence  in  the  clause,  **  The  judge  may,  on  appli- 
cation, in  any  case  suspend  the  execution  of  such 
monition,  pending  an  appeal,  if  he  shall  think  fit." 
We  find,  therefore,  in  this  Act  of  Parliament,  that 
which  certainly  did  not  exist  as  a  power  in  the 
ecclesiastical  judge  before  the  Act  passed.    Before 
this  Act  passed  there  was  no  power  whatever  in 
the  ecclesiastical  judge  to  suspend  proceedings 
under  his  decree  pending  an  appeal.    There  was, 
as  has  been  pointed  out  at  the  bar,  a  power  some- 
what, perhaps,  arbitrary  in  the  judge  to  keep  pos- 
session of  his  decree  in  the  office  of  the  court  until 
an  opportunity  were  given  for   the  dissatisfied 
party  to   present    a  petition  of   appeal  to   Her 
Majesty  in  Council,  and  to  obtain  an  inhibition, 
which,  if  obtained,  would  prevent  the  execution  of 
the  decree.    But  power  in  the  judge  himself  to 
restrain    proceedings    under    the    decree  during 
the  whole  of   the    appeal    did    not    exist.    That 
was  fziven  for  the  first   time   by  this   statute. 
Now  their  Lordships  cannot  look  at  this   pro- 
vision   in   the    statute    as    otherwise   than    an 
indication  that  in  the  opinion  of  the  Legislature 
it  ought  to  be  considered  in  each  particular  case 
whether  the  decree  made  in  that  case  should  be 
executed  pending  au  appeal,  or  should  be  steyed 
pending  an  appeaL    The  intimation  of  the  Legis- 
lature IS  distinct,  that  that  is  a  matter  which 
ought  to  be  entertained  as  a  question  of  discre- 
tion, and  brought,  at  all  events  in  the  first  in- 
stance, for  the  decision  of  the  judge  himself  who 
has  made  the  decree.    That  has  been  done  in  the 
present  case,  and  the  decision  of  the  judge  in  the 
present  case  is,  for  reasons  which  he  h»s  stated, 
that  the  execution  of  no  part  of  his  decree  should 
be  suspended  pending  the  appeal.     Their  Lord- 
ships are  not  sitting  upon  appeal  Irom  that  order 
of  the  learned  judge,  because  no  appeal  from  that 
order  appears  to  be  given  by  the  Act  of  Parlia- 
ment; but  they  are  sitting  here  considering  the 
applioation  whioh  is  now  made  to  them,  that  in 
their  discretion  the  inhibition  in  the  present  case 
should  not  issue  restraining  the  execution  of  this 
decree,  either  in  whole  or  in  part,  and  they  are 
unable  to  treat  the  Act  of  Parliament  as  doing 
otherwise  than  introducing  a  new  element  for  them 
to  consider  in  exercising  their  discretion  as  to 
whether  the   inhibition  ought  to   issue.      Now, 
therefore,  applying  those  principles  to  the  case 
which  their  Lordships  have  to  decide,  in  their 
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opinion,  the  mode  in  which  they  have  to  look  at 
a  case  like  the  present  is  this:  to  consider  the 
balance  of  convenience  or  inconvenience  with 
regard  to  the  execution  of  the  decree ;  that  is  to 
say,  looking  at  the  facts  of  the  parbicalar  case, 
looking  at  what  is  ordered  by  the  court  to  be 
done,  whether  apon  the  whole  it  would  be  better 
that  the  decree  of  the  judge  should  be  allowed  to 
take  its  course,  or  whether  the  things  which  it 
orders  to  be  done  are  in  their  nature  such  as  that 
the  doing  of  them  would  produce  so  much  injnry 
that  it  would  be  more  desirable  that  the  decree 
should  be  stayed  until  the  decision  of  the  final 
tribunal  is  known.  That  is  a  practice  which  is 
well  known  in  other  courts.  It  is  well  known, 
for  example,  in  the  Court  of  Chancery,  where, 
upon  an  application  to  stay  the  execution  of  a 
decree,  it  nas  always  been  considered  to  be  the 
question  for  the  court  whether  the  balance  of 
convenience  was  more  in  favour  of  restraining  the 
execution  of  the  decree  in  the  particular  case,  or 
more  in  favour  of  letting  the  decree  take  its 
course.  Now  in  the  present  case,  their  Lordships 
do  not  desire  to  express,  and  it  would  not  oe 
proper  for  them  to  express,  any  opinion  whatever 
as  to  the  merits  of  the  appeal  which  ultimately 
will  have  to  be  heard  from  this  decree.  They 
give  credit  for  the  present  purpose  to  the  decree 
as  the  decree  of  the  learned  judge  by  whom  it 
has  been  made.  On  the  other  hand,  they  give 
credit  to  the  sincerity  of  those  who  have  con- 
sidered that  there  is  ground  for  impeaohina;  that 
decree,  and  who  wish  to  have  their  case  against 
the  decree  heard  at  the  proper  time.  But,  on  the 
other  hand,  treating  tne  decree  as  at  present, 
until  reversed,  the  order  of  the  court,  and  on  the 
other  hand  treating  the  appeal  as  evidence  that 
in  the  opinion,  at  aU  events,  of  the  appellant  there 
is  prohahilis  causa  litigomdi,  they  have  to  look  at 
what  are  the  things  which  the  decree  orders  to 
be  done  or  to  be  left  undone.  Now  in  that  respect 
they  find  a  very  marked  difference  between  dif- 
ferent parts  of  the  decree.  With  regard  to  the 
vestments  pronounced  unlawful,  and  which  there- 
fore are  directed  not  to  be  worn ;  with  regard  to 
the  use  of  the  wafer  bread,  which  is  also  pronounced 
to  be  unlawful,  and  which  is  therefore  directed 
not  to  be  used;  with  regard  to  the  posture  of 
standing  during  the  Prayer  of  Consecration  at  the 
west  side  of  the  Communion  Table,  which  is  also 
pronounced  unlawful,  and  where  therefore  the 
minister  is  directed  not  to  stand  at  that  time ;  with 
regard  to  all  these  things,  their  Lordships  consider 
that  no  inconvenience  and  no  injury  wnich  would 
be  irremediable  will  arise  from  the  decree  being 
obeyed  in  those  matters  pending  the  appeal.  The 
other  point  is  different.  I  refer  to  the  part  of  the 
decree  which  pronounces  unlawful  the  setting  up 
and  placing  on  the  top  of  the  screen  separating 
the  chancel  of  the  church  and  retaining  there  a 
crucifix;  and  as  to  this  the  decree  directs  the 
Bev.  Charles  Joseph  Bidsdale  to  remove  or  cause 
to  be  removed  this  crucifix  from  the  screen. 
Their  Lordships  do  not  desire  to  make  any  differ- 
ence between  this  and  the  other  parts  of  the 
decree  as  to  what  mir^  be  termed  the  merits; 
that  is  to  say,  they  do  not,  by  what  they  are 
going  to  order,  wish  to  place  that  part  ot  the 
decree  in  any  different  position  from  the  other 
parts  of  the  decree  as  regards  the  correctness  of 
the  decree  itself.  They  give  credit  on  that  part 
of  the  decree  as  they  do  to  th^  other  parts  of  the 


decree,  to  that  which  is  for  the  present  the 
decision  of  the  court  1>elow,  but  they  see  that 
different  consequences  may  arise,  as  to  this  pari 
of  the  decree,  from  executing  it  pending  the 
decree.  It  is  unnecessary  to  go  into  what  thos  e 
consequences  are,  beyond  saying  that  it  is, 
obviously  from  the  nature  of  the  case,  at  least 
possible  that  a  subject  which  ought  to  be  treated 
with  the  greatest  reverence  might   be   aooom- 

Sanied  with  feelings  of  a  differend  kind  if  the 
ecree  were  in  this  respect  in  the  first  instance  to 
be  executed,  and  afterwards  upon  a  reversal  of 
that  decree  the  process  had  to  be  repeated  of 
making  another  changa  For  those  reasons,  and 
for  those  only,  their  Lordships  desire  to  make  a 
difference  between  this  last  part  of  the  decree  and 
the  parts  which  precede  it.  And  as  to  this  latter 
part  of  the  decree,  they  desire  that  by  the  inhibi- 
tion the  execution  of  that  part  of  the  decree 
should  be  suspended  pending  the  appeaL  The 
inhibition  therefore  will  go  limited  in  the  manner 
which  has  been  indicated  to  the  last  part  of  the 
decree,  but  not  so  as  to  restrain  the  execution  of 
any  of  the  other  parts  of  the  decree.  With  regard 
to  costs,  their  Lordships  do  not  think  it  fit  to  give 
any  costs  of  this  appeal  to  either  side. 
Proctor  for  the  appellant,  0,  H,  Brooks, 
Proctors  for  the  respondents,  Moore  and 
Ourrey. 
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BaRtotei«-At-lAw« 

Mwreh  11, 18,  and  25,  1876. 

Attobnet-Genb&ax  V,  St.  John's  Hospital,  Bath. 

Charity — Eleemosynary  charity — Beligioiu 
opinions  of  trustees- 

8L  John's  Hospiialf  Bafh,  was  founded  in  ihs  year 
1174  by  the  then  Bishop  of  Bath  and  Welis,  and 
consisted  of  a  master  and  certam  aismpeople ;  a 
chapel  was  annea^d  to  the  hospital. 

In  1853  an  order  was  made,  imaer  the  provisions  of 
the  Municipal  Corporations  Act  (5^6  WiU.  4» 
c.  76),  anointing  the  then  trustees  of  the  nrnntct- 
pal  chaHties  of  the  City  of  Bath  to  he  the  trustees 
of  the  right  of  presentation  to  the  mastership  of 
the  hospital, 

A  scheme^  recently  framed  by  the  Aitorney'Chneral 
for  the  management  of  the  charity  property^ 
provided  (1)  that  the  trustees  thereof  should  be 
such  of  the  municipal  trustees  as  were  members  of 
the  Church  of  England;  (2)  thai  the  municipal 
trustees  shoiild  appoint  the  master,  who  must  he 
a  dergyman  inpnesVs  orders:  (3)  thai  the  trustees 
should  keep  the  chapel  in  repair  out  of  the  income 
of  the  charity;  and  (4)  should  elect  the  almspeople 
{who  need  tu><  be  Tnembers  of  the  Church  of 
England), 

Held  that,  as  the  orincipal  object  of  the  charity  woe 
eleemosynary,  the  trustees  of  the  charity  property 
need  not  be  eidusivdy  members  of  the  Church  of 
England, 
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Ajuouknes  sammons. 

The  hospital  was  fonnded  in  the  year  1174  by 
the  then  bishop  of  Bath  and  Wells  (althongh  the 
particnlar  foundation  did  not  appear),  and  con- 
sisted originally  of  a  master,  six  brethren  and 
sisters. 

There  was  a  chapel,  called  St.  Michaers,  which 
was  annexed  to  the  mastership  of  the  hospital, 
and  was  a  living  presentable  with  cure  of  souls. 

On  the  21st  ^ov.  1573,  Queen  Elizabeth,  by 
letters  patent,  granted  **  the  advowson,  donation, 
free  disposition,  and  right  of  presentation  of  the 
hospital  of  St.  John  Baptist,  with  the  chapel  of 
St.  Michael,  to  the  same  annexed,*'  to  the  mayor 
and  citizens  of  Bath. 

There  haying  been  great  abuses  in  the  manage- 
ment of  the  charity,  in  1716  the  matter  came 
before  Sir  John  Trevor,  the  then  Master  of  the 
BoUs,  and  on  the  13th  Feb.  1716,  he,  acting  as 
arbitrator  for  settling  all  disputes  concerning  the 
management  of  the  hospital  and  its  revenues, 
*'  and  for  the  better  and  more  orderly  government 
of  the  said  hospital,  and  for  a  better  provision  for 
the  poor  thereof,  and  for  the  rebuilding  of  the 
said  chapel,  and  for  the  more  due  and  decent  daily 
service  to  Almighty  Grod,  to  be  performed  daily 
in  the  chapel  of  the  said  hospital,  and  for  repairing 
the  said  hospital,  and  for  establishing  rules  and 
orders  for  the  management  of  the  same,'*  made  an 
award,  which  was  afterwards  confirmed  by  the 
court. 

By  clause  10  of  the  award  it  was  declared  that  the 
the  right  of  presentation  of  the  master  belonged 
to  the  Corporation  of  Bath  by  the  grant  of  the 
fifteenth  of  Elizabeth  .  .  .  and  that  the  govern- 
ment of  the  hospital  should  be  in  the  master  for 
the  time  being,  according  to  such  rules  and 
orders  as  were  thereunto  annexed,  and  that 
the  brethren  and  sisters  shou4d  be  obedient  to 
him,  and  that  the  master  should  take  care  that 
prayers  were  duly  read  in  the  chapel  morning 
and  evening  every  day,  as  well  on  Sundays  as 
week  days,  according  to  the  Liturgy  of  the  Church 
ol  England. 

By  clause  11  of  the  award  it  was  provided  that 
brethren  and  sisters,  as  vacancies  should  happen, 
BQould  be  nominated  and  put  in  by  the  master  of 
the  hospital,  but  such  brethren  and  sisters  were 
to  be  such  as  had  been  settled  inhabitants  of  the 
city  of  Bath  for  at  least  ten  years  before  such 
admission  into  the  hospital,  and  persons  really 
poor  and  unmarried,  and  to  be  qualified  according 
to  the  rnles  and  orders  annexed  to  the  award. 
Rule  1  of  the  rules  and  orders  established  by 
the  award  provided  that  every  person  to  be 
admitted  into  ihe  said  hospital  should  be  such  as 
had  been  known  to  be  of  a  sober  and  civil  con- 
versation, and  conformable  to  the  established 
government  in  church  and  state,  and  should  be 
most  in  want  and  best  deserved ;  and  rule  3  pro- 
vided that  every  person  admitted  should  duly 
resort,  in  his  or  her  livery  gown,  to  morning  and 
evening  prayers  in  the  chapel  belonging  to  the 
said  hospital,  unless  detained  by  sickness,  or  some 
other  nigent  occasion. 

From  the  date  of  the  award  the  master  of  the 
hospital  had  been  nominated  by  the  Corporation 
of  fiath,  and  the  hospital  had  been  governed,  and 
the  brethren  and  sisters  appointed,  in  the  manner 
directed  by  the  award. 

The  Municipal  Corporations  Act  (5  &  6  Will.  4, 
c  76,  B.  71)  provides  that  where  bodies  corporate 


stand  seised  or  possessed  of  any  herediteunents  or 
personal  estate  in  trust  in  whole  or  in  part  for 
charitable  trusts,  all  the  estate  and  interest,  and 
all  the  powers  of  such  body  corporate  in  respect 
of  the  said  trusts,  shall  as  from  the  1st  Aug. 
1836,  cease  and  determine ;  and  the  Lord  Chan- 
cellor shall  make  such  order  as  he  shall  see  fit 
for  the  administration  of  such  trust  estates. 

By  an  order  dated  the  3rd  Nov.  1836,  the  Lord 
Chancellor  appointed  certain  persons  to  be  trustees 
of  the  municipal  charities  of  the  City  of  Bath. 
This  order,  however,  did  not  affect  the  property 
belonging  to  the  hospital. 

In  1851  a  petition  was  presented  to  determine 
the  rights  of  the  Corporation  of  Bath  in  the  pro- 
perty m  question;  and  in  Feb.  1851  Lord  Chan- 
cellor Truro  decided  that  the  right  of  presentation 
of  the  master  was  a  right  vested  in  the  corporation 
as  charitable  trustees  within  the  meaning  of 
6  &  7  Will.  4,  c.  76,  s.  71,  and  directed  a  refer- 
ence to  chambers  to  appoint  new  trustees  {Re  St. 
John*8  Hospital,  3  M.  &  G.  235] ;  and  by  an  order 
dated  the  12th  Nov.  1853,  his  Lordship  appointed 
the  several  persons  then  being  trustees  of  the 
municipal  charities  of  the  City  of  Bath  to  be 
trustees  of  the  right  of  presentation  to  the 
mastership  of  the  hospital. 

In  1864,  an  information  was  filed  by  the  Attorney- 
General  against  the  Master,  co-Brethren,  and  Sis- 
ters of  the  Hospital  of  St.  John  the  Baptist,  with 
the  Chapel  of  St.  Michael  annexed,  in  the  City  of 
Bath,  and  William  Thomas  Blair,  and  others  (the 
then  survivors  of  the  persons  appointed,  by  the 
Order  of  the  Court  of  the  12th  Nov.  1853,  lo  be 
trustees  of  the  right  of  presentation  to  the  mas- 
tership of  the  hospital),  praying  {inter  alia)  that  a 
scheme  might  be  settled  for  the  administration  of 
the  charity. 

By  the  decree  made  in  Dec.  1865,  the  court 
directed  a  scheme  to  be  settled.  The  scheme  of 
the  Attorney- General,  made  pursuant  to  the 
decree,  was  (so  far  as  material),  as  follows : 

Clause  1.  llie  charity  and  the  property  thereof  shall 
be  nnder  the  management  and  control  of  tnistees.  The 
trastees  of  the  oh&rity  shall  consist  of  such  of  the 
trustees  for  the  time  being  appointed,  pnrsnant  to  the 
proviaionB  of  the  Act  of  Parliament  5  &  6  Will.  4,  c.  76, 
to  be  trnatees  of  the  municipal  charitieB  formerly  Tested 
in  the  Corporation  of  the  Cily  of  Bath,  as  shall  be  mem- 
bers of  the  Church  of  England,  who  shall  be  ex  officio 
trustees  of  the  oharitr^.  No  trustee  shall  act  in  the 
administration  of  the  charity  nntil  he  shall  have  signed  a 
memorandum  to  the  effect  that  he  is  a  member  of  the 
Church  of  England,  and  is  willing  to  undertake  the 
trust  as  regfulated  by  ^a  scheme. 

Clause  18.  The  master  of  tiie  hospital  shall  be  a  clergy- 
man of  the  Church  of  England  in  priests'  orders.  The 
right  of  presentation  of  the  master  is  vested  in  the 
trustees  for  tiie  time  being  ^ipointed  in  pursuance  of 
the  Act  of  Parliament  5  &  6  Will.  4,  o.  7o,  to  exercise 
the  power  in  that  behaJf  formerly  vested  in  the  Corpora- 
tion of  the  Ci^  of  Bath. 

Clause  '22.  The  master  shall  read  prayers  every  morn- 
ing, and  perform  two  full  services  every  Sundav  in  the 
chapel  of  the  hospital,  aooording  to  the  ritual  of  the 
Church  of  England. 

Clause  24.  The  number  of  almspeople  in  the  hospital 
shall  be  twelve,  subject  to  be  increased  as  hereinafter 
mentioned ;  and  any  vacancy  in  such  number  shall  be 
filled  up  by  the  trustees  in  manner  hereinafter  men- 
tioned. 

Clause  25.  The  persons  elected  to  be  almspeople  in 
the  hospital  shall  be  poor  persons  of  either  sex,  who 
shall  have  been  resident  in  or  ratepayers  of  the  municipal 
borough  of  Bath  for  at  least  three  years  preceding  the 
date  of  election,  and  who  shall  have  attained  the  age  of 
fifty-five  years  at  the  least :  Provided  always,  that  no 
I)erson  shall  be  elected  who  shall   have  been  in  the 
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receipt  of  paroohial  relief  within  twelTe  mont^w  next 
preceding  the  time  of  election. 

Claoae  26.  On  the  occasion  of  anv  Taoanoy  among  the 
almepeople,  the  tmstees  shall  elect  a  person  duly 
qualified  as  aforesaid. 

Clanse  28.  Accommodation  for  all  the  almspeopla 
shall  be  proyided  in  the  chapel  of  the  hospital ;  out  it 
shall  not  be  obligatory  on  the  ahnspeople  to  attend  the 
aervioes  performed  therein. 

Clanse  35.  The  tmstees  shall  provide  and  expend  the 
moneys  required  for  the  necessary  expenses  connected 
with  the  chiapel,  and  the  performance  ol  diyine  worship 
therein,  out  of  the  income  of  the  charity. 

danse  87.  The  tmstees  shall  keep  all  the  hospital 
buildings  and  premises,  including  tiie  chapel,  in  good 
and  sufficient  repair  ....  and  the  expenses  thereof  shall 
be  paid  out  of  the  income  of  the  chanty. 

It  appeared  from  the  evidence  that  there  were 
thirteen  trustees  of  the  municipal  charities  of  the 
City  of  Bath,  of  whom  ten  were  members  of  the 
Church  of  England,  and  three  were  diesenters. 

The  main  Question  in  argument  wtis,  whether 
the  trustees  of  the  charity  property,  appointed  by 
the  scheme,  must  be  ezclosiyely  members  of  the 
Church  of  England. 

/  Ootton,  Q,0.  and  Vaughan  Hawkins  for  the 
Attorney-General. — This  is  not  an  ordinary  lay 
hospital,  but  an  ecclesiastical  hospital,  with  a  cure 
of  souls  annexed : 

Bollo's  Abridgment,  p.  811 ; 
Phillimore's  Ecclesiastical  Law,  p.  1982. 

It  was  founded  by  a  Bishop  of  Bath  and  Wells  in 
the  reign  of  Henry  II.  Clause  22  of  the  scheme 
provides  that  there  shall  be  daily  service  in  the 
chapel  according  to  the  ritual  of  the  Church  of 
England ;  and  clause  37  provides  that  the  trustees 
are  to  keep  the  chapel  in  repair  out  of  the  income 
of  the  charity.  The  trustees  of  the  charity  ought, 
therefore,  to  be  exclusively  members  of  the 
Church  of  England,  as  provided  by  clause  1  of  the 
scheme : 

Shore  v.  WiUon  (Lady  Hewley's  case)  9  CI.  A  Fin. 

355; 
Scarborough  Charity  Petitions,  1  Jnr.  36, 

The  fact  that  this  charity  is  partly  eleemosynary, 
does  not  make  it  the  less  an  ecclesiastical  charity. 
They  also  referred  to 

Attorney-Qeneral  r.  Pearson,  8  Mer.  858;  a.  o.  (at 

another  stage)  7  Sim.  290 ; 
Attorney 'Oewral  ▼.  Bt,  John*B  Eotpiial,  Bedford, 

A  D.  J.  o»  S.  621 ; 
Valor  Ecdesiasticus,  vol.  1,  p.  128. 

Davey,  Q.C.  for  certain  inhabitants  of  the  oity  of 
Bath,  having  liberty  to  attend.— With  the  except 
tion  of  the  right  of  presenting  the  master  (which, 
b^  clause  18  of  the  scheme,  is  vested  in  the  muni- 
cipal trustees  of  the  city  of  Bath,  some  of  whom  are 
Nonconformists),  and  the  duty  of  repairing  the 
chapel,  the  charity  is  purely  eleemosynary.  By 
clause  25  of  the  scheme,  the  objects  of  the  charity 
need  not  be  members  of  the  Church  ol  England, 
and  they  need  not  attend  the  chapel  services 
(clause  28).  -There  is,  therefore,  no  reason  why 
the  trustees  of  the  charity  property  should  be  ex- 
clusively members  of  the  Church  of  England: 
Attorney- General  y.  Calvert  (23  Beav.  248).  That 
ca^e  shows  the  distinction  between  religious  and 
eleemosynary  charities.  The  cases  cited  on  the 
other  side,  of  Attorney Qenerai  v.  Pearson,  Shore 
V.  Wilson,  and  Scarborough  Charity  Petitions, 
have  no  application  to  the  present  case,  because 
they  were,  all  of  them,  cases  of  purely  religious 
charities.  A  charity  is  none  the  less  eleemosynary 
because  it  has  a  chapel  annexed  in  which  service 


is  to  be  performed  at  the  expense  of  the  obsrity 
funds.    He  also  referred  to 

AHorwy-Gensral  v.  CUfht^  38  Beav.  ftK^s  3  4  4 
Vict  0. 113,  B.  65. 

BrisUnoe,  Q.O.  and  JoU^e,  for  W.  T.  Blair  and 
others,  the  surviving  trustees  of  the  right  of 
presentation  to  the  mastership  of  the  hospital 
under  the  order  of  12th  Nov.  185a.--The  evi- 
dence shows  that  those  of  the  trustees  who  are 
members  of  the  Church  of  En^^iand  do  not  wish 
to  exclude  their  Nonoonfomust  co-trustees  fix>m 
the  management  of  the  oharity  property.  It  will 
be  very  inconvenient  to  have  two  sets  (x  trustees, 
one  to  appoint  the  master,  and  the  other  to  manage 
the  charity  property.  Where,  as  here,  the  charity 
is  mainly  eleemosynary,  and  not  eoolesiastical*  the 
court  wiU  appoint  trustees  without  regard  to  their 
relieious  opinions:  (Baker  v.  Lee,  8  H.  li.  495, 
5130  The  ahnspeople,  the  objecte  of  the  charilnr, 
need  not  be  members  of  the  Chorch  of  England; 
and,  therefore,  there  can  be  no  good  reason  why 
they  should  be  appointed  solely  by  members  oi 
the  Church  of  England.  They  also  referred  to 
32  &  33  Yiot  0.  56,  s.  17* 

Ootton,  (^.0.  in  reply. — Under  Sir  John  Trevor's 
scheme  (clause  2)  the  master  of  the  hospital,  who 
must  be  a  clergyman  in  priest's  orders,  had  the 
power  of  nominating  the  ahnspeople;  and  the 
new  trustees  proposed  by  the  scheme  are  now  to 
perform  that  duty.  The  case  of  AUorney-OenenU 
V.  Calvert  merely  decides  that  the  objects  of  the 
oharity  need  not  be  exclusively  members  of  the 
Church  of  England ;  it  does  not  at  all  deal  with 
the  question  who  the  trustees  are  to  be.  This  is 
an  ecclesiastical  trusts  with  certain  eleemosynary 
duties  annexed  to  it,  "  and  members  of  the  Churoh 
of  England  are  the  best  trustees  for  one  trust, 
and  equally  good  for  both  "  (per  Lord  Wenslej- 
dale.  Baker  v.  Lee,  8  H.  L.  519). 

The  Yicb-Chancbllob  [after  stating  the  origin 
of  the  oharity,  and  ttie  award  of  Sir  «^hn  Trevor, 
as  set  forth  above,  and  reading  clauses  25  and  28 
of  the  Attorney- (j^nerars  scheme,  continued :]  It 
is  plain,  therefore,  from  the  scheme  proposed  by 
the  Attorney- General,  that  Protestant  dissenters, 
or  even  Roman  Catholics  (as  far  as  I  can  see),  are 
just  as  eligible  to  be  objects  of  this  charilg^  as 
members  of  the  Church  of  England.  The  objects 
of  the  charity  need  not  attend  the  chapel  in 
which  the  liturgv  of  the  Ohnrch  of  England  is  1x> 
be  read.  I  find  that,  according  to  the  scheme, 
thej  may  totally  absent  themselves  from  the 
services  performed  in  the  ohapel,  yet  thev  wonld 
remain  inmates  of  these  almshonses.  Clanse  18 
of  the  scheme  is  as  follows :  **  The  master  of  tha 
hospital  shall  be  a  clergyman  of  the  Ohnroh  of 
England  in  priest's  orders.  The  right  of  pieeenta* 
tion  of  the  master  is  vested  in  the  trustees  for  the 
time  being  appointed  in  pursuance  of  the  Act  of 
Parliament  o  A  6  Will.  4,  o  76,  to  exercise  the 
power  in  that  behalf  formerlv  vested  in  the  Cor- 
poration of  the  city  of  Bath.  The  proposal*  as  I 
i*ead  it,  is  that  the  right  of  presentation  is  to  be  in 
the  trustees  of  the  charity  property  of  the  city  a£ 
Bath.  That  is  a  body  which,  as  the  evidence 
shows,  at  present  consists  of  thirteen  persons,  ten 
of  whom  are  members  of  the  Churoh  of  Kngiftnd, 
and  three  are  Nonconformists  or  Protestant  dia* 
senters.  Now  what  are  the  duties  that  the 
trustees  have  to  perform  oonneoted  with  anj 
particular  religious  tenets?  First,  they  are  to 
select  a  master.    He  must  be  a  clergyman  of  the 
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Church  of  Sngland  in  priests'  orders.  He  has, 
therefore^  receiyed  the  necesAary  qualification. 
There  can  he  no  miscarriage  in  that  respect,  be- 
cause it  is  impossible  for  them  to  select  any  other 
person  than  a  person  who  has  the  necessary 
qualification.  The  only  other  daty  they  have  to 
perform,  in  any  way  connected  with  any  particular 
religiouB  tenets,  is  to  keep  the  chapel  m  repair. 
Tbmfore  they  have  one  duty  to  perform,  in  which 
DO  dissenter  can  possibly  miscarry,  because  he 
must  select  a  member  of  the  Church  of  England 
in  priest's  orders ;  and  they  haye  also  to  see  that 
the  chapel  is  kept  in  repair.  Now,  it  appears  that 
great  atmses  haye  been  practised  as  regards  the 
Kssing  of  the  charity  property.  The  property  is 
at  present  let  on  leases  for  liyes,  produciug  about 
90OL  a  year.  Under  the  new  scheme  these  leases 
will  not  be  renewable,  as  they  haye  been  (in 
prsotioe)  for  the  last  century  or  two;  and  I  am 
told  that,  when  these  leases  expire,  the  charity 
property  will  ultimately  produce  about  10,0002. 
a  year.  Therefore,  at  some  future  time,  it  will 
be  a  yery  rich  charity.  Now  the  master  is  to 
have  a  stipend  d  150L  a  year ;  and  the  chapel  is 
to  be  kept  in  repair.  What  are  the  objects  of  the 
charity  oeryond  these  two  things  P  Purely  elee- 
mosynary. Now  it  is  agreed  on  all  hanos  that 
the  property  is  to  be  under  the  control  of  trustees. 
The  only  question  I  have  to  consider  is,  who  are 
these  trustees  to  beP  Clause  1  of  the  scheme 
prorides  that,  "  the  truHteos  of  the  charity  shall 
consist  of  such  of  the  trustees  for  the  time  being 
appointed  pursuant  to  the  proyisions  of  the  Aot  of 
Parliament  (5  &  6  Will.  4  c.  76),  to  be  trustees  of 
the  municipal  charities  formerly  yested  in  the 
Corporation  of  the  city  of  Bath,  as  shall  be 
members  of  the  Church  of  England."  So  that 
the  whole  thiug  I  haye  to  consider  is,  whether 
those  words,  "as  shall  be  members  of  the 
Church  of  England,"  shall  be  retained.  Now  the 
general  principles  applicable  to  cases  of  this  kind 
sre  not  in  dispute.  The  principle  established  by 
Lord  Eldon  in  Attdrney-Cfeneraf  y,  Pea/rson,  acted 
upon  and  settled  in  ahore  y.  WiUon  (the  great 
case  with  reeard  to  Lady  Hewley's  Charities)  is, 
that  where  there  is  a  charity  for  the  purposes  of 
education  in  particular  religious  tenets,  or  where 
there  is  a  charity  the  objects  whereof  must  be 
persons  holding  particular  religious  tenets,  it 
must  be  goyemed  by  trustees  whose  opinions  are 
in  conformity  with  those  objects.  If,  therefore,  a 
charity  is  founded,  where  the  recipients  must  be 
memhiers  of  the  Church  of  England,  or  where  no 
oiher  tenets  than  those  of  the  Uhurch  of  England 
are  to  be  inculcated,  none  but  members  of  the 
Church  of  England  will  be  permitted  to  be 
trustees  of  such  a  charity.  In  Lcidy  HewUy^s  case 
it  was  decided  that  she  was  not  a  member  of  the 
Chnrch  of  England,  or  a  Unitarian.  That  at  once 
eioluded  from  the  administration  of  the  charity 
all  members  of  the  Church  of  England,  and  all 
UnitariaQS.  That  case  decided  that,  as  the  charity 
was  founded  for  the  purpose  of  religious  education, 
and  the  objects  of  the  charity  were  to  be  persons 
who  entertained  the  same  oninions  as  the  founder 
— that  is  to  say,  Protestant  Nonconformists — ^no 
person  could  have  any  yoice  in  the  goyemment  of 
the  charity  who  was  not  a  Protestant  Noncon- 
formist. The  real  difficulty  in  the  case  was  to 
decide  of  what  religious  body  Lady  Hewley  was  a 
member.  If  the  Bishop  of  Bath  and  Wells,  who 
in  1174  fonoded  this  cnarity,  had  founded  it  for 


purely  religious  objects,  and  had  made  it  a  con- 
dition that  none  but  those  who  entertained  the 
opinions  of  the  Established  Church — that  is, 
the  Established  Church  as  it  was  in  that  day, 
reformed  at  the  time  of  the  Beformation,  and 
now  called  the  Church  of  England — should  be 
recipients  of  the  charity,  it  would  haye  followed, 
as  a  matter  of  course,  that  the  charity  could  only 
be  goyemed  by  members  of  the  Church  of  Eng- 
luid.  But  he  has  not  laid  down  any  such  rale* 
Beyond  the  objects  to  which  I  haye  already 
referred — namely,  the  appointment  of  the  master, 
and  the  keeping  the  chapel  in  repair — this  is  a 
purely  eleemosynary  charity.  The  whole  of  the 
funds,  after  pacing  the  master,  and  keeping  the 
chapel  in  repair,  are  devoted  to  purely  eleemosy- 
nary purposes,  namely,  to  maintain  poor  brethren 
and  sisters  of  the  hospital.  I  think,  therefore, 
that  the  cases,  to  which  I  have  already  adverted, 
of  AHomey-General  v.  PearsoUf  and  Shore  v.  Wil- 
son (Lady  Mewley's  case),  and  also  the  case  of  the 
Scarborough  OharUy  Peiitions,  are  to  be  excluded 
from  the  consideration  of  this  case,  because  this  is 
a  charity  of  a  totally  difEerent  character  to  what 
those  were.  The  Scarborough  Charity  Petituma 
was  a  case  in  which  the  sole  object  of  the 
trust  was  to  keep  the  parish  church  in  repair. 
That  being  the  sole  object,  it  app^s  to  me 
to  be  perfectly  right  that  none  but  members  of 
the  Church  of  England  should  be  trustees.  Bale  1 
of  Sir  John  Treyor's  scheme  provides  that  the  ob- 
jects of  the  charity  must  be  "  conformable  to  the 
established  Government  in  Church  and  State."  It 
might  have  been  contended,  on  that  rule  alone, 
that  none  but  members  of  the  Church  of  England 
coald  be  objects  of  the  charity,  because  none 
others  would  come  within  the  definition  there 
given.  But  in  this  scheme  it  is  deliberately  pro- 
posed by  the  Attorney-General  himself  that  the 
objects  of  the  charity  may  be  dissenters  of  any 
description  whatsoever,  provided  they  are  persons 
of  orderly  Uves,  and  in  other  respects  qualified  ; 
and,  as  far  as  I  can  see,  Roman  Catholics  may  be 
obiects  of  the  charity.  Baker  v.  Lee  (the  Ilminster 
School  case)  has  been  yery  much  referred  to.  That 
was  a  charity  where  the  object  was  to  educate 
children  in  the  tenets  of  the  Church  of  England. 
Ultra  that,  there  was  a  trust  for  repairing  roads, 
so  that  it  was  a  mixed  object.  Lord  Eoniilly,  the 
then  Master  of  the  Bolls,  had  decided  that,  as  n 
was  a  mixed  object,  there  was  no  necessity  for  the 
trustees  being  exclusiyely  members  of  the  Church 
of  England.  The  case  then  went  before  the  Lords 
Justices,  who  decided  that  as  religious  education 
in  the  school  was  the  primary  object  of  the  charity, 
and  the  repairing  oi  roads  was  entirely  a  sub- 
sidiary object,  the  primary  object  ought  to  govern, 
and  therefore  the  trustees  must  be  exclusively 
members  of  the  Church  England.  The  case  then 
went  to  the  House  of  Lords ;  and,  the  four  learned 
Lords  bein^  equally  divided,  the  decision  of  the 
Lords  Justices  was  affirmed.  Lord  Cranworth,  in 
that  case,  lays  down  rules  which,  I  think,  are 
entirely  applicable  to  this  case.  He  there  says : 
"  Whenever  the  Court  of  Chancery  is  called  on  to 
appoint  trustees  of  a  charity,  its  duty  obviously 
is  to  select  those  who  are  likely  best  to  dis- 
charge the  duties  imposed  on  them  by  the  trust ; 
and  where  the  trust  is  confined  to  the  duty  of 
selecting  proper  persons  to  teach  or  expound  the 
doctrines  of  the  Church  of  England,  or  to  instruct 
children  in  any  branches  of  learning  of  which  the 
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tenets  and  doctrines  of  the  Ghurch  of  England  are 
neoessarily  to  form  part,  and  to  apply  rands  for 
the  promotion  of  that  object,  it  can  hardly  be 
doubted  that,  in  the  exercise  of  a  sound  discretion, 
the  court  will  take  care  that  none  but  members  of 
the  Gharch  of  England  shall  be  appointed  trustees. 
They  will,  prima  faciei  be  the  persons  best  quali- 
fied to  judge  of  the  fitness  of  tnose  who  are  to  be 
called  on  to  give  the  necessary  instruction.  At 
the  same  time  I  know  of  no  law  making  such  a 
selection  imperative  on  the  court ;  and  I  desire  not 
to  be  taken  to  assent,  without  further  argument, 
to  the  proposition  stated  at  the  bar,  that  in  such 
a  trust  as  1  have  suggested,  where  there  has  been 
no  breach  of  trust,  a  trustee,  otherwise  unexcep- 
tionable, can  be  removed  merely  because  he  has 
ceased  to  be,  or  was  not  at  the  time  of  his 
appointment,  a  member  of  the  Ghurch  of  England. 
The  principle  which,  in  such  a  trust  as  I  have 
referred  to,  would  induce  the  court  to  appoint  as 
trustees  none  but  members  of  the  Ghurch  of  Eng- 
land, would  in  like  manner  guide  it  in  the  appoint- 
ment of  corresponding  trusts,  established  for  the 
benefit  of  any  religious  sect  or  denomination  of 
dissenters  from  the  Ghurch  of  England.  But 
where  the  trust  embraces  other  objects  " — this  is 
the  rule  specially  applicable  to  the  present  case — 
"  besides  those  connected  in  the  manner  I  have 
mentioned  with  the  Ghurch  of  England,  or  with 
any  religious  sect  or  class  dissenting  from  the 
Gburch  of  England,  then  the  principle  on  which 
the  court  proceeds  in  selecting  as  trustees  none 
but  members  of  the  Ghurch  of  England,  or  of  the 
religious  sect  or  denomination  whose  principle  it  is 
the  object  of  the  trust  to  enforce,  is  no  longer 
applicable."  [His  Lordship  referred  to  the  case 
of  Re  8L  John's  Hospital  (3  M.  &  G.  235),  and 
to  the  appointment  of  the  trustees  of  the  munici- 
pal charities  o£  the  Gity  of  Bath  to  be  trustees  of 
the  right  of  presentation  to  the  mastership  of 
the  hospital,  and  continued]  :  I  am  bound  to  look  to 
the  objects  of  the  charity  to  see  how  it  is  likely  to 
be  administered  to  the  satisfaction  of  those  for 
whose  benefit  it  exists.  It  is  a  charity  founded 
for  the  benefit  of  the  inhabitants  of  the  Gity  of 
Bath,  and  its  neighbourhood.  The  Uminsfer 
School  rase  must  be  taken  as  a  decision  that  the 
qualification  of  trustees  will  depend  upon  what 
are  the  main  objects  of  the  charity.  Here  the 
principal  and  paramount  object  of  the  charity 
IS  merely  eleemosynary.  Bearing  in  mind  that 
the  principal  object  of  the  trust  is  to  regulate 
who  are  to  be  the  managers  of  it,  I  entirely  agree 
with  the  decision  of  Lord  Bomilly  in  Attorney' 
Genei-al  v.  Calvert,  and  I  intend  to  follow  it.  In 
that  case  the  charity  was  altogether  eleemoRynary. 
There,  as  in  the  present  case,  the  persons  to  be 
selected  were  not  necessarily  to  be  of  any  parti- 
cular religious  class.  The  Master  of  the  KoUs 
there  says :  "  In  eleemosynary  charities  the  reli- 
gious opinions  and  tenets  of  the  founder  are 
wholly  to  be  disregarded,  and  are  to  be  treated  as 
forming  no  indication  of  his  intention  on  which 
this  court  can  act.  The  presumption  is  that  he 
included  all,  and  the  burden  of  proof  lies  on  those 
who  seek  to  exclude.''  In  a  Inter  case  of  Attorney' 
O^neraJ,  v.  Clifton,  he  did  not  follow  that  decision, 
because  he  found  (adhering  to  the  general  prin- 
ciple he  there  laid  down^,  ^that,  it  being  a  Ghurch 
of  England  charity,  the  trustees  were  necessarily 
persons  holding  particular  religious  tenets.  There- 
fore, although  he  adhered  to  the  rule  which  he 


had  laid  down  in  AUomey-Oeneral  v.  Oalvert,  it 
was  inapplicable  to  the  later  case.  Then  what 
have  I  to  decide  P  There  are  only  two  objeots  in 
this  charity  in  any  way  connected  with  religious 
doctrines.  First,  the  selection  of  a  master,  whose 
qualification  is  so  defined  that  there  can  be  no 
miscarriage.  He  must  be  a  clergyman  of  the 
Ghurch  of  England  in  priest's  orders.  That, 
therefore,  does  not,  in  my  opinion,  require  that 
Protestant  dissenters  should  be  excluded  from  the 
governing  body.  The  only  other  object  is  keeping 
tne  chapel  in  repair,  and  am  I  to  come  to  the  con- 
clusion that  a  body  of  twelve  or  fifteen  trustees, 
of  whom  a  third  or  fourth  (probably)  are  Pro- 
testant dissenters,  will  so  disregard  their  duty  as 
to  allow  the  chapel  to  go  into  decay?  Beyond 
these  two  obiects,  the  trustees  have  the  duty  of 
distributing  this  charity,  and  beyond  that  there  is 
no  duty  to  be  performed.  Therefore  the  primary 
and  paramount  object  of  this  charity  is  eleemosy- 
nary ;  and,  it  bemg  so,  I  can  see  no  reaaoa 
whatever  why  Protestant  dissenters,  bavins  the 
qualification  which  these  trustees  must  have, 
snould  be  excluded.  I  therefore  come  to  the  con- 
clusion that  there  is  no  occasion  whatever  for 
introducing  this  restriction,  which,  I  am  satisfied, 
would  be  most  unpalatable  to  the  inhabitants  of 
the  district  who  are  to  have  the  benefits  of  the 
charity.  I  shall  refer  the  scheme  back  to 
chambers,  with  the  declaration  that  the  trustees 
to  be  appointed  by  the  scheme  need  not  be 
exclusively  members  of  the  Ghurch  of  England. 

Solicitors :  Clahon  ;  Q,  Fred,  Cooke. 


(Before  Vice-Ghancellor  Bacon.) 

Reported  bj  F.  Gould  and  H.  L.  Fbasxb,  Bsqrs., 
Bazriflten-at-Law. 

Feb.  26  and  March  30, 1876. 

Be  The  West  Haetlepool  Iron  Gompant  ( Limited); 
Ex  parte  The  West  Haetlepool  Improvehent 
Commissioners. 

Company  —  Winding-tip  —  Bate  assessed  before 
windingtvp — Proof — The  Companies  Act  1862 
(««,  110, 144, 158) — The  West  Hartlepool  Improve- 
ment Act  (33  ^  34  Vict.  c.  113)  1870,  ss.  368, 377. 
380,  384,  386,  387. 

On  the  \st  June  1875,  the  Improvement  Commis' 
sionersfor  H.  made  a  highway  and  improvement 
rate  for  their  district  for  the  six  m^onths  ending 
the  olst  Dec,  1875,  and  assessed  the  property  in 
the  occupation  of  a  company  at  375{.  On  the 
8th  July  1875,  the  company  went  into  Uquida- 
tion,  and  thereupon  ceased  to  carry  on  husir^es9t 
and  the  liquidators  of  the  company  entered  into 
possession  of  the  property  solely  for  the  purposes 
of  the  winding-up*  The  commissioners  having 
clahned  payment  in  full  of  the  rale  from  the 
liquidators,  as  the  persotis  in  the  occii/paiion  of 
the  property  for  the  time  beifig  : 

Held,  thai  the  liquidators  were  not  bound  to  pay 
the  rate  in  full,  and  that  the  commissioners 
must  prove  in  the  windijig'Up  for  stich  sum  as 
they  might  be  e^ititled  to. 

Adjourned  summons. 

On  che  1st  June  1875,  the  West  Hartlepool  Im- 
provement Gommissioners,  parsuant  to  tue  West 
Hartlepool  Extension  and  Improvement  Act  1870, 
duly  made  an  improvement  and  a  highway  rate 
for  the  period  of  the  six  monihfS  ending  the  31st 
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Dec.  1875.  Under  sacb  rate  the  premises  in  the 
oocnpation  of  the  West  Hartlepool  Iron  Company 
were  assessed  at  the  sum  of  375L  2«.  lid,,  and  sncn 
assessment  was  duly  senred  upon  the  oompany. 

On  the  8th  July  a  resolution  was  passed  for  the 
volnntary  winding-up  of  the  company,  and  liqui- 
dators were  appointed ;  but,  inasmuch  as  an  order 
was  made  on  the  10th  July  for  the  compulsory 
winding-np  of  the  company,  which  was  in  force 
until  the  30th  July,  when  an  order  was  made  for 
continuing  the  voluntary  winding-up  under  super- 
TisioUf  the  liquidators  did  not  in  any  way  interfere 
with  or  enter  into  possession  of  the  works  until 
after  the  30th  July. 

The  works  of  the  company  consisted  of  rolling 
mills  and  blast  furnaces.  At  the  rolling  mills  the 
company  employed  upwards  of  1500  men.  All 
these  men  were  paid  off  on  the  12th  June  1875. 
At  the  blast  furn<K:es  the  company  employed  about 
300  men.  The  bnllE  of  these  men  were  paid  off 
on  the  5th  June  1875,  on  which  date  the  furnaces 
were  damped  down.  After  that  time  a  sufficient 
number  of  men  were  kept  on  to  blow  out  the 
furnaces.  The  blowing  out  of  the  furnaces  com- 
menced on  the  7th  July  1875,  and  was  completed 
on  the  24th  July. 

When  the  liquidators  came  into  possession  the 
works  were  completely  idle,  and  no  iron  had  been 
manufactured  at  the  mills  or  produced  at  the 
blast  furnaces  since  the  8th  July  1875.  The 
KquidatOTfl  employed,  two  watchmen  on  the  works, 
and  occasionally  such  labourers  as  had  be^n  re- 
quired for  the  purpose  of  loading  up  iron,  and  old 
materials. 

Nothing  had  been  done  by  the  liquidators  at 
the  works  since  they  entered  into  possession, 
except  to  realise  and  despatch  the  iron  and  old 
material ;  and  the  machinery  had  been  greased 
and  turned  once  a  fortnight,  for  the  purpose  of 
keeping  it  in  order. 

For  the  purpose  of  po<3r-ratos,  the  rating  had 
been  red  need  according  to  the  principle  adopted 
in  the  case  of  works  lying  idle.  The  liquidators 
refused  to  pay  the  rate  in  full,  alleging  that  the 
commissioners  ought  to  prove  for  the  amount 
under  the  winding-up.  On  the  other  hand,  the 
commissioners  contended  that  the  rate  was  a  con- 
tinuing liability,  and  that  the  liauidators,  as  the 
present  occupiers  of  the  works,  were  bound  to 
pay  the  rate  in  full,  and  on  the  3rd  Dec.  they  took 
out  a  summon.^  to  enforce  their  claim.  The  sum- 
mons was  now  adjourned  into  court. 

It  was  admittea  that  such  part  of  the  rate  as 
was  payable  for  the  period  from  the  1st  to  the  8th 
of  July  must  be  proved  for  in  the  winding-up. 

Rigby,  in  support  of  the  summons. — This  rate 
accrues  de  die  in  diem.  On  the  8th  of  July  a 
change  of  occupation  occurred,  and  the  liquidators 
as  the  persons  in  occupation  of  the  promises  from 
that  date  must,  from  tho  time  of  their  taking 
possession,  pay  the  rate  in  full.     He  referred  to 

The  Companies  Act,  1862  88. 110, 144 ; 

West  Uartlepool   Improvement  Aot,  1870,  sb.  368, 

377.387,384;  (o) 
Ex  parte  Heavan,  L,  Rep.  6  Cb.  A  pp.  462. 

H.  Burton  Buckley,  for  the  liquidators. — This  is 
a  new  point,  but  in  principle  is  corered  by  au- 
thority. Although  a  winding-up  order  has  been 
made  the  company  still  exists  for  hU  practical 
purposes  nntil  a  dissolution  order  has  been  mad^. 
The  company  is  still  in  possession  by  its  officers, 
the  liquidators,  but  simply  for  the  purposes  of  the 
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winding-up.  There  has,  therefore,  been  no  change 
of  occupation,  and  the  liquidators  cannot  be  made 
responsible  for  a  debt  due  from  the  company. 
Further,  the  rate  is  a  debt  due  and  demandable 
at  the  time  it  was  made,  and  might  have  been 
levied  by  distress.  It  is,  therefore,  a  debt  provable 
in  the  winding-up.     He  referred  to 

The  Companies  Aot,  1862,  s.  158 ; 

We^t  Hartlepool  Improvement  Aot,  1870,  88.  374, 
380,  384,  386 ;  (a) 

Lloyd  y.  Heathcote,  2  B.  ft  B.  388 ; 
Re  Weatherelly  19  L.  J.  115,  M.  C. 

(a)  The  material  eeotions  of  the  We«t  Hartlepool  Im- 
provement Act  1870,  were  the  follovdng : 

Sect.  368  empowered  the  oommiBsionere  to  make, 
aeeeee,  and  levy  an  improvement  rate,  eaoh  rate  to  be 
made,  aseessed,  and  levied  "on  the  occnpiers  of  cdl 
enoh  kinds  of  property  as  by  the  laws  in  foroe  ^or  the 
time  being  are  asseesable  to  the  rate  for  the  relief  of  the 
poor,  aooordinir  to  the  rateable  valae  of  snoh  property.*' 

Sect.  377.  If  at  the  time  of  the  making  of  any  improve- 
ment or  highway  rate,  any  premises  in  respeot  of  which 
the  rate  is  made  are  unoccupied,  snch  premises  shall  be 
included  in  tiie  rate,  but  the  rate  shall  not  be  charged  on 
any  person  in  retapect  of  the  same  whilst  they  continued 
to  be  unoccupied,  and  if  any  such  premises  are  after, 
wards  occupied  daring  auy  part  of  the  period  for  which 
the  rate  was  made  and  beforo  the  same  has  been  fnlly 
paid,  the  name  of  the  incoming  tenant  shall  be  inserted 
in  the  rate,  and  thereupon  so  much  of  the  rate  as  at  the 
commencement  of  his  tenancy  is  in  proportion  to  the 
remainder  of  ihe  eaid  period,  shall  be  collected,  recovered, 
and  paid  in  the  same  manner  in  all  respects  as  if  the 
premues  had  been  occupied  at  the  time  when  the  rate 
was  made ;  and  if  any  owner  or  oocnpier  assessed  or 
liable  to  any  snoh  rate,  ceas<*R  to  be  owner  or  occupier  of 
the  premiBes  in  respeot  whereof  which  he  is  so  assesAt^d 
or  liable  before  the  end  of  the  period  tor  which  the  rate 
was  made,  and  before  the  same  is  fnlly  paid,  he  shall  be 
liable  to  pay  only  each  p-irt  of  the  rate  an  in  proportion 
to  the  time  daring  which  he  continues  to  be  such  owner 
or  occupier,  and  in  every  sach  case,  if  any  person  after- 
wards becomes  o<vner  or  oocnpier  of  th/e  premised  daring 
part  of  the  said  period,  he  shall  pay  sneh  part  of  the  rate 
as  i8  in  proportion  to  the  time  daring  which  he  continnos 
to  be  such  owner  or  o.ioapier,  and  the  same  shall  ^e 
recovered  from  him  in  the  same  manner  as  if  he  had  been 
originally  assessed  or  liable. 

Sect.  380.  Every  improvement,  highway,  or  other  rate 
made  under  the  authority  (if  this  Act  shall  be  fairly 
transcribed  in  a  book  and  shall  be  sealed  with  the  com- 
mon seal  of  the  commissioners ;  and  no  allowance,  publi- 
cation, or  other  formality  whatever  other  than  such  as  is 
expressly  prescribed  by  this  Act  shall  be  requisite  to  the 
validity  of  any  such  rate. 

Soct.  384.  The  eommisBlonera  miy  from  time  to  time 
amend  any  rate  by  inserting  therein  the  name  of  any 
person  who  ought  to  have  been  rated  or  who  since  the 
making  thereof  has  become  liable  to  be  rated,  or  by 
striking  out  the  name  of  any  person  who  ought  not  to 
have  been  rated,  or  by  increasing  or  reducing  the  sam  at 
which  any  person  is  rated,  or  by  making  such  other 
alterations  therein  as  will  make  such  rate  comformable 
to  this  Aot,  anl  no  such  alteration  shall  beheld  to  vitiate 
the  rate  or  render  it  less  operative  ;  but  any  person  shall 
have  the  same  right  to  appeal  from  any  such  amend- 
ment as  he  wonld  hkve  had  if  the  matter  of  amendment 
had  appeared  in  the  rate  originally  made,  and  with 
r>*8pfH3t  to  him  the  amended  rate  sbalt  be  considered 
to  have  been  made  at  the  time  when  he  received 
notice  of  the  amendment ;  and  in  the  caf>e  of  any  person* 
the  amount  of  whose  rate  is  increased  by  the  amendment 
or  whose  name  is  newly  inserted  as  aforesaid,  the  rate 
shall  not  be  payable  by  him  until  seven  days  after  notice 
of  the  amendment  given  to  him. 

Sect.  386.  If  any  person  fails  to  pay  the  amount  due 
by  him  in  respect  of  any  rate,  the  commissioners  may 
recover  the  amount  with  the  costs  by  proceeding  in  any 
court  of  competent  jurisdiction ;  or  any  jnstioe  may,  on 
the  application  of  the  commissioners,  eammon  each 
person  to  appear  before  him,  or  any  other  jastice,  at  the 
time  to  be  mentioned  in  the  summons,  to  show  cause  why 
the  rate  duetrom  him  should  not  be  paid,  and  in  case 
sufficient  cause  for  the  non-payment  of  such  rate  is  not 
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The  Vicb-Chancbllor. — ^You  say,  Mr.  Buckley, 
that  this  is  a  case  of  first  impression.  Winding- 
up  cases  have  been  very  numerous,  and  claims  for 
rates  and  taxes  must  hiave  frequently  occurred  in 
them.  I  should  like  to  know  what  has  been  the 
practice.  I  am  a  little  struck  by  the  observation 
that  the  liquidators  should  stay  in  the  oocupalion 
of  rateable  property  without  paying  the  rates. 
There  is  a  clause  giving  the  commissioners  a  right 
to  distrain  for  their  rates.  What  the  court  has 
done  with  reference  to  the  right  of  distress  has 
been  to  exercise  a  sort  of  discretion  upon  it, 
always  preserving  the  lawful  right  of  a  landlord 
to  distrain.  One  cannot  find  it  in  the  Act,  or 
within  the  limits  of  common  sense,  that  because 
the  company  is  wound-up,  therefore  the  liqui- 
dators can  remain  in  occupation  without  payment 
of  rates,  perhaps  without  payment  of  rent.  The 
question  ought  to  be  considereid  and  settled.  I  wish 
tnat  on  both  sides  you  would  inquire  a  little  about 
it,  and  let  me  know  the  result  of  your  inquiries 
some  other  day. 

March  30. — Buckley  stated  that  they  had  been 
unable  to  find  any  authority  on  the  point.  He 
further  contended  that  as  the  rate  was  a  debt  for 
which  the  commissioners  could  have  distrained  be- 
fore the  winding-up,  and  that  as  they  had  not  then 
exercised  that  right,  the  court  would  not  grant 
them  leave  to  distrain  after  the  winding-up  order 
had  been  made :  (Be  Traders  North  Staffordshire 
Carrying  Compan/y,  L.  Rep.  19  Eq.  60).  The  sum- 
mons for  pavment  in  full  could  not  therefore  suc- 
ceed, and  what  amount  the  commissioners  were 
entitled  to  would  be  decided  when  they  came  into 
prove. 

Bighy,  contra. — ^The  rate  is  not  only  made  a  debt 
recoverable  by  distress,  but  it  is  also  made  a  charge 
on  the  property  in  the  possession  of  the  occupier. 
It  is,  therefore,  a  charge  on  the  property  of  the 
company  in  the  possession  of  the  liquidators,  and 
they,  as  the  persons  for  the  time  being  in  the  occu- 
pation of  the  property,  must  pay  it  in  full.  If  they 
are  relieved  an  additional  charge  will  have  to  oe 
made  on  their  neighbom*s. 

The  Vicb-Chancellob.  —  Common  sense  and 
common  honesty  ought  to  help  me  to  decide  this 
question.  I  hope  it  will  be  taken  elsewhere.  It 
seems  that  the  possession  of  the  liquidators  is 
merely  possession  and  occupation,  but  not  enjoy- 
ment, and  that,  I  think,  is  not  the  occupation  in- 
tended by  the  Act.  All  I  can  do  is  to  dismiss  this 
summons  without  costs,  leaving  it  to  the  commis- 
sioners to  carry  in  such  proof  in  the  winding-up 
as  they  may  be  entitled  to. 

Solicitors  for  the  commissioners,  /.  Crowdy 
and  Son,  agents  for  W.  W,  andr  P.  Brtmton,  West 
Hartlepool. 

Solicitor  for  liquidator,  B.  T.  Jarvis,  agent  for 
Hutchinson  and  Lucas,  Darling^n. 

shown,  the  same,  with  snoh  oosts  as  to  tiie  jnstioe  seems 
roMonable.  may  oe  levied  by  distress,  and  such  jostioe 
may  issne  nis  judgment  aooordingly : 

Sect.  387.  When  any  rate  is  made  for  a  partionlar 
period,  and  the  owner  or  ocovpier  rated  oeaaee  to  be 
the  owner  or  ooonpier  of  the  property  in  respect 
whereof  he  is  ratea  before  the  end  of  snoh  period, 
he  shall  onlr  be  liable  to  ptj  the  proportion  of  the 
rate  for  the  time  which  he  oontinned  owner  or  ooonpier  ; 
and  if  any  other  person  becomes  the  owner  or  ooonpier 
of  the  property  dnrinf  any  part  of  snoh  period,  snch 
person  shall  only  be  liable  to  pay  the  proportion  of  the 
rate  for  the  time  during  which  he  holds  or  oconpies  the 
property,  and  the  same  may  be  recovered  from  him  ss  if 
he  had  been  originally  rateo. 
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May  11  and  12, 1876. 
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Poor  rate—  Market  toUs — Occupation  of  soiL 
The  appellant  was  rated  as  the  occupier  of  toUs^ 
lamds,  a/nd  buildings  situated  in  the  Ashford 
cattle  market ;  and  amumg  the  gross  receipts  upon 
which  the  valuation  was  estimated,  were  items  for 
the  sheep,  cattle,  pigs,  and  horses  admitted  into 
the  tna/rket  during  the  year  at  a  fixed  sum  per 
head. 
In  1671  Charles  H.  granted  by  charter  io  Lord 
Stram^ord,  his  heirs  and  assigns,  a  market  to  be 
holden  every  alternate  Tuesday  within  or  near 
to  the  town  of  Ashford,  together  with  the  tolls  and 
profits  thereof  No  evidence  is  to  be  found  of  the 
actual  establishment  of  a  market  under  this 
charter;  but  in  1784  a  stockmarket  wasestdblishedt 
and  for  some  time  afterwards  held  upon  every 
fourth  Tuesday.  From  1793  ^o  1856  a  stock  and 
cattle  market  was  held  on  every  alternate  Tuesday 
in  the  mmn  street  of  Ashford^  the  lord  of  the  manor 
and  the  inhabitants  receiving  certain  paymsnte 
for  the  use  of  such  pens  as  either  of  them 
supplied  respectively,  but  no  toUs  appeared  to 
have  been  levied  upon  animals  sold  at  the 
market  After  many  mesne  ctssignm^nts,  in 
1856  the  appellants  lessors,  incorporated  as  a 
limited  company,  obtained  a  conveyance  in  fee  of 
a  piece  of  land  in  the  manor,  and  **  all  the  toUSf 
stallages,  dues,  profits,  or  em^lum^iits  whatsoever 
arising  from  all  markets  and  fairs  held  in  the 
said  town  of  Ashford,**  except  the  meat,  fish,  and 
vegetable  m,arket*  In  1874  the  appellant  hired 
from  the  company,  at  afiaed  annual  rent.,  certain 
fixed  tolls  of  the  cattle  market,  the  lavids  belonging 
tltereto,  and  the  fairs  and  other  perquisites.  The 
land  occupied  oy  the  murket  is  fenced  in,  and 
kept  locked  when  not  used  for  market  or  other 
purposes.  Some  pens  in  the  market  are  apprO" 
priated  to  particular  owners  and  salesmen,  and 
others  are  free  for  any  animals  in  the  markets 
All  animalSf  however,  pay  toll  for  admittance  to 
the  market. 
Held,  upon  a  ease  stated,  that  the  tolls  for  aimti- 
tance  to  the  market  were  incident  to  the  soil  so  as 
to  be  taken  into  consideration  as  increasing  tJie 
value  of  the  occupation,  and  were  not  mere  mar- 
ket tolls  which  could  not  be  rated, 

Tnis  was  a  case  stated  for  the  opinion  of  the 
High  Court  of  Justice  under  the  provisions  of  the 
statute  12  A  18  Yio  c.  45,  s.  11,  by  consent  of  the 
parties,  and  by  order  of  Qnain,  J.  after  notice 
ffiven  of  appeal  to  the  court  of  quarter  session  for 
Uie  Eastern  division  of  the  county  of  Kent  against 
two  several  rates  for  the  relief  of  the  poor  of  the 
said  parish,  dated  respectively  the  10th  March, 
and  tne  24th  Aug.  1874,  which  were  as  far  as  is 
necessary  for  this  case,  as  follows : — 

Ooonpier,  James  Peroy  ;  owner,  CSattle  Market  Com- 
{May  ;  desoription,  toUn,  land,  and  hnildiogs ;  name  or 
situation.  Cattle  Market ;  extent,  4a.  2r.  8p. ;  gross  seti* 
mated  rental,  410L ;  net  rateable  value,  4001. 

The  rate  of  24th  Aug.  1874  was  exactly  the 
same  except  the  word  "  tolls  "  in  the  description, 
which  was  left  out. 

1.  The  appellant  is  the  lessee  of  the  Ashford 
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cattle  market,  and  the  respondents  are  the  church- 
wardens and  overseers  of  the  parish  of  Ashf  ord, 
and  the  assessment  committee  of  the  West  Ash- 
ford  Union  in-  the  county  of  Kent. 

2.  The  Taloation  list  on  which  the  ahove  rates 
are  founded  contains  the  same  values  as  in  the 
rates,  and  the  question  which  arises  in  the  case  is 
whether  the  respondents  have  adopted  the  correct 
principle  in  calculating  these  values. 

dw  The  appellant  contends  that  the  correct  mode 
of  ascertaining  the  values  in  the  valuation  list  is 
by  ascertaining  the  rent  which  a  tenant  from  year 
to  year  might  reasonably  be  expected  to  give  upon 
the  statutable  terms,  and  that  this  rent  in  every 
j^ear  is  to  be  calculated  by  reference  to  the  last 
available  statement  of  receipts  and  expenditure  in 
the  manner  now  well  established  and  adopted  in 
the  case  of  railway,  gas,  and  water  works,  and 
other  undertakings  of  a  similar  description. 

4.  The  following  are  the  particulars  of  the 
receipts  and  expenditure  of  the  year  ending 
the  2Qth  March  1875,  which  are  sufficiently  ap- 
proximate to  the  receipts  and  expenditure  of  the 
previous  year,  and  may  in  point  of  fact  be  used 
lor  the  settlement  of  the  list,  if  the  appellant  be 
right  in  his  contention  in  point  of  law. 

Gboss  Bbcxipts  fob  Ybab  BNDiMa  25th  Mabch  1875. 

£    s,  d, 

1.  60,186  fat  sheep,  at  Is.  6d.  per  aoore  ...  225  14  0 

2.  51,765  store  sheep,  at  Is.  per  soore  129  8  3 

3.  6710  fat  beasts,  at  3ci.  each  83  17  6 

4  4106  store  boasts  and  oalves,  at  2d.  eaoh  84  4  4 

5.  135  bulls.  If .  e«jh 6  15  0 

6.  Figs  in  pens,  oarte,  and  waggons 26    7  6 

7.  Horses,  asses,  and  mules   88    5  6 

8.  Monthly  anction  sales 41    3  9 

9.  Lain,  stables,  &o 42    6  0 

10.  Meadows,  keep,  lodging  oattle,  Ac 85  18  11 

U.  Cirooses  and  other  exhibitions 25  10  6 

12.  Machinery  and  oasoal  goods 40    2  10 

13.  Manure    30    0    0 

14.  Sondries  14  15  11 

5.  It  will  be  seen  that  the  first  seven  of  these 
items  amount  to  544Z.  12«.  1^.,  and  the  last  seven 
to  229L  17s.  lid,  I  making  together  a  total  of 
774Z.  10«. 

6.  Against  this  total  of  receipts  the  expendi- 
ture for  wages,  rates,  taxes,  water,  gas,  and  repairs 
was  1932. 12«.  4cL,  leaviug  a  balance  of  580Z.  17«.  8d. 
to  be  divided  between  landlord  and  tenant,  and 
since  the  tenant's  capital  required  to  work  such  a 
business  would  manifestly  be  very  small,  this 
resuU  is  sufficient  in  fact  to  support  the  valuation 
list. 

7.  But  the  appellant  admitting  that  the  last 
seven  items  would  be  correctly  brought  into  the 
calculation,  contends  that,  under  the  circum- 
stances explained  in  the  subsequent  paragraphs 
of  this  case,  the  whole  of  the  first  seven  items 
oonaist  of  tolls  in  gross  which  are  not  taken  by 
reason  of  any  occupation  of  lands  or  buildings, 
and  that  therefore  they  ought  to  be  excluded  from 
the  estimate  of  rateable  value  upon  the  authority 
of  the  case  B^-g.  v.  OasweU  (L.  Etp.  7  Q.  B.  328). 

8.  The  following  are  the  facts  material  to  the 
determination  of  this  contention : 

9.  Appended  to  this  case  was  a  copy  marked  A 
of  the  translation  of  an  inquisition  taken  on  the 
4(h  Aug.  (23  Car.  II.)  by  virtue  of  a  writ  of  ad 
^uod  datnnum;  and  also  a  copy  of  a  charter 
marked  B  dated  23rd  Nov.  in  the  same  year,  by 
which  a  market  at  Asbford  was  granted  to  Philip 
Viscount  Strangford  as  by  the  said  inquisition 
and  charter  more  fully  appearod. 


10.  In  the  year  1710,  by  indenture  of  lease  and 
release  bearing  date  the  28th  and  29th  July 
respectively,  the  manor  of  Asbford  was  conveyed 
to  George  Sayer  together  with  all  its  appur- 
tenances among  which  markets  and  fairs  (but  not 
tolls)  are  specially  mentioned ;  and  after  several 
mesne  assignments  the  manor  with  its  appur- 
tenances was  on  the  21st  Feb.  1803  conveyed  to 
Thomas  Dawes  and  William  Whitfield  in  trust 
for  George  Elwick  Jemmett,  and  included  in  the 
convevance  were  all  tolls  or  dues  arising  and  to 
be  coFlected  at  the  market  and  fair  to  the  said 
manor  belonging  and  of  right  appendant. 

11.  George  Elwick  Jemmett  died  in  1831,  and 
was  succeeded  in  his  estates  by  his  son  George 
Elwick  Jemmett,  jtm-*  to  whom  in  1845  the 
representatives  of  Thomas  Dawes,  who  was  then 
dead,  conveyed  all  their  testator's  title  in  the 
manor. 

12.  It  is  impossible  in  the  present  day  to  say 
whether  any  market  was  actually  established  by 
Philip  Lord  Strangford  at  or  near  the  date  of  the 
original  charter;  but  if  any  such  market  ever 
was  established,  it  is  clear  that  it  must  have , 
fallen  into  disuse  some  years  before  the  year  1784; 
but  whether  because  the  charter  had  become 
forfeited  or  had  reverted  to  the  Crown,  or  whether 
simply  because  there  was  no  attendance  of 
dealers,  there  is  no  evidence  now  obtainable  to 
show. 

13.  On  the    7th  Jan.  1784  an   advertisement 

appeared  in  the  Kentish  Gazette,  a  local  paper 

having  very  considerable  circulation  in  that  part 

of  the  county  as  follows  : 

Ashford  Monthly  Stook  Market, 
The  4th  Tuesday  in  every  month. 
For  all  sorU  of  fat  and  lean  stook. 

It  having  been  for  many  years  the  general  wish  of  the 
inhabitants  of  this  part  of  the  ooanty  that  a  stook  market 
should  be  established  at  Ashford,  a  plan  is  now  on  foot 
for  that  purpose  to  commence  on  Tnesdaj  the  27th  Jan. 
next  1784,  and  to  be  oontinoed  on  the  fourth  Tuesday  in 
every  month. 

It  is  requested  that  all  gentlemen,  graziers,  farmers, 
and  others  will  give  every  encouragement  to  the  under- 
taking by  sending  their  Htook  to  this  market,  there  being 
proper  pens  provided  at  6d.  each,  and  earefnl  drovers  to 
forward  soch  part  of  the  stock  as  shall  be  unsold  to 
Smitbfield  market  for  the  following  Monday.  The  market 
ends  at  half -past  12  o'clock. 

By  whose  authonty  this  advertisement  was 
inserted,  and  whether  the  lord  of  the  manor  for 
the  time  being  was  a  party  to  it,  there  is  no  evi- 
dence to  show. 

14.  From  and  for  sometime  after  the  27th  Jan. 
1784,  a  stock  market  was  held  at  Ashford  on  the 
fourth  Tuesday  in  every  month.  This  day  was 
afterwards  altered  to  the  first  Tuesday  in  every 
month,  and  subsequently  in  June  17^3,  from  the 
first  Tuesday  only  to  the  first  and  third  Tuesdays 
in  every  month.  By  whose  authority  these 
alterations  were  made,  and  whether  the  lord  of 
the  manor  for  the  time  being  was  a  party  to  either 
of  them,  there  is  no  evidence  to  show. 

15.  In  modern  times,  as  far  back  as  living 
memory  can  go,  and  down  to  the  year  1856,  there 
has  unquestionably  been  a  stook  and  cattle  market 
held  on  every  alternate  Tuesday  throughout  the 
year  in  the  main  street  of  the  town  of  Ashford,  in 
which  pens  were  provided  for  sheep.  In  the  year 
1854  rails  were  put  up  on  moveable  posts  to 
which  beasts  oould  be  tied  by  halters.  These  pens 
and  rails  were  provided  by  the  lord  of  the  manor 
in  that  part  of  the  street  where  his  own  buildings, 
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the  market  and  court  hoase  were  situate,  and  in 
other  parts  of  the  street  by  the  inhabitants  who 
used  to  place  such  pens  and  rails,  each  one  in 
front  of  his  own  house,  and  a  toll  of  9d.  used  to 
be  paid  for  each  lot  of  sheep  penned,  and  2d.  for 
eacn  beast  tied  up.  These  tolls  were  paid  to  the 
lord,  if  the  pens  or  rails  used  were  provided  by 
him,  otherwise  to  the  particular  inhabitant  whose 
pens  or  rails  were  usea. 

16.  Sometime  before  his  death  in  1831,  but 
when  precisely  does  not  appear,  George  Elwick 
Jemmett,  the  then  lord,  ciiused  to  bo  printed  and 
circulated  a  notice  of  certain  tolls  which  would 
for  the  future  be  charged  to  persons  frequenting 
the  market.  It  does  not,  however,  appear  affirma* 
tively  that  the  tolls  therein  mentioned  were  actu- 
ally levied,  or  that  any  further  or  different 
payments  were  made  than  those  mentioned  in  the 
last  paragraph,  and  nothing  ever  was  paid  for 
either  horses  or  pigs. 

17.  In  the  vear  1856,  the  market  as  held  in  the 
main  street  had  become  so  great  a  nuisance  that 
it  was  determined  to  remove  it,  and  accordinglv  a 
company  was  incorporated  on  the  25th  Sept.  in  th»t 
year  under  the  provisions  of  the  statute  19  &  20 
Vict.  c.  47,  under  the  title  of  "  The  Ashford  Cattle 
Market  Company  Limited,"  to  whom  George 
Elwick  Jemmett,  jun.,  the  then  lord  of  the  manor, 
granted  a  lease  of  a  piece  of  land  within  the  manor 
lor  a  term  of  ninety-nine  years,  together  with 
**  all  the  tolls  and  stallages,  daes,  profits,  and 
emoluments  whatsoever  arising  from  all  markets 
and  fairs  held  in  the  said  town  of  Ashford,  now  or 
hereafter  payable  to  the  said  George  Elwick 
Jemmett,  his  heirs  and  assigns,  as  lord  or  lords  of 
the  manor  of  Ashford,  and  which  he  and  they  can 
lawfully  claim  or  demand,  with  their  rights, 
members,  and  appurtenances,  save  and  except  the 
tolls  which  may  arise  from  any  such  mear.,  fish, 
vegetable,  or  fruit  market,  which  is  now  or  may 
hereafter  be  established  in  the  said  town  of  Ash- 
ford.*' 

18.  There  was  also  contained  in   this  lease  a 

E revision  for  the  subsequent  purchase  of  the  land 
y  the  said  company,  which  purchase  was  carried 
out,  and  the  land  m  fee,  together  with  the  tolls, 
&o.,  as  described  in  the  last  paragraph,  was  con- 
veyed to  the  company  on  the  13th  Oct.  1868. 

19.  By  an  agreement  dated  19th  March  1874, 
the  said  directors  agreed  to  let,  and  the  appellant 
affpeed  to  hire,  for  a  term  of  three  years  from  the 
20th  March  1874,  at  a  rent  of  571  i.  per  annum, 
"All  those  the  tolls,  profits,  and  emoluments 
arising  and  to  be  received  in  and  by  reason  of  the 
cattle  market  established  within  the  said  town  of 
Ashford,  and  set  forth  in  the  scbedale  at  the  foot 
of  these  presents,  together  with  all  the  buildings 
and  grazing  lands  belonging  thereto  and  now 
used  tnerewith.  .  .  .  And  also  the  right  of  holding 
the  fairs  and  other  exhibitions  heretofore  held  in 


such  market,  and  the  perquisites  arising  there- 
from." 

20.  The  land,  the  subject  of  the  lease  and  con- 
veyance mentioned  in  paragraphs  17  and  18,  and 
of  the  lease  mentioned  in  the  last  paragraph,  was 
and  is  the  land  mentioned  in  the  rate.  The  whole 
of  it  has  been  fenced  in  and  is  entered  by  one 
entrance  only,  which  the  company  or  their  lessee 
keep  locked  whenever  no  market,  or  fair,  or  other 
exhibition  is  being  held.  The  area  within  the 
fence  is  provided  with  pens  for  cattle  and  sheep, 
many  of  which  pens  are  marked  with  the  names 


[  of  particular  salesmen  who  attend  the  market, 
and  each  of  whom,  when  instructed  by  any  owner 
of  cattle  to  sell  for  them,  has  the  cattle  or  sheep 
to  be  sold  driven  into  one  of  the  pens  so  marked 
with  his  own  name.  There  are  other  pens  and 
rails  marked  "private,"  and  these  are  reserved 
for  owners  of  stock  who  manage  their  own  sales 
without  the  intervention  of  Palesmen. 

21.  At  the  entrance  of  the  market  tolls  are 
taken  upon  all  stock  that  is  driven  inside  the 
gates,  whether  penned  or  tied  np,  or  not,  and 
whether  sold  or  not ;  and  these  are  the  tolls  men- 
tioned above  in  paragraph  4,  as  included  in  the 
gross  receipts;  and  when  these  payments  are 
once  made,  the  animals  can  be  tied  up  or  penned, 
and  so  kept  during  market  hours  witnout  farther 
payment.  These  payments,  howeyer,  only  entitle 
the  owner  to  keep  the  stock  in  the  market  during 
the  market  hours.  If  the  owner  allows  the  stock  to 
remain  beyond  the  time  for  closing  the  market, 
the  animals  are  then  put  into  lairs,  for  the  use  of 
which  extra  charge  is  made.  Sometimes  animals 
are  taken  into  a  portion  of  the  market  known  as 
the  new  buildings,  and  in  this  case  also  an  extra 
charge  is  made.  The  items  Nos.  9  and  10  respec- 
tively of  the  gross  receipts  in  paragraph  4  are  the 
receipts  in  the  year  ending  20th  March  1875, 
in  respect  of  such  extra  charges. 

22.  Upon  these  facts  the  appellant  contends 
that  the  market  originally  granted  to  Philip,  Vis- 
count Strangford,  continues  to  the  present  day, 
and  is  now  vested  in  the  Cattle  Market  Company; 
and  that  all  such  tolls  as  are  paid  and  payable  m 
respect  of  animals  on  their  entrance  into  the 
market  are  levied  only  as  the  tolls  in  gross  whioh 

.  the  original  grantee  might  have  levied  by  virtue 
of  the  charter  of  23  Charles  II. ;  and  that  it  makes 
no  difference  in  this  respect  that  the  owner  or 
salesman  is  afterwards  allowed  to  have  them 
penned  or  tied  up  without  further  payment. 

23.  The  respondents  contend — first,  that  the 
rent  reserved  of  £571  is  of  itself  sufficient  to  show 
that  the  gross  estimated  rental  and  net  rateable 
values  are  not  over  estimated ;  secondly,  that  the 
charter  to  Lord  Strangford  was  a  grant  of  a 
market  to  him  personally  and  not  as  lord  of  the 
manor,  and  that  consequently  the  market  never 
was  appurtenant  to  the  manor,  and  so  never 
passed  to  the  George  Elwick  Jemmett  estate; 
thirdly,  even  if  it  did,  they  contend  that  from  the 
long  period  during  which  the  market  fell  into 
disuse  prior  to  1784  (the  precise  length  of  which, 
is,  however,  quite  unknown),  the  presomption 
arises  that  the  charter  had  reverted  to  the  Crown 
by  forfeiture  or  otherwise ;  fourthly,  they  contend 
that  the  circumstances  under  whioh  the  market 
is  now  held  differ  so  widely  from  the  terms  of  the 
gmnt  in  the  particulars  hereinbefore  mentioned, 
that  it  is  impossible  that  the  present  market 
should  be  held  in  law  to  be  a  continuation  of  the 
old  one;  lastlv,  they  contend  that  since  the  toll 
now  paid  at  the  entrance  to  the  market  gives  the 
payer  the  right  to  have  the  animals  tied  up  or 
penned  without  further  payment,  the  tolls  so  naid 
cannot  be  said  to  be  mere  market  tolls  not  inciaent 
to  the  soil. 

24.  The  questions  for  the  opinion  of  the  oourt 
are— first,  is  the  reserved  rent  conclusive  evidence 
that  the  rateable  values  are  not  over  estimated ; 
secondly,  whether  or  not  the  tolls  mentioned  in 
the  first  seven  items  of  paragraph  4  are  or  are  not 
incident  to  the  soil,  so  as  to  be  taken  into  consi- 
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deration  as  increasing  the  value  of  the  ocoapation 
If  either  of  these  questions  be  answered  in  the 
affirmative,  the  rate  is  to  be  confirmed.  If  both  in 
the  negative,  the  rate  is  to  be  amended  by  insert- 
ioff  the  sum  of  150L  as  the  gross  estimated  rental, 
and  1152.  as  the  net  rateable  value.  The  court  is 
to  have  power  to  draw  inferences  of  fact,  and  to 
give  any  direction  as  to  the  costs  incident  to  pre- 
paring this  case,  and  in  this  court,  as  the  court 
nia7  deem  proper. 

The  charter  marked  B.  in  the  appendix  to  the 
case,  and  referred  to  in  paragraph  9,  recited  the 
inquisition  marked  A.  and  proceeded,  **  Now  know 
ye  that  we  for  divers  good  causes  and  considera- 
tions as  thereunto  specially  moving  of  our  especial 
grace  and  of  our  certain   knowledge  and  mere 
motion  have  given  and  granted  and   by  these 
presents  for  us  our  heirs  and  successors  do  give 
and  grant  unto  the  said  Philip  Viscount  Strang- 
ford,  his  heirs  and  assigns,  that  the  same  Philip, 
his  heirs  and  assigns,  shall  have  and  hold  and  shall 
be  entitled  and  empowered  to  have  and  hold  a  market 
upon  every  second  Tuesday  in  the  year,  that  is  to 
say  upon  every  Tuesday  in  every  alternate  week 
within  or  near  to  the  town  of  Ashford,  in  our  said 
oounty  of  Kent,  for  ever  to  be  held  for  the  buying 
and  selling  of  all  and  all  manner  of  cattle  and 
sheep,  gooos  and  merchandises  whatsoever.    And 
further  that  he,  the  said  Philip  Viscount  Strang- 
ford,  his  heirs  and  assigns,  shall  have  hold  and 
receive  and  to  his  own  proper  use  shall  be  entitled 
and  empowered  to  have   hold   and  receive  and 
enjoy  all  and  singular  the  tolls,  profits,  advantages, 
and  emolaments  whatsoever  to  the  same  market 
b  any  manner  belonging,  or  thereout  arising, 
coming,  or  proceeding,  or  in  or  with  the  same 
usually  held  or  enjoyed,  to  have  hold  and  enjoy 
the  said  market  tolls  and  profits  and  other  the 
premises  to  the  said  Philip  Viscount  Strangford, 
nis  heirs  and  assigns,   to  the  only    proper   use 
and  behoof  of  the  same,    Philip,   his  heirs  and 
assigns,  for  ever  without  any  account  or  any  other 
thing  therefrom  to  us  our  heirs  or  successors 
rendering,  paying,  or  making,  we,  willing  and  by 
thebe  presents  for   us  our  heirs  and  ^uccessor8 
firmly  enjoining  and  commanding  that  the  said 
Phihp  Viscount  Strangford,  his  heirs  and  assigns 
by  virtue  and  force  of  these  presents  well  freely, 
lawfully,  and  quietly  shall  have  hold  and  enjoy  and 
shall  be  entitled  and  empowered  to  have  hold  and 
«njoy  within  or  near  to  the  town  of  Ashford  afore- 
said, twenty-six  markets  in  every  year  for  ever, 
that  is  to  say  upon  every  Tuesday  in  every  alter- 
nate week  together  with  the  tolls  and  profits 
thereto  belong,  and  therefrom  from  time  to  time 
arising  or  proceeding,  according  to  the  tenor  and 
farae  intent  of  these  our  letters  patent  without  any 
molestation,  interruption,  disturbance,  or  contra- 
diction of  us  our  heirs  or  successors,  or  of  any  of  the 
sheriffs,  escheators,  bailiffs,  officers,  or  mmisters 
of  us  our  heirs  and  successors  or  any  other  persons 
whomsoever,  and  this  without  any  warrant,  writ, 
or  process  from  us  our  heirs  and  successors  in  that 
behalf,  procuring  or  obtaining,  notwithstanding 
non  recital  or  bad  or  untrue  recital  of  the  said 
inquisition  or  of  any  writ  of  <id  quod  damnum  for 
or  oonceming  the  premises  in  that  behalf,  issuing, 
and  notwithstanding  any  other  default,  imperfec- 
tion, or  inconsistency  in  these  presents  contained, 
or  any  Law,  Statute,  Act,  ordnance,  provision,  pro- 
cUunauon,  or  restriction,  or  any  other  thing  cause, 
or  matter  whatsoever  to  the  contrarv  thereof  in 


any  manner  notwithstanding  so  far  as  express, 
mention,  &c."  This  inquisition  was  witnessed  in 
the  name  of  the  King  by  writ  of  Privy  Seal  on  the 
23rd  Nov.  1671. 

Manisty,  Q.G.  (with  him  Biron)  argued  for  the' 
appellant. — The  first  question  cannot  be  supported 
by  the  respondents.     IF.  M,   White,  for  respon- 
dents, admitted  this.]    The   second  question  is 
whether   these    seven    items    come    wibhin    the 
application  of  Beg.  v.  Gasswell  (L.  Bep.  7  Q.  B. 
3z8)  which  decided  that  tolls  authorised  to  be 
taken  by  an  Act  of  Parliament  in  respect  of  cattle 
brought  into  a  market  for  sale,  which  become  due 
as  soon  as  the  cattle  are  brought  into  the  market 
place  and  before  the  cattle  are  put  into  a  pen  or 
tied  up,  are  mere  market  tolls,  and  not  in  the 
nature  of  stallage  or  tolls  taken  in  respect  of  the 
use  of  the  soil ;  and  in  assessing  the  lessee  of  the 
market  and  tolls  to  the  poor  rate  in  respect  of  his 
occupation  of  the  market  place,  such  tolls  cannot 
be  taken  into  account  as  enhancing  the  value  of 
the  occupation.     Cockbum,  G.J.  distinguished  in 
his  judgment  between  market  tolls  and  stallage, 
and  said  p.  331,  "  But  we  must  abide  by  the  dis- 
tinction founded  on  this  principle  of  ancient  law, 
and  take  it  as  established  that  tolls  payable  merely 
as  market  tolls  for  the  use  of  the  market  are  not 
rateable,  whereas  the  toll  paid  for  the  use  of  a 
stall  which  occupies  the  soil  is  rateable.     The 
present  toll  is  payable  not  for  the  use  of  any  shed 
or  other  thing  erected  or  maintained  upon  the 
soil,  but  independently  of  anything  in  the  shape  of 
stalls  or  sheds,  simply  for  admission  to  the  market 
place ;  and  it  is,  therefore  a  market  toll,  and  comes 
within  the  distinction,  and  is  not  rateable."    The 
validity  of  the  tolls  in  the  present  case  is   not 
questioned.    [Field,  J. — But  you  must  show  that 
a  franchise  exists.]     It  is  found  as  a  fact  that  a 
market  was  granted  by  Charles  II. ;  and  its  exist- 
ence is  proved  at   various    periods  since.      The 
market  could  not  have  existed  as  proved  without 
grant,  and  this  is  the  only  grant  to  be  found.    A 
charter  is  not  lost  by  disuse,  at  all  events  not  by 
precarious  user  for  an  uncertain  interval  of  time. 

F.  M.  White  (with  him  Kingsford)  for  the 
respondents. — These  are  not  tolls  in  the  sense  of 
the  Wolverhampton  Market  tolls,  authorised  by 
Act  of  Parliament,  as  treated  of  in  Beg.  v.  CaseweU. 
These  are  mere  payments  for  the  user  of  the  land 
occupied  by  the  appellant.  They  are  not  traced  in 
any  way  to  the  charter  granted  by  Charles  II.,  and 
cannot  be  attributed  to  any  authorised  levy  ot 
market  tolls.  Where  no  tolls  are  fixed  by  the 
charter  under  which  a  market  is  held,  the  grantee 
can  only  recover  such  tolls  as  have  been  uniformly 
collected;  (see  Gunning  on  Tolls,  p.  57,  citing 
2  Inst.  222  ;  and  Duke  of  Bedfcyrd  v.  Emmett,  3  B. 
&  Aid.  366).  There  is  nothing  here  to  show  that 
these  tolls  have  been  uniform  since  the  charter ; 
on  the  contrary,  they  do  not  appear  to  have  been 
levied  at  all  for  a  long  period.  [Stopped  by  the 
court.] 

Manisiy,  Q.G.  in  reply. 

Cleasby,  B. — We  think  that  the  rate  is  right. 
It  is  necessary  to  show  that  the  tolls  are  payable 
for  entering  the  market,  and  not  for  the  use  of  the 
soil  of  the  market.  It  is  contended  for  the  appel- 
lant that  all  such  tolls  as  are  paid  and  payable  in 
respect  of  animals  on  their  entrance  into  the 
market  are  levied  only  as  the  tolls  in  gross  which 
the  original  grantee  might  have  levied  by  virtue 
of  the  cnarter  of  the  23rd  Charles  II.  and  that  it 
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makes  no  difference  in  this  respect  that  the  owner 
or  salesman  is  afterwards  allowed  to  have  them 
penned  or  tied    up  without   further   payments. 
Now,  that  is  out  of  the  question,  hecaase  there 
could  not  be,  by  virtue  of  the  charter  of  Charles  II., 
tolls  of  the  description  now  levied  in  this  market. 
Therefore  there  is  an  end  at  onoe  of  any  claim  to 
the  tolls  as  tolls  leviable  under  that  charter.    But 
it  appears  to  me  that  the  case  wholly  fails  to  show 
any  right  having  existed  by  virtue  of  this  fran- 
chise to  take  tolls  for  cattle  upon  their  entering 
the  market  (not  tolls  for  the  use  of  the  market, 
which  is  another  affair  altogether).    Now,  if  there 
hfuL  been  anything  like  a  user  shown  after  the 
granting  of  this  charter,  we  might  have  assumed 
that  such  tolls  had  been  payable.    I  am  quite 
aware  of  the  difficulty  there  is  in  proving  what 
took  place  so  long  ago  as  the  reign  of  Charles  II., 
but  here  is  a  total  failure  of  any  evidence  whatever 
to  show  that  within  a  hundred  years  of  the  grant- 
ing of  this  charter  tolls  of  this  description  were 
taken  under  it.  Now,  when  we  refer  to  the  charter 
itself,  and  to  the  writ  which  preceded  it,  it  appears 
the  tolls  there  mentioned  have  reference  to  the 
tolls  usually  taken  in  the  like  market.    We  have 
no  evidence  whatever  as  to  what  these  tolls  were 
that  were  usually  taken  in  these  markets.    We 
have  no  evidence  whatever  as  to  whether  thev 
were  payable  bv  the  buyer  or  the  seller.    And 
when  you  find  that  the  market  is  to  be  not  only 
for  cattle  and  sheep,  but  for  goods  and  merchan- 
dise, yon  would  think  it  more  probable  that  the 
toll  that  had  been  taken  was  taken  upon  the  sale 
of  things  of  this  description  than  upon  their  entry 
into  the  market.    This  is  not  a  charter  in  which 
the  nature  of  the  toll  is  specified,  and  which  may 
therefore  be  construed  as  a  charter  with  a  right  to 
take  reasonable  toll ;  the  tolls  are  Limited  to  the 
tolls  in  or  with  the  same  market  usually  held  or 
enjoyed.    There  is  nothing  to  show,  in  point  of 
&ct,  that  tolls  ever  were  taken  by  the  lora  of  the 
manor  under  his  grant,  or  that  such  tolls  were 
ever  sought  to  be  taken  until  we  get  the  notice  of 
some  date  before  1831.    Inhere  is  nothing,  there- 
fore, to  show  that  the  tolls  in  question  are  not 
incident  to  the  soil,  and  ou^ht  not  to  be  taken 
into  consideration  as  increasing  the  value  of  the 
occupation. 

Grove,  J. — I  am  of  the  same  opinion.  Upon 
looking  at  the  question  which  is  left  to  us  to 
decide,  it  appears  that  the  point  really  contended 
for  on  behalf  of  the  appellant  is  this :  that  there  is 
an  ancient  charter  granting  a  market  and  granting 
tolls,  and  that  the  tolls  now  sought  to  be  rated  are 
the  tolls  which  were  granted  to  the  lord  of  the 
manor  under  that  charter,  and  that,  although  that 
charter  has  not  been  regularly  acted  upon,  yet 
there  is  nothing  to  show  that  it  has  been  forfeited, 
and  that,  therefore,  these  tolls  are  franchises 
or  market  tolls,  and  that  they  are  incorporeal 
hereditaments,  and  cannot  be  rated.  And  so  far  I 
confess  I  was  rather  taken  by  the  argument  of 
Mr.  Manisty,  that  although  invariability  of  user 
niay  be  necessary  in  prescription,  yet  where  there 
is  a  grant  a  certain  amount  of  variability  of  user 
may  l)e  taken  to  show  that  the  grant  has  been 
acted  upon.  But  then  Mr.  Manisty  did  not 
touch  upon  another  point  upon  which  Mr.  White 
has  founded  his  argument.  Mr.  White  takes  a 
point  which  seems  to  me  to  override  the  question 
of  ^rant.  He  says  that  the  grant  is  not  a  grant 
giving  tolls  at  all  but  only  giving  tolls  for  tying 


up  and  penning  the  beasts  and  sheep.  It  ib,  he 
savB,  a  grant  which  could  give  no  right  to  take 
toils  beyond  such  tolls  as  were  nsual^  hdd  and 
enjoyed  with  the  market,  whether  you  take 
the  words  of  the  charter  or  of  the  inquisition 
which  preceded  it,  where  this  view  is  very 
strongly  put ;  '*  the  tolls  and  profits  used  in  the 
like  market."  Therefore,  either  there  were  no 
tolls,  and  it  was  merely  a  grant  giving  leave 
to  take  reasonable  tolls,  or  if  there  were  any,  it 
was  granting  only  such  as  were  used.  Now  there  is 
nothing  to  snow  that  the  tolls  now  sought  to  be 
rated  were  the  tolls  so  granted.  If  one  were  to 
draw  an  inference  one  would  rather  infer  they 
were  not.  I  think  there  is  very  strong  evidence 
on  the  face  of  the  case  that  if  ever  tolls  had  been 
paid  they  were  not  onlv  very  different  in  amount 
but  very  different  in  character.  Even  assuming 
that  the  charter  is  existent,  and  that  it  would 
give  the  right  to  take  tolls,  I  think  there  is  a  total 
want  of  proof  that  these  tolls  are  such  tolls  as 
were  granted  by  the  charter. 

Field,  J. — I  am  of  the  same  opinian.  I  think 
the  appellant  has  failed  to  show  that  the  tolls 
mentioned  in  the  first  seven  items  of  paragraph  4 
of  the  case  are  not  incidental  to  the  soil,  so  as  not 
to  be  taken  into  consideration  as  increasing  the 
value  of  the  occupation.  Now  the  fietcts  are  that 
the  appellant  is  occupier  of  this  land,  and  that  the 
appellant  being  occupier  of  the  land  does  levy 
from  year  to  year  upon  an  average  a  certain  sum 
in  respect  of  what  are  called  tolk  for  the  use  of 
the  land  or  the  entry  of  the  stock  which  the 
farmers  are  anxious  to  bring  there.  And  he 
makes  of  that  money  so  levied  an  account  of 
which  we  have  fourteen  various  items  respec- 
tively specifying  under  different  headings  in 
paragraph  4  the  way  in  which  that  sum  is  made 
up.  With  regard  to  the  last  seven  of  these  items, 
it  is  admitted  that  they  are  incidental  to  the 
occupation  of  the  soil  and  therefore  rateable. 
With  regard  to  the  first  seven  items  Mr.  Manisty 
asserts  that  they  are  due  to  a  franchise  or  incor- 
poreal hereditament,  and  so  not  rateable.  But 
I  take  it  that  it  is  for  him  to  make  out  that  they 
are  due  to  a  franchise.  But  under  these  circum- 
stances is  it  established  that  they  are  an  incor- 
poreal hereditament,  whichever  way  the  onus  may 
oe  P  First  of  all  what  is  there  to  show  that  these 
payments  are  to  be  referred  to  a  ftranchise  P  As 
pointed  out  by  my  learned  brothers  the  sums 
which  the  appellant  says  ought  to  be  so  regarded 
are  in  no  wise  shown  to  be  sums  leviable  under 
the  charter  of  Charles  11.  at  all.  There  is  no 
such  toll  as  that  now  claimed  that  can  be  shown 
ever  to  have  been  received  under  the  charter. 
And  I  go  further  than  that,  becaose  it  seems  to 
me  that  there  is  no  evidence  to  show  that  there  is 
an;i^  right  in  any  individual  body  or  company  to 
claim  the  tolls  under  the  charter.  We  have 
nothing  produced  before  us  to  show  such  right 
except  the  inquisition  and  the  charter.  From 
that  moment  the  case  is  a  dead  blank  until  we  get 
to  the  year  1784.  There  is  no  proof  that  any 
market  was  held  under  the  charter  or  that  any 
tolls  were  received  under  it.  It  is  certain  that 
for  some  period  before  1784  the  market,  if  it  ever 
had  been  established,  had  become  entirely  disused ; 
so  much  so  that  persons  living  in  Ashford  and  its 
neighbourhood  who  were  wanting  a  market  did 
take  steps  and  establish  a  market.  Now  from 
1784  down  to  1856  we  have  got  the  incidents  of 
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that  market  yery  clearly  defined.  It  was  held  in 
the  streets  of  Aahford,  and  so  far  from  being  a 
market  yeated  in  the  lord,  the  inhabitants  of  the 
streets  provided  rails  and  reoeived  tolls  for  the 
beasts,  and  the  lord  onlyreoeiyed  toll  where  he 
himself  foond  the  rails.  The  days  were  altogether 
different  from  those  specified  in  the  charter,  and 
it  is  not  shown  that  the  loixl  had  any  part  in 
muning  the  days  or  in  altering  them.  In  1856  a 
oompany  was  incorporated  and  the  market  was 
remoyed  to  another  and  more  conyeoient  spot. 
The  appellant  in  1874  became  the  lessee  of  this 
gronndL  Under  these  oircamstanoes  I  draw  the 
eonclasion  that  these  present  tolls  as  now 
receiyed,  or  wltat  are  called  tolls  by  the  charter, 
are  not  leyiable^  nnder  the  franchise,  and  there- 
fore I  take  it  tiiey  most  be  incidental  to  the  soil. 

Judgment  for  ihs  rB9p<mdeni8. 

Solioitors  for  appellant,  Duncan^  Mwrton,  War' 
tmt  and  Gardner, 

Solicitor  for  respondents,  (7.  Oheeeman^  for 
Edward  Norwood,  Gharing,  and  /.  D.  Norwood, 
Ashford. 
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Saturday,  May  20, 1876. 

(Before  Kellt,  G.B.,  Lusu,  J.,  Pollock,  B., 
Field,  J.,  and  Lihdlet,  J.) 

Bbo.  v.  Jakbs  Bbbat. 

Fradice — Prisoner  mute  by  visitaiion  of  Ood — 
Incapable  of  understanding  the  proceedings — 
Discharge  of  jury — Detainer  of  prisoner  under 
89  ^  40  Oeo,  3,  e.  94,  s,  2. 

After  a  prisoner  had  been  found  by  a  jury  "  mute 
by  the  visitaiion  of  Ood,"  a  plea  of  not  guiUy  was 
ordered  to  be  entered  for  him,  and  the  trialproceeded. 
Arelaiiveof  the  prisoner,  who  de/j^sedihat  he  could 
in  some  degree  communicate  with  him  by  signs, 
was  sworn  as  interpreter.  In  his  summing  up 
(he  judge  left  it  to  the  jury  to  say  whether  the 
prisoner  wa>s  guilty  or  not  auiUy  on  ihe  indict- 
ment; and,  secondly,  whether  the  prisoner  was 
capable  of  understanding,  and  had  understood 
the  nature  of  the  proceedings.  The  jury  found 
the  prisoner  guilty  on  the  evidence,  but  that  he 
was  not  capahle  of  understanding,  and  as  a 
fact,  had  not  understood  the  naiwre  of  the  pro- 
ceedings : 

Sdd,  thai  (he  conviction  could  not  be  sustained, 
and  this  court  ordered  the  prisoner  to  be  detained 
under  the  39  ^  40  Qeo.  8,  c  94,  s,  2,  during  Her 
Majesties  pledsure. 

If  at  any  stage  of  the  trial  it  is  found  thai  the 
prisoner  has  not  si^fident  inteUect  to  understand 
&he  nature  of  ihe  proceedings  the  jury  should  be 
discharged,  and  the  prisoner  detained  under 
39  |-  40  Geo.  3,  c,  94,  s.  2. 

Case  stated  by  the  Ghairman  of  the  Woroester- 
diire  Quarter  Sessions. 

At  the  Worcestershire  adjourned  Quarter 
Sessions,  held  on  the  28rd  Feb.  1876,  the  aboye 
named  prisoner,  James  Berry,  was  arraigned 
before  me  for  stealina:  a  watch  and  certain  other 
articles  from  the  person  of  one  Benjamin  Smith. 

On  being  called  upon  to  plead  to  the  iudictment 


in  the  usual  manner  the  prisoner  made  no  reply, 
and  gaye  no  sign  of  consciousness  that  he  heani 
or  understood  the  question  put  to  him. 

The  counsel  for  the  prosecution  asked  that  I 
should  order  a  plea  of  not  guilty  to  be  entered, 
and  should  proceed  to  try  the  prisoner.  I  did  not 
consider  that  I  had  any  power  to  adopt  this  course, 
and  I  ordered,  on  tne  authority  of  B>ex  y. 
Thomas  Jones,  and  Rex  y.  Elizabeth  Steel,  both 
reported  in  the  first  yolume  of  Leach's  Grown 
Law,  that  the  juir  who  had  been  impanelled  to 
try  the  case  should  be  sworn  to  try  whether  the 
prisoner  stood  mute  of  malice,  or  by  the  yisitation 
of  God. 

After  hearing  the  eyidence  of  one  Bobert 
Knight,  who  is  tne  brother-in-law  of  the  prisoner, 
and  had  known  him  well  from  infancnr*  and  who 
deposed  that  the  prisoner  had  been  deaf  and  dumb 
since  the  age  of  four  years,  the  jury  returned  a 
yerdict  ''  mute  by  the  yisitation  of  Gk>d  " 

I  then  ordered  that  the  plea  of  not  guilty  should 
be  entered,  and  that  the  trial  should  proceed. 

As  the  said  Bobert  Knight  bad  deposed  that 
he  could  in  some  degree  communicate  with  the 
prisoner  by  means  of  signs,  I  ordered  that  Bobert 
Knight  should  be  sworn  as  interpreter  in  order 
to  conyey  to  the  prisoner  as  far  as  possible  the 
nature  of  the  proceedings  and  the  eyidence  against 
him. 

Obserying  the  opinion  expressed  by  Mr,  Justice 
Gould  in  Bex  y.  Elizabeth  Steel,  "  that  great  dili* 
pence  and  circumspection  ought  to  be  exercised 
in  so  critical  a  case,"  and  that  "  it  becomes  the 
duty  of  the  court  to  inquire  touching  all  those 
points  of  which  the  prisoner  might  take  adyantage 
nimself,  to  examine  all  the  proceedings  against  her 
with  a  critical  eye  and  to  render  her  eyery  possible 
seryice  consistent  with  the  rules  of  law,  and  con- 
ceiying  that  my  dut^  in  this  respect  would  be 
best  performed  by  giving  the  prisoner  the  assis- 
tance of  counsel,  I  accordingly  assigned  him  counsel 
at  the  expense  of  the  court. 

After  summing  np  the  evidence  for  the  prose- 
cution, which  was  very  clear,  I  put  two  questions 
to  the  jury. 

First,  whether  they  found  the  prisoner  g^^ty  or 
not  guilty  on  the  indictment. 

Secondly,  whether  in  their  opinion  the  prisoner 
was  capable  of  understanding,  and  had  understood, 
the  nature  of  the  proceedings. 

The  yerdict  of  the  jury  was, 

"  We  find  the  prisoner  guilty  on  the  evidence ; 
and  we  also  find  that  he  is  not  capable  of  under- 
standing, and,  as  a  fact,  has  not  understood  the 
nature  of  the  proceedings." 

On  this  verdict,  looking  to  the  language  used  by 
the  judges  as  reported  in  SteeVs  case,  and  the 
doubt  expressed  by  Lord  Hale,  I  thought  it  right 
to  postpone  judgment  till  a  case  had  been  sub- 
mitted to  this  court. 

I  offered  to  take  bail  for  the  appearance  of  the 
prisoner,  but  it  was  not  forthcoming  and  he  has 
been  since  the  trial,  and  is  now,  in  Worcester 
prison. 

I  respectfuUy  request  the  opinion  of  this  court 

First,  whether  under  the  circumstances  stated 
above  the  prisoner  was  properly  convicted  of 
felony. 

Secondly,  if  so,  whether  the  Gourt  of  Quarter 
Sessions  ought  to  have  passed  sentence  on  the 
prisoner,  or  whether  it  shoald  have  ordered  him 
,  to  be  detained  until  Her  Majesty's  pleasure  had 
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been  knowD,  or  what  other,  if  any,  coarse  it  ought 
to  have  followed. 

Geobge  Woodtatt  Hastings, 
Chairman  of  the  aboye  Court 
of  Quarter  Sessions. 

Streeient  for  the  prisoner,  was  stopped  by  the 
court. 

Jelf,  for  the  prosecution. — ^The  conviction  was 
right.  The  case  of  Beg.  v.  Steel  is  conclusive.  In  that 
case  the  facts  were  these  :  the  prisoner  refused  to 
plead,  and  the  jury  were  sworn  to  inquire  whether 
she  stood  mute  by  malice  or  by  the  visitation  of 
God.  The  jury  returned  a  verdict,  "  Mute  by  the 
visitation  of  God ; "  and  it  was  referred  to  the  con- 
sideration of  the  judges  "  whether,  under  these 
circumstances,  she  could  be  tried  upon  the  indict- 
ment." The  judges  were  of  opinion  "That  a 
verdict  finding  the  prisoner  to  oe  mute  by  the 
visitation  of  God  was  not  an  absolute  bar  to  her 
being  tried  upon  the  indictment ;  for,  although  a 
person  aurdus  et  mufus  a  nativitaie  is  in  contem- 
plation of  law  incapable  of  guilt,  upon  a  presump- 
tion of  idiotism,  yet  that  presumption  may  be 
repelled  by  evidence  of  that  capacity  to  understand 
by  signs  and  tokens,  which  it  is  known  that 
persons  thus  afflicted  frequently  possess  to  a  very 
ffreat  extent.  Great  dilip^ence  and  circumspection, 
however,  ought  to  be  exercised  in  so  critical  a 
case;  but  if  all  means  to  convey  intelligence  to 
the  mind  of  such  a  prisoner  respecting  the  nature  of 
his  arraignment  should  prove  ineffectual,  the 
clerk  of  the  arraigns  may  enter  the  plea  of  not 
guilty ;  and  then  it  is  incumbent  on  the  court  to 
inquire  touching  all  those  points  of  which  the 
prisoner  might  take  advantage  himself;  to  f^zamine 
all  the  proceedings  against  him  with  a  critical  eye, 
and  to  render  him  every  possible  service  consistent 
with  the  rules  of  law."  [Lush,  J. — In  this  case 
the  jury  have  found  that  the  prisoner  was  in- 
capable of  understanding,  and  as  a  fact  had  not 
understood  the  nature  of  the  proceedings.  In 
1  Hale's  P.C.  cap.  4,  there  is  this  passage,  "  If  a 
man  in  his  sound  memory  commits  a  capital 
offence,  and  before  his  arraignment  he  becomes 
absolutely  mad,  he  ought  not  by  law  to  be  ar- 
raigned during  such  his  phrenzy,  but  he  remitted 
to  prison  until  that  incapacity  be  removed.  The 
reason  is  because  he  cannot  advisedly  plead  to  the 
indictment;  and  this  holds  as  well  in  cases  of 
treason  as  felony,  even  though  the  delinquent  in 
his  sound  mind  were  examined  and  confessed  to 
the  offence  before  his  arraignment.  ...  If  a 
person  of  non-sane  memory  commit  homicide 
during  such  his  insanity,  and  continue  so  till  the 
time  of  his  arraignment,  such  person  shall  neither 
be  arraigned  nor  tried,  but  remitted  to  gaol,  there 
to  remain  in  expectation  of  the  king's  grace  to 
pardon  him."]  In  this  case  the  prisoner  had 
counsel  assigned  to  him,  and  there  was  no  ne- 
cessity to  interpret  the  proceedings  to  him. 

Kellt,  C.B. — It  appears  to  me,  both  upon 
authority  and  principle,  that  the  conviction  ovght 
to  be  quashed.  The  case  of  Rex  v.  Pritchard  (7  Car. 
&  P.  303)  is  an  authority  in  point,  and  has  never 
been  overruled.  There  a  person  deaf  and  dumb 
was  to  be  tried  for  a  capital  felony,  and  the  judge 
ordered  a  jury  to  be  impanelled  to  try  whether  he 
was  mute  by  the  visitation  of  God.  The  jury 
found  that  he  was  so ;  they  were  then  sworn  to 
ti7  wliether  he  was  able  to  plead,  which  they 
found   in  the  affirmative,  and  the  prisoner  by  a 


sign  pleaded  "  Not  guilty."  The  jury  was  lihen 
sworn  to  try  whether  the  prisoner  was  then  sane 
or  not,  and  on  that  question  the  judge  (Alder8on,B.) 
directed  the  jury  to  oonsider  whether  the  prisoner 
had  sufficient  intellect  to  comprehend  the  oourae 
of  the  proceedings  so  as  to  make  a  proper  defence, 
to  challenge  auy  jurors  he  might  wish  to  object 
to,  and  to  comprehend  the  evidence ;  and  if  they 
thought  he  had  not  they  should  find  him  not  of 
sane  mind.  The  jury  found  him  not  of  sane 
mind,  and  the  prisoner  was  ordered  to  be  detained 
under  the  39  &  40  Geo.  3,  c.  94,  s.  2,  until  his 
Majesty's  pleasure  should  be  known.  There  is 
another  case  of  Bex  v.  Dyson  (7  Car.  So  P.  305) 
where  Parke,  J.  cited  the  passage  from  Hale,  P.O.* 
Book  4,  and  told  the  jury  that  if  they  were  satisfied 
that  the  prisoner  had  not  then  from  the  defect  of 
her  faculties  intelligence  enough  to  understand 
the  nature  of  the  proceedings  against  her,  they 
ought  to  find  her  not'  sane ;  and  the  jury,  having 
found  her  not  sane,  the  judge  ordered  her  to  be 
detained  under  the  39  &  40  Geo.  3,  c.  94^  s.  2, 
during  Her  Majesty's  pleasure.  That  occurred  a 
year  after,  and  aJfirmea  the  doctrine  laid  down  in 
BesB  V.  PriUhard.  Here  the  jury  have  found  that 
the  prisoner  was  incapable  of  understanding  the 
proceedings,  and  as  a  fact  had  not  understood 
them.  There  were  no  means  of  making  the 
prisoner  acquainted  with  a  single  word  that  had 
been  spoken  or  any  act  that  had  been  done.  And 
where  that  clearly  appears  in  the  course  of  the 
trial  it  is  the  duty  of  the  judge  to  discharge  the 
jury  or  to  direct  an  acquittal.  I  am  therefore  of 
opinion  that  the  conviction  should  be  quashed, 
and  that  the  prisoner  should  be  detained,  under 
the  39  &  40  Geo.  3,  c.  94,  s.  2,  until  Her  Majesty's 
pleasure  is  known. 

Lush,  J. — I  also  think  that  the  conviction  should 
be  quashed.    If  at  any  time  during  the  trial  it  is 
found  that  the  prisoner  is  of  unsound  mind  and  in- 
capable of  understanding  the  proceedings,  the  trial 
ought  to  be  stopped.    Understanding  the  find- 
ing of  the  jury  in  that  sense  in  this  case,  I  think 
the  conviction  cannot  be  sustained.    The  judge 
who  tried  this  case  reports  that  he  left  the  ques- 
tion to  the  jury  whether  the  prisoner  stood  mute 
by  the  visitation    of   God,  and  the  jury  found 
in  the    affirmative;     and    he    then    directed    a 
plea  of  not  guilty  to  be  entered  for  the  prisoner, 
and   directed   the  trial  to  proceed;   and  on  the 
intimation  of  the  prisoner's  brother-in-law  that 
he    could    in    some   degree    communicate    with 
the  prisoner  by  means   of  signs,    the    brother- 
in-law  was  sworn  as  interpreter  and  the  trial  pro- 
ceeded.   The  judge  summed  up  the  case  and  asked 
the  jury  whether  they  found  the  prisoner  guilty  or 
not  guilty  on  the  indictment,  and  whether  in  toeir 
opinion  tne  prisoner  was  capable  of  understanding 
and  had  understood  the  nature  of  the  proceedings. 
The  jury  found  the  prisoner  guilty  on  the  evidence, 
but  they  also  found  that  the  prisoner  was  not  capa- 
ble of  linderstandinf;:.  and  as  afiftct  had  not  under- 
stood, the  nature  of  the  proceedings.    On  the  find- 
ing that  the  prisoner  had  not  sufficient  intellect 
to  understand  the  nature  of  the  proceedings  I  am 
of  opinion  that  it  was  the  duty  of  the  judge  to 
discharge  the  jury,  and  to  order  the  prisoner  to  be 
detained,  under  the  39  &  40  Geo.  3,  o.  §4,  s.  2,  during 
Her  Majesty's  pleasure. 

The  other  Judges  were  of  the  same  opinion. 

Gonvicfion  qua^hedU 
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Saturday,  May  20,  1876. 

(Before  Kelly,  C.6.,  Lush,  J.,  Pollock,  6., 

Field,  J.,  and  Lindlet,  J.). 

Beg.  v.  Beabdsall. 

BaOot  Act  36  ^  36  Vict  c.  SS—Proeecution  under 
$ect.  3 — Opening  sealed  packets  of  baUot  papers 
— Counterfoils,  ^c. 

In  a  case  of  a  municipal  election,  a  County  Court 
hamng  jurisdiction  in  the  borough,  ha^  power  to 
inaJce  an  order  directing  the  town  clerk  to  produce 
and  show  for  inspection  the  rejected  ballot  papers, 
&ie  marked  counterfoils  of  the  ballot  papers,  and 
the  counted  ballot  papers  relating  to  the  election, 
when  required  under  summons  or  subpcma,  as 
evidence  in  proof  of  an  offence  created  by  the 
Ballot  Act. 

Case  stated  for  the  opinion  of  this  oonrt  by 
Blackbam,  J.,  at  the  Manchester  Spring  Assizes 
1876. 

The  prisoner  was  tried  before  me  at  Manchester 
on  an  indictment  charging  him  in  thirty-seven 
counts  with  having  at  a  municipal  election  fraa- 
dalently  placed  seventeen  different  papers  pur- 
porting to  be,  but  to  his  knowledge  not  being, 
ballot  papers  in  the  ballot  box. 

Evidenoe  was  given  that  on  the  Isb  Nov.  1875, 
there  was  an  election  for  three  councillors  for  the 
ward  of  Heaton  Norris,  in  the  borough  of  Stock- 
port, and  that  there  were  six  candidates  ;  three  of 
the  blue  p>arty,  and  throe  of  the  red  party. 

The  prisoner  was  appointed  presimng  officer  at 
one  of  the  booths,  and  acted  as  such,  and  had  the 
custody  of  the  ballot  papers  and  box.  A  return 
from  him  showing  that  he  had  used  402  ballot 
papers  was  proved.  At  the  close  of  the  day  he 
delivered  over  the  ballot  box  and  a  sealed  packet 
containing  the  marked  copy  of  the  register  of 
Toters  and  the  counterfoils  of  the  ballot  papers. 
After  the  votes  were  counted,  the  ballot  papers 
were  put  in  a  packet  and  sealed. 

An  order  of  the  County  Court  of  Cheshire, 
holden  at  Stockport  was  then  proved.  A  copy  of 
of  it  accompanies  this  case  and  forms  part  of  it. 

Copy  Okdeb. 

The  Ballot  Act  1872.  The  Corrupt  Practices 
(Municipal  Elections)  Act  1872.  In  the  County 
Court  of  Cheshire,  holden  at  Stockport  the 
25th  Feb.  1876. 

In  the  matter  of  prosecutions  against  Joseph 
Beardsall  for  personation  and  other  offences 
a^inst  the  Ballot  Act  alleged  to  have  been  com- 
mitted by  him  as  presiding  officer  at  the  election 
of  town  councillors  for  Heaton  Norris  ward,  in  the 
borough  of  Stockport  held  on  the  1st  Nov.  1875. 

Upon  hearing  Mr.  Francis  Newton,  solicitor,  on 
behalf  of  George  Massey,  the  prosecutor,  and  the 
said  Joseph  Beardsall,  and  being  satisfied  by  evi- 
dence on  oath  that  the  inspection  and  production 
of  the  undermentioned  election  documents  are 
recfuired  for  the  purpose  of  instituting  or  main- 
taining a  prosecution  against  the  said  Joseph 
Beardsall  for  an  offence  or  offences  in  relation  to 
ballot  papers. 

It  is  ordered  that  Mr.  Walter  Hyde,  the  town 
clerk  for  the  said  borough  of  Stockport,  do  produce 
and  show  for  inspection  to  the  said  George  Massey 
and  his  solicitor  or  agent,  on  Thursday  the  2nd 
March  1876,  at  such  hour  as  the  suid  town  clerk  {hall 
appoint,  and  such  other  days  and  hours  as  mtr  be 
convenient  to  the  said  town  clerk,  at  the  Court  House 
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in  Yemon-Btreet,  in  the  said  borough,  the  under- 
mentioned documents  and  papers,  and  also  after 
being  served  with  a  summons  or  subpoena  for  that 
purpose  to  produce  and  show  the  same  for  inspec- 
tion at  any  time  or  times  as  may  be  required  under 
summons  or  subpoena  in  any  court  as  evidence  for 
the  purpose  of  maintaining  the  said  prosecutions 
acainst  the  said  Joseph  Beardsall  for  the  offences 
aroresaid :  first,  the  rejected  ballot  papers  relating 
to  the  said  election  for  Heaton  Norris  ward; 
secondly,  the  counterfoils  of  the  ballot  papers 
marked  by  the  presiding  officer  in  Booth  A  to  B 
relating  to  the  said  election ;  thirdly,  the  counted 
ballot  papers  relating  to  the  said  election,  particu- 
larly the  ballot  papers  corresponding  to  the 
following  numbers  written  on  the  said  counterfoils : 
20,  70.  94, 102, 116,  218,  251,  255,  295,  298,  324, 
334,  369,  383,  385,  and  406 ;  fourthly,  the  spoilt 
ballot  papers  relating  to  the  same  polling  sta- 
tion. 

And  it  is  further  ordered  for  the  purposes  afore- 
said, that  the  said  town  clerk  do  cause  to  be 
opened  the  sealed  packets  containing  the  said 
rejected  ballot  papers,  the  counterfoils  of  the 
ballot  papers  used  at  polling  stations  A  to  B 
relating  to  the  said  election,  the  marked  copy  of 
the  register  used  in  the  same  polling  stations,  the 
count^  ballot  papers,  the  spoilt  ballot  papers 
relating  to  the  same  polling  stations  at  the  said 
election,  and  to  break  any  other  seal  or  seals  which 
may  be  necessary  for  the  purposes  aforesaid,  and 
that  the  said  town  clerk  do  by  himself  or  by  some 
person  or  persons  to  be  by  him  appointed  for  that 
purpose  attend  on  such  production  and  inspec- 
tion during  the  whole  time  thereof.  And  further, 
that  the  said  town  clerk  and  such  other  persons 
shall  take  and  use  all  such  proper  means  and  pre- 
cautions as  he  shall  deem  necessary  in  order  that 
the  mode  in  which  any  particular  elector  has 
voted  shall  not  be  discoverea ;  and  in  order  that  no 
person  see  the  face  of  any  counted  ballot  paper, 
and  in  order  that  the  said  documents  and  papers 
so  to  be  produced  and  inspected  shall  be  safely 
kept  from  loss,  damage,  or  other  matter  or  thing, 
whereby  the  same  or  any  of  them  shall  be  injured, 
prejudiced,  or  altered  in  any  way. 

It  is  further  ordered  that  the  town  clerk  shall 
immediately,  after  each  such  production  and  in- 
spection, return  the  said  documents  to  their 
packets  and  reseal  the  same. 

It  is  further  ordered  that  the  persons  entitled 
to  be  present  at  the  said  inspection  are  the  town 
clerk  and  his  assistants,  the  said  George  Massey 
and  his  solicitor  or  agent,  the  said  J.  Beardsall 
and  his  solicitor  or  agent,  and  the  worshipful  the 
Mayor  of  Stockport,  or  in  his  absence  the  Deputy 
Mayor  of  Stockport. 

It  is  lastly  ordered  that  no  person  shall  be 
allowed  to  see  the  face  of  any  counted  ballot  paper. 

A  copy  of  this  order  shall  be  served  on  the  said 
J.  Bear&all  or  his  solicitor  and  on  the  town  clerk. 

(By  the  Court.) 
Walteb  Htse,  Registrar.  (l.s.) 

A  sealed  packet  was  produced  before  me,  and 
evidence  was  given  that  in  obedience  to  that 
order  the  original  seals  had  been  broken,  and  the 
counterfoils  and  marked  register,  and  the  back  of 
the  ballot  papers,  had  been  inspected,  and  had 
been  again  inspected  by  the  magistrates  before 
whom  the  charge  was  investigated,  and  before  the 
grand  jury.  On  each  occasion  the  packets  were 
sealed  up  again. 
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It  was  then  proposed  to  open  the  pjacket  for  the 
purpose  of  giving  the  contents  in  evidence  before 
me. 

The  coonsel  for  the  prisoner  objected  to  this, 
relying  on  rules  40, 41,  and  64  in  the  first  schedule 
to  the  35  &  36  Vict.  c.  36,  as  enacting  that  these 
documents  should  not  bo  examined,  except  on*  a 
contested  election,  and  by  order  uf  an  election 
tribunal ;  and  that  the  County  Goui*t  was  not  acting 
as  an  election  tribunal  when  making  this  order. 

I  doubted  whether  this  objection  was  not  well 
founded;  but  the  mischief,  if  any,  having  been 
already  done,  I  resolved  to  receive  the  evidence 
reserving  the  point.  I  requested  the  counsel  for 
the  prosecution  to  begin  with  any  one  case,  and 
the  counsel  for  the  defence  to  raise  their  ob- 
jections on  it,  after  which  the  other  cases  could  be 
dealt  with  subject  to  the  rulings  on  the  first. 
This  was  acceded  to. 

The  counterfoil  numbered  106  was  then  ex- 
amined, and'  appeared  on  it  to  have  in  pencil  the 
number  116.  On  reference  to  the  register,  116 
was  found  to  be  the  number  of  -James  Bancroft, 
96,  Great  Egerton-street,  Heaton  Norris. 

It  was  then  proved  that  James  Bancroft  died 
in  September  1876,  before  this  election,  and  that 
the  deceased  was  the  person  on  the  register. 

The  voting  paper  bearing  the  number  106 
printed  on  it,  and  marked  with  the  official  mark 
on  each  side,  was  then  produced  out  of  the  heap. 
It  was  folded  up,  and  the  counsel  for  the  prose- 
cution requested  that  it  might  be  opened  so  as  k> 
ascertain  for  what  candidates  the  votes  on  th» 
paper  were  given.  To  this  the  counsel  for  the 
prisoner  objected,  relying  on  the  latter  part  of 
rule  41. 

I  thought  that  it  being  proved  to  my  satis- 
faction that  the  voter  116  on  the  registry  did  not 
vote  at  all,  and  that  the  voting  paper  was  a  fabri- 
cation, the  paper  might  be  opened. 

It  was  BO,  and  it  proved  that  the  three  votes 
were  given  for  the  three  blue  candidates.  The 
prosecution  then  in  similar  manner  proved  that 
fifteen  of  the  other  papers  were  in  respect  of 
counterfoils,  on  three  of  which  were  the  number 
in  the  registry  334,  on  two  the  number  102,  and 
on  ten  different  other  numbers. 

No  one  of  the  twelve  persons  registered  voted 
at  this  booth,  and  the  votes  purporting  to  be  given 
on  these  papers  were  in  each  case  ror  the  three 
blue  candidates. 

The  marked  register  had  the  names  of  all  these 
persons  scored  through  as  if  each  of  the  voters  (or 
some  one  believed  to  be  the  man),  had  applied  for 
and  obtained  the  paper. 

The  prosecution  were  miable  to  prove  that  the 
person  entitled  to  vote  by  the  17th  paper  in  the 
indictment  did  not  vote,  so  sixteen  oases  only 
were  proved. 

Evidence  was  then  given  by  the  red  per- 
sonating agent  who  produced  his  copy  of  the 
register  on  which  he  nad  marked  the  names  as 
they  were  called  over. 

He  had  marked  in  all  382,  instead  oi,  as  the 
prisoner's  return  showed,  402,  and  no  one  of  the 
names  of  the  fourteen  names  of  the  voters  whose 
numbers  were  on  the  seventeen  counterfoils,  was 
on  his  list  struck  through ;  and  no  one  had  in  his 
presence  asked  in  the  name  of  anyone  of  them  for 
a  voting  paper. 

He  was  absent  for  a  few  minutes  once  jor  twice, 
and  it  was  admitted  that  the  three  persons  who, 


in  addition  to  the  seventeen,  made  the  twenty 
whose  names  were  marked  on  the  defendant's 
register,  and  not  on  his,  had  in  iact  voted ;  but  it 
was  very  improbable  that  as  many  as  sixteen  votes 
could  have  escaped  his  notice. 

The  blue  personating  agent  was  not  called  on 
either  side. 

Some  evidence  was  given  that  the  prisoner  was 
a  blue. 

On  this  evidence  the  jury  fonnd  that  the 
prisoner  had  guilty  knowledge  that  the  papers 
were  not  asked  for  by  the  voters,  and  that  he 
fraudulently  issued  them  with  the  intent  that  they 
should  be  placed  in  the  ballot-box  as  they  were. 

On  this  I  entered  the  verdict  of  guilty  on 
thirty- two  of  the  thirty-five  counts,  but  respited 
sentence  and  admitted  the  prisoner  to  bail. 

The  verdict  was  in  my  opinion  right  on  the 
evidence  admitted.  But  if  the  counterfoils  had 
not  been  inspected  there  would  not  have  been  any 
evidence  against  the  prisoner.  And  if  the  ballot 
papers  had  not  been  opened  so  as  to  show  that  all 
the  false  votes  were  on  one  side,  the  evidence 
would  not  have  been  so  strong  and  the  verdict 
might  have  been  different. 

The  questions  for  the  court  are :  First,  Was  it 
wrong,  under  the  circumstances,  to  allow  the 
counterfoils  and  marked  register  to  bo  given  in 
evidence?  Secondly,  Was  it  wrong,  under  the 
circumstances,  to  allow  the  face  of  the  voting 
papers  to  be  inspected,  so  as  to  show  how  the 
votes  purported  to  be  given  P  Thirdly,  Ought 
the  conviction  to  be  quashed  on  both  or  either 
ground?  Goun  Blackburn. 

Ambrose,  Q.C.  for  the  prisoner. — The  indict- 
ment was  framed  upon  sect.  3  of  the  Ballot  Act 
(36  &  36  Vict.  c.  33),  which  makes  it  a  misde- 
meanor if  any  person  shall  {inter  alia)  fraudu- 
lently put  into  any  ballot  box  any  paper  other 
than  the  ballot  paper  which  he  is  authorised  by 
law  to  put  in.  The  object  of  the  Ballot  Act  was 
to  insure  secrecy,  and  by  rule  39,  in  the  first 
schedule  to  the  Ballot  Act,  the  returning  oflSoer 
is  required,  as  soon  as  practicable  after  the  close 
of  the  poll,  among  other  things,  to  seal  up  in  a 
packet  the  counterfoils  of  the  ballot  papers,  and 
by  rule  37,  upon  the  completion  of  the  counting 
of  the  votes,  to  seal  up  m  separate  packets  the 
counted  and  rejected  ballot  pai)ers ;  and  by  rule 
38  be  is  to  forward  the  sealed  packets,  in  the  case 
of  a  municipal  election,  to  the  town  clerk  of  the 
borough.  Then  by  rules  41  and  68  "  No  person 
shall,  except  by  order  of  the  House  of  Commons 
or  any  tribunal  having  cognizance  of  petitions 
complaining  of  undue  returns  or  undue  elections, 
or  in  the  case  of  a  municipal  election  of  an  order 
of  a  county  court,  open  the  sealed  packet  of 
counterfoils  after  the  same  has  been  once  sealed 
up,  or  be  allowed  to  inspect  any  counter  ballot 
papers  in  the  custody  of  the  Clerk  of  the  Crown 
m  Chancery."  Under  the  above  rules  the  sealed 
packets  can  only  be  opened  and  inspected  in  the 
the  case  of  inquiries  respecting  undue  returns  or 
undue  elections.  And  the  County  Court  Judge 
had  no  jurisdiction  to  make  the  order,  a  copy  of 
which  IS  set  out  in  the  case  on  an  intended 
prosecution  for  an  offence  under  sect.  3. 
Eule  41  expressly  prohibits  the  opening  thereof 
except  by  order  of  the  House  of  Commons 
or  any  tribunal  having  cognizance  of  peti- 
tions'complaining  of  undue  returns- or  undue 
elections.    [Lush,  J, — ^If  the  argument  is  cor* 
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recty  Parliament  has  created  an  offence,  and 
at  the  same  time  has  taken  care  to  prevent 
the  possibility  of  proving  it.  The  offence,  from 
its  very  nature,  could  only  be  proved  by  an  ezami- 
Dation  of  the  sealed  packets,  j^elly,  C.B. — Could 
not  the  House  of  Commons  in  the  case  of  a  Parlia- 
mentary election  order  the  sealed  packets  to  be 
opened  for  the  purposes  of  a  prosecution  P]  The 
whole  object  of  the  Act  is  to  secure  secrecy,  and 
its  provisions  and  rules  have  only  been  framed  for 
the  purposes  of  election  petitions.  The  ballot 
mtpers  are  to  be  kept  sealed  and  secret.  [Lush, 
J. — These  are  not  "  ballot  papers,'*  for  no  one  had 
voted  in  respect  of  them.] 

C.  BusseU,  Q.C.  (B.  8.  Wright  with  him)  for  the 
prosecution,  were  not  called  upon  to  argue. 

Kelly,  C.B. — I  am  clearly  of  opinion  that  the 
conviction  was  right.  There  is  no  doubt  that  the 
provisions  in  the  Ballot  Act  as  to  secrecy  were 
intended  to  secure  the  secrecy  of  votes  really 
given,  but  not  to  protect  fraud,  or  to  prevent  the 
proof  of  fictitious  votes  given  by  means  of  fraudu- 
lent ballot  papers.  Besides,  in  this  case  there  was 
an  order  of  the  County  Court  legally  made  for 
the  production  and  inspection  of  the  ballot  papers 
and  counterfoils  at  any  time  or  times,  and  in  any 
court,  as  evidence  for  the  purpose  of  a  prose- 
cution. 

Lush,  J. — I  am  of  the  same  opinion.  I  do  not 
assent  to  the  argument  that  secrecy  was  the 
only  object  of  the  Ballot  Act.  Purity  of  election 
was  also  an  important  object  of  it,  and  various 
kinds  of  fraud  were  made  criminal  offences,  which 
offences  cannot  be  proved  without  the  production 
and  inspection  of  the  sealed  packets.  There  is 
express  power  given  to  the  House  of  Commons 
or  any  tribunal  having  cognizance  of  election 
petitions,  by  rule  41,  to  order  the  opening  and 
mspection  of  the  sealed  packet  of  counterfoils 
and  counted  ballot  papers ;  and  by  rule  64  an 
order  of  the  County  Court  is  substituted  in  the 
case  of  municipal  elections  for  an  order  of  the 
House  of  Commons,  or  of  one  of  Her  Majesty's 
Superior  Courts.  I  think  the  order  was  legally 
made. 

Pollock,  B.,  Field,  J.,  and  Lindley,  J.,  con- 
curred. 

OonvicUon  affirmed. 


Sttpreme  €mt  ai  |ttMcata«, 


HIGH    COURT^OF   JUSTICE. 

DIVISIONAL    COURT   FOR   APPEALS 
FROM   INFERIOR  COURTS. 

Beported  1»7  M.  W.  MoKxllab,  J.  M.  Lilt,  and  B.  H. 
Amfklxtt,  Eaqzs.,  BaxiiaterB-at-Law. 


Thwrsday,  April  27, 1876. 
Robinson  (app.)  v.  Cliff  (resp.) 

Bakers — Carrying  out  or  delivering  bread — Scales 
and  weights—e  ^  7  WiH  4,  c.  37,  8.7. 

The  appellant,  a  baker,  out  of  the  London  district, 
drove  his  cart  to  a  customer's  door,  asked  how 
much  bread  was  wanted,  and  delivered  tlie  quantity 
required  from  his  cart  The  tmstomer  had  given 
the  appellant  a  general  order  to  supphf  bread  in 
the  usual  course  of  trading,  but  the  daily  quantity 
was  determined  only  when  the  appellant  caUed 


with  his  cart.  He  carried  in  his  cart  no  beam, 
scales,  nor  weights,  and  justices  convicted  him, 
und&r  6^7  Will.  4,  c.  37,  s.  7. 
Held,  upon  a  case  stated,  that  the  appellant  was 
carrying  out  or  delivering  bread  within  the  terms 
of  the  section,  and  that  the  conviction  was  right. 

This  was  a  case  stated  by  two  justices  of  the  peace 
for  the  town  of  Nottingham,  under  the  statute  20 
Sd  21  Vict.  c.  43,  on  the  application  in  writing  of  the 
appellant,  who  was  dissatisfied  with  their  de- 
termination upon  the  question  of  law  which  arose 
before  them  as  hereinafter  stated,  on  the  20th  Nov. 
1875,  at  Nottingham ;  the  hearing  of  the  case 
haying  been  adjourned  from  the  23rd  July  1875 
until  the  20th  Not.  aforesaid,  and  the  appellant 
having  duly  entered  into  a  recognizanoe  to  pro- 
secute the  appeal 

Upon  the  hearing  of  a  certain  information,  pre- 
ferred by  the  respondent  against  the  appel- 
lant under  6  &  7  Will.  4,  c.  37,  s.  7,  o£  which  the 
following  is  a  copy : — 

Town  of  Nottmgham  and  oounty  of  the  same  town  to 
wit.  The  information  of  Wm.  Henry  Cliff,  assistant  in- 
Bpeotor  of  weights  and  measures  for  the  said  town,  taken 
upon  his  oath  this  19th  July  1875,  before  one  of  Her  Maj- 
esty's jnstioeB  of  the  peace  for  the  said  town  of  Notting- 
ham and  oonnty  of  the  same  town,  at  the  Guildhall  in  tne 
said  town  of  Nottingham,  who  saith  that  on  the  16th 
July  1875,  John  Bobmson,  16,  Pelioan- street,  Badford, 
Notts,  in  the  said  town  ox  Nottingham,  being  then  a 
balcer,  and  then  and  there  oonveying  and  oarrying  ont 
and  delivering  bread  for  sale  in  a  certain  cart  drawn  by 
one  horse,  nmawfolly  did  not  carry  or  provide,  and  was 
not  then  provided,  in  snoh  cart,  with  a  beam  and  scales 
with  proper  weights,  in  order  that  the  bread  sold  might 
be  weighed  by  ui9  porohaser  thereof. 

Sworn  before  me.  (Signed)    Datid  Nhw. 

(Signed)    Hbnbt  Cliff. 

it  was  proved  that  the  appellant,  being  a  baker  and 
seller  of  bread  living  at  Pelican-street,  Eadford, 
Notts,  did  on  the  loth  July  last  take  and  deliver 
bread  from  a  cart  (not  at  the  time  beinff  provided 
with  proper  weig:hts  and  scales  required  oy  the  6th 
section  of  the  said  Act),  outside  the  shop  of  a  cus- 
tomer of  appellant's  in  a  certain  street  called 
Bussell-street,  in  Nottingham.  When  appel- 
lant came  out  of  such  shop  after  delivering 
the  bread,  respondent  said  to  appellant,  "I 
shall  want  to  weigh  your  bread,  have  you  got 
your  scales  and  weiffhts  with  youP  I  want 
to  weigh  the  bread."  Appellant  said,  "I 
havn't  scales  to  weigh  it  with."  Bespondent 
said,  "  I  shall  weigh  it  in  my  own  scales,  and  I 
shall  want  you  to  see  it  weighed."  The  bread  in 
the  shop  was  weighed  in  the  presence  of  appellant. 
There  were  eleven  loaves  deficient  in  weight. 
Bespondent  told  appellant  he  should  lay  the  facts 
of  the  case  before  Mr.  Badford,  the  inspector  of 
weights  and  measures.  Bespondent  applied  the 
following  (Saturday)  morning  for  a  summons.  On 
cross-examination  by  the  appellant's  solicitor,  it 
came  out  that  the  information  was  laid  on  the 
following  Monday  (the  19th  July).  Appellant  is  a 
wholesale  biker,  selling  also  at  nis  shop  by  retail. 
The  appellant  called  Mary  Morris,  the  wife  of 
Henry  Morris,  a  provision  dealer  and  bread  seller 
(the  customer  above  referred  to),  living  in  Bussell- 
street  aforesaid ;  and  she  stated  that  on  the  16th 
July  last  the  appellant  came  to  her  shop  and 
asked  her  "  How  much  bread  ?"  She  said  "  Two 
stones."  Appellant  left  the  shop,  and  immediately 
after  returned,  bringing  the  bread  into  the  shop 
from  a  cart  standing  in  the  street.  Such  breaa 
was   weighed  by  the   respondent^  and  it  was 


204 


MAGISTRATES'  CASES- 


Div.  App.] 


B0BIN8ON  (app.)  V.  Clipp  (reap.). 


[Div.  App. 


deficient  in  weight.  She  also  stated  that  the 
appellant  allowed  her  half  a  quarter  to  every  ten 
stones  for  any  deficiency  in  weight.  She  further 
stated  that  she  took  about  ten  stones  of  bread 
weekly  from  appellant,  with  whom  she  had  dealt 
two  years.  Appellant  came  to  her  at  the  com- 
mencement of  her  trading  with  him,  and  asked 
for  her  orders,  and  if  he  could  supply  her.  She 
had  a  pass  book.  Appellant  entered  the  bread  in 
his  book.  When  appellant  came  to  the  shop  he 
said,  "  How  much  p  She  never  sent  to  appellant's 
shop  to  order  the  bread ;  he  always  came  to  her. 

On  ths  part  of  the  appellant  it  was  con- 
tended that  the  appellant  went  round  to  supply 
bread  to  her,  having  a  general  order  given  two 
years  ago ;  and  that  it  was  not  necessary  that  the 
appellant  should  be  provided  with  weights  and 
scales  when  he  went  to  deliver  the  bread  for 
which  he  had  a  general  order.  It  was  further 
contended  on  the  part  of  the  appellant  that  the 
information  ought  to  have  been  laid  within  forty- 
eight  hours  after  the  offence  in  pursuance  of  sect. 
31  of  the  said  Act. 

The  said  justices  held  that  the  information  was 
laid  within  a  reasonable  time  as  required  by  the 
Act,  Sunday  the  18th  Jnly  last  having  intervened, 
and  convicted  the  appellant  in  the  mitigated 
penalty  of  IL,  including  costs.  They  found  as  a 
fact  that  the  deliverer  of  the  bread  by  the  appellant 
to  Mrs.  Morris  was  in  compliance  with  a  general 
order,  and  in  the  usual  course  of  trading ;  but  the 
quantity  of  bread  to  be  delivered  at  each  time  the 
appellant  called  was  ascertained  only  at  the  time 
of  his  calling  between  the  parties^  believing  the 
statement  of  the  said  Mary  Morris. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  the 
said  conviction  to  stand ;  but  if  the  court  should 
think  otherwise  the  conviction  to  be  quashed. 

Horace  Smith  argued  for  the  appellant. — It  is 
enacted  by  6  &  7  Will.  4,  0.  37,  s.  7,  "  That  every 
baker  or  seller  of  bread  beyond  the  limits  afore- 
said (t.e.,  the  metropolitan  district],  and  every 
journeyman,  servant,  or  other  person  employed 
by  such  baker  or  seller  of  bread,  who  shall  convey 
or  carry  out  bread  for  sale  in  and  from  any  cart 
or  other  carriage,  shall  be  provided  with  and  shsJl 
constantly  carry  in  such  cart  or  other  carriage,  a 
correct  beam  and  scales,  with  proper  weights,  or 
other  sufficient  balance,  in  order  that  all  bread 
sold  by  every  such  baker  or  seller  of  bread,  or  by 
his  or  her  journeyman,  servant,  or  other  person, 
may  from  time  to  time  be  weighed  in  the  presence 
of  the  purchaser  or  purchasers  thereof,  exccept  as 
aforesaid  (i.e.,  French  or  fancy  bread  or  rolls,  as 
excepted  in  sect.  4) ;  and  in  case  any  such  baker 
or  seller  of  bread,  or  his  or  her  journeyman,  ser- 
vant, or  other  person,  shall  at  any  time  carry  out 
or  deliver  any  bread  without  being  provided  with 
such  beam  and  scales  with  proper  weights,  or 
other  sufficient  balance,  or  whose  weights  shall  be 
deficient  in  their  due  weight,  according  to  the 
standard  in  the  Exchequer,  or  shall  at  any  time 
refuse  to  weigh  any  bread  purchased  of  him,  her, 
or  them,  or  delivered  by  his,  her,  or  their  journey- 
man, servant,  or  other  person,  in  the  presence  of 
the  person  or  persons  purchasing  or  receiving  the 
same,  then  and  in  every  such  case  every  such 
baker  or  seller  of  bread  shall  for  every  such  offence 
forfeit  and  pay  any  sum,  not  exceeding  five  pounds, 
which  the  magistrate  or  magistrates,  justice  or 
iustices,  before  whom  such  offender  or  offenders 


shall  be  convicted,  shall  order  and  direct."  The 
efi^ect  of  this  section  is  only  in  respect  of  persons 
hawking  bread  in  carts  for  sale.   It  does  not  ap- 

gear  that  the  question  raised  in  this  case  has  ever 
een  judicially  decided,  but  there  is  in  favour  of 
the  appellant's  contention  a  note  to  Stone*s  Jus- 
tices* Manuid  (14th  edit.,  p.  127,  note  e)  citing  the 
authority  of  Mr.  Justice  Field's  opinion.  The 
words  of  the  note  are :  "  The  first  part  of  this 
section  requires  every  baker,  &c.,  carrying  out 
bread '  for  sale '  to  have  proper  weights  and  scales 
in  his  cart  or  carriage ;  but  in  the  penal  part  the 
words  '  for  sale '  are  omitted.  If  the  bread  carried 
out  had  been  previously  purchased  or  ordered  at 
the  shop  of  the  baker,  will  an  offence  be  com- 
mitted? On  this  point  the  opinion  of  Mr.  W. 
Field,  Q.G.,  was  taken  in  Sept.  1867,  for  the 
guidance  of  the  Leicester  magistrates;  and  he 
advised  that  it  is  not  an  offence  to  carry  bread 
without  scales  when  such  bread  has  been  pre- 
viously purchased  at  the  shop,  or  is  delivered  in 
pursuance  of  a  previous  order,  whether  general 
or  particular,  and  is  not  sent  out '  for  sale ; '  that 
the  6th  section  protects  all  bread  sold  at  the  shop, 
under  which  category  he  considered  that  the 
bread  in  question  falls,  the  7th  section  applying  to 
carts  which  hawk  bread  for  sale.  He  also  advised 
that  the  master,  and  not  the  servant,  is  the  person 
liable  to  conviction  for  any  offence  under  the  7th 
section.  It  may  also  be  observed  that  the  words 
'in  the  presence  of  the  person  purchasing  or 
receiving  the  same,'  at  the  latter  end  of  the  7th 
section,  appear  from  the  context  to  apply  only  to  a 
refusal  to  weigh." 

Kingsford  appeared  for  the  respondent,  bat  was 
not  heard. 

Bbaicwell,  B. — We  need  not  trouble  the  counsel 
for  the  respondent.  I  think  this  conviction  must 
be  affirmed.  The  statute  is  peculiar,  and  it  pro- 
vides minute  regulation  on  points  concerning 
which  I  think  persons  might  do  better  themselves 
for  their  own  protection  than  this  paternal  kind 
of  legislation  is  likely  to  do  for  them.  I  think 
Mr.  Smith  is  right  in  contending  that  the  earlier 
part  of  sect.  7  applies  only  to  the  hawkers  of 
bread  from  carts,  and  does  not  allude  to  the 
bakers'  boys  who  carry  out  to  the  customers  the 
bread  previously  sold  or  ordered.  Sect  6  regu- 
lates the  means  for  weighing  bread  in  the  shops, 
and  protects  all  persons  who  there  make  their 
purchases;  and  I  think  the  penal  provisions  at 
the  end  of  sect.  7  must  have  been  intended  to  apply 
equally  to  transgressions  of  the  6th  and  the  7th 
sections,  and  to  bakers  of  both  classes.  Sect.  7 
begins  by  enacting  that  every  baker,  "  who  shall 
convey  or  carry  out  bread  for  sale  in  and  from  any 
cart  or  other  carriage  shall  be  provided  with  and 
shall  constantly  carry  in  such  cart  or  car- 
riage" weighing  facUities,  in  order  that  all 
bread  sold  by  such  baker  may  be  weighed  in  the 
presence  of  the   purchaser.     Then    the   section 

Eroceeds  to  enact  that  in  case  any  such  baker  or 
is  servant,  meaning  I  think  to  include  both  shop- 
keeper and  hawker,  "  shall  at  any  time  carry  out  or 
dehver  any  bread  without  beins  providea  with 
such "  weighing  facilities,  he  shall  be  liable  to 
conviction.  The  contention  for  the  appellant 
is  that  the  customer  in  this  case  might  have 
weighed  her  bread  at  the  appellant's  shop,  where  it 
is  afleged  the  bread  was  sold  But  even  assuming 
that  there  was  under  the  circamstances  a 
previous  sale  of  this  bread,  there  is  nothing  in 
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the  section  to  exempt  the  person  who  delivered 
the  bread  from  the  duty  to  have  a  weighing 
machine  with  him.  The  consequence  to  mj  mind 
is  that  under  this  section  no  bnker  can  Safely 
deliyer  an  individual  loaf,  even  although  that 
particular  loaf  has  been  bought  and  weighed  in 
his  shop,  without  carrying  his  scales  to  the  house 
where  he  delivers  it.  The  appellant  here  has 
carried  out  and  delivered  breaa  without  being 
provided  with  beam  and  scales  and  proper  weights, 
and,  therefore,  is  liable  to  conviction  under  the 
words  of  the  statute,  and  I  also  think  in  accordance 
with  its  intention.  The  magistrates  were  right, 
and  the  conviction  must  be  affirmed. 

Mellob,  J. — I  also  think  this  conviction  was 
right.  It  appears  to  mo  that  the  Act  contem- 
plated three  kinds  of  opportunity  by  which  a 
costomer  may  obtain  bread.  In  the  first  place, 
under  the  6th  section,  he  may  bu^  bread  at  a  baker's 
shop  and  take  it  away  with  him;  in  the  second, 
he  may  buy  it  from  a  baker  who  hawks  bread  in  a 
cai-t ;  this  is  dealt  with  by  the  early  part  of  the 
7th  section ;  and  thirdly,  he  may  obtain  bread  as 
the  customer  in  the  case  is  stated  to  have  done,  by 
means  of  its  being  carried  out  and  dehvcred  by  the 
bfiker  or  his  servant,  either  upon  a  general  order 
as  this  was,  or  upon  a  purchase  at  the  shop.  The 
object  thronghout  is  to  compel  bakers  to  afford 
their  ^mstomers  facilities  for  seeing  that  their 
bread  is  of  proper  weight,  and  I  do  not  see  why 
they  should  not  be  equally  protected,  whatever 
mode  of  purchase  they  may  adopt.  The  result  in 
some  cases  apparently  may  be  ridiculous ;  but,  as 
far  as  I  know,  it  may  be  necessary,  and  at  all 
events  I  think  it  was  intended  to  be  the  law. 

Dehmah,  J. — ^I  think  this  conviction  was  right, 
bat  the  ground  upon  which  I  base  my  conclusion 
differs  materially  from  that  of  the  other  members 
of  the  court.  I  think  that  under  the  circumstances 
this  course  of  business  comes  within  the  first  part 
of  sect.  7,  and  the  appellant  here  conveyed  or 
carried  out  bread  for  sede  in  and  from  a  cart  or 
other  carriage.  The  interpretation  I  put  upon  the 
words  "  for  sale "  includes  this  distribution  of 
bread  upon  the  previous  general  orders  of  cus- 
tomers. The  application  of  the  penal  clause  is  I 
apprehend  limited  to  the  two  cases  previously 
mentioned — the  shop-keeping  baker,  and  the  baker 
who  sells  from  a  cart  or  carriage.  This  inter- 
pretation does  not  necessarily  carry  the  incon- 
venient construction  put  upon  these  provisions  by 
my  learned  brethren.  The  object,  no  doubt,  was 
that  all  breads  should  be  sold  for  weight,  and  that 
all  customers  should  have  an  opportunity  of 
testing  it.  This,  in  my  opinion,  was  bread  for  sale, 
and  it  was  oonveved  or  carried  out  in  a  cart.  If 
purchased  in  a  shop  and  afterwards  delivered  by 
the  baker  or  his  boy  from  a  basket,  I  think  no 
weights  or  scales  would  be  necessary.  But  as 
this  was  bread  carried  out  in  a  cart  for  sale,  the 
cart  ought  to  have  carried  the  beam  and  scales 
required. 

Judgment  for  respondent. 

Solicitors  for  appellant,  Bogeraon  and  Ford, 

Solicitors  for  respondent,  Hughes,  Hooker, 
BuHanshaw,  and  Murlon, 


Friday,  May  19, 1876. 

(Before  Clbasbt,  B.,  and  Gkove,  J.) 

Langridge  v.  Ltngh. 

Solicitor  and  client — Fees  for  entering  appeal  at 
sessions — Liability  of  solicitor. 

The  solicitor,  and  not  the  client,  is  liable  to  the 
clerk  of  the  peace  for  fees  connected  with  the 
entering,  ^c.  of  an  appeal  at  the  sessions. 
This  was  an  action  brought  by  the  Clerk  of  the 
Peace  for  Sussex  to  recover  the  sum  of  52.  19^.  5(2., 
alleged  to  be  due  for  fees,  and  was  tried  before  the 
deputy  County  Court  judge  without  a  jury,  when 
the  judge  gave  a  verdict  for  the  amount  claimed. 

The  following   is    a  copy  of    the    particulars 
annexed  to  the  plaint  note : — 

Henry  Foolkes  Lynch,  Esq. 

To  W.  B.  J.  Langridge, 

Clerk  of  the  Peace,  Lewes. 
Re  Cha/ntrelVs  AppeoL 
Miohaelmaa  Seiiions  1874—  £.  8.  d. 

Entering  appeal 0    2    0 

Filing  notice,  Ao 0    2    0 

Trying  appeal     0  13    4 

Bespiting     appellant's      reoognis- 

ances ...    0    4    6 

Order  for  special  case       0  10    6 

1875. 
April  19.  Fee  on  retnm  to  certiorari,  attend- 
ing on  justice,  &o 2    5    0 

„    21.  Copy  conviction 0    2    6 

Transmitting  same  and  letter 0    3    7 

Bespiting  reco|fniBancee  for  three 

different  sesaiona  17    0 

Discharging  recognisances     0    9    0 


5  19    5 

The  fees  are  regulated  by  11  &  12  Yiot.  c.  43, 
and,  it  was  admitted,  were  properly  payable  by 
somebody.  Evidence  of  a  custom  for  the  solicitor 
and  not  the  client  to  pay  was  given  at  the  trial. 
Three  letters,  also  written  by  the  defen- 
dant, were  tendered,  in  one  of  which  he  acknow- 
ledged the  receipt  of  the  above  memorandum  of 
charges,  and  in  another  asked  for  the  copy  of  a 
conviction,  adding,  "  I  shall  be  happy  to  pay  your 
charges.*' 

A  rule  nisi  was  afterwards  granted,  on  the 
gound  that  there  was  no  evidence  of  liability  on  the 
part  of  the  defendant  to  pay  these  charges. 

A.  L.  Smith  showed  cause. — The  solicitor  is  the 
person  who  is  liable  to  pay  these  fees.  In  Newton 
V.  Chambers  (1  Dowl.  &  L.  Bep.  869  ;  13  L.  J. 
141,  Q.B.)  it  was  held  that  a  sheriff's  officer  might 
maintain  an  action  against  the  attorney  of  the 
plaintiff  in  the  original  suit  for  caption  fees  and 
conduct  money.  Ho,  too,  an  attorney  and  not  his 
client  is  liable  to  a  bailifiE  for  his  fees  in  issuing 
execution  against  a  defendant :  (Maile  y.  Mann 
2  Ex.  608 ;  6  D.  &  L.  42 ;  17  L.  J.  336,  Ex. ;  Brewer 
V.  Jones,  10  Ex.  655 ;  and  WaUbank  v.  Quarter' 
man,  3  0.  B.  94.)  La  the  latter  case  Maule,  J. 
observed  that  "  the  inconvenience  would  be  pro- 
digious if  it  were  held  that  the  officer  must  look 
to  the  client  for  his  fees."  He  also  referred  to 
BaM  V.  PHce  (33  L.  T.  Bep.  N.S.  808 ;  L.  Bep. 
1  Q.  B.  264). 

Harmsworth  in  support  of  the  rule. — Primd 
facie  the  solicitor  is  not  the  party  liable :  {Hart  v. 
White,  Holt  N.  P.  0.  376.)  The  solicitor  is  known 
to  be  an  agent  only,  and  to  act  for  others,  and  by 
a  personal  undertaking  he  makes  himself  liable  or 
derives  some  benefit,  he  cannot  be  sued.  There 
is  here  neither  a  personal  undertaking,  nor  does 
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the  Bolicitor  derive  any  benefit.  Brewer  v.  Jones 
{ubi  sup.),  and  the  others  cited  by  the  other  side, 
are  distinguishable,  inasmuch  as  there  was  a  ser- 
vice to  the  attorney  issuing  the  writ.  In  Herri- 
man  v.  Newman  (20  W.  B.  369)  it  was  held  that 
an  attorney  who  issues  a  writ  oifi.fa,  is  not  bound 
to  pay  the  costs  incurred  by  a  sheriff's  officer 
who  makes  an  unsuccessful  levy  under  the  writ, 
on  the  ground  that  the  latter  had  not  done  any- 
thing which  proved  beneficial  to  the  attorney. 
He  also  cited : 

Maybery  v.  Mansfield,  9  Q.  B.  754. 

Cleasbt,  B. — It  appears  to  me  that  the  decision 
arrived  at  by  the  County  Court  judge  in  this  case 
is  correct ;  and,  therefore,  this  rule  must  be  dis- 
charged. This  is  a  case  of  fees  payable  to  a  par- 
ticular officer,  and  which  he  is  entitled  to  exact  at 
the  time  they  become  due.  There  is  both  reason 
and  authority  for  holding  here  that  the  plaintiff 
may  recover  these  fees  from  the  defendant,  for  he 
could  not  bind  the  client.  In  the  case  of  Maile 
V.  Mann  {ubi  etip,),  which  has  been  referred  to, 
Alderson,  B.,  distinctly  stated  during  the  argu- 
ment that  the  question  was,  '*  whether  the  attorney 
had  any  authority  to  pledge  his  clients  credit  in  a 
matter  where  it  is  the  custom  for  the  attorney  to 
pay  the  fees  out  of  his  pocket,  when,  in  fact,  it  is 
a  ready  money  transaction."  In  Bobins  v.  Bridge 
(3  M.  &  W.  114;  6  Dowl.  140;  M.  &  H.  357),  the 
question  arose  as  to  the  liability  of  an  attomev  to 
pay  the  expenses  of  attendance  of  a  witness  whom 
he  had  subpoenaed  on  behalf  of  his  client  to  give 
evidence  at  a  trial;  and  Lord  Abinger,in  the  course 
of  a  considered  judgment,  says,  "If,  therefore,  an 
attorney  employs  a  stationer  to  do  anything  for 
which  he  makes  a  charge,  he  is  liable,  as  he  is  for 
tho  fees  of  the  officers  of  the  court ;  for  these  are 
ready  money  transactions,  for  which  the  person 
engaged  in  the  business  of  the  court  is  liable ;  for 
it  cannot  be  presumed  that  the  client  would  autho- 
rise him  to  pledge  his  credit  when  no  credit  is 
given."  That  is  the  very  case  here,  and  this  being  a 
transaction  in  which  tne  respondent  had  a  right 
to  be  paid  at  the  time,  it  is  dear  tho  solicitor  is 
responsible.  We  have  here  evidence  as  to  the 
usage,  and  admission  of  facts  in  the  correspon- 
dence in  which  the  debt  is  recognised  by  the 
defendant.  In  Bait  v.  Price  {ubi  sup,),  it  was 
recently  decided  by  the  Court  of  'Queen's  Bench 
that  the  solicitor  is  the  party  liable.  This  rule 
must,  therefore,  be  dischargedL 

GsovE,  J. — I  agree  with  what  has  fallen  from 
my  brother  Cleasby.  There  is  ample  evidence 
to  fix  the  solicitor  here  independently  of  there 
being  a  primd  fade  liability.  There  is  distinct 
evidence  of  the  custom  of  the  office,  and  knowledge 
of  such  custom  by  the  defendant.  The  decis  ion  o 
the  County  Couili  judge  was  quite  correct. 

Btde  discharged. 

Solicitor  for  plaintiffs,  Langridge. 

Solicitor  for  defendant,  Foulkes  Lynch. 


ThursdoAf,  June  1,  1876. 
(Before  Bsamwzll,  B.  and  Gbove,  J.) 
Ween  (app.)  v.  Pocock  (resp). 

Bogs  Act  1871  (34  §•  35  Vict.  c.  SiS),  s.  Z^J)og  "  tm- 
der  control " — Evidence  of  ownership. 

An  order  was  made  in  pursuance  o/  34  ^  35  Vict. 
c.  56,  6.  3,  on  otoners  to  keep  their  dogs  under  the 
c  ontrol  of  some  person  for  a-  fixed  period.    A  dog 


was  seen  in  the  road  with  the  appeUa/nt*s  gover- 
ness and  children,  rushing  bac^ards  and  for- 
words  to  them,  sometimes  being  as  much  as  twenty 
yards  away.    A  constable  swore  the  dog  belonged 
to  the  appellant,  and  that  he  had  seen  it  in  the 
(mpeUanVs  yard  wUhin  the  previous  fortivight 
The  appellant,  however,  called  evidence  to  con- 
tradict  this.    The  justices  convicted,  but  staled  a 
case  for  the  opinion  of  the  court  as  to  whether 
tliere  was  sufficient  evidence  of  oumership,  and 
whether  the  dog  was  under  covUrol. 

Held,  thai  there  was  reasonable  evidence  that  the 
dog  belonged  to  the  appellant,  and  was  not  under 
control,  to  support  the  conciueion  arrived  at  by 
the  justices. 

Per  Bramwell,  B. — Tlie  question  whether  or  not  a 
dog  is  under  control  wilhvn  sect.  3  is  one  of  fact 
and  not  of  law. 

Case  stated  under  20  &  21  Vict.  c.  43. . 
The  following  is  a  copy  of  an  order  made  by  the 

justices  under  34  &  35  Vict.  c.  56,  s.  3  : 

To  Adam  Blandy,  Chief  Constable  of  the  Coiinty  of 

Berks. 
Berks,!  Whereas,  you  the  said  Adam  Blandy,  as  such 
to  wit.  >  chief  constable  as  aforesaid,  have  complained 
to  ns,  the  undersigned,  two  of  her  Majesty's  jostioes  of 
the  peace  of  the  said  connt3r>  acting  for  the  petty  ses- 
sional  division  of  Beading,  in  petly  sessions  this  da^ 
assembled,  that  a  mad  dog  has  been  found  within  our 
jurisdiction. 

We  do  therefore  in  pursuance  of  sect.  3  of  34  &  35  Yict. 
c.  56,  order  that  all  dogs  throughout  the  whole  of  the 
jurisdiction  be  confined  and  kept  under  the  control  of 
such  person  or  persons  for  the  space  of  three  oaJendsr 
months  now  next  ensuing. 

Given  under  our  hands  and  seals  this  15th  day  of 
April,  1876.  J.  B.  Monck. 

A.  W.   GOBHAM. 

The  following  is  a  copy  of  a  notice  published  by 
the  said  Adam  Blandy,  in  pnrsuanoe  of  the  same 
Act: 

Mad  Dogs. — Notice. 
Berks,)  Whereas  a  mad  dopr  has  been  roamu^  about  in 
to  wit.  j  and  about  cortam  parishes  in  the  petty  sos- 
sional  division  of  Beading,  ana  has  bitten  several  dogs, 
I  hereby  give  notice  that,  bylvirtue  of  an  order  made  and 
signed  this  16th  day  of  April,  1876,  by  two  o£  her 
l&jesty's  justices  of  the  peace  of  the  said  coun^,  aoting 
for  the  petty  sessional  division  of  Beading,  all  dogs 
within  their  jurisdiction  are  to  be  confined  and  kept 
under  the  control  of  some  person  or  persons,  and  not  to 
be  idlowed  to  be  at  large  for  the  space  of  three  calendar 
months  from  this  date. 

Anybody  who  disobeys  the  above  mentioned  order  is 
liable  to  a  fine  of  20b. 

Dated  tMs  15th  day  of  April,  1876. 

A.  Blandt,  Chief  Constable. 

Police  constables  have  power,  by  virtue  of  this  order 
to  take  and  detain  any  dog  not  under  the  control 
of  some  person,  and  aftw  five  days,  if  not  previously 
claimed,  the  chief  of  the  police  may  order  such  dog  to 
be  destroyed. 

The  information  was  preferred  under  34  &  35 
Yict.  c  56,  B.  3  {a),  charging  the  appellant  with 
unlawfully  sufEenng  a  dog  to  be  at  large. 

It  was  proved  at  the  hearing,  by  Hedges,  police- 
constable,  that  at  about  one  in  the  afternoon  of 
Monday,  Ist  May  1876,  he  saw  the  appellant's 

(a)  By  the  Dogs  Act  1871,  s.  3, "  the  local  authority  may, 
if  a  mad  dog,  or  a  dog  suspected  to  be  mad,  is  found 
within  their  jurisdiction,  make,  and  when  made  varjr  or 
revoke,  an  order  placing  such  restrictifms  as  thev  tmnk 
expedient  on  all  dogs  not  being  under  the  control  of  any 
person,  during  such  period  as  may  be  prescribed  in  such 
order,  throughout  the  whole  of  their  jurisdiction,  or 
such  part  thereof  as  may  be  printed  in  their  order.  Any 
person  who  acts  in  conteavention  of  any  order  made  in 
pursuance  of  this  section  shall  be  liable  to  a  penalty  not 
exceeding  208. 
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governess  and  children  in  the  road,  and  a  doe 
with  them.  The  dog  was  ranning  backwards  and 
forwards  to  them,  and  was  at  times  20Tds.  away 
from  them.  The  constable  knew  the  aog  to  be 
the  appellant's,  and  he  had  seen  the  same  dog  in 
the  appellant's  yard  within  the  previons  fourteen 
days. 

The  appellant  called  his  servant  to  prove  that 
he  had  not  seen  the  dog  about  the  place 
from  the  15th  April  last  to  the  Ist  M&j 
instant,  and  that  he  loiew  the  dog  had  gone  away, 
and  that  the  appellant  had  not  taken  any  trouble 
about  it,  and  tnat  the  appellant  had  exercised  no 
right  of  ownership  over  the  dog  since  the  1st 
Jan.  last.  It  was  stated  by  the  appellant 
that  he  was  paralytic  and  unable  to  walk  about, 
and  had  not  seen  a  copy  of  the  above  notice,  and 
that  the  only  occasions  on  which  he  wont  out  were 
to  drive  direct  from  his  house  to  the  railway,  and 
he  contended — 

(1.)  That  the  dog  was  not  his  dog,  bnt  a  stray 
dog.  (2.)  That  due  notice  had  not  been  given  of 
the  order.  (3.)  That  if  the  magistrates  were 
against  the  appellant  on  the  first  two  points, 
then  than  the  dog  was  nnder  control. 

The  magistrates,  however,  thought  the  case 
proved,  and  convicted  the  appellant. 

Tho  questions  for  the  opinion  of  the  court  are — 
First,  whether  on  the  above  evidence  the  dog 
belonged  to  the  appellant ;  secondly,  whether  due 
notice  was  given  of  the  order ;  thirdly,  whether 
the  dog  was  under  control. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  the 
appellant  is  liable  as  aforesaid,  then  the  said  con- 
viction is  to  stand,  otherwise  the  said  information 
is  to  be  dismissed. 

Henry,  for  the  appellant. — ^There  was  here  no 
sufficient  evidence  of  ownership.  At  all  events 
the  dog  was  nnder  control,  within  the  meaning  of 
the  section.  When  a  dog  is  out  with  a  person  it 
is  under  the  control  of  that  person.  He  cited  Ex 
parte  MarJcham  (21  L.  T.  Eep.  N.  S.  748). 

n.  D.  Greene^  for  the  respondents,  was  not  called 
upon  to  argue. 

B&AVWELL,  B. — ^This  conviction  must  be  af- 
firmed. The  order  of  the  magistrates  i:«  good,  and 
within  the  Act.  I  doubt  whether  the  notice  is 
good.  The  notice  differs  from  the  order.  The 
notice  says  that  "  all  dogs  are  to  be  confined  and 
kept  under  the  control  of  some  person."  However, 
this  point  was  not  taken  before  tho  magistrates. 
I  am  inclined  also  to  think  that  there  was  a  defect 
in  the  information,  which  was  for  **  unlawfully 
saffering "  a  dog  to  be  at  large,  which  was  not 
strictly  in  accordance  with  the  terms  of  the  notice; 
hat  with  that  we  cannot  deal  now.  The  question 
is,  did  this  dog  belong  to  the  appellant  P  I  think 
there  was  some  evidence  of  it,  and  that  the  finding 
of  the  justices  was  reasonable.  Lastly,  was  the 
dog  under  control  P  I  rather  doubt  whether  the 
niagistrates  have  not  been  labouring  under  a 
mistake  in  thinking  that  the  sole  question  was 
whether  the  dog  was  at  large,  and  if  I  was  certain 
that  this  was  so,  the  conviction  would  not  be 
proper.  However,  they  have  put  the  right  ques- 
tioD  to  us,  namely,  whether  the  dog  was  under 
control.  Now  it  may  or  may  not  have  been; 
either  view  is  consistent  with  the  evidence ;  and 
&B  the  question  is,  in  my  judgment,  one  of  fact 
and  not  of  law,  and  has  been  decided  against  the 
appellant,  we  shall  not  interfere. 


Geovb,  J. — ^Tho  only  part  I  feel  doubt  about  is 
as  to  the  meaning  of  the  words  "  under  control." 
However,  I  think  there  was  evidence  here  to  show 
that  this  dog  was  not  under  control. 

Judgment  for  respondent  with  costs. 

Solicitor  for  the  appellant,  Balph  Thomas, 
Solicitor  for  the  respondent,  Slocombe,  Beading. 


(Before  B&amwell,  B.  and  Grove,  J.) 

OvENDEN  (app.)  V,  Raymond  (resp.). 

Gaming — Public  billiard  room  belonging  to  licensed 
victualler — Lodgers  playing  after  closing  hours — 
StatxUes  8^9  Vict,  c,  109,  and  37  ^  38  Vict,  c. 
49,  s,  10 
By  8^9  Vict.  c.  109,  s.  13,  the  holder  of  a  victuaU 
let's  licence  who  keeps  a  public   billiard  table, 
and  allows  persons  to   play   thereon  when  the 
premises  are  not  allowed  to  be  open  for  the  sale 
of  wine,  Sfc,  is  liable  to  a  certain  penalty.    By  37 
^  38  Vict.  c.  49,  s.  10,  a  person  licejised  to  sell 
any  intoxicating  liquor,  to   be  consum,ed  on  the 
premises,  inay  sell  such  liquor  at  any  time  to  per- 
sons lodging  in  his  house.     The  appellant  held  a 
victualler's  licence  for  a  certain  house  at  H.     The 
closing  hour  at  H.  on  week  days  is  11  p.m.,  and 
after  that  time  two  gentlemen,  lodgers  in   the 
h<mse,  were  found  playing  billiards.     The  justices 
thought  that  B  ^9  Vict.  c.  109,9.  13  absolutely 
prohibited  all  persons  witlwut  exception  from 
playing  at  a  public  billiard  tahle  during  closing 
liours,  and  that  such  prohibition  was  not  affected 
hy  37  ^  38  Vict,  c.  49,  s.  10.  Accordingly  the  appeU 
lant  was  convicted,  but  the  justices  stated  a  case. 
Held,  thai  the  conviction  toas  right. 
Case  stated  by  justices  under  20  &&  21  Vict.  c.  43. 
At  a  petty  sessions  holden  at  the  Town  HaU, 
Hythe,  on  the  23rd  March  last,  an  information 
was    preferred    by    George   Raymond,    superin- 
tendent of  police  for  the  said  borough  (herein- 
after called  tne  respondent),  against  George  Henry 
Ovenden,  licensed   victualler  (hereinafter  called 
the  appellant),  under  sect.  13  of  the  Act  8  &  9  Yict. 
c.   109,  charging  him  for  "that  he  on  the  1st 
March  last,  at  the  parish  of  St.  Leonard,  Hythe, 
then  holding  a  victualler's  licence  for  a  certain 
house    and  premises   there    situate,  called  The 
Swan,  in  which  he  then  kept  a  public  billiard 
table,  unlawfully  did   allow   certain    persons  to 
play  at  the  said  table  on  the  said  premises  at  a 
certain  time  when  the  said  premises  were  not  by 
law  allowed  to  be  open  for  the  sale  of  wine,  spirits, 
or  beer,  or  other  fermented  or  distilled  liquor,  to 
wit,  at  ten  minutes  past  12  a.m.,^'  was  heeird  and 
determined  by  us,  the  said  pfuties  respectively 
being  then  present,  and  upon  such  hearing  the 
appellant  was  duly  convicted  before  us  of  the  said 
offence,  and  we  adjudged  him  to  pay  the  sum  of 
Is.,  and  also  to  pay  to  the  respondent  the  sum  of 
98.  for  his  costs  in  that  behalf.    Upon  the  hear- 
ing of  the  information  it  was  proved  on  the  part  of 
the  respondent,  and  found  as  a  fact,  that  the  hour 
of  closing  victualling  houses  in  the  borough  of 
Hythe  was  eleven  o'clock  on  week  days.    At  ten 
minutes  past  12  a.m.  on  the  Ist  March  last  respon- 
dent went  to  the  appellant's  house,  the  Swan 
Hotel,  which  was  closed.    Respondent  knocked, 
and  appellant  opened  the  door,  and  on  respondent 
going  mto  the  house  he  said  to  the  appellant, 
"  You  have  billiard  playing."    He  said,  "  Yes ; 
they  have  not  finished  their  game."    Respondent 
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then  went  into  the  billiard  room  and  there  found 
two  p^entlemen,  who  were  lodging  in  the  house, 
playing  billiards.  It  was  contended  on  the  part  of 
the  appellant  that  the  gentlemen  referred  to  were 
lodgers  within  the  meaning  of  sect.  10  of  the 
Licensing  Act  1874,  and  as  that  Act  permitted  a 
licensed  person  to  sell  intoxicating  liquor  to 
lodgers  alter  the  prohibited  hours  of  closing,  the 
appellant  was  justified  in  allowing  them  to  pluj  at 
billiards  after  such  hours.  We,  the  said  justices, 
were  of  opinion  that  sect  13  of  the  8  &  9  Yict.  c. 
109,  absolutely  prohibited  all  persons  without 
exemption  from  playing  at  a  public  billiard 
table  in  a  house  of  a  person  holding  a  victual- 
ler's licence,  when  the  premises  are  not  allowed 
to  be  open  for  the  sale  of  intoxicating  liquors ; 
and  that  the  exception  in  sect.  10  of  the  Licensing 
Act  1874<,  allowing  liquors  to  be  supplied  to  bond 
fide  lodgers,  does  not  affect  such  prohibition.  We, 
therefore,  convicted  the  appellant,  as  above  stated, 
and  granted  a  case  for  the  opinion  of  this  court. 
The  question  for  the  opinion  of  this  court  is 
whether  the  appellant,  under  the  above  circum- 
stances, was  nghtly  convicted.  If  the  court 
should  be  of  opinion  that  the  appellant  was 
rightly  convicted,  and  the  appellant  is  liable  as 
aforesaid,  then  the  conviction  is  to  stand;  but  if 
the  court  should  be  of  opinion  otherwise,  then  the 
said  information  is  to  be  dismissed,  or  such  order 
to  be  made  as  the  court  shall  think  fit. 

The  8  &  9  Yiot.  o.  109,  b.  13,  enaota  as  follows :  "  Every 
person  keeping  any  public  billiard  table,  or  bagatelle 
board,  or  instrument  need  in  any  game  of  the  like  kind, 
whether  he  be  the  holder  of  a  Tictnaller'B  lioence,  or 
licensed  under  this  Act,  who  shall  allow  any  person  to 
play  at  such  table,  board  or  instrument,  after  one  and 
oefore  eight  o'clock  of  the  morning  in  any  day,  or  at 
any  time  on  Sunday,  Christmas  Day,  or  Good  Fnday,  or 
any^  day  appointed  to  be  kept  as  a  public  fast  or  thaziks- 
giTinff,  and  every  person  holding  a  victualler's  licence, 
who  shall  allow  any  person  to  play  at  such  table,  board, 
or  instrument,  kept  on  the  premises  specified  in  such 
viotnaller'slicence,  at  any  time  when  such  premises  are 
not  by  law  allowed  to  be  open  for  the  sale  of  wine, 
spirits,  or  beer,  or  other  fermented  or  distilled  liquor, 
shall  be  liable  to  the  penalties  herein  provided  in  the 
case  of  persons  keeping  such  public  billiard  table,  baga- 
telle board,  or  instrument  as  aforesaid,  for  public  use 
without  licence ;  and  during  those  times  when  play  at 
such  table,  board,  or  instrument  is  not  allowed  by  this 
Act,  any  house  licensed  under  this  Act,  and  any  billiard 
room  in  any  house  specified  in  any  victualler's  licence, 
shall  be  dosed,  and  the  keeping  of  the  same  open,  or 
allowing  any  person  to  play  therein  or  thereat,  at  any  of 
t^e  times,  or  on  any  of  the  days  during  which  such  play 
is  not  allowed  by  this  Act,  shall  be  deemed  in  each  case 
an  offence  against  the  tenor  of  the  licence  of  the  person 
so  offending." 

By  the  licensing  Act  1874  (87  &  88  Yict.  e.  49),  s.  10 : 
"  Nothing  in  this  Act,  or  in  the  principal  Act  contained 
shall  preclude  a  person  licensed  to  sell  any  intoxicating 
liquor  to  be  consumed  on  ^e  premises,  from  selling  such 
liquor  at  any  time  to  bond  fide  travellers,  and  to  persons 
lodging  in  lus  house,  provided  that  no  person  holding  a 
six  day  licence  shall  sell  any  intoxicating  liquor  or  Sun- 
day to  any  person  whatever  not  lodging  in  ms  house." 

Bering,  for  the  appellant. — This  conviction  is 
wrong.  The  prohibition  contained  in  8  &  9  Vict, 
c.  109,  s.  13,  only  applies  when  the  promises  are 
not  allowed  to  be  open  for  the  sale  of  wine,  &c. 
But  by  the  Licensing  Act  1874,  intoxicating  liquors 
may  be  sold  at  any  time  to  lodgers,  so  that  the 
prohibition  does  not  attach  at  all. 

The  respondent  did  not  appear. 

Per  CuBiAM. — The  appellant  is  clearly  wrong.  It 
is  manifestly  absurd  that  lodgers  in  the  house  may 
be  supplied  with  drink  after  closing  hours,  and  yet 


that  they  are  not  allowed  to  play  an  innocent 

fame  of  billiards.  The  words  of  the  section  are, 
owever,  too  plain  to  admit  of  any  other  interpre* 
tation.  This  was  evidently  a  casus  omissus  on 
the  part  of  the  Legislature. 

Conviction  affirmed. 
Solicitor   for  the  appellant,    Steele,  agent  for 
Minter,  Folkstone. 


EXCHEQUER   DIVISION. 

Beported  by  H.  Lsmu  and  A  Pawsoh,  Esqrs.a  BarrUters- 

at-Law. 

Wednesday,  Feb.  9,  1876. 
DovBE  V,  Child. 

Bes  judiiMta — Trover  of  goods — Previous  refusal 
of  magistrate  to  order  delivery  of  the  goods 
wader  2^3  Vict.  c.  71,  s.  40— Estoppel— Title 
to  the  goods. 

To  a  declaration  in  trover  for  the  recovery  of  some 
harness,  the  defendant  pleaded  that  the  plaintiff 
had  previously  applied  to  a  police  magistrate 
within  the  metropolitan  district  under  2^3  Vid. 
c.  71,  s.  40,  to  ord&r  the  delivery  up  to  him  by 
the  defendant  of  the  harness  alleged  to  be  unlaw- 
fidly  detained.  That  the  magistrate,  after  due 
inquiry  made  into  the  title  to  such  harness,  re- 
fused to  m^he  such  order,  and  that  thereupon  tlie 
plaintiff  brought  this  action  to  recover  the  har^ 
ness. 

Held,  u/pon  demurrer,  that  the  proceedings  before 
the  magistrate  did  not  estop  the  plaintiff  from 
bringing  the  present  action  and  that  the  plea  was 
bad. 

The  declaration  was  in  trover  for  that  the  defendant 
converted  to  his  own  use,  and  wrongfully  de- 
prived the  plaintiff  of  the  use  and  possession  of 
his  goods,  to  wit,  a  set  of  patent  joiner's  cramps,  a 
set  of  harness,  and  a  goat. 

To  this  the  defendant  pleaded,  amongst  others, 
the  following  plea : 

As  to  so  much  of  the  declaration  as  relates 
to  the  set  of  harness  therein  mentioned,  that  the 
plaintiff  ought  not  to  be  permitted  to  say  that 
the  defendant  converted  the  same  to  his  own  use, 
or  that  the  same  was  the  plaintiff's,  because  the 
defendant  savs  that  the  alleged  conversion  took 
place  after  the  25th  Aug.  1839  (the  date  of  the 
commencement  of  the  2^3  Vict.  o.  71,  s.  40),  and 
consisted  of  the  detoBtion  by  the  defendemt  within 
the  limits  of  the  metropolitan  police  district  of 
the  said  goods,  the  value  of  which  was  not  then 
greater  than  15Z.,  whereupon,  afterwards,  and  be- 
fore this  suit,  the  plaintiff  duly  made  his  complaint 
before  George  Chance,  Esq.,  one  of  the  magistrates 
of  the  police  courts  of  the  metropolis,  sitting  at 
the  Lambeth  police  court,  in  the  county  of  Surrey, 
for  that  the  defendant  unlawfully  and  without  just 
cause  detained  within  the  said  district  the  said 
goods  which  the  plaintiff  then  alleged  to  be  his 
property,  and  to  the  property  and  possession  of 
which  goods  the  plaintiff  then  claimed  to  be  en- 
titled, whereupon  the  said  George  Chance  duly 
summoned  the  defendant  to  appear  at  a  certain 
day  and  hour  at  the  police  court  before  him,  or 
such  other  magistrate  of  the  said  police  court  as 
might  then  be  there,  to  answer  the  said  complaint, 
and  to  show  cause  why  an  order  should  not  then 
and  there  be  made  upon  him  to  deliver  the  said 
goods  to  the  plaiutiff.     And  the  defendant,  in 
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obedience  to  the  said  sammons,  duly  appeared  at 
the  time  and  place  therein  mentioned,  before  the 
said  George  Chance,  and  the  said  George  Chance 
then  and  there  heard  the  said  case  and  tne  subject 
matter  of  the  said  complaint,  and  then  and  there 
inquired  into  the  title  to  the  said  goods  and  the 
defendant's  possession  thereof.  And  it  then  ap- 
peared to  the  said  George  Chance,  and  he  then  de- 
cided and  adjudged  that  the  defendant  then  had 
title  to  the  said  ^oods,  and  to  the  possession 
thereof,  and  the  plaintiff  had  then  no  title  thereto, 
or  to  the  possession  thereof,  and  he  then  dismissed 
the  said  summons,  and  thereby  adjudicated  the 
Bubject  matter  of  the  said  complaint  in  favour  of 
the  defendant,  and  the  defendant  has  ever  since 
held  possession  of  the  said  goods  on  the  said  title, 
and  the  plaintiff  has  never  since  acquired  any  title 
or  right  to  the  possession  of  the  said  goods  other 
tban  he  had  at  the  time  of  the  said  decision,  and 
this  the  defendant  is  ready  to  verify,  'whereupon 
he  prays  judgment  if  the  plaintiff  ought  to^oe  per- 
mitted aeainst  the  decision  of  the  said  magistrate 
to  say  that  the  said  goods  at  the  time  of  the 
uUeged  conversion  were  his  goods. 

To  this  the  plaintiff  demurred. 

Preniices  Q.C.,  for  the  plaintiff,  in  support  of  the 
demurrer. — ^The  dismissal  of  a  summons  is  no  bar 
to  an  action;  it  may  be  looked  on  in  the  nature  of  a 
nonsuit.  These  proceedings  before  the  magistrate 
were  taken  under  2  &  3  Vict,  a  71,  s.  40,  which 
says :  "  Upon  complaint  made  to  any  of  the  said 
magistrates  by  any  person  claiming  to  be  entitled 
to  the  property  or  possession  of  any  goods  which  ( 
are  detained  by  any  person  within  the  limits  of 
the  metropolitan  police  districts,  the  value  of 
which  shall  not  be  greater  than  15Z.,  and  not  being 
deeds,  muniments,  or  papers  relating  to  any  pro- 
I)erty  of  greater  value  tnaiL  15L,  it  shall  be  lawful 
ibr  such  magistrate  to  summon  the  person  com- 
plained of,  and  to  inquire  into  the  title  thereto  or  to 
the  possession  thereof,  and  if  it  shall  appear  to  the 
magistrate  that  such  goods  have  been  detained 
without  just  cause  after  due  notice  of  the  claim 
made  by  the  person  complaining,  or  that  the 
person  detaining  such  goods  has  a  lien  or  right  to 
detain  the  same  by  way  of  security  for  the  pay- 
ment of  money,  or  the  performance  of  any  act 
by  the  owner  thereof,  it  shall  be  lawful  for  such 
magistrate  to  order  the  goods  to  be  delivered  to 
the  owner  thereof,  either  absolutely  or  upon  tender 
of  the  amount  appearing  to  be  due  by  such  owner 
(which  amount  the  magistrate  is  hereby  authorised 
to  determine),  or  upon  performance,  or  upon  tender 
and  refusal  of  the  performance  of  the  act  for  the 
performance  whereof  such  goods  are  detained  as 
security;  or  if  such  act  cannot  be  performed, 
then  upon  tender  of  amends  for  non-performance 
thereof  (the  nature  and  amount  of  which  amends 
the  magistrate  is  hereby  authorised  to  determine); 
and  any  person  who  shall  neglect  or  refuse  to 
deUver  up  the  goods  according  to  such  order,  shall 
forfeit  to  the  party  aggrieved  the  full  value 
of  such  goods  not  greater  than  the  sum  of 
15Z.,  such  value  to  be  determined  by  the  magis- 
trate. Provided  alvrays,  that  no  such  order  shall 
bar  any  person  from  recovering  possession  of  the 
goods  or  money  so  delivered  or  forfeited  by 
suit  or  action  at  law  firom  the  person  to 
whose  possession  such  goods  or  money  shall 
come  by  virtue  of  such  order,  so  that  such 
action  shall  bo  commenced  within  six  calendar 
months    after    such     order    shall    be    made.*' 

IfAfl.  Cab.— \^oi  X 


[Cleasbt,  B. — The  proceedings  before  the  ma^s- 
trate  were  merely  auxiliary,  and  not  in  substitu- 
tion of  any  proceedings  the  plaintiff  might  take  in 
a  Superior  Court  to  recover  his  property;  it  is 
like  the  common  case  of  a  person  going  before  a 
magistrate  to  get  possession  of  tenements, 
and  whether  the  magistrate  does  or  does  not  order 
it  to  be  given  up,  he  may  still  bring  an  action  of 
trespass.]  The  proviso  of  sect.  40  expressly 
declares  that  no  order  such  as  may  be  made  under 
the  section  shall  bar  any  person  from  recovering 
possession  of  the  goods,  and  here  the  magistrate 
made  no  order.  The  decision  of  the  magistrate 
refusing  the  order  no  more  bars  the  plaintiff  than 
a  refusal  by  justices  to  grant  an  order  in  bastardy 
proceedings  bars  the  mother  from  taking  subse- 
quent proceedings ;  it  is  not  a  final  order  of  dis- 
charge: 

SesB  V.  Jenkin,  Ca.  Temp.  Hard  301 ; 

Reg.  V.  Machen,  14  Q.  B.  74 ;  18  L.  J.  218,  M.  C. 

[He  was  then  stopped.] 

A.  B.  Kempe,  for  the  defendant,  in  support  of 
the  plea. — ^The  question  in  this  action  is  res 
jvdiccUa,  for  it  is  the  same  as  that  which  was 
entertained  and  decided  by  the  magistrate,  though 
the  form  of  proceeding  is  different,  and  the  defen- 
dant ought  not  to  be  put  to  defend  his  title  twice. 
There  is  nothing  to  take  the  case  out  of  the  general 
rule  laid  down  in  the  Duchess  of  Kingston  s  Case 
(2  Smith's  Lead.  Cas.  7th  edit.  761),  *'that  the 
judgment  of  a  court  of  concurrent  jurisdiction 
directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as 
evidence  conclusive  between  the  same  parties  upon 
the  same  matter  directly  in  question  in  another 
court."  Here  the  magistrate,  by  the  Act,  has 
Repress  jurisdiction  to  inquire  into  the  question  of 
title,  ana  the  plea  states  that  he  did  so  inquire. 
His  decision  that  he  would  make  no  order  is  in 
effect  an  adjudication  that  the  plaintiff  had,  as 
against  the  defendant,  no  title  to  the  goods, 
and  that  point  was  the  point  directly  in  issue 
between  the  parties  there,  and  is  so  now.  That 
the  form  of  proceeding  is  not  the  same  in  both 
cases  is  quite  immaterial.  In  Boutledge  v.  Hislop 
(2  B.  &E.  549;  2L.  T. Rep. 63;  29  L.  J.  90, M.  C.) 
a  servant  sued  her  master  in  the  County  Court 
for  discharging  her,  and  the  verdict  was  in  favour 
of  the  defendant.  She  afterwards  took  out  a 
summons  before  the  magistrates  against  the 
defendant  to  recover  her  wages,  and  the  Court  of 
Queen's  Bench  held  that  the  question  to  be  decided 
was  essentially  the  same,  viz.,  whether  the  dis- 
charge was  wrongful,  and  that  the  decision  in  the 
County  Court  was  conclusive  as  between  the 
parties.  No  distinction  can  be  drawn  between  tho 
case  where  the  magistrate  refuses  to  make  an 
order  and  where  he  makes  one.  The  plaintiff  has 
no  right  to  try  an  experiment  in  one  court  and 
when  he  has  failed  to  repeat  it  in  another.  He 
has  chosen  his  tribunal,  and  must  abide  by  its 
decision.  In  Flitters  v.  Allfrey  (31  L.  T.  Rep.  878 ; 
L.  Rep.  10  C.  P.  29),  Grove,  J.  said,  "  It  would  be 
against  principle  and  authority  if  a  party,  having 
tried  an  experiment  in  one  tribunal,  could,  if  judg- 
ment was  against  him,  proceed  again  in  another 
court,  not  by  way  of  appeal,  but  hj  merely  varying 
the  form  of  procedure,  or  by  forcing  the  opposite 
party  to  proceed  for  redress  in  respect  of  the  same 
question  as  had  been  previously  litigated,  again 
harass  his  antagonist  for  the  same  cause  and  take 
his  chance  of  success  in  another  court,  where  he 
has  previously  failed  in  a  court  of  competent  juris- 
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diction.*'  The  proviso  at  the  end  of  sect.  40  shows 
that  the  plaintiff  is  boand  by  the  decision  of  the 
magistrate,  while  the  defendant  has  six  months 
in  which  to  question  such  decision,  and  there  is  no 
inequality  in  this,  as  the  former  can  if  he  chooses 
commence  with  an  action,  while  the  latter,  if  it 
were  not  for  the  proviso,  would  have  no  oppor- 
tunity of  having  the  question  tried  in  a  superior 
court,  and  even  by  the  proviso  he  must  take  pro- 
ceedings within  six  months : 

Cummings  v.  Heard,  20  L.  T.  Bep.  975  ;  L.  Bep. 

4Q.B.669; 
Qibhs  V.  Cruikslianks,  28  L.  T.  Eep.  740  ;  L.  Eep.  8 

C.  P.  454. 

Kelly.  C.B— The  object  of  this  Act  (2&  3  Vict, 
c.  71)  was  to  give  to  a  magistrate  power  to  order 
the  delivery  up  of  goods  of  small  value,  but  I 
do  not  think  that  sect.  40  gives  him  power  to  de- 
termine the  title  to  the  goods.  If  we  look  at  the 
section  we  see  that  it  gives  power  to  the  magis- 
trate, upon  complaint  made  of  the  detention  of 
goods,  to  summon  the  person  complained  of,  and 
inquire  into  the  title  to  the  goods  or  to  the  posses- 
sion thereof.  He  has  power  to  inquire  into  the 
title  undoubtedly;  but  there  his  power  ceases. 
He  may  order  the  goods  to  be  delivered  up  to  the 
owner  thereof,  either  absolutely  or  upon  certain 
terms  ;  but  here  no  one  of  these  orders  has  been 
made  by  him ;  ho  has  not  exercised  the  powers  he 
possessed  of  making  those  orders,  but  has  simply 
dismissed  the  summons.  If  he  had  made  any  of 
those  orders  wrongfully,  the  defendant,  or  anyone 
claiming  under  him,  would  not  be  without  remedy, 
if  ho  could  prove  that  ho  was  lawfully  entitled  to 
the  goods ;  for  the  proviso  gives  him  six  months 
in  which  to  question  the  magistrate's  decision,  by 
bringing  an  action  in  a  superior  court  for  the 
recovery  of  the  goods.  With  regard  to  the 
plaintiff,  there  is  no  limitation  of  any  common 
law  or  statutory  right  which  he  might  be  pos- 
sessed of  to  try  and  recover  his  goods  by  other 
proceedings.  Supposing  the  goods  to  be  the 
plaintiff's,  and  the  magistrate's  decision  erroneous, 
the  plaintiflT  would,  if  the  contention  on  behalf  of 
the  defendant  were  right,  be  deprived  of  his  goods 
without  any  power  whatever  of  appealing.  I 
therefore  think  that  the  magistrate  has  power  to 
inquire  into  the  title  to  the  goods  to  such  an  ex- 
tent as  may  enable  him  to  make  any  of  the  orders 
under  sect.  40  of  the  Act,  but  that  where  he  does 
not  make  any  order  the  plainti£f  is  not  precluded 
from  seeking  his  remedy  elsewhere. 

Clbasby,  B. — There  is  no  doubt  that  the  autho- 
rities that  have  been  cited  on  the  part  of  the 
defendant  were  properly  decided,  but  I  do  not  see 
that  they  have  any  bearing  on  the  case  now  before 
us.  If  the  jurisdiction  of  the  magistrate  were  to 
give  judgment  upon  the  question  of  title,  that 
judgment  could  luterwards  be  questioned,  but  in 
this  case  the  power  given  is  to  make  orders  on  the 
conclusion  he  may  form  as  to  the  title  to  the  goods. 
He  must  therefore  inquire  into  the  title,  but  his 
decision  is  not  like  a  judgment,  which  can  only 
be  questioned  in  a  court  of  appeal,  because  it 
appears  from  the  proviso  to  sect.  40  that  although 
the  magistrate  may  have  inquired  and  made  an 
order  with  regard  to  the  goods,  yet  the  defendant 
may  afterwards  bring  an  action.  That  seems  to 
show  conclusively  that  the  magistrate  has  no 
power  to  determine  absolutely  the  title  to  the  pro- 
perty, and  it  would  be  monstrous  that  if  he  were  to 
form  his  conclusion  one  way,  the  one  party  might 


bring  his  action,  and  yet  that  the  plaintiff,  merely 
because  he  has  taken  advantage  of  a  convenient 
mode  of  proceeding  should  be  precluded  from 
appealing.  It  has  been  said  that  by  the  proviso 
there  is  the  limitation  of  six  months  within  which 
the  defendant  must  proceed,  and  yet  the  plaintiff 
would  be  at  liberty  to  sue  in  any  case,  out  the 
reason  for  the  limitation  in  the  case  of  the  defen- 
dant is  that  it  would  bo  most  undesirable,  after 
the  goods  have  been  handed  over  by  the  command 
of  a  magistrate,  and  that  state  of  things  had  con- 
tinued for  six  months,  that  it  should  be  altered ; 
the  six  months  is  a  reaspnable  time  within 
which  the  defendant  may  test  the  correctness  of 
the  order.  This  is  not  altogether  an  anomalous 
proceeding,  for  it  is  very  like  the  process  before 
justices  to  obtain  possession  of  small  tenements. 
An  order  is  made,  but  the  person  against  whom 
the  order  is  made  is  not  conclusively  bound  by  it, 
but  may  bring  his  action  of  tresspass  at  once.  I 
do  noc  think  the  Act  of  Parliament  gives  the 
magistrate  power  to  determine  the  title ;  I  think 
he  has  only  to  form  a  conclusion  so  as  to  found  an 
order,  which  is  a  convenient  mode  of  putting  an 
end  to  disputes,  and  therefore  the  plaintiff  is  not 

Erecluded'  by    the    magistrate's    decision    from 
ringing  this  action. 

HuDDLESTON,  B. — I  am  of  the  same  opinion. 
Looking  at  the  words  of  the  statute,  we  see  that 
they  are  limited  both  as  to  the  area  of  jurisdic- 
tion, namely,  the  metropolitan  district,  and  as  to 
the  value  of  the  goods,  namely,  151.  No  doubt 
the  magistrate  has  power  to  inquire  into  the  title 
thereto,  but  such  inquiry  is  only  for  the  ultimate 
purpose  of  making  an  order  either  absolute  or  con- 
ditional. This,  however,  is  not  a  final  order,  for,  by 
the  proviso,  the  person  against  whom  the  order 
is  made  may  within  six  months  bring  an  action. 
If  he  can  do  this,  surely  the  order  is  not  final.  In 
Flitters  v.  AUfrey  (sup.)  the  court  did  not  decide 
the  question  of  estoppel,  but  said  that  the  parties 
having  chosen  a  tribunal  in  which  the  matter 
could  have  been  finally  decided,  and  having  eone 
before  such  tribunal,  and  its  decision  having  been 
ffiveu,  wo  will  not  allow  the  Darties  to  dispute  it 
again.  I  think  the  plea  is  bad,  and  that  oar  judg- 
ment must  be  for  the  plaintiff. 

Judgment  for  (he  plaintiff. 

Solicitors  for  plaintiff,  Evans  and  Eagles. 
Solicitor  for  defendant,  G.  H.  Fiivch, 
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Reported  by  F.  Oould  and  H.  L.  Fbabbb,  Eiqn.« 
Barriaten-at-Law. 


May  26,  27,  30,  ani  31, 1876. 
Shaw  ».  Thohpsgn. 

Advowson — Right  of  election  vested  in  parishioners 
and  ratepayers  —  Mode  of  election — VotitM — 
Bight  of  parishioners  to  vary  method  of-^BaUot 
— Illegal  election  not  set  aside — Costs, 

The  advowson  of  a  living  was  vested  in  trustees  for 
the  ratepayers  and  parishioners  of  the  paiish 
who  had  the  right  of  electing  to  a  vacancy  and 
of  determining  the  mode  in  which  tlie  electi^i 
should  he  conducted.  For  nearly  200  years  the 
mode  of  election  had  been  by  a  three  or  four  days^ 
poll   and   open   voting.     In  1875   a   vacancy 
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occurred,  and  thereupon  the  ehwrchwa/rdens  cou' 
ffened  a  meeting  of  the  inhabitants  to  consider 
the  necessary  steps  to  he  taken  in  the  election, 
aiid  to  adopt  such  course  as   might  he  deemed 
most  dewaole.    One  of  the  churchwardens  took 
the  chair  at  this  meeting,  and  resolutions  were 
passed  that  the   20th  Aug,  following  should  he 
fixed  for    the    nomination  meeting,  that   there 
should  he  a  three  days*  poll,  and  that  all  neces- 
sary  arrangements  for  carrying  out  the  election 
shotdd  he    left    to    the  churchwardens.     SvAse- 
quenthf  the  churchwardens,  pursuant  to  a  numer- 
ously signed  requisition,  convened  a  meeting  of 
the  inhabitants  for  the  2bth  Aug.     Neither  of 
the  churchwardens  took  part  in  this  meeting,  hut 
resolutions  were  duly  passed  that  in  the  event  of 
a  poU  being  demanded  it  should  he  taken  by 
ballot,  that  the  hours  of  polling  should  he  from 
9  a.m.  to  9  p.m,,  and  that  the  poll  should  take 
place  on  one  day  only.    A  copy  of  these  resolu* 
tions  was  immediately  forwarded  to  the  churchr 
wardens:     At  the  nomination  meeting  of  the  SOth 
Aug.  both   churchwardens  were  present,  one  of 
them  being  in  the  chair,  and  apoU  was  demanded 
on  behalf  of  one  of  the  ccmdtdates.    The  chair- 
man then  announced  that  there  would  he  a  three 
days*  poll,  and  that  the  poll  would  be  open  from 
8  o.m.  to  8  p.m,    A  ratepayer  tJien  came  forward 
to  move  an  amendment  in  accordance  with  the 
resolutions  of  the  2bth  Aug.,  whereupon  the  chair- 
man immediately  left  the  chair   declaring  tlie 
meeting  at  an  end.     Auother  person  was   then 
voted  into  the   chair,  and  the  amendment  was 
carried  hy  a  large  majority.    The  churchwardens 
disregarded  tits  resolutions  of  the  2thth  Aug.,  and 
carried  out  the  election  in  accordance  with  the 
former  custom.    An  action  having  been  brought 
to  set  aside  the  election 
Held,  that  the  conduct  of  the  churchwardens  in  dis- 
regarding th^  wishes    of  the   inhabitants   was 
uhoUy   iUegcd   a/nd   itTegular;   but  that,  inas- 
much as  tibe  evidence  Jailed  to  show  that  any 
one  person  was  prevented  from  voting,  or  that,  if 
(he  election  had  been  in   accordance   with    the 
wishes  of  the  parishioners,  the  result  would  have 
been  different,  the  plaintiffs  were  rtot  entitled  to 
the  relief  they  sought. 
Meld,  also,  that  as  the  right  of  deterrmning  the 
method  in  which  tlie  election  should  he  carried 
out  was  vested  in   the   inhabitants   they  were 
entiHed,  if  they  thought  fit,  to  adopt  the  ballot. 
Bt  a  deed  dated  the  2nd  June  1656,  and  made 
between  Edward  Drake  of   the  one  part,    and 
Joeiah  Bemers,  James  Bemers,  Bichard  Powell, 
Bichard    Powell    the    younger,  and    Beniamin 
Powell,  of  the  other  part,  it  was  witnessed  that 
for  the  pecnniary  oonsiderations    therein    men- 
tioned the  said   Edward   Drake   granted  to  the 
parties  of  the  other  part  and  their  heirs  all  the 
church  of  Clerkenweil,  rectory,  and   parsonage, 
chnrchyard  soil  and  buildings,  and  the  advowson, 
donation,  free  disposition,  right  of  patronage,  and 
vicarage,  to  hold  unto  and  to  the  use  of  them  and 
their  heirs  upon  trust  for  the  only  use,  benefit, 
md  behoof  ot  the  parishioners  and  inhabitants  of 
the  parish  of  St.  James,  Clerkenweil,  and  their 
raccessors  for  oyer. 

Prom  the  date  of  the  said  deed  the  church  and 
rectory  of  Clerkenweil  have  been  vested  in  trustees 
upon  the  trusts  declared  by  the  deed,  and  the 
pirishionerd  and  inhabitants  in  vestry  assembled  i 
or  the  chuichwardens  and  inhabitants  have  from  1 


time  to  time  chosen  an  incumbent  of  the  said 
living. 

In  the  month  of  July  1681,  differences  arose  as 
to  the  light  to  elect  the  incumbent,  and  the  vestry 
professed  to  make  rules  as  to  voting  in  such 
election. 

In  1768  a  suit  of  Tlie  Attorney- Geiieral  v.  Rutier 
(2  Buss.  101  [n])  was  instituted  to  determine  the 
right  of  election,  and  a  decree  was  made  in 
February  1769,  which  declared  that  the  right  of 
election  was  only  in  the  parishioners  and  inhabi- 
tants paying  tithes,  rates,  and  assessments  to  the 
church  and  poor. 

In  June  1875  the  benefice  became  vacant,  and 
thereupon  posters  signed  by  the  churchwardens 
were  issued  headed  "Election  of  Vicar  for 
Clerkenweil,"  and  giving  notice  that  a  public 
meeting  of  the  parishioners  and  inhabitants 
assessed  to  the  poor  rate  would  be  held  in  the 
vestry  room  of  the  parish  church  on  July  28th, 
1875,  at  7  o'clock  in  the  evening  to  take  into  con- 
sideration the  necessary  steps  to  be  taken  in  the 
election  of  a  vicar  to  the  living  then  vacant,  and 
to  adopt  such  course  as  might  be  deemed  most 
desirable. 

A  meeting  was  accordingly  held  on  the  28th 
Jul^,  Edward  Culver,  one  of  the  churchwardens, 
acting  as  chairman.  At  this  meeting  the  chair- 
man stated  that  there  were  twenty-one  candidates 
for  the  living  (including  the  Bev.  J.  H.  Bose  and 
the  Bev.  W.  Holderness),  and  suggested  that 
Monday  the  30th  Aug.  should  be  fixed  for  the 
election  at  the  vestry  hall  with  a  preliminary 
meeting  for  the  purposes  of  nomination.  In 
answer  to  a  question  as  to  the  system  of  voting  to 
be  adopted  the  chairman  stated  that  the  election 
would  be  conducted  by  open  voting ;  that  he  did 
not  consider  it  necessary  to  have  a  polling  place 
in  each  ward  of  the  parish,  inasmuch  as  that  was 
not  the  case  on  the  occasion  of  the  last  election. 
One  of  the  parishioners  then  moved  that  in  the 
opinion  of  the  meeting  it  was  desirable  that  the 
churchwardens  should  convene  a  meeting  of  the 
inhabitants  for  Monday  the  30th  Aug.  at  6  o'clock 
in  the  evening  to  proceed  to  the  election  of  a 
vicar.  This  motion  was  seconded  by  Alfred 
Groad,  the  other  churchwarden,  but  after  some 
discussion  it  was  determined  that  the  meeting 
should  take  place  at  7  o'clock  instead  of  6  o'clock 
in  the  evening  to  give  a  better  chance  to  the 
working  men  of  the  parish  to  attend.  Mr.  Samuel 
Brighty,  one  of  the  parishioners,  then  moved  that 
in  the  event  of  a  poll  being  required  there  should 
be  only  one  day's  poll,  which  should  be  kept  open 
from  8  a.m.  to  8  p.m.  The  chairman  promised  to 
be  guided  by  precedent,  and  to  take  a  legal 
opinion  on  the  subject,  whereupon  the  motion  was 
negatived. 

Subsequently  a  requisition  signed  by  thirty-four 
parishioners  and  ratepayers  was  prepared  and  for- 
warded to  the  churchwardens,  stating  that  it  had 
been  resolved  at  a  meeting  held  on  the  17th  Au^. 
that  "having  regard  to  the  organic  changes  made  m 
electoral  law  since  the  election  of  the  late  vicar  in 
1857,"  they  desired  a  meeting  "to  decide  as  to 
the  mode  in  which  the  votes  should  be  taken  at 
the  ensuing  election,  and  also  as  to  the  duration 
and  hours  of  polling."  Pursuant  to  this  requi- 
sition the  churchwardens  duly  convened  a  meeting 
of  parishioners  and  ratepayers  for  Wednesday, 
the  25th  Aug., at  7  o'clock  in  the  evening  "to 
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consider  the  questions  referred  to  in  the  said 
resolution  and  requisition." 

A  meeting  was  accordingly  held  on  the  25tli 
Aug.  Edward  Culver  did  not  attend  this  meeting, 
but  Alfred  Goad  was  present,  but  refused  to  take 
the  cbair.  Thereupon  William  Osborne,  a  rate- 
payer and  parishioner,  was  voted  into  the  chair, 
and  acted  as  chairman  throughout  the  meeting. 
At  this  meeting  the  six  foUowing  resolutions 
were  duly  moved,  disoussed,  and  carried — the  first 
four  unanimously,  and  the  remaining  two  by  larse 
majorities.  (1.)  That  the  churchwardens  should 
be  appointed  returning  officers.  (2.)  That  in  the 
event  of  a  poll  being  demanded  for  the  election 
of  the  vicar,  it  should  be  taken  by  ballot.  (3.) 
An  amendment  (on  a  motion  that  the  hours  of 
polling  should  be  from  8  a.m.  tO  8  p.m.)  that  as 
many  of  the  working  hands  of  the  parish  only 
left  off  work  at  8  p.m.,  the  hours  of  polling  should 
be  from  9  a.m.  to  9  p.m.  (4.)  That  there  should 
be  a  polling  place  in  each  ward  of  the  parish  to 
make  it  as  easy  as  possible  for  every  parishioner 
and  ratepayer  to  record  his  vote.  (5.)  That  the 
poll  should  take  place  on  one  day  only,  and  that 
the  following  Monday,  the  30th  Aug.,  should  be 
the  day  of  nomination.  (6.)  That  the  resolutions 
as  passed  should  be  forwarded  to  the  church- 
wardens, and  that  they  be  requested  to  carry  them 
out.  On  the  following  day  these  resolutions  were 
duly  forwarded  to  the  churchwardens. 

On  the  30th  Au^.,  but  prior  to  tbe  nomination 
meeting,  two  of  the  parishioners  and  ratepayers, 
in  anticipation  of  some  such  announcement  as  was 
later  in  the  day  made  by  Edward  Culver,  as  chair- 
man of  the  nomination  meeting,  duly  served  a 
formal  protest  in  writing  upon  the  churchwardens 
protesting  against  any  infraction  by  them  of  the 
said  resolutions  of  the  25th  Aug.,  and  stating 
their  intention  of  contesting  the  validity  of  a  poll 
taken  in  any  other  way  than  in  accordance  with 
the  terms  of  such  resolutions. 

The  nomination  meeting^  was  held  at  7  p.m. 
the  same  evening,  Edward  Culver  presiding.  The 
Eev.  J.  H.  Bose  and  the  Rev.  W,  BLoldemess  were 
respectively  duly  nominated,  and  the  show  of 
hands  was  in  favour  of  the  Bev.  W.  Holdemess. 
On  a  poll  being  demanded  on  behalf  of  the  Bev. 
J.  H.  Bose,  Edward  Culver,  as  chairman,  an- 
nounced that  such  poll  would  be  opened  on  the 
following  day,  31st  Aug.,  at  8  a.m.  and  closed 
at  8  p.m.,  that  such  poll  would  continue  for  three 
consecutive  days,  and  that  the  mode  of  voting 
would  be  open  and  oral.  Great  dissatisfaction  at 
this  announcement  was  expressed  by  the  meeting, 
and  the  said  Samuel  Brighty  then  came  forward 
to  move  an  amendment  in  accordance  with  the 
resolutions  passed  on  the  25th  Aug.,  but  Edward 
Culver,  the  chairman,  declined  to  put  it  to  the 
meeting,  and  left  the  chair,  declaring  the  meeting 
at  an  end.  The  said  William  Osborne  was  then 
voted  into  the  chair,  and  the  meeting  continued, 
and  then  a  resolution  was  carried  by  a  large  ma- 
jority endorsing  the  resolutions  passed  at  the 
meeting  of  the  25th  Aug.,  and  protesting  against 
the  arrangements  announced  by  the  recent  chair- 
man, Edward  Culver. 

The  same  day  the  churchwardens  advertised 
t  hat  the  announcement  which  had  been  made  at 
the  nomination  meeting  by  Edward  Culver  as  to 
the  time  and  manner  of  the  poll,  had  been  made 
under  the  advice  of  counsel.  The  same  day 
Samuel  Brighty  delivered  to  the  churchwardens  a 


formal  protest  in  writing  against  their  decision  as 
to  the  mode  of  voting,  and  stating  that  he  (al- 
though the  friends  of  the  Bev.  W.  Holdemess 
would  go  to  the  poll)  thereby  held  himself  free  to 
take  any  course  that  he  might  be  advised  to 
render  the  election  nugatory,  and  that,  therefore, 
he  would  hold  the  churchwardens  responsible  for 
its  irregularity  and  illegality. 

The  next  day,  31st  Aug.,  the  voting  commenced, 
and  the  poll  was  kept  open  also  on  the  Ist  and 
2nd  Sept.  The  mode  of  voting  was  open  and  oral, 
and  only  .one  polling  place  (tne  vestry  hall)  was 
appointed,  and  the  polling  was  closed  each  day  at 
8  p.m. 

At  such  poll,  the  Bev.  J.  H.  Bose  was  elected 
by  a  large  majority,  and  thereupon  a  protest  was 
immediately  served  upon  the  churchwardens  by 
certain  parishioners  and  ratepayers,  and  subse- 
quently a  caveat  was  enterea  against  the  pre- 
sentation and  induction  of  the  Bev.  J.  H.  Bose.  . 

On  the  29th  Nov.  George  Shaw  (on  behalf  of 
himself  and  all  other  the  parishioners  and  rate- 
payers of  St.  James,  Clerkenwell)  commenced  an 
action  against  the  churchwardens,  the  trustees  of 
the  deed,  the  Bishop  of  London,  and  the  Bev. 
J.  H.  Bose.  By  his  statement  of  claim,  the  plain- 
tiff charged  that  the  meeting  of  the  25th  Aug. 
was  a  duly  and  properly  convened  meeting  of  the 
parishioners  and  ratepayers ;  that  the  sense  of  the 
said  meeting  was  duty  and  properlv  expressed  in 
the  resolutions  passed  thereat;  tnat  such  reso- 
lutions were  accordingly  valid  and  binding  on  the 
churchwardens  and  the  parishioners  and  ratepayers 
of  the  parish  generally ;  and  that,  in  consequence 
of  such  resolutions  having  been  disregarded  at  the 
electron,  such  election  was  null  and  void.  And 
the  plaintiff  asked  for  a  declaration  that  the  elec- 
tion was  null  and  void,  and  for  an  injunction  to 
restrain  the   churchwardens  and  trustees   from 

S resenting,  and  the  Bishop  of  London  from  in- 
ucting,  the  Bev.  J.  H.  Bose  to  the  living  or 
benefice  of  St.  James,  Clerkenwell. 

The  churchwardens,  the  trustee,  and  the  Bev. 
J.  H.  Bose  in  their  statements  of  defence  contended 
that  the  meeting  of  the  28th  July  distinctly  under- 
stood and  assented  to  the  election  being  conducted 
in  accordance  with  the  ancient  usage  and  custom, 
and  that  the  mode  in  which  the  election  was  to  be 
conducted  was  then  finally  and  duly  settled ;  that 
the  parishioners  and  inhabitants  were  bound  by 
such  ancient  usage  and  custom,  and  that  the 
same  could  not  property  or  legally  be  departed 
from  without  the  unanimous  consent  of  all  the 
parishioners  and  inhabitants  entitled  to  vote  at 
the  election ;  that  the  meeting  of  the  25th  Aug., 
and  the  resolutions  passed  thereat  were  illegal  and 
irregular;  that  the  election  had  been  conducted  in 
strict  accordance  with  the  ancient  custom  and 
usage,  and  that  the  Bev.  J.  H.  Bose  had,  in  fact, 
been  duly  elected ;  and  they  submitted  that  in  the 
absence  of  any  special  usage,  custom,  or  Act  of 
Parliament  authorising  or  requiring  the  voting  at 
an  election  of  any  kind  to  be  taken  by  ballot  the 
only  legal  and  valid  mode  of  voting  was  open  and 
oral  voting. 

The  Bishop  of  London  did  not  appear.  The 
other  material  facts  and  the  arguments  are  suffi- 
ciently noticed  in  the  judgment. 

Kay,  Q.C.  and  J.  H,  Idle,  for  the  plaintiffs. 

Sir  Henry  Jackson,  Q.C.  and  D.  L,  Alexandeft 
for  l^e  Bey.  J.  Bose. 
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Everitt  and  Ford,  for  the  trustees  and  charob- 
wardens. 

The  following  authorities  were   referred  to  in 
the  coarse  of  the  argnments  : 

Cari0r  v.  Cropley,  8  De  G.  M.  &  G.  680,  690 ;  26  L.  J. 

N.  S.  249,  Ch. ; 
Attomey-Oeneral  t.  Rutier,  2  Bneg.  101  (n) ; 
Edenborough  v.  Archbishop  of  Canterbury.  2  Bobs. 

93,99; 
Attomey-Omeral  v.  Parker,  3  Atk.  676 ; 
Attomey-Oeneral  v.  Foster,  10  Ves.  335, 346;  onapp. 

tub-nom.  Attomey-Oeneral  v.  Newconibe,  14   yiaa, 

1,8; 
JPoi«ifcenfir  v.  J?l<y«r,  4  B.  &  C.  449,  455 ; 
EgparU  Mawhy,  3  EU.  A  Bl.  718 ; 
iJe^.  T.  Rector  of  Bt.  Mary,  Lambeth, Bller.  A  P.  416. 

The  Vicb-Ohancellob.—  Having  for  several  days 
listened  to  the  evidence  and  the  arguments  I  have 
had  sufficient  time  to  deliberate  upon  the  case  and 
to  form  the  judgment  which  I  now  pronounce. 
The  rights  of  the  parishioners  have  been  esta- 
blished   long   ago    oy    judicial     decision.     The 
judgment  of  Lord  Hardwicke  pronounced  in  1776 
has  in  my  opinion  exhausted  the  subject;  and  a 
more  clear,  and  I  need  not  say  impartial,  judg- 
ment it  is  impossible  to  conceive.    The  rights  of 
the  parishioners  are  there  established,  to  use  Lord 
Hardwicke's  words,  "  upon  the  foot  of  the  deed." 
The  deed  creates  them  the  owners  of  the  advowson. 
The   trustees    are   appointed    only    by    way  of 
machinery  with  no  interest,  beneficial  or  otherwise, 
but  with  the  duty  only  of  carrying  into  effect 
the  resolutions  founded  upon  the  wishes  of  the 
inhabitants  and  parishioners.    Before  Lord  Hard- 
wicke there  were  several  questions  raised,  but  the 
material  questions  which  he  did  consider  were 
"  in  whom  the  right  of  election  is,  and  what  are 
th^ qualifications  of  the  electors;  and  this  tends  to 
the  general  point  of  establishing  the  right  by  a 
decree  of  this  court  and  also  to  the  question  in 
regard  to  Mr.  Doughty."    Then  he  proceeds  with 
a  definition  and   description    of   the  two  words 
"parishioner"    and    "inhabitant,"    upon    which 
I  need  not  now  dwell,  and  concludes  that  the  right 
is  universal  in  the  parishioners  and  inhabitants. 
As  to  the  election  of  Mr.  Doughty  he  says  "If 
according  to  the  right,  there  is  no  doubt  of  it;  but 
suppose  it  was  not  according  to  the   right  of 
election,  Mr.  Doughty  on  the  poll  had  a  majority 
of  286,  and  on  the  scrutiny  they  have  gone  into  no 
proof  as  to  the  merits  of  the  election  or  how  the 
majority  stood  upon  the  righc  of  the  election  ;  and 
therefore,  if  it  had  been  in  the  housekeepers  paying 
church  and  poor,  I  could  not  set  aside  the  election 
as  they  have  not  gone  into  the  proof  upon  the 
merits,  nor  turn  Mr.  Doughty  out  as  he  is  in 
possession."    Then  he  declines  to  direct  an  issue 
for  the  reasons  which  he  gives.  What  I  have  to  con- 
sider in  this  case  in  the  first  instance  is  whether  the 
proceedings  at  the  last  election  are  such  as  the  law 
requires,  and  I  do  not  hesitate  to  say  that  the  con- 
duct of  the  churchwardens,  however  well  intended, 
or  however  impartial  it  may  have  been  according 
to  their  notions  of  impartiidity,  has  been  at  least 
erroneous.    The  right  of  the  parishioners  after  the 
judgment  I  have  referred  to  is  not  to  be  questioned, 
and  the  onlv  way  in  which  that  riccht  can  be 
asserted,  and  the  only  way  in  which  those  wishes 
can  be  expressed,  is  by  calling  public  meetings. 
The  churcnwardens  are  the  officers  upon  whom  the 
duty  of  calling  those  public  meetings  rests.    They 
have  endeavoured  to  discharge  that  duty,  they 
have  ezerdBed  that  authority  which  the  law  vests 


in  them,  and  they  have  called  the  several  meetings 
which  have  been  mentioned.  Now  the  first 
meeting  is  stated  in  the  statement  of  claim, 
admitted  by  the  statement  of  defence,  and 
proved  by  the  evidence,  for,  although  great 
difference  of  opinion  prevails  amon^  the  wit- 
nesses who  have  been  called,  there  is  no  sub- 
stantial question  of  fact  at  issue.  The  ques- 
tion is  one  of  law  only.  A  meeting  took  place 
on  the  28th  July,  when  one  of  the  church- 
wardens, as  was  right,  was  in  the  chair,  and 
it  was  attended  by  a  very  considerable  number  of 
the  ratepayers  of  the  parish.  Then,  the  church- 
wardens having  called  that  meeting,  the  minute 
book  containing  the  proceedings  at  that  meeting 
is  put  in  evidence,  and  it  certainly  presents  to  me 
a  somewhat  strange  appearance.  The  notice  con- 
vening the  meeting  is  read,  and  then  is  entered  a 
letter  and  opiuion  which  had  been  laid  before  the 
qhurchwardens,   but  which   it   is  admitted  and 

? roved  was  not  communicated  to  the  meeting, 
'o  what  end  that  should  be  entered  upon  the 
minutes,  unless  for  the  purpose  of  communication 
to  the  persons  assembled  at  the  meeting,  I  have 
not  heard  a  suggestion.  These  documents  being 
entered  upon  the  minutes  of  the  meeting,  any 
body,  without  explanation,  would  conclude  that 
they  were  read  to  the  meeting,  or  that  the  meet- 
ing was  apprised  of  the  effect  and  tenor  of  them, 
and  it  would  be  the  churchwarden's  reason,  if  not 
his  justification,  for  expressing  any  opinion  that 
he  did  express.  But  it  is  admitted  that  they  were 
not  communicated.  It  is  then  moved  and  seconded 
that  Monday,  the  30th  Aug.,  be  fixed  for  the 
nomination  of  the  candidates,  and  it  was  then 
moved  as  an  amendment,  that  Monday,  the  30th 
Aug.  at  7  o'clock,  should  be  fixed  (the  difference 
being  between  the  hours  of  six  and  seven  o'clock) 
for  the  nomination  of  candidates,  which  amend- 
ment was  put  and  carried.  It  is  next  moved  by 
Mr.  Brighty  that  there  should  be  a  one  day's  poll 
only  from  8  a.m  to  8  p.m.,  which  motion  was  put 
and  lost.  The  chairman  then  intimated  that  there 
would  be  three  days'  poll,  as  usual,  which  was 
unanimously  agreed  to.  It  was  next  moved  by 
Mr.  Thomoson  that  it  be  left  to  the  churchwardens 
to  make  all  necessary  arrangements  for  carrying 
out  the  election,  and  then  there  was  a  vote  of 
thanks  and  the  meeting  adjourned.  Now,  I  say 
again,  I  can  conceive  no  reason,  and  certainly 
none  has  been  suggested  to  me  either  in  the 
evidence  or  during  the  course  of  the  argpiment, 
why  that  advice  which  the  churchwardens  had 
very  properly  taken  from  their  legal  assistant, 
Mr.  Boulton,  was  not  communicated  to  the  meet- 
ing. Possibly  if  it  had  been  communicated  to  the 
meeting,  some  of  the  other  proceedings  would  not 
have  been  taken.  Persons  would  have  been  either 
satisfied  or  dissatisfied  with  the  suggestions  con- 
tained in  Mr.  Boulton's  letters.  They  had  no 
opportunity  given  to  them  by  the  churchwardens — 
who  claim  for  themselves,  and  who  to  a  certain 
extent  are  justified  in  claiming,  the  exercise  of 
perfect  impartiality,  and  a  sincere  desire  to  meet 
the  wishes  of  the  parishioners — of  dissenting  from 
it.  No  mention  whatever  is  made  of  it,  but,  it 
being  resolved  that  it  should  be  left  to  the  church- 
waroens  to  make  all  necessary  arrangements  for 
carrying  out  the  election,  by  the  course  of  the 
argument,  and  still  more  by  what  is  said  by  the 
churchwardens  themselves  in  their  examination 
and  by  some  of  their  witnessesj  it  seems  now  to 
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have  been  concluded  that  when  the  meeting  once 
resolved  that  all  the  neccBsary  arrangements  for 
eatrying  out  the  election  should  be  left  to  the 
churchwardens,  it  was  intended  they  should  have 
supreme  authority  to  do  whatever  they  thought 
fit  in  the  matter;  but  that  is  not  the  construction 
I  should  put  upon  it.    Even  if  the  letters  of  Mr. 
Boulton  had  been  communicated,  that  is  not  the 
construction  I  should  have  put  upon  it.  The  words 
do  not  mean  that.      They  mean  that  the  church- 
wardens are  to  regulate  the  manner  of  carrying 
out  the  election.    That  is  all  that  they  have  to 
do — they  are  to  carry  it  out  still  at  the  wish  and 
will  of  the  parishioners  and  inhabitants.    That  is 
put  beyond  all  doubt  and  question,  and  it  is  not 
m  the  power  of  the  churchwardens  now  to  say 
that  inasmuch  as  that  resolution  which  I  have  last 
read  may  have  been  come  to,  the  power  of  the 
parishioners  and  inhabitants  to  control  and  regu- 
late the  election  was  exhausted  and  gone,  and  that 
they  could  not,  to  use  a  phrase  which  some  of  the 
gentlemen  used,  upset  that  resolution.    That,  as 
1  have  said,  was  an  afterthought,  because  the 
churchwardens  did  not  then  take  that  view  of  the 
subject.     I  pass  over  the  meeting  of  the  11th 
Aug.    On  the  25th  Aug.  a  meeting  was  held  of 
which  there  is  no  entry  in  this  book.    Ihe  meet- 
ing of  the  28th  July  was  the  first  meeting,  and 
then  the  meeting  of  the  30th  Aug.  was  fixed  by 
the  minute  which  I  just  now  read.    Upon  that 
occasion  Mr.  Brighty  moved  that  motion,  and  it 
was  lost  upon  a  division.    The  statement  in  the 
claim  is,  "  that  the  chairman  promised  to  be  guided 
by  precedent  and  to  take  a  legal  opinion  upon  the 
subjedi,  whereupon  the  motion  was  negatived," 
and  the  evidence  establishes  that  fact.    In  con- 
sidering the  impartiality  of  the  churchwardens,  I 
ask  what  was  the  meaning  of  that  P    The  chair- 
man knew  of  the  nature  of  Mr.  Brighty's  propo- 
sition that  there  should  be  only  one  day's  polling 
from  8  to  8,  and  he  declined  to  adopt  it,  but 
promised  to  be  guided  by  precedent  and  to  take  a 
legal  opinion  upon  the  subject,  and  thereupon  the 
motion  was  negatived,  and  it  was  negatived  for 
that  reason.  That  is  the  meeting  of  the  28th  Ju]y. 
Then  the  parishioners,  not  satisfied  with  what  had 
taken  place,  and  not  thinking  that  they  had  ex- 
hausted their  powers,  presented  a  requisition  to  the 
churchwardens,  urging  them  to  call  a  meeting  of 
the  11th  Aug.,  which  was  accordingly  done.  "Dien 
a  second  requisition  is  signed  and  is  addressed  to 
the  churchwardens,  ana  is  accepted  and  acted 
upon  by  them,  and  they  in  pursuance  of  that  re- 
quisition, and  in  discharge  of  their  duty,  call  a 
meeting  for  the  25th  Aug.     The  requisition  is 
this :  —  "  The   ratepayers    request   the   church- 
wardens to  call  a  public  meeting  to  consider  in 
the  interests  of  the  public,  the  best  mode  of  con- 
ducting the  forthcoming  election  for  the  vicar." 
It  then  states  certain  private  resolutions  which 
had  been  carried  at  the  house  of  a  Mr.  Yon  Joel. 
Then  the  churchwardens,  in  the  exercise  of  their 
functions,  do  this:    They  publish  an  advertise- 
ment in  these  terms — "  Pursuant  to  the  above  re- 
quisition we  hereby  convene  a  public  meeting  of 
the  parishioners  and  inhabitants  to  be  held  in  the 
Parochial  School  Booms  on  Wednesday,  the  25th 
Aug.    at    7    o'clock   precisely,   to   consider   the 
questions  referred  to  in  such  requisition."    Can 
the  churchwardens  who  have  so  acted  be  heard 
now  to  say  that,  the  resolution  of  the  28th  July 
having  reposed  in  them  the  authority  or  power  to 


regulate  the  forthcoming  election,  there  was  an 
end  of  the  matter,  and  that  that  resolution  could 
never  be  altered,  when  they  themselves  call  a 
public  meeting  to  consider  the  questions  referred 
to  in  such  requisition  P  The  meeting  takes  place 
on  the  25th  Aug.  Mr.  Groad  was  present,  but  Mr. 
Culver  was  absent.  Mr.  Goad,  however,  declined 
to  take  the  chair,  and  another  person  was  ap- 
pointed to  the  chair  by  a  perfectly  regular  and 
S roper  proceeding,  and  then  resolutions  are  passed. 
Tow  those  resolutions  are  of  the  utmost  import- 
ance to  the  case  as  stated  by  the  plaintiffs.  The 
original  meeting  stood  fixed  under  the  resolution 
of  the  25th  July,  for  the  30th  Aug.,  and  in  the 
meantime  this  meeting  takes  place,  at  which  these 
resolutions  are  moved  and  carried.  [His  Lordship 
read  the  resolutions.]  Now  this  was  a  meeting 
convened  by  the  churchwardens  themselves.  Their 
non-attendance  at  that  meeting  did  not  destroy  the 
validity  of  the  meeting.  There  was  no  appearance 
by  them  to  protest  against  the  resolutions  which 
should  then  be  carried,  and  no  intimation  to  the 
parishioners  that  they  did  not  feel  themselves 
bound,  as  by  issuing  that  placard  they  had  con- 
fesRed  they  were  bound,  to  consider  the  wishes  of 
the  parisnioners  expressed  at  that  meeting  with 
respect  to  the  election.  The  resolutions  were 
immediately  afterwards  transmitted  to  the  church- 
wardens. Then  comes  the  30th  Aug.,  the  day  to 
which  by  the  vote  of  the  28th  July  the  meeting 
had  been  adjourned,  but  in  the  meantime  this 
duly  convened  meeting  had  been  called,  and  reso- 
lutions as  to  the  legality  or  propriety  of  which  T 
I  have  heard  no  suggestion,  excepting  the  one 
urged  by  Sir  H.  Jackson  respecting  the  ballot,  as 
to  whion  I  will  say  a  word  by-and-by,  had  been 
passed.  [His  Lordship  then  considered  the  reso- 
lution as  to  the  hours  of  polling,  and  held  that*  it 
was  consistent  with  the  evidence  and  reasonable 
in  itself,  that  9  o'clock  was  a  convenient  hour  up 
to  which  the  voting  places  should  be  kept  open ; 
and  continued.]  With  these  resolutions  in  their 
hands  the  churchwardens  take  the  opinion  of  a 
learned  counsel.  Upon  what  statement  that 
opinion  was  procured  I  have  no  sort  of  evidence. 
The  case  has  been  called  for  and  has  not  been  pro- 
duced, but  the  opinion  has  been  produced  and  it 
recommends  the  churchwardens  to  ignore  the  re- 
solutions of  the  25th  Aug.  It  is  no  part  of  my 
business  or  intention  to  throw  any  doubt  upon 
the  value  of  that  opinion,  but  I  can  conceive  no 
reason  drawn  from  the  facts  as  they  are  in  evi- 
dence why  the  churchwardens  who  had  convened 
that  meeting  should  ignore  what  was  done  at  that 
meeting,  which  was  of  their  own  creation.  Never- 
theless they  did,  and  having  on  the  27th  Aug. 
procured  the  opinion  upon  which  they  say  they 
acted,  then  comes  the  30th  Aug.,  to  which  day 
the  meeting  of  the  28th  July  had  been  adjourned, 
and  then  this  takes  place :  The  candidates  having 
been  heard  and  a  show  of  hands  being  taken,  a 
poll  was  demanded  by  the  friends  of  Mr.  Eose, 
and  then  it  was  resolved  that  the  poll  should  be 
open  until  8  o'clock  at  the  vestry  hall,  and  that 
such  poll  should  continue  for  three  days  as  pre- 
viously arranged.  The  churchwardens  who  had 
promised  to  take  a  legal  opinion,  and  who  had 
prevented  the  meeting  on  the  28th  July  eoing 
further  than  it  had  gone  in  consequence  of 
that  promise  made  by  them,  having  taken  that 
opinion,  do  not  upon  this  occasion  communi- 
cate that  opinion  to  the  meeting,  do  not  give  any 
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information  whatever  to  the  meeting,  but  simply 
come  to  the  resolution  that  the  poll  shall  be  for 
three  days  as  previously  arranged,  and  that  is  all 
that  takes  place  at  that  meeting  except  only  this 
that  the    persons   whom    the    present  plaintiff 
represents  were  very  desirous  of  having  the  sub- 
ject in  which  they  were  interested  brought  before 
that  meeting,  and  Mr.  Culver  himself  in  his  evi- 
dence says  that  he  prevented  that.    He  did  it 
because,  having  been  furnished  with  a  copy  of  the 
intended  resolutions,  he  said  he  knew  its  object 
was  to  upset  what  had  been  done  on  the  28th  July. 
He  says  "  I  rose  from  the  chair  when  Mr.  Brighty 
iras  moving  the  resolutions  because  I  thought  he 
^ras  out  of  order."    Why  was  he  out  of  order  ?   It 
was  a  meeting  of  the  parishioners  and  inhabitants, 
and  every  parishioner  and  inhabitant  had  a  right 
to  move  for  anything  he  liked  and  if  it  was  secouaed 
it  ought  to  have  been  put  to  the  vote.    But  the 
churchwarden's  words  are  these  "  I  rose  from  the 
chair  when  Mr.  Brighty  was  moving,  because  I 
thought  he  was  out  of  order.    The  meeting  being 
for  nomination  I  left  the  chair  when  that  was 
done."    But  the  churchwarden  made  a  mistake  if 
he  thought  it  was  not  his  duty  while  he  was  in  the 
chair  to  listen  to  any  motion  that  was  made  and 
put  it  when  it  was  seconded.    What  right  had  the 
chairman  by  leaving  the  chair  to  put  an  end  to  a 
meeting  duly  convened  P    Leaving  the  chair  did 
not  put  an  end  to  the  meeting.    It  is  said  that 
there  was  a  vote  of  thanks   then    moved   and 
seconded,  but  whether  anybody  in  the  uproar  that 
took  place  heard  the  gentlemen  who  moved  and 
seconded  it  is  a  matter  which  is  left  in  consider- 
able doubt.     That  nothing  else  was  done  by  the 
chairman  is  quite  clear.    The  minute  in  the  vestry 
book  announces  that  '*a  vote  of  thanks  having 
been  passed  to  Mr.  Culver  for  his  services  in  the 
chair,  the  meeting  adjourned."    How  could  the 
meeting     adjourn    except    upon    a    resolution  P 
Whoever  moved    that   the    meeting    should  be 
adjourned,  the  meeting  did  not  adjourn,  and  the 
entry  in  the  minute  book  is  wholly  erroneous.    It 
is  not  the  fact  that  there  was  any  resolution  to 
adjourn  the  meeting.     On  the  contrary  the  facts 
proved  are  that  Mr.  Culver  having  left  the  chair 
when  Mr.  Brighty  was  moving,  thought  he  had 
put  an   end  to  the  meeting,  and  therefore  the 
vestry  clerk  (Mr.  Paget)  takes  down  not  a  word  of 
what  takes  place  after  that.    Although  he  knew 
that  other  resolutions  were  being  put  and  t^at 
other  proceedings  were  being  carried  on,  he  thinks 
that  it  was  not  his  duty  to  pay  any  attention  to 
them  because  he  was  not  authorised  or  required 
by  the  chairman  to  do  so.      But  he  had  been 
authorised   by    the    chairman   to    convene  that 
meeting  and  he  did  it,  and  to  attend  and  he  did 
attend,  and  to  record  the  proceedings  and  he  did, 
until,  either  of  his  own  will  or  by  the  direction  of 
Mr.  Culver,  he  concluded  that  the  meeting  was  at 
an  end,  which  he  did  as  soon  as  the  nomination 
was  effected.     Anything  more  utterly  irregular 
than  that  cannot  be  conceived.    Can  anybody  say 
that  the  parishioners  and  inhabitants  who  had 
come  there  for  the  purpose  of  having  discussed, 
at  least,  the  subject  of  the  resolutions  which  they 
had  transmitted  to  the  churchwardens,  avowing 
and  announcing  their  intention,  had  a  fair  mode  of 
expressing    their    wishes,    they  being  the  only 
persons   whose   wishes    are   to  be  attended  to, 
because  the  chairman  of  that  meeting  being  a 
churchwarden  chooses  to  get  up  from  his  ohair,  as 


he  says,  because  he  saw  that  Mr.   Brighty  was 
moving  and  because  he  thought  he  was  out  of  order, 
and  so  put  an  end  to  the  meeting?    Is  that  a 
regular  proceeding  P    If  the  court  were  to  say  that 
what  was  done  was  justifiable  the  court  would  con- 
stitute the  churchwardens  owners  of  the  advowdon 
which  is  in  the  hands  of  the  parishioners  and 
inhabitants.    I  will  not  go  into  the  question  with 
regard  to  what  extent  the  churchwardens  were 
partisans  or  friends  of  Mr.  Bose,  but  they  cannot 
deny  and  nobody    has  denied  that  the  conduct 
they  pursued  at  that  meeting  did  prevent  the 
parishioners  and  inhabitants,  from  whom  alone 
tbey  lawfully  could  take  their  directions,  from 
expressing  their  wishes  ;  and  that  in  my  opinion 
is  clear  beyond  all  possibility  of  doubt.     So  that 
as  far  as  the  regularity  or  legality  of  the  pro- 
ceedings go,  I  am  convinced  that  they  were  wholly 
illeccal  and  irregular.     But  that  by  no  means  dis- 
poses oE  the  question.    There  remains  the  election 
Itself  to  be  considered.    Apprised  of  this  illegality 
and  irregularity  as  these  persons  who  are  interested 
in  this  present  suit  were,  what  course  did  they 
pursue  P    It  was  open  to  them  to  attend  at  the 
election  to  vote  and  to  see  that  nobody  voted  who 
was  not  entitled  to  vote — in  short  to  exercise  every 
right  which  the  parishioners  and  inhabitants  have 
in  an  election.    The  election  goes  on,  it  is  proved, 
in  a  peaceable,  orderly,  and  quiet  manner  and 
the  poll  is  open  for  three  days  without  objec- 
tion, without  check,  and  without  any  proceedings 
being     taken,     which     might    well     have    been 
taken  then  just  as  readily  as  at  a  later  period, 
and  terminates  in  the  election  oE  Mr.  Bose  by  a 
very  considerable  majority.      Well,  what  is  the 
law  that  I  have  to  apply  to  that  state  of  circum- 
stances ?    Having  discharged  what  I  conceive  to 
be  my  duty  by  saying  that  the  conduct  of  the 
churchwardens  on  the  30th  Aug.  was  entirely 
erroneous,  and  therefore  illegal,  is   it  for  that 
reasou  that  I  am  to  set  aside  the  election  which 
has  been  come  to  by  a  very  considerable  number 
of  the  inhabitants,  and  in  which  it  has  not  been 
shown  or  pretended  that  any  man  was  prevented 
fron^  voting,  or  that  any  obstacle  or  difficultv  was 
presented  to  his  voting !     In  my  opinion  tnat  is 
not  the  law  as  Lord  Hardwioke  laid  it  down  in 
AUomeij'Oerieral  v.  Butter,    That  is  not  the  law 
as  has  been  most  distinctly  deoided  in  the  two 
cases  which  were  mentioned  by  Mr.  Everitt  in  the 
course  of  his  argument.    Tho  first  of  those  two 
cases  was  the  case  of  Beg.  v.  The  Pariahioners 
of  8t.   Mary,    Lamheth    (sup.)    where  the  right 
of  the  electors  was  established  that  every  rated 
inhabitant  whether  present  at  the  vestry  or  not 
'*  has   a  right  to  come  in   and   vote,  and   the 
closing  of  the  vestry  doors  during  the  poll  so  as 
to  exclude  voters  is  illegal."    I  hAve  already  said 
that  in  my  opinion  the  conduct  of  the  church- 
wardens is  illegal.    The  facts  of  that  case  were 
[His  Lordship  read  them],  and  the  judgment  of 
the  court  was  this :  "  Although  there  is  no  doubt 
whatever  as  to  the  law  of  the  case,  it  does  not 
appear  on  the  affidavit  that  any  single  elector  was 
prevented  from  voting.    If  the  effect  of  closing 
the  doors  had  been  to  exclude  any  one  who  had 
a  right  to  vote,  and  an  intention  of  exercising  that 
right,  the  case  would  have  assumed  a  difierent 
aspect,  but  it  does  not  at  all  appear  that  if  the 
whole    parish    had  been   present,  tho  result   of 
the  election   would  have  been  different."    And 
the  judgment  of  Littledale,  J.,  is  to  the  same 


216 


MAGISTRATES'  OASES, 


Chan.  Div.] 


Shaw  v.  Thompson. 


[Ohan.  Diy. 


effect.  The  other  case  was  Ex  parte  Mawhy 
{9up.)  "where,  upon  the  election  of  a  chnrch- 
warden,  the  chairman  of  the  vestry  meeting 
had  rejected  votes  which  were  alleged  to 
be  admissible,  bat  it  did  not  appear  that  the  re- 
jection had  c&used  any  difference  in  the  result, 
the  court  refused  to  grant  a  mandamus  ordering 
a  fresh  election,  though  the  persons  whose  votes 
had  been  rejected  were  parties  to  the  application.** 
The  judgment  there  is  in  very  short  aud  explicit 
terms.  Lord  Campbell  says,  "I  do  not  under- 
take to  say  what  can  be  done  in  this  case,  but 
clearly  we  cannot  issue  a  Tiiandamus'*  Then  it 
speaks  as  to  this  case  having  gone  on  a  technical 
ground;  but  Coleridge,  J.,  says,  **I  agree  that 
this  is  a  safe  ground  of  decision  in  this  case. 
The  election  is  not  shown  to  be  void,  and  it  does 
not  appear  that  the  result  would  have  been 
altered  by  the  admission  of  the  votes."  And 
Crompton,  J.,  says  (Erie,  J.,  concurring),  "  It  is 
clear  that  the  mere  rejection  of  votes  furnishes  no 
ground  for  interfering  by  mandamus  when  it  does 
not  appear  that  the  election  has  not  been  vitiated." 
That  is  a  case  upon  mandamus,  but  the  principle 
of  law  is  exactly  the  same  in  that  case  as  in  this. 
If  upon  the  evidence  there  had  been  any  such 
proot  as  seems  to  have  been  required  in  tne  two 
cases  at  common  Jaw,  and  which  would  bereauirea 
in  any  case  to  establish  a  grievance  in  oraer  to 
justify  the  complaint,  and  more  than  that  to  jastify 
the  administering  of  the  relief  which  this  state- 
ment of  claim  calls  for,  it  must  be  shown  that 
there  has  been  some  wrong  done  to  the  persons 
in  whose  behalf  the  present  plaintiff  moves,  and 
there  has  not  been  a  particle  of  evidence  upon  that 
subject.  On  the  authority  of  those  two  cases  to 
which  I  have  referred,  and  still  more  on  the 
authority  of  Attorney  General  v.  Parker,  before 
Lord  Hardwicke,  I  am  of  opinion  that  I  can  grant 
no  relief  upon  this  action.  If  the  ratepayers 
and  parishioners  have  been  prevented  from  exer- 
cising what  was  their  right,  and  which  they  might 
have  exercised  I  do  not  doubt,  but  they  were  pre- 
vented by  their  own  conduct,  because,  although 
they  were  prevented  by  the  churchwardens  from 
holding  a  meeting  by  ballot,  and  from  polling  at 
various  places,  that  is  all  they  were  prevented 
from  doing,  and  ther;ght  of  voting  at  the  election 
of  the  clergyman  they  were  not  prevented  from 
exercising  at  all.  But  some  of  them  have  de- 
clined to  vote.  I  do  not  know  what  motives  may 
have  induced  them  not  to  vote,  or  what  pro- 
ceedings they  may  have  contemplated  at  that 
time,  but  still  there  is  certainly  no  particle  of 
evidence  that  would  justify  me  in  coming  to  the 
conclusion  that  if  every  man  who  is  interested 
with  the  plaintiff  in  this  suit  had  declined  to  vote, 
and  was  not  prevented  by  what  was  done,  that, 
therefore,  he  would  be  entitled  to  the  relief  he 
asks  by  this  action ;  because,  although  he  could 
not  have  it  m^do  et  forma,  according  to  his  own 
wishes,  he  had  it  abundantly,  plentifully,  and 
might  have  exercised  it  peaceably  without  any 
kind  of  interruption.  "Well  now  I  have  a  few 
words  to  say  upon  what  formed  the  subject  of  Sir 
H.  Jackson  s  argument  in  this  case,  when  he  said 
that  if  the  plaintiff  and  the  persons  who  concur 
in  his  views  had  had  their  own  way  and  had  esta- 
blished an  election  by  ballot,  that  would  have 
been  wholly  illegal.  I  cannot  follow  that  at  all, 
and  having  attended  to  the  authorities  which 
were  referred  to  I  cannot  conceive  anything  to 


justify  that  assertion.  The  case  of  Faulkner  v. 
Elger  only  decides  that  an  election  by  ballot  is 
not  lejjal  because  it  does  not  afford  the  op- 
portunity of  a  scrutiny,  and  Lord  Eldon  echoes 
the  same  opinion,  though  he  seems  to  have 
hesitated  very  much  about  it.  Bat  he  refers 
to  the  fact  that  there  are  societies  and  insti- 
tutions in  this  country  in  which  for  centuries 
past  the  mode  of  election  by  ballot  had  been 
practised,  so  that  it  was  common  enough.  Acts 
of  Parliament  regulating  Municipal  and  Parlia- 
mentary election  which  have  introduced  voting 
by  ballot  have  at  the  same  time  introduced 
regulations  which  have  freed  voting  by  ballot 
from  the  objections  which  were  taken  in  Faulkener 
V.  Elger,  Now  you  can  trace  with  perfect 
accuracy  by  the  machinery  which  is  adopted 
the  persons  who  vote  and  everything  that  is 
necessary  to  insure  the  validity  of  the  vote.  Is 
there  anything  by  which  the  parishioners  of 
Clerkenwell,  not  intending  to  adopt  those  statutes 
as  statutes,  not  requiring  or  insisting  that  the 
statutes  gave  them  this  right — but  being  the 
persons  in  whom  the  right  and  duty  of  electing  is 
vested  by  law — ^are  prevented  from  adopting  these 
improvements  which  have  taken  place  in  our 
generation  P  They  find  a  more  useful  and  effica- 
cious mode  of  voting  than  that  which  their  fore- 
fathers practised,  and  therefore  they  say,  "  We 
choose  to  adopt  the  ballot."  In  my  opinion  there 
is  nothing  invalid  in  the  resolution  tliat  this  elec- 
tion should  be  carried  out  by  ballot.  When  it  is 
said  that  the  ancient  custom  and  usage  of  this 
parish  has  been  to  have  open  polUng,  I  do  not 
nnd  any  foundation  for  that  argument.  There  is 
no  ancient  custom  which  imposes,  or  which 
amounts  to  a  binding  authority,  upon  the  parish- 
ioners at  this  day.  They  are  as  free  as  their 
ancestors  to  prescribe  the  regulations,  provided 
they  are  lawful.  They  are  free  to  say  that  one  or 
two  hundred  years  ago  a  certain  custom  or  habit 
prevailed  of  electing  in  a  particular  way,  but  they 
are  satisfied  that  that  is  not  now  a  judicious  mode 
of  exercising  their  unquestionable  rights,  and 
therefore  they  will  resolve  to  exercise  it  in  a 
different  way.  That,  in  my  opinion,  they  are  per- 
fectly entitled  to  do.  Being  therefore  of  opinion 
that  the  resolutions  which  had  been  proposed  on 
30th  Aug.,  and  which  were  intercept^  by  the 
mere  wrongful  act  of  the  churchwarden,  who  ran 
from  his  chair  when  the  motion  was  being  put, 
were  perfectly  valid,  and  being  of  opinion  that 
the  conduct  of  the  churchwarden  was  wholly 
erroneous,  I  think  that  the  election  which  after- 
wards took  place  was  open  to  objection  on  that 
score.  But  the  election  having  taken  place,  and 
there  being  no  evidence  whatever  that  it  was  im- 
properly conducted,  or  that  any  voter  was  pre- 
vented from  recording  his  vote  in  his  own  way,  I 
think  it  right  that  this  action  should  be  dismissed. 
I  cannot  however  dismiss  it  with  CDsts.  I  cannot 
give  the  churchwardens  costs  because  in  my 
opinion  they  have  not  discharged  their  plain  duty 
properly.  I  cannot  give  the  trustees  costs  because 
they  have  taken  part  with  the  churchwardens, 
and  have  thrown  in  their  lot  with  them,  and  as 
far  as  I  can  judge  and  see  do  not  add  one  shilling 
to  the  costs  of  the  action.  Nor  can  I  give  costs 
to  Mr.  Rose.  If  he  had  relied  on  the  validity  of 
his  election  well  and  good.  He  might  have  done 
so,  but  he  has  made  himself  a  partisan  in  the  dis- 
cussion of  this  matter,  the  legality  of  which  I 
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have  been  oonsiderinff,  and  against  the  legality  of 
which  I  have  decided.  Therefore,  I  can  make  no 
order  as  to  costs.  The  decree,  therefore,  will  be, 
and  the  judgment  is,  to  dismiss  this  action 
without  coetB. 

Solicitors  for  the  plaintiffs.  Boohs,  Kewriek,  and 
Co, 

Solicitors  for  Mr.  Rose,  Lewis  and  Son, 

Solicitors  for  the  churchwardens  and  trustees, 
/.  BouUon  and  Son, 


DIVISIONAL    COURT   FOR   APPEALS 
FROM  INFERIOR  COItRTS. 

Seported  by  M.  W.  McKsllab,  J.  SL  Lilt,  and  B.  H. 
AxpHiBTT,  Eaqn.,  Baniiten-ftt-lAW. 


Thursda/y,  April  27,  1876. 
Van  Mining  Company  Limitbd  (apps.)  v,  Ohubch- 

WARDENS  OF  LlANIDLOES  (rcsps.). 

Baiing  of  lead  mine — I>ifferent  leases — Beservaiion 
in  kindr-S7  ^  38  Vict.  c.  64,  «.  13. 

The  appellants  occupied  amd  worked  a  lead  mine 
under  three  leases :  by  one  a  royalty  of  one  four' 
teenth  of  the  minerals  obtained  under  it,  when 
ready  for  srn^Uvng  and  merchantable  on  the 
banks  of  the  works,  was  reserved  to  the  lessor,  or 
at  his   option  in  lieu  thereof  the  full  valiM  in 


money ;  by  the  secor^  and  third  the  lessor,  who 
was  a  different  person  from  the  lessor  of  the  first 
lease,  had  a  reservation  for  the  time  being  only  in 
money.  The  appellants  were  rated  for  the  mc^- 
chinery  and  buddings  occwpied  for  the  purposes  of 
the  mine,  and  the  lessor  of  the  first  lease  for  the 
mine  and  the  royalty  or  dues  wholly  reserved  in 
kind. 

Held,  upon  appeal,  that  this  was  a  case  within  the 
exemption  of  the  Bating  Act  1874  (37  ^  38  Vict, 
c.  54),  s.  13 ;  that  the  previous  rabmg  clcuuses  as 
to  mines  did  not  apply  to  it ;  and  thai  the  ra4e 
v,as  properly  maS^,. 

This  was  a  special  case  stated  for  the  opinion  of 
this  court  unaer  12  &  13  Vict.  c.  45,  s.  11. 

The  appellants  are  the  Van  Mining  Compianv 
(Limited),  and  the  Most  Honourable  the  Marquis 
of  Londonderry. 

The  respondents  are  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Llanidloes 
and  their  assistant  overseer,  and  the  assessment 
committee  of  the  Newtown  and  Llanidloes  Union, 
in  the  county  of  Montgomery. 

The  assessment  committee  of  the  Newtown  and 
Llanidloes  Union  in  June  1875  made  an  assess- 
ment, upon  which  the  overseers  of  the  poor  of  the 
parish  of  Llanidloes  on  the  3rd  July  1875  made 
the  following  poor  rate : — 


Parish  or  LiiAhidlons  -Batn  kadn  in  thb  Month  of  July,  1875. 


No. 

1 

Kuneof 
Oooaptar. 

Hameof 
Owner. 

Dmoc  iplloii  of  Fvopartx 
Batad. 

Name  or 
Sitoation  of 

Estimated 
Extent. 

Oroaa 

Estimated 

BentaL 

Rateable 
Yalae. 

Bate  at  1«. 
in  the 
Pound. 

m 

Marqnte  of 
LoadondeRy. 

Comiway 
(limitod). 

Harqnif  of 
Londondeny. 

Van  TWlniwy 

Company 
(Llmuad). 

Lead  mine  and  the  royal^ 
or  dnea  whoUy  reaerred 
in  kind. 

The    enginea.    maohinerj* 
workahope,      tramwava, 
and  other  plant,  bnud- 
ingB«aad  worka,  and  aor- 
faoe  of  land  oooupied  in 
conneoUon  with  and  f6r 
the  parpoaea  of  the  mine. 

Van  Minaa. 

-» 

•Dittos 

J 

£     s.    d. 
58iei2    8 

8548  10    0 

£     «.    d. 
6840  12    8 

8808    0    0 

£    «.    d. 
898   9    7i 

148  14    • 

Tlie  present  appeal  is  from  the  said  assessment 
and  rate. 

The  Van  Mining  Company  (Limited)  are  the 
leasees  of  certain  lead  mines  known  as  the  Van 
Mines,  situate  in  the  parish  of  Llanidloes,  and  in 
the  above  mentioned  union  and  county. 

These  mines  are  oocupied  and  worked  by  the 
Van  Mining  Company  (Limited),  under  the  three 
following  leases,  copies  of  which  were  in  the 
appendix  marked  respectively  A,  B,  and  C. 

The  first  lease  dated  11th  April  1864  is  from  Earl 
and  Countess  Vane  to  Messrs.  Edward  Morris 
and  Joseph  Howell,  which  by  subsequent  assign- 
ments has  become  and  is  now  the  property  of  the 
appellants,  the  Van  Mining  Company  (Limited), 
and  is  the  one  marked  A  in  the  oppendiz. 

The  reddendum  in  this  lease  is  the  royalty  of 
one  full  fourteenth  parb  or  share  of  the  minerals 
had  or  obtAiced  under  the  said  lease  when  ready 
for  Kmelting  and  merchantable  on  the  banks  of 
the  Maid  works,  or  at  the  option  of  the  lessors  in 
lieu  thereof  the  full  value  thereof  in  money. 

The  second  lease,  dated  25th  March  1870,  is 
from  Sir  Watkin  Williams  Wynn,  Bart,  to  the 
Van  Mining  Company  (Limited),  and  id  the  one 
marked  B  in  the  appendix. 

.\Un.  Cas.  —  Voi    X 


The  reddendum  in  this  lease  is  wholly  in 
money. 

The  third  lease,  dated  29th  Sept.  1871,  is  from 
Sir  Watkins  Williams  Wynn,  Bart.,  to  the  Van 
Mining  Company  (Limited),  and  is  the  one  marked 
C  in  the  appenaiz. 

The  reddendum  in  this  lease  is  a  minimum 
dead  rent  of  lOOZ.  in  money,  and  also  one- tenth  of 
the  ores  and  minerals  which  should  be  got  and 
raised  out  of  the  premises — or,  at  the  option  of  the 
lessor,  the  value  thereof  in  money — after  the  same 
should  have  been  washed,  dressed,  and  made 
merchantable. 

The  appellants  have  not  raised  any  ores  or 
minerals  out  of  the  premises  contained  in  this 
lease,  but  have  and  are  working  under  the  same. 
They  also  work  a  quarry,  and  have  erected  a 
magazine  for  dynamite  thereon,  and  the  same 
intersects  and  forms  the  only  means  of  passage 
from  one  part  to  another  of  the  premises  held 
under  lease  A. 

The  above-mentioned  leases,  and  the  facts 
mentioned  in  the  recitals,  form  part  of  this  case. 

The  watercourse  and  reservoir  mentioned  in  the 
lease  marked  B  are  occupied  with  and  in  con- 
nection  with  and   for  the    purposes  of   the  Van 
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iUOme  only«  but  are  not  comprised  within  the 
boundaries  of  lease  A. 

Th»  rents  reserved  by  these  leases  have  always 
been  paid  in  money. 

The  mines  are  and  always  have  been  worked  by 
means  of  a  shafts  or  shafts,  and  the  ore  is  obtained 
wholly  from  undergrround  workinera.  The  shafts 
are  sunk  on  part  of  the  land  comprised  within  the 
boundaries  of  lease  A,  and  on  the  said  lands  the 
eng^e  houses  and  other  buildings  and  works  con- 
nected with  the  Van  Mines  are  constructed. 

On  the  land  comprised  within  the  boundaries 
of  lease  B  some  buildings  have  been  erected,  and 
a  reservoir  constructed,  from  which  reservoir  the 
water  is  conveyed  by  watercourses  to  the  mine. 

The  appellants  have  never  before  been  assessed 
or  rated  in  respect  of  this  mine,  nor  the  royalty 
or  dues  thereof,  nor  for  the  machinery  or  workk 
in  connection  with  it. 

The  respondents  contend  that  the  appellant,  the 
Marquis  of  Londonderry,  is  liable  to  be  assessed 
and  rated  under  43  Eliz.  c.  2,  as  for  royalty  or 
dues  wholly  reserved  in  kind,  and  not  under  the 
rating  Act  of  1874  (37  k  38  Vict.  c.  54) ;  and  they 
fhrther  contend  that  the  appellants,  the  Van 
Mining  Company,  are  liable  to  be  assessed  under 
the  statute  43  Eiiz.  c.  2  for  the  surface  lands  com- 
prised in  the  lease  B,  and  for  the  shafts,  buildings, 
machinery,  reservoir,  and  watercourses  connected 
with  the  Van  Mine;  and  they  have  so  assessed 
and  rated  them  accordingly. 

The  appellants  contend  that  the  Van  Mine 
should  be  assessed  and  rated  under  the  estimate 
of  value,  and  in  the  manner  prescribed  by  the 
Bating  Act  of  1874  (37  &  38  Yict.  c.  54),  and  not 
under  43  Eliz.  c.  2 ;  and  the  Marquis  of  London- 
derry, one  of  the  appellants,  contends  that  he  is 
not  liable  to  be  assessed  or  rated  as  occupier  of 
the  Van  Mine  or  thQ  royalty  or  dues  thereof. 

The  question  for  the  opinion  of  the  court  is : 
Whether  under  the  facts  and  documents  above  set 
forth  the  premises  mentioned  in  ihe  said  leases 
or  any  and  which  of  them  respectively  should  be 
assessed  and  rated  under  43  Eliz.  c.  2,  or  the 
lUkfciDg  Act  of  1874  (37  &  38  Yict.  c.  54),  or  on 
what  principle  the  same  should  be  assessed  and 
rated. 

If  the  court  should  be  of  opinion  that  the  above 
assessment  and  rate  are  wrong  in  law,  the  deci- 
sion of  this  court  is  to  be  in  favour  of  the  appel- 
lants, and  judgment  of  allowance  of  the  said 
appeal  and  for  such  costs  as  the  court  shall 
adjudge,  and  for  the  amendment  of  the  said 
assessment  and  rate,  and  that  the  said  amendment 
shall  be  entered  at  the  sessions  accordingly  ;  but 
if  the  court  should  be  of  the  contrary  opinion,  its 
decision  is  to  be  in  favour  of  the  respondents,  and 
judgment  for  dismissing  the  appeal  and  for  such 
costs  as  the  court  shall  adjudge  is  to  be  entered 
at  the  sessions  accordingly. 

The  material  part  of  lease  A  was  that  by  which 
the  lessors  demised  to  the  lessees  the  premises  as 
follows : 

To  have  and  to  hold,  use,  ezeroiBe,  work,  and  enjoy 
the  Baid  minra  and  mineraU,  and  all  and  eingnlar  the 
liberties,  powers,  privileges,  anthoritiea,  and  premiaes, 
hereinbefore  expressed  to  be  herebj  demised  and  granted 
unto  the  said  lessees,  their  ezeoatore,  administrators, 
and  assigns  from  the  2S^h  Sept.  1863  for  tiie  fall  tad  and 
term  of  twenty-one  years  from  thonoe  next  ensmng  and 
folly  to  be  oomplete  and  ended,  yielding  and  rendering 
therefore  yearly  and  every  year  at  the  times  and  in  the 
manner  hereinafter  mentioned  daring  tiie  oontinnanoe  of 


iemise  auto  the  said  lessors  and  to  the  penoa  er 
persons  for  the  time  being  entitled  to  the  reveraioa  or 
remainder  of  the  premises  hereby  demised  immediately 
expectant  on  the  determination  of  the  said  term  hereby 
granted  tiie  royidty  of  one  full  fourteenth  part  or  shave, 
the  whole  into  fourteen  equal  parts  or  ahaies  to  be 
divided  or  considered  as  divided,  of  all  and  singular  the 
ores,  mines,  and  minerals  which  shall  be  had  or  obtidned 
oat  of  or  from  the  said  premises  hereby  demised  or  any 
part  thereof,  the  same  to  be  rendered  on  the  ba&ke  <x 
the  said  works  when  ready  for  smelting  and  merohaot- 
able  at  snoh  time  or  times  as  hereinafter  covenanted  in 
that  behalf,  or  otherwise  at  the  option  of  the  said  leaeoie 
and  the  person  or  persons  entitled  as  aforesaid,  yielding 
and  "jsiti^mg  at  the  times  and  in  the  manner  hereinafter 
mentioned  in  lieu  of  the  said  last  mentioned  rent  or 
royalty  unto  the  said  lessors  and  to  the  person  or  peraonfl 
entitled  to  the  immediate  reversions  or  remainder  as 
aforesaid,  the  fall  valne  in  money  of  sach  one  fourteenth 
part  or  share  on  the  bank  of  the  said  works  of  all  suoh 
ores,  mines,  and  minerals,  and  other  matters  as  shall  be 
raised  and  gotten  oat  of  the  said  premises,  and  rendered 
ready  for  smelting  and  merchantable  as  aforesaid  at 
snoh  time  or  times  as  hereinafter  oovenanted  in  that 
behalf,  such  rendering  and  delivering  and  payments  to 
be  respectively  clear  of  all  costs,  and  expenses,  or  losses 
of  and  attending  'he  raising,  getting,  nuking  ready  for 
smelting,  rendering,  selling,  and  disposing  of  the  eaid 
ores,  mmes,  and  minerals,  and  other  matters  and  pro- 
duce, and  of  all  taxes,  charges,  and  assessments  what- 
soever, save  and  except  the  landlord's  tax. 

Ma/nisty,  Q.C.  (with  him  Crompton)  atgned  for 
the  appellants. — By  sect.  3  of  the  Bating  Act  1874 
(37  &  38  Yict.  c.  54),  the  Poor  Bate  Acts  are  ex- 
tended to  certain  "  hereditaments  in  like  manner 
as  if  they  were  mentioned  in  the  recited  Act,"  viz., 
43  Eliz.  c.  2.  Amongst  other  hereditaments,  **  (3) 
To  mines  of  every  kind  not  mentioned  in  the 
recited  Act."  And  by  section  7,  "  Where  a  tin, 
lead,  or  copper  mine  is  occupied  under  a  lease  or 
leases  granted  without  fine,  on  a  reservation  wholly 
or  partly  of  dues  or  rente  the  gross  value  of  the 
mine  shall  be  taken  to  be  the  annual  amount  of 
the  whole  of  the  dues  payable  in  respect  thereof 
dnriuff  the  year  ending  on  the  31st  Deoember 
preceding  the  date  at  which  the  valuation  list  is 
made,  in  addition  to  the  annual  amount  of  any 
fixed  rent  reserved  for  the  same  which  may  not  be 
paid  or  satisfied  by  such  dues.  The  rateable 
annual  value  of  such  mine  shall  be  the  same  as 
the  gross  value  thereof,  except  that  where  the 
person  receiving  the  dues  or  rent  is  liable  for  re- 
pairs, insurance,  o'r  other  expenses  necessary  to 
maintain  the  mine  in  a  state  to  command  the 
annual  amount  of  dues  or  rent,  the  average  annual 
cost  of  the  repairs,  insurance,  and  other  expenses 
for  which  he  is  so  liable  shall  be  deducted  from 
the  gross  value  for  the  purpose  of  calculating  the 
rateable  value.  In  the  following  cases,  namely. 
First,  where  any  such  mine  is  occupied  under  a 
lease  granted  wholly  or  portly  on  a  fine ;  secondly, 
where  any  such  mine  is  occupied  and  worked  by 
the  owner ;  and  thirdly,  in  the  case  of  any  other 
such  mine  which  is  not  excepted  from  the  pro- 
visions of  this  Act^  and  to  which  the  foregoing 
provisions  of  this  section  do  not  apply,  1  he  gross 
and  rateable  annual  value  of  the  mine  shall  be  taken 
to  be  the  annual  amount  of  the  dues,  or  dues  and 
rent,  at  which  the  mine  might  be  reasonably  ex- 
pected to  let  without  fine  on  a  lease  of  the  ordinary 
da  ration,  according  to  the  usage  of  the  country, 
if  the  tenant  undertook  to  pay  all  tenants'  rates 
and  taxes  and  tithe  rentcharge,  and  also  the 
repairs,  insurance,  and  other  expenses  necessary 
to  maintain  the  mine  in  a  state  to  command  such 
annual  amount  of  dues,  or  dues  and  rent.  The 
parser,  secretary,  and  chief  managing  agent  for 
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the  tivie  being  of  any  tin,  lettd,  or  copper  mineb 
or  anj  ol  them,  maj,  if  the  orerseers  or  other 
rating;  authority  think  fit,  be  rated  as  the  occupier 
thereoL  In  this  section,  the  term  '  mine '  when 
a  mine  ia  ooenpied  nnder  a  lease,  iDcladee  the 
oodergroond  workings,  and  the  engines,  ma- 
chinery, workshops*  tramwajs,  and  other  plant, 
buildings  (not  being  dwelling  houses),  and  works 
and  surface  of  laira  occupied  in  connexion  with 
and  for  the  purposes  of  the  mine,  and  situate 
within  the  boimdaries  of  the  land  comprised  in 
the  lease  or  leases  under  which  the  dues  or  dues 
and  rent  are  payable  or  reserved:  the  term 
'dues'  means  dues,  royalty^  or  tolT,  efther  in 
moziej  or  partly  in  money  and  partly  m  kind; 
Mid  the  amount  of  dues  which  are  reserred  rni  kind 
means  the  value  of  such  dues  :  the  term  *  lease ' 
means  tease  or  sett,  or  licence  to  work,  or  agree 
ment  for  a  lease  or  sett,  or  licence  to  work  : 
tlie  term  '  fine '  means  tm»,  preminm,  or  foregift, 
or  other  pigment  or  eonsiderafeion  in  the  nature 
thereof."  B^  sect.  8,  "  Where  any  poor  or*  other 
local  rate  which  at  the  commencement  of  tbts  Act 
any  lessee,  licensee^  or  grantee  of  »  mine  is  exempt 
from  being  rated  to  in  respect  oi  saoh  mine  oe- 
oosaes  payable  by  him  in  respect  of  such  mine 
darisj^  the  continuance  of  bis  lease,  grant,  or 
licence,  or  before  the  arriyal  of  the  period  at  which 
she  amount  of  the  rent,  royalty,  or  dues  is  liable 
to  revision  or  readjustment,  he  may  (unless  he  has 
specifically  contracted  to  pay  such  rate  in  the*  event 
of  the  abolition  of  the  said  exemption)  deduct  from 
any  rent,  royalty,  or  dues  payable  by  him,  one  half  of 
any  soch  rate  paid  by  him :  provided  that  he  shaU 
not  deduct  aay  sum  exceeding  what  one  half  of 
the  rate  in  the  pound  of  such  poor  or  other  local 
rate  would  amount  to,  if  calculated  upon  the  rent, 
royalty,  or  dues  so  payable  by  him."  By  seet. 
13,  **  Nothing  in  this  Act  sball  apply  to  a  owne  of 
which  the  royalty  or  dues  are  for  the  time  being 
wholly  reserved  in  kind,  or  to  the  owner  or  occor 
pier  thereof."  The  sole  question  in  this  ease  is 
whether  sect.  13  applies  to  it  or  not.  [Baaic- 
WELL,  B. — ^If  it  were  not  for  leases  B  and  G, 
sect.  13  would,  I  presume,  admittedly  apply.] 
Sabjeet  to  a  further  question  whether  the  reserva- 
tion in  lease  A  is  in  kind.  But  this  is  a  mine 
held  nnder  leases,  and  sect.  13  does  not  apply 
to  it  for  that  reason ;  there  are  express  provisions 
in  the  Bating  Act  applicable  to  mines  held  under 
several  leases,  e.a*,  sect.  7.  As  to  the  reser- 
vatioB,  it  is  either  in  kind  or  money,  at  the  option 
of  the  landlord.  [fiBAMWSLik,  B.  — Could  they 
before  this  Act  have  caught  the  landlord  upon 
this  reservation?  MeUor,  Q.C. — Tes;  upon  the 
aotbority  of  Bets  v.  iSf^.  Austell  (5  B.  &  Aid  693).] 
The  old  law  has  been  much  questioned  recently : 
(tee  Quest  v.  East  Dean,  L.  Kep.  7  Cj.  B.  331 ; 
KiUowY.  Liskeard  Union,  31  L.  T.  Bep.  N.  S.  601.) 
By  affirming  this  rate  the  court  would  be  carrying 
the  old  princifpde  further  than  it  has  been  carried 
hitherto^  although  there  is  now  a  new  system  for 
rating  mines. 

Melhyi\  Q.C.  (with  him  Gliannell)  appeared  for 
the  respondents. 

Bbaxwell,  B. — We  need  not  trouble  you,  Mr. 
liellor.  It  seems  *o  me  th«kt  sect.  13  of  theftating 
Act  1874  is  applicable  to  this  cane,  andl  exclndes 
these  premises  from  being  rated  nndei^  the  new 
system  <>8tabK8bed  by  that  Act.  I  think,  too,  it  is 
i^ssenable  that  the  old  system  sheuld  here  apply. 


It  was  a  carious  device  by  which  the  rating  aatho- 
rities  sot  over  the  exemption  of  mines,  which  was 
maintained  on  the  ground  of  their  not  being  men- 
tioned in  the  Act  of  Elisabeth;  but  it  was 
established  law,  and  Lord  Londonderry  was  liable 
to  be  rated  before  this  recent  statute^  Akhongh 
he  might  to  some  extent  be  reached  by  sect.  8, 
yet  I  think  he  clearly  comes  within  sect.  19^  which 
IS  a  reasonable  provision  to  prevent  the  existing 
obligations  of  parties  from  being  altered.  The 
first  question  which  arises  under  that  section  is 
whether  this  is  "  a  mine  *'  to  which  the  reservation 
applies.  I  think  it  is,  for  of  all  the  premises  rated 
the  only  taking  of  ore  is  from  that  part  which  is 
leased  &om  Lord  Londonderry  and  liable  to  the 
reservation.  Further,  I  think,  if  this  be  not  so, 
the  part  held  under  lease  A  must  be  taken  aa  a 
separate  holding,  which  would  come  to  the  same 
thmg*  But  another  objection  has  been  taken  by 
Mr.  Mania ty,  that  this  case  does  not  come  within 
the  other  words  of  the  section ;  it  is  neceesary  that 
''  the  rovaltv  or  dues  are  for  the  time  being  wholly 
reserved  in  kind."  Now,  in  the  first  place,  it  is  said 
that  the  royalty  cannot  be  in  kind  when,  the 
material  has  first  to  be  made  ready  for  smelting  and 
merchantable;  and  in  the  next,  that  the  alternative 
option  of  the  lesser  to  take  the  value  in  money  is 
enough  to  put  the  af>pellants  oat  of  the  reach  of  the 
13th  section.  That  section,  however,  was  elearly 
intended  to  cover  all  cases  in  whi<di  rateability 
previously  existed ;  and  the  device  by  which  such 
rateability  was  established,  although  it  waa  so 
stretched  as  to  become  occasionally  diffiouk  to 
comprehend,  applied  to  such  a  case  as  this.  The 
case  of  R&a.  v.  St,  AvsteU  (5  B.  &  Aid.  693)  was 
open  to  both  these  objections  ;  and,  although  they 
are  not  specifically  alluded  to  in  the  judgments, 
they  must  have  been  considered.  That  judgment, 
therefore^  shows  that  under  such  circumstances 
the  landlord  could  be  got  at  tor  rating  purposes, 
and  it  must  govern  our  conclusion  in  this  case. 
I  think  Lord  Londonderry  comes  properly  within 
the  application  of  sect.  13,  and  the  appellants  wese 
rightly  rated.  Our  judgment  will  be  for  the 
respondents 

Mellob,  J. — T  am  entirely  of  the  same  opinion. 
As  to  sect.  13,  whether  Rex.  v.  St.  Austell  was  riglit 
or  not,  that  principle  of  rating  has  been  established 
a  long  time,  and  h  was  the  intention  of  the  new 
Act  to  reserve  all  previously  rated  mines  from  its 
application.     The  rate  must  be  affirmed. 

D£NMAjf,  J. — I  aiSk  of  the  same  opinion. 

Judgmmit  for  respondents. 

Solicitor  for  appellants,  T,  H.  Harrison. 

Solicitors  for  respondents,  Milne,  Riddle,  and 
Mellor,  for  Williams,  Qitiins,  and  Ta^lor^ Newtown, 
Montgomeryshire. 


Feb.  ^amdMay  11, 1876. 

(Before  Cleasbt,  B.,  GBors  and  Fibld,  J  J.). 

BiiAKB  V.  Beech. 

Oaniivff  house — Statutes  8^9  Vict,  c,  109*,  s.  3  and 
16  4*  17  Vict.  c.  119,  «.  ^d— Conviction  of  justices 
without  infitrmatum  or  swmnnons. 

By  8^9  Vict.  r.  1 09, «.  3,  a  jtmtico  offk"  ppoce,  on  com- 
plaint  made  before  him  on  onth  thitt  there  im  reason 
to  suspect  any  house,  room,  or  plare  of  being  k&pt 
or  lucd  as  a  yarning  house,  may  give  authority  by 
spscialwaaraait  under  his  haand,  to  any  const Mett 
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to  enter  such  house,  room,  or  place,  and,  if  neces' 
sa/ry,  to  use  force  for  makmg  such  entry,  amd  to 
arrest  aU  persons  fotmd  therein.  By  16  ^  17 
Vict,  e.  119, 8.  3,  any  owner,  or  occupier,  or  persons 
homing  the  management  of  any  house,  Sfc,  ar^ 
Ufho  use  it  for  the  purpose  of  betting,  are  Viable 
on  swnmary  conviction  before  two  justices  to  a 
penalty  not  exceeding  one  hundred  pounds,  and 
on  the  non'payment  thereof,  or  in  the  first  instance 
ma/y  be  comaniMed  to  prison  with  or  without  hard 
labour  for  any  perioa  not  exceeding  six  months. 
And  by  sect.  11  power  is  conferred  upon  justices  to 
issue  a  warrant  authorising  constahUs  to  enter  any 
house,  office,  room,  or  phice  kept  and  used  as  a 
betting  house  or  office,  arhd  to  arrest  persons  found 
therein. 
The  respondent,  who  was  the  chief  constable  for  the 
borough  of  Bolton,  laid  a  complaint  upon  oath 
before  a  justice  of  the  peace  a/Aing  for  the  borough 
tnat  a  house  was  kepi  or  used  as  a  common  gaming 
itouse  within  the  meaning  of  S  ^  9  Vict,  c,  110. 
Tlie  justice  thereupon  issued  his  warrant,  and 
authorised  the  constables  to  enter  into  the  house 
and  to  arrest  aU  persons  found  therein.  By 
virtus  of  this  warrant  the  appellant,  who  was 
foundinthe  house, was  arrested,  brought  beforetwo 
justices,  and  charged  under  16  ^  17  Vict.  e.  119, 
as  a  person  who  had  the  management  of  a  room 
used  for  the  purpose  of  betting  with  persons 
resorting  thereto.  No  information  was  laid,  nor 
was  any  summons  issued  to  the  appellant 
embodying  the  substance  of  eueh  information. 
The  appellants  solicitors  objected  to  tne  hearing 
and  determination  of  the  charge  by  the  justices  on 
the  ground  that  in  the  absence  of  such  information 
and  summons  the  proceedings  were  void.  The 
justices,  however,  overruled  the  objection,  and 
after  heading  the  evidence  convicted  the  appellant. 

Held  by  Cleasby,  B,  and  Orove,  J,  (Field,  J,  dis- 
sentiente),  that  the  information  and  summons  were 
necessary,  and  that  the  conviction  was  therefore 
bad. 

This  was  a  case  stated  under  the  statute  20  &  21 

Vict.  c.  43. 

1 .  At  a  petty  sessions  holden  at  the  boroagh  of 
Bolion,  on  the  23rd  Oct.  1875,  Robert  Blake,  the 
above-named  appellant  was  brought  before  us  with 
other  persons  by  virtue  of  a  warrant  granted  by 
William  Henry  Wright,  Esq.,  one  of  Her  Majesty's 
mstices  of  the  peace  acting  in  and  for  the  said 
borough  under  the  authority  of  16  Sd  17  Yict. 
c.  119,  an  Act  for  the  suppression  of  betting 
houses,  the  appellant  and  the  other  persons  being 
found  in  a  certain  house  within  the  said  borough, 
alleged  to  be  used  for  the  purpose  of  bettinc^  noon 
horse  races  which  warrant  was  in  the  words 
following; : 

Boroagh  of  Bolton,  in  the  oouni^  of  Lancashire  to  wit. 
— To  the  oonetablee  of  the  borough  of  Bolton,  in  the  said 
ooonty  and  to  other  peace  of&oers  in  the  oonnty  aforesaid, 
Whereas  it  appears  to  me,  William  Henry  Wright,  Esq., 
one  of  the  jaatioee  of  our  Lady  the  Qaeen ,  assigned  to  keep 
the  peace  in  the  said  boroosh,  by  the  information  on  oath  m 
Thomas  Beeoh,  of  the  said  borongh,  ohief  eonstable,  that 
the  house  known  as  the  *' Angel"  situate  in  Church- 
gate,  in  Qreat  Bolton,  in  the  said  borongh,  is  kept  or 
used  aa  a  common  gaming  hoose  within  the  meaning  of 
an  Act  passed  in  the  8th  Sl  9th  years  of  the  reign  of  the 
Her  present  Majeety,  intitoled  ''An  Act  to  amend  the 
law  concerning  games  and  wagers,"  this  is,  t  erefore,  in 
the  name  of  our  Ladj  the  Qaeen  to  require  yon,  with  each 
assistants  von  may  find  necessary,  to  enter  into  the  said 
boose,  and  if  necessary  to  use  force  for  making  each 
entry  whether  by  breakinir  doors  or  otherwise   and  to 


arreetj'iearoh.  and  bring  before  me  or  other  of  the  josticet 
of  onr  Lady  tne  Qaeen  assigned  to  keep  the  peace  within 
the  borongh,  all  snch  persons  found  therein  and  to 
seize  all  fists,  cards,  or  other  documente  relating  to 
racing  or  betting  found  in  such  house  or  promisee,  to  be 
dealt  with  according  to  law,  and  for  so  doing  this  shall  be 
yonr  warrant.  Gi?en  under  my  hand  and  seal  at  Great 
^Iton,  in  the  said  boroagh  this  15th  Oct  1875. 

W.  H.  Wbioht,  J.P. 

2.  The  appellant  was  cbarffed  under  the  3rd 
section  of  the  Act  16  &  17  Vict.  c.  119,  "For 
that  he,  the  said  appellant,  on  the  17th  Oct.  1875, 
at  the  borough  aforesaid,  being  the  person  haying 
the  management  of  a  room  in  a  certain  house  calleii 
the  'Angel'  situate  at  Ohurch-gate,  Grreat 
Bolton,  in  the  said  borough,  did  use  such  room  for 
the  purpose  of  betting  with  persons  resorting 
thereto  upon  certain  events  and  contingencies,  to 
wit  certain  horseraces,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided." 

3.  The  evidence  given  before  us  was  as  foUows,^ 
in  regard  to  the  appellant :  On  Sunday  the  17th 
Oot.  1875,  at  about  7  o'clock  in  the  evening,  a 
number  of  police  officers  of  the  said  borough, 
under  the  guidance  of  Thomas  Beech,  chief  con- 
stable of  the  said  borough,  In  pursuance  of  the 
warrant  before  mentioned,  went  to  the  public- 
house  called  the  Angel,  in  Churohgate  aforesaid* 
kept  by  James  Putney  Weston.  In  a  room 
behind  the  vaults,  which  is  not  open  to  the  sti^et, 
they  found  the  appellant  and  sixteen  other 
persons.  There  are  cushioned  seats  all  round  the 
room.  At  the  time  the  police  entered  the  appel- 
lant was  on  his  feet  at  one  end  of  the  room.  At 
the  point  where  the  appellaDt  stood  there  is  a 
seat  with  arms  to  it.  tfpon  the  officers  entering 
the  appellant  put  his  hands  behind  hiuL  His 
hands  were  seized,  and  he  then  dropped  on  the 
floor  a  book  and  a  piece  of  paper.  The  book  was 
picked  up  and  was  found  to  contain  memorandums 
relating  to  betting.  The  house  was  searched,  and 
the  following  were  found  therein :  Three  tele- 
grams relating  to  horseraces,  which  were  directed 
to  the  appellant,  Weekly  Turf  Record,  an  ivory 
tablet,  upon  which  the  appellant;  stated  would  oe 
found  a  few  bets.  In  the  pocket  of  a  coat  belong- 
ing to  the  appellant  were  found  a  betting  list  and 
four  telegrams  addressed  to  the  appellant.  Upon 
the  appellant  was  found  171.  17s,  lOd,  in  money 
and  a'oheoue  for  bl.  2«. 

4>.  The  licensee  of  the  house  or  usual  landlord, 
Mr.  J.  P.  Weston,  was  away  from  home  at  the 
time,  but  the  appellant  stated  that  he  was  the 
manager  of  the  place. 

5.  Two  of  the  persons,  who  were  respectively 
named  Simpson  and  Cullen,  found  in  the  room, 
also  save  evidence.  Thev  had  been  arrested 
along  with  appellant,  buii,  upon  the  application  of 
the  police,  were  discharged  to  enable  them  tu 
become  competent  witnesseti  for  the  prosecution. 
One  of  them,  Cullen,  stated  that  on  Sunday,  the 
17th  Oct.  1875,  he  paid  the  appellant  32.  for  money 
that  he  owed  him  in  respect  of  a  bet  made  on  the 
Csssarewitch  race,  which  had  then  taken  place 
some  weeks  previously ;  but  there  was  no  evidence 
that  such  bet  had  been  made  at  the  Angel.  The 
other  of  them,  Simpson,  stated  that  on  the  same 
night  he  was  in  tne  said  house  and  rooms  and 
asked  the  appellant  what  he  would  lay  against  a 
horse  called  Sutton,  and  the  appellant  said  he 
would  lay  8  to  1.  Witness  said  ne  would  take  16 
to  2,  and  the  appelkuit  said,  "  All  right,  Tli  lay  it 
you.*'     The  horse   Sutton    was    to  run  in  the 
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CambridgeBhire  race,  which  was  to  oome  off  that 
week  or  next. 

6.  The  appellant's  attorney  contended  that 
under  sect  17  of  the  before-mentioned  Act  (16  & 
17  Yict.  c.  119)  one  calendar  month's  notice  of 
action  should  have  been  ffiven  before  taking  the 
proceedings.  That  after  the  issuing  of  the  afore- 
said warrant  an  information  ought  to  have  been 
laid,  and  that  a  summons  embodying  the  substance 
of  such  information  ought  to  have  been  delivered 
to  the  appellant. 

7.  We«  however,  considered  that  the  notice 
required  by  the  17tii  section  bad  no  application  to 
the  present  proceedings.  We  also  thought  it  was 
due  to  the  defendants  to  haye  the  information, 
but  we  did  not  think  it  was  sufficient  groundwork 
for  discharge. 

8.  We  found  the  charge  proved  against  the 
apoeilant,  and  convicied  him  in  the  penalty  of 

9.  The  attorney  for  the  appellant  expressed 
himself  dissatisfied  with  our  determination,  as 
being  erroneous  in  point  ot  law,  and  pursuant  to 
the  2nd  section  of  the  statute  20  &  21  Yict.  c  43, 
duly  applied  to  us  in  writing  to  state  and  sisn  a 
case  setting  forth  the  facts,  and  the  ground  of 
our  determination  as  aforesaid  for  tbe  opinion  of 
this  court,  and  the  appellant  duly  entered  into  a 
recognizance  as  reqmied  by  the  said  statute  in 
that  behalf. 

The  qnestions  for  the  opinion  of  the  court  are  : 
First,  Whether  under  the  said  17th  section  of  the 
16  ^  17  Yict.  c  119,  one  calendar  month's  notice 
in  writing  of  the  proceedings  should  have  been 
given  to  the  appellant  before  prosecuting  the 
«ame?  Secondly,  Whether  after  the  issuing  of 
the  warrant  as  aforesaid,  and  apprehension  of  the 
parties,  it  was  necessary  to  lay  an  information, 
and  issue  a  summons  to  the  appellant  embodying 
the  substance  of  such  information?  Thirdly, 
Whether  the  fact  of  tbe  bet  made  by  tbe  appel- 
lant with  Simpson  upon  the  horse  Sutton,  as 
stated  in  the  case,  and  the  payment  of  SI.  by 
GttUen  upon  a  past  event  was  evidence  sufficient 
to  justify  such  conviction  under  the  statute  P 
Fourthly,  Whether  upon  the  facts  stated  we  were 
iustified  in  law  in  convicting  the  appellant  P 

If  it  is  the  opinion  of  the  court  that  we  were 
wrong  in  our  decision  then  judgment  to  be  given 
in  favour  of  the  appellant.  . 

Baylis,  Q.G.  and  Wheeler,  for  the  appellant. 

Arhuihnot  for  the  respondents. 

The  arguments  will  be  found  fully  discussed  in 
the  judgments.  The  following  authorities  were 
cited  and  referred  to : 

8*9yiot.o.  109,8.8; 

16  A 17  Viot.  0. 119,  M.  3, 11,  and  17  ; 

Rm^  v.  Shaiw,  12  L.  T.  Bep.  N.  8.  47  ;  84  L.  J.  169, 

Beg,\.ierry,  28  L.  J.  86,  M.  C. ;  32  L.  T.  Bep.  328 ; 
Twmer  v.  Postmtuter-Qeneral,  11  L.  T.  Bep.  N.  8. 

869;  5B.  &8.758;  34  L.  J.  10,  M.  C. ; 
Bum's  Justioe  of  the  Pesoe,  title  **  Conviotioii,"  vol. 

1,  p.  1104  (ISth  edit.) ; 
(Mham  v.  Bomtden,  32  L.  T.  Bep.  N.  8.  825 ;  44 

L.  J.  809,  C.  P. ; 
Martin  v.  Pridgton,  1  Ell.  &  Bl.  778 ; 
Bm.  v.  BrichhaU,  83  L.  J.  156,  M.  C. ;  10  L.  T.  Bep. 

N.8.885;. 
Big.  T.  HimmU,  8  F.  &  F.  271. 

Cwr.  adv.  vuU, 

May  11. — The  judgment  of  Oleasby  B.  and 
Grove  J«  waa  deliyered  by 


CuBiLSBT,  B. — ^We  are  not  considering  the  lia- 
bility of  persons  found  in  a  gaming-house  to  five 
sureties  under  the  statute  33  Ken.  8,  but  their 
liability  to  a  penalty  under  the  statute  16  &  17 
Yict.  The  question  which  has  been  argued  before 
us  is  that  raised  by  the  second  question  put  to  the 
court.  It  was  admitted  before  us  that  the  ob- 
jection of  the  want  of  a  proper  information  was 
taken  before  the  case  was  proceeded  with,  and 
that  there  was  nothinp^  in  tne  nature  of  waiver. 
The  charge  made  against  the  appellant  was  an 
offence  under  the  16th  and  17th  Yict.  for  using  a 
room  of  which  he  had  the  management  for  the 
purpose  of  betting  with  persons  resorting  thereto. 
By  the  3rd  section,  owners  or  occupiers  or  persons 
having  the  management  of  a  house  or  room  who 
use  it  for  the  purpose  of  betting  are  liable  to  a 
penalty  not  exceeding  1001.,  and  to  be  sent  to 
prison  for  six  calendar  mouths  in  case  of  non- 
payment. And  by  the  4th  section  persons  being 
owners  or  occupiers,  or  having  the  management 
of  any  house,  rooms,  &o,,  who  receive  money  or 
other  property  as  a  deposit  to  be  returned  on  the 
happening  of  a  certain  event,  are  liable  to  a 
penalty  not  exceeding  bOl.,  and  to  three  months 
maprisonment  on  nonpayment.  It  is  quite  clear 
that  the  regular  way  of  recovering  those  penalties 
would  be  by  information  and  summons  in  the 
ordinary  way,  with  a  warrant  if  summons  should  be 
ineffectual,  and  this  appears  from  other  parts  of 
the  Act.  Now  it  is  a  rule  that  an  information  is 
essential  as  the  foundation  of  such  proceedings 
(Paley  on  Convictions,  p.  34).  And  it  is  well 
settled  by  decided  cases  that  where  the  informa- 
tion is  for  one  offence,  and,  where  the  defendant 
appears,  the  charge  against  him  is  for  another 
ofranoe,  the  proceedings  are  irregular  and  a  con- 
viction cannot  be  upheld:  {Marten  y.  Pridgeon, 
ubi  8up. ;  Bey  T.  BrickhuU,  uhi  eup.).  Such  an 
irregularity  may  be  waived  as  appears  by  several 
cases,  particularly  Twmer  v.  PoatmasteT'Oenerai 
(ubi  sup.),  but  in  that  case  the  Lord  Chief  Justice 
says,  **  In  strictness  the  appellant  was  entitled  to 
insist  that  there  should  be  an  information  and 
complaint  in  pursuance  of  sect.  62,  but  they  waived 
that,"  &c.  And  in  Beg.  v.  8hant  (uhi  eup.)  which 
was  an  indictment  for  perjury,  it  appeared  that  in 
the  proceedings  in  which  the  perjury  was  said  to 
have  been  committed  there  was  no  proper  in- 
formation, but  a  regular  summons  issued  pur- 
porting to  be  founded  on  a  proper  information, 
and  the  defendants  appeared  aud  the  case. was 
tried  without  any  objection;  tbe  court  thought 
the  irregularity,  if  any,  was  waived,  and  the  juris- 
diction sufficiently  appeared  by  the  summons. 
The  irregularity  in  the  present  case  was  .not 
waived,  but  on  the  contrary,  tbe  objection  taken, 
and  the  question  is,  whether  there  was  a  proper 
information.  The  only  information  was  that  on 
which  the  warrant  waa  is8ued  under  the  8th  A 
9th  Yict.  c.  109,  s.  4,  viz.,  for  keeping  a  common 
gaming-house.  But  the  charge  made  when  the 
defendant  was  brought  up,  was  a  charge  which 
could  not  be  made  under  the  8  &  9  Yict.,  and  it 
was  made  under  the  16  &  17  Yict.  c.  11h.  It 
appears  to  us  that  this  made  the  proceeding  irre- 
gular. It  would  be  extremely  inconvenient  to 
enter  in  each  case  into  the  consideration  of  the 
similarity  or  dissimilarity  of  different  charges.  It 
is  better,  especially  in  cases  involving  an  im- 
prisonment for  six  months,  to  abide  by  the  rule 
established  by  the  authorities  that  tbe  charge 
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mast  be  comprised  within  the  information  and 
noi  different  from  it.    I  not  only  accede  to  those 
anlhorities,  as  I  feel  bound  to  do,  but  I  think 
thej  rest  npon  a  foundation  which  cannot  be 
qvestioned.    If  this  court  has  any  control  oyer 
summary  jurisdictions,  it  cannot  be  better  exer- 
cised than  by  insisting  that  there  shall  not  be 
mich  a  departure  from  the    first    principles    of 
criminal  justice,  as  that  a  man  shall  be  heard  in 
his  defenco  before  he  is  eoDvioted,  as  would  be  the 
resuH  of  allowing  a  man  who  happened  to  be  in 
custody  to  be  at  once  put  upon  his  trial  for  any 
offence  of  which  he  could  have  had  no  notice 
before.    If  there  is  a  regular  information  and 
sommons,  and  the  man  is  afterwards  brought 
up  on  a  warranty  the  argument  would  not  apply, 
because  it  was  his  own  fault  that  he  had  not  notice 
of  the  charge.    And  I  do  not  think  it  any  answer 
to  this  objection  that  the  accused  might,  if  he 
required  it,  apply  for  delay  in  order  to  obtain 
advice  and  prepare  his  defenoew     If  he  waires 
the  want  of  information  and  summons,  it  would 
be  the  proper  course  to  apply  for  delay,  and  it 
woold  be  m  the  discretion  of  the   justices   to 
grant  it  ov  not,  or  to  say  to  what  extent  they  would 
gfrant  it     And  this  court  would  not  interfere 
with  the  exercif>e  of.  that  discretion  in  a  pntceeding 
which,  by  the  assent  of  the  man  charged,  was  pro- 
perly before  the  magistrates.     But  it  is    not  a 
matter  within  the  discretion  of  the  magistrates 
whether  a  man  shall  be  put  on  his  trial  without 
any  proper  preliminary  proceedings,  and  when 
smch  a  question  is  brought  before  this  coiirt  I  con- 
oeive  one  answer  only  can  be  given.    A  proper 
eixerci86>  of  the  magistrate's  discretion  in  granting 
delay  if  applied  for,  would  no  doubt  correct  the 
enoneous  conclusion  of  the  magintrates  in  enter- 
taining the  case ;  but  no  one  would  contend  that 
a  man  should  be  at  the  mercy  of  the  magistrates 
in  granting  delay  where  he  has  a  right  not  to  be 
pat  upon  his  trial  or  that  this  court  would  not 
allow  It.     In  the  present  case  the  question  is  very 
properly  put  to  the  court  by  the  magistrates  them- 
selves.    These  obs^irations  apply  with  equal  force 
to  the  other  ground  principally  argued  before  us, 
via.,  whether  the  warrant  and  arrest  under  the 
11th  section  dispensed  altogether  with  the  neces- 
sity of  a  regular  information-  and  summons  giving 
the  defendant  notice  of  the  charge  made  against 
him ;  in  other  words,  whether  the  11th  section  is 
auxiliary  to  the  regular  proceedings  by  informa- 
tion and  summons  or  a  substitution  for  them.     It 
is  plain  from  several  sections  that  the  proceedings 
by  information  and  summons^are  contemplated;  for 
example,  sect.  8  begins,  "  If  any  person  convicted 
under  this  Act  on  information  before  justices,  &c,*' 
But  sect.  10  is  more  express  on  the  subject ;  it 
provides    that  "If  any  person  who  has  laid  an 
information  does  not  appear  at  the  time  when  the 
defendant  has  been  summoned  to  appear  he  shall 
be  liable  to  pay  costs,"  &o.    This  and  other  parts 
of  the  Act  and  general  considerations  of  impor- 
tance such  as  have  been  already  referred  to,  seem 
to  show  that  sect.  11  was  not  intended  to  introduce 
an  exceptional  procedure  of  having  a  man  put  on 
his  trial  without  any  previous  notice.     It  is  an 
•important  section,    because,  as  the  purpose  for 
which  the  house,  &c  was  used  would  be  difficult 
of  proof,  and  the  person  managing  the  house  not 
known,  it  enables  the   magistrates  to  have  the 
person  found  on  them  brought  up,  so  as  to  know 
who  ought  to  be  charged.    The  view  above  taken 


is  of  a  strict  and  somewhat  teebnica)  natnre,  bat 
the  question  which  we  have  considered  has  ref«^ 
Mice  not  to  the  proper  oenciusion  of  law  upon  a 
ease  properly  tried,  but  to  the  mode  of  adminis- 
Bering  justice,  and  in  adMinistering  justice 
summarily  strict  regularity  must  be  observed.  As 
regards  the  first  question  p«l  to  the  court  it  is 
clear  that  no  notice  was  neceesary  and  the  eyneg 
tion  was  founded  upon  an  obTtoiw  mistake,  and  it 
is  sufficient  answer  to  the  other  questioA  to  say — 
we  think,  for  the  above  reasons,  that  appeUant 
ought  not  to  have  been  eolivicted. 

Field,  J. — ^This  is  a  ease  atart>ed  hr  two  jusitiees 
of  the  peaea  for  the  bomagh  el  Bolton  fot  the 
opinion  of  this  court  upon  certain  craestion  of  law. 
The  facts  are  that  on  the  15th  Ocft.  1875,  the 
respondent,  who  is  the  chief  constable   for  the 
borough,  intending  to  art,  and  aeting  under  the 
11th  section  of  the  16  &  1?  Yic*.  c.  ll^laid  a  com- 
plaint upon  oath  before  a  justice  of  the  peace 
acting  for  the  borongh,  that  a  house  kaown  as  the 
Angel  was  **  kept  or  used  as  a  ooramon  ganng 
houso  within  the  meaning  el  the  8  A  ^   v  ict.  o. 
109/*  and  therenpon  th»  magistrate,  intendingte 
exercise  the  power  conferred  upoa  hhn  by  the  same 
section,  issued  his  warrant  to  the  constables  of  the 
borough  by  which  after  hearing  the-  eomplaint  m 
the  terms  above  stated  he  required  theconstabtein 
the  terms  of  the  11th  section :  "  to  eater  into  the 
house,  &c.,  and  to  arrest,  search,  and  bring  before 
him  or  some  other  of  the  justtcea  haviiQg  juris- 
diction, all  such  persons  found  therein  and  to  seine 
all  lists,  cards,  or  other  doeumeots  relating  to  radsg 
or  betting  found  in  such  house  or  preraisea  to  be 
dealt  with  according  to  law."     On  the  execution  of 
and  by  virtue  of  this  warrant  the  appellant  who 
was  one  of  the  persons  found  m  the  house  was 
brought  before  the  two  justices  who  have  stated 
the  present  case.     When  so  brought  the  ap|>eUant 
was  charged  under  the  3rd  section  of  the   first 
mentioned   Act  (16  &  17  Vict.  c.  119)  as  "  the 
person  who "  having  the  managoment  of  a  room 
"  in  the  Angel  used  it  for  the  purpose  of  betting 
witk  persons  resorting  thereto^    Upon  this  ^uirge 
being  so  made,  the  appel'anA's  solicitors  objected 
to  the  hearing  and  determination  of  it  on  the 
ground  (amongst  others)  that  after  the  issuing  of 
the  warrant  an  information  ought,  to  have  been  laid, 
and  that  a  summons  embodying  the  substance  of 
such  information  oughttohave  been  delivered  to  the 
appellant,  but  the  justices  considering  that  the 
appellant  was  sufficiently  informed  of  the  charge 
intended  to  be  made  against  him,  declined  to  dis- 
charge  him;    and,  no  application  havifi^  been 
made  for  any  adjournment,  they  proeeeded  with 
the    hearing   and    determination  of  the  eharge. 
Witnesses  were    thereupon  called*  and  exansined 
and  crossexamined,  and  at  the  close  of  the-  evi- 
dence the  apypellant's  solicitors  contended  that  he 
should  be  discharged  upon  the  groundabove  skated; 
but  the  justices  upon  the  evidence  ibund  tha  charge 
proved,  conviatea  the  appellant  in  the  penalty  of 
lOOL,  and  upon  the  appellant's  application  stated 
the  present  case  for  the  opinion  of  this-coort  upon 
(amongst  other  questions)  the  question  whether 
such  information   and  summons  were  necessary, 
I  answer   that  question   in    the<  negativok    The 
answer  to  it  must  depend  upon  the  construetion  of 
the  statute  which  creates  the  offence,  and  gives 
the  justices  authority  to  convict,  controlled  it  may 
be  by  the  provisions  of  the  general  law,  and  the 
statute  regulating  the  procedure' in  such  caaea^ the 
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11 A  12  yict  o.  48.    Now  tn  order  to  understand 
tlM  pitmsions  of  the  16  &  17  Vict.  o.  119,  it  is 
aeoeseary  first  to  observe  that  by  the  8  &  9  Vict, 
c.  109«  8.  8,  a  power  was  given  to  a  justice  of  the 
peace  upon  complaint  npon  oath,  that  a  boase 
was  suspected  of  being  used  as  a  common  gaming 
house  to  issue  a  warrant  (in  the  form  given  by  that 
act)  empowering  a  constable  to  enter  the  house 
and  bring  before  a  justice  or  justices  the  persons 
foond  therein,  to  be  dealt  with  according  to  law. 
And  by  the  2nd  section  of  the  16  &  17  Yict.  c.  119 
a  house  used  for  the  purposes  mentioned  in  that 
Act  was  declared  to  be  a  "common  gaming  house  " 
within  the  meaning  of  the  8  &  9  Yict.  c.  109.    Far- 
ther by  sect.  11  the  justices  were  empowered  npon 
each  complaint  on  oath  as  was  made  in  this  case 
to  issue  a  warrant  (which  by  the  express  terms  of 
the  flection  maj  be  in  the  Form  A.  in  the  schedule 
to  tbe  8  &  9  Yict.)  to  bring  before  the  justices,  not 
only  the  persons  to  be  found  therein  to  be  dealt 
with  according  to  law,  but  also  in  the  terms  of 
the  warranb  in  this  case  all  "lists,  cards,  or  other 
documents  relating  to  racing  or  betting  found  in 
such  house  or  premises.*'    The  next  thing  to  con^ 
aider  is  what  is  the  offence  and  what  are  the 
powers    of  the    justices    to  deal  with  it.    The 
offence  in  the  present  case  is  created  by  the  Srd 
seotioii  of  the  Act,  and  the  jurisdiction  of  the  jus* 
tices  to  convict  summarily  is  given  by  the  same 
section.    Now,  no  doubt  in  all  toses  of  summary 
conviction  by  justices,  an  information  or  com- 
plaint is  necessary  as  well  as  to  tbe  jurisdiction 
of  the  justices  as  also  in  order  that  the  person 
charged  may  be  informed  of  the  charge  intended 
to  be  made  against  him.    But  it  is  equally  dear 
that  such  information  or  complaint  may  be  instan- 
ter  in  point  of  tiipe  {Beg,  v.  Fuller,  1  Ld.  Rny.  .509) 
and  need  not  be  in  writing  or  upon  oath  unless  the 
statute  requires  it  (Beg,  v.  Millard,  1  Dearsley  1 06). 
The  statute  in  question  in  this  case  does,  in  fact, 
require  that  the  warrant  to  search  the  premises 
and  apprehend  the  persons  found  therein  which 
is  to  be  granted  upon  an  ex  parte  t>pplication,  shall 
be  preceded  by  a  complaint  upon  oath  as  is  almost 
if  not  c|uite  invariably  the  case  where  a  magistrate 
is  required  upon  an  ex  parte  application  to  issue  a 
warrant  of  apprehension.     But  in  the  pref^ent 
instance,  inasmuch  as  the  offence  to  be  dealt  with 
is  one  like  gaming  usually  committed  in  secret,  and 
under  circumstances  renderingit  ordinarily  difficult 
to  say  beforehand  what  the  precise  offence  is  and 
who  are  tbe  persons  who  may  be  found  committing 
it,  the  statute  seems  to  me  to  substitute  for  the 
ordinaril  V  requisite  statement  in  an  information 
or  complaint  of  the  specific  f)erson  and  offence, 
the  general  allegation   of   a  suspicion  that  par- 
ticular premises  are  used  for  the  purpose  of  com- 
mitting the  offence  in  order  that  by  means  oF  the 
entry  and  seizure  of  cards  and  lists  it  may  be  dis- 
covered whether  any  and  what  offence  has  been 
oommitted,  and  who  are  the  persons,  if  any,  com- 
mitting it.    It  must  be  observed  that  by  the  very 
temiB  of  the  warrant  the  person  found   in  the 
Buspeofted  house  (as  tbe  appellant  was)  is,  upon 
being  brought  before  the  justices,  to  be  dealt  with 
according  to  law — i.e.,  as  I  read  it,  a  complaint  or 
6barge  is  then  to  be  made  against  him  of  some 
specific  offence  in  order  that  he  may  know  what 
he  has  to  answer,  and  in  order  that  the  magis- 
tratea' jaristliction  to  bear  and  determine  it  may 
thus  be  founded.     Now  in  tbe   present  case  it 
appears  ihat  the  charge  agunst  the  appellant  was 


fully  stated  in  his  presence,  and  I  have  no  doubt  but 
that  a  minute  of  it  was  made  in  writing,  although 
the  statute  does  not  require  any  writing  at  all. 
The  appellant  therefore  might,  if  not  prepared  to 
answer  the  charge,  have  applied  for  an  adjoam- 
ment,  and  if  he  had  done  so,  and  tbe  justices  had 
refused  it  when  it  ought  to  have  been  granted, 
they  would  have  done  wrong.   But  I  cannot  think 
that  any  further  information  or  complaint  was 
requirea  to  give  the  justices  jurisdiction  to  hear 
and  power  summarily  to  convict  under  the  Srd 
section.    Then  if  such  an  information  as  is  sup- 
posed was  not  required  by  the    statute  of  the 
16  &  17  Yict.  c.  119,  was  it  rendered  necessary  by 
the  provisions  of  the  11  &  12  Yict.  c.  43r     I 
think  not.    No  doubt  under  that  statute  where  a 
summons  is  applied  for,  or  a  warrant  is  required 
to  be  issued  either  vnthout  or  after  a  summons  an 
information  or  complaint    is    necessary,  but    it 
seems  to  me  that  the  special  information  provided 
for  by  the  17  &  18  Yict.  fulfils  the  offices  which 
such  an  information  would  fill  and  supersedes  its 
necessity.    The  absence  of  a  summons  seems  to 
me  in  like  manner  to  form  no  valid  objection  to 
the  conviction.     The  office  of  a  summons  is  to 
inform  the  party  to  be  charged  of   the  offence 
which  he  has  to  meet,  and  when  he  is  to  meet  it, 
and  to  require  bis  attendance,  and  the  current  of 
modern  authority  is  to  show  that  if  parties  are 
before  a  magistrate,  who   has  jurisdiction  as  to 
time  and  place,  no  summons  or  information  is 
necessary :  Beg.  v.  Millard  (uhi  sup,),  Tv/mer  v. 
Postmaster  General  (ubi  sup.).  Beg.  v.  Shaw  (Leigh 
&  Cave  579).    In  the  present  case  the  appelhmt 
was   rightfully   brought  before  the  magisti-ates 
under  the  warrant  of  search  and  appr^ension, 
and  might,  I  think,  be  dealt  with  according  to 
the  charge  preferred  at  that  time,  and  of  which 
the  magistrates  have    found  that  he  was   suffi- 
ciently   informed.      We    were   pressed    by    the 
counsel  for  the  appellant  with  the  argument  that 
the  effect  of  supporting   the  present  conviction 
would  be  that  the  appellant   would   have    been 
brought  before  a  magistrate  upon  one  charge  and 
convicted  of  another,  and  in  support  of  this  ob- 
jection the  case  of  Marten  v.  PHdgeon  (ubi  stip.) 
was  quoted,  and  this  argument  has  great  weight 
with  one  of  my  learned  brethren.     But  I  cannot 
yield  to  it.    The  present  conviction  does  not  pro- 
ceed upon  any  charge  in  the  information;  it  pro- 
ceeds upon  the  charge  made  at  the  hearing.     It  is 
to  be  obperved  that  by  express  provision  of  tbe 

11  &  12  Yict.  o.  43,  ss.  1  and  9,  no  objection  can 
now  be  made  to  any  variance  between  an  informa- 
tion and  the  evidence,  it  being  left  to  the  justice 
to  adjourn  the  hearing  of  the  case  to  a  future 
day,  if  he  is  of  opinion  that  by  such  variance  the 
party  charged  has  been  deceived  or  misled  (11  & 

12  Vict.  c.  43,  ss.  1  and  9).  It  is  also  to  be  ob- 
served that  the  particular  statute  of  the  1(5  &  1 7 
Yict.  c.  119,  which  gives  an  appeal  by  sect.  lU, 
also  proviacs  that  upon  such  appeal  no  objection 
shall  be  talren  to  the  information  or  (amongst 
other  things)  any  insufficiency  of  statement  if  it 
shall  appear  to  the  justices  in  quarter  sessions 
that  the  defendant  was  sufficiently  informed  of 
the  charge  intended  to  be  made  against  him.  It 
appears  to  me»  therefore,  that  as  the  charge  upon 
which  he  has  been  convicted  was  actually  made, 
and  he  was  suffinienrly  informed  oF  it,  it  wa^ 
unnecessary  as  it  certainly  would  have  been  uaeietrs 
to  have    gone  through    the    process    ot    layii^ 
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another  formal  information  or  issuinff  a  sum- 
mons. I  think  that  the  objection  to  tne  oonvic* 
tion  onght  not  to  prevail,  but  as  my  two  learned 
brethren  have  come  to  a  different  oonclasion  the 
result  is  that  the  conviction  must  be  qaashed. 

Conviction  quashed. 

Solicitors  for  the  appellant,  Gheeter,  Urquha/rt, 
and  Co. 

Solicitors  for  the  respondent,  Oregory,  Row^ 
cliffe,  and  Co.,  for  Hall,  Bolton. 


8atv/rday,  May  20, 1876. 

(Before  Cleasby,  B.,  and  Grove,  J.) 

Mayor,  &c.,  op  Scarbobouoh  (apps.)  v.  The  Bubal 
Sanitary  Authority  op  the  Scarborough 
Poor  Law  Union  (resps.). 

Public  Health — Sale  and  deposit  of  manv/re  in  a 
field — Nuisance — Order  of  abatement  and  prohi- 
bition—Statute 38  ^  39  Vict.  c.  66,  s.  91. 
The  a/ppeUamis  coni/ra^ted  to  sell  their  ashes  and 
manure  to  soms  farmers,  and  to  deliver  the  same 
at  a  certain  field  in  the  occupation  of  W.    The 
manure  was  taken  in  carts  a/nd  deposited  in  the 
fields  and  it  was  proved  by  the  medical  oMcer  of 
health  appointed    by  the  respondents  that   the 
deposit   became  a    nuisance,   and  injurious  to 
health,  from  the  time  it  was  tipped  from,  the  carts 
of  the  appellants.     The  deposit  was  near  to  a 
fence  adjoining  the  road, along  which theie  was  a 
large  daily  trafic;  and  complaints  had  been  made 
to  the  inspector  by  travellers  using  the  road.     The 
nearest  house  was  some  4Wyds.  from-  the  field,  and 
the  occupants  were  not  affected  in  any  way  by  the 
deposit.     The  appellants  were  indicted  under  the 
91«<  section  of  the  Public  Health  Act  187 6,  for  a 
nuisance.     The  justices  convicted,  and  under  the 
provisions  of  the  96ih  section,  made  an  order  re- 
quiring   abatement,   and    also  prohibiting    the 
recurrence  of  the  nuisance. 
Held,  that  the  justices  were  wrong  in  ordering  the 
abatement  of  the  nuisance  by  the   corporation, 
inasm.uchas  they  had  no  power  to  remove  it  from, 
the  field,  but  that  the  order  of  prohibition  was 
rightly  made. 
Case  stated  by  jnstices  under  20  &  21  Yict.  c.  43. 
At  a  petty  sessions  held  at  Scarborough  in  and 
for  the  division  of  Fickering-by-the-East,  in  the 
north  riding  of  the  county  of  York,  on  the  23rd 
March  1876,  a  complaint,  preferred  by  G.  W.  0. 
Woodall,  clerk  to  the  rural  sanitary  authority  of 
the  Scarborough  Poor  Law  Union  (which  said 
union  extends  into  the  said  division  and  riding) 
hereinafter  called  the  resnondents.  ap^inst  the 
mayor,  aldermen,  and  burgesses  acting  by  the 
Council  of  the  borough  of  Scarborough,  being  the 
urban  sanitary  authority  of  the  said  borough  (here- 
inafter called  the  appellants)  under  sect.  91  of  the 
Public  Health   Act  1876,  charging  that  on  the 
19th  Feb.  last  there  existed  on  or  upon  premises 
situate   at    Stone  Haggs,    in    the    township    of 
tSeamer,  in  the  said  division  and  riding,  the  fol- 
lowing nuiRancCf  to  wit,  a  deposit  of  foul  manure, 
which    deposit,    on   the   date   aforesaid,  and   on 
several  other  days  in  the  month  of  February  afore- 
said, before  and  after  the  said  19th  Feb.,  was  a 
nuisance  and  that  the  said  nuisance  was  caused 
by  the  act  of  the  appellants,  contrary  to  the  form 
ot  (he  stntute  in  that  case  made  and  provided, 
wiis  he^rd  and  determined,  the  said  parties  respec- 
tively being  then  present,  and  upon  such  hoaring 


we  ad  j  ndged  the  charge  to  be  proved,  and  we  ordered 
the  appellant,  within  one  calendar  month  from  the 
date  01  an  order,  or  a  true  copy  thereof  according 
to  the  said  Act,  to  abate  the  said  nuisance  by 
covering  over,  or  otherwise  disinfecting,  the  said 
deposit,  or  so  much  thereof  as  then  remained  in 
the  said  field,  so  that  the  same  should  no  onger 
remain  a  nuisance,  or  injurious  to  health  as  afore- 
said. And  we,  being  satisfied  tnat,  notwithstanding 
the  said  nuisance  might  be  abated,  the  same  was 
likely  to  remain  on  t^ne  same  premises,  did  therefore 
by  the  same  order  prohibit  the  appellants  from 
causing  or  permitting  any  foul  manure  or  other 
matter  to  be  deposited  upon  the  said  premises  in 
such  manner  as  to  cause  the  recurrence  of  the  said 
nuisance ;  and  also  to  pay  to  the  respondents  on 
demand  their  costs,  charges,  and  expenses  atten- 
dant on  the  prosecution  of  the  said  complaint,  and 
the  costs  of  the  court  in  respect  thereof ;  and  if  the 
said  order  should  not  be  complied  with,  we  autho- 
rised and  required  the  respondents  from  time  to 
time  to  enter  upon  the  said  premises,  and  to  do  all 
such  works,  matters,  and  things  as  might  be  neces- 
sarv  for  carrying  the  said  order  into  effect. 

The  appellants  were  dissatisfied  with  our  determi- 
nation as  being  erroneous  in  point  of  law,  and  duly 
applied  to  us  in  writing  to  state  a  case  setting 
forth  the  facts  and  the  grounds  of  our  determina- 
tion ;  and  in  compliance  with  such  application,  we 
state  the  following  case. 

Upon  the  hearing   of  the  complaint,  it    was 

§  roved,  on  the  part  of  the  respondents,  and  not 
isputed  by  the  appellants,  that  a  deposit  of  foul 
manure,  to  wit  Scarborough  ashes,  was  made  and 
existed  in  a  field  situate  at  Stone  Haggs,  in  the 
township  of  Seamer,  between  the  27th  Dec.  1876, 
and  the  19th  Feb.  1876 ;  that  the  said  field  is  in  the 
occunation  of  Mrs.  Ann  Woodall,  of  Seamer,  and 
adjoms  the  high  road ;  that  the  heap  of  deposit 
was  near  to  the  fence  adjoining  the  said  road,  and 
about  160yds.  from  the  line'  of  railway  from  Scar- 
borough to  York ;  that  the  appellants  oy  their 
servants,  carts,  and  horses,  led  the  manure,  and 
deposited  it  in  the  field  in  question ;  that  notice 
of  the  above-mentioned  deposit  was  given  by  the 
respondents  to  the  appellants  some  time  prior  to 
the  commencement  of  these  proceedings;  and 
that  the  nuisance  complained  of  was  not  abated 
within  the  time  specified  for  that  purpose  in  the 
notice. 

There  is  a  large  daily  traffic  on  the  road  ad- 
joining the  field  containing  the  deposit,  and 
complaints  had  been  made  to  the  inspector  of 
nuisances  by  persons  using  the  road  in  question. 
It  was  also  proved  by  the  medical  officer  of  health 
appointed  by  the  respondents,  that  the  deposit 
was,  and  is,  a  nuisance,  and  injurious  to  health, 
and  was  so  from  the  time  it  was  tipped  from  the 
carts  of  the  appellants  into  the  field,  and  that  it 
would  be  injurious  to  parties  passing  along  the 
road,  but  not  to  the  occupiers  of  the  nearest 
dwelling  house,  which  is  situate  about  400ydB. 
from  the  field  referred  to.  It  was  also  proved 
that  the  occupants  of  the  said  dwelling-house 
might,  in  some  winds,  experience  a  nuisance  from 
the  foul  smell,  but  that  they  had  made  no  com- 
plaint ;  and  that  no  injurious  effects  could  be  expe- 
rienced at  the  village  of  Seumer,  which  is  about  a 
mile  and  a  half  from  the  field  in  question* 

On  the  part  of  the  appellants,  it  was  proved 
and  not  denied  by  the  respondents,  that  by  the 
authority  of  the  appellants,  their  foreman  of  the 
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Bcarenging  department  bad  contracted  for  tbe  Bale 
of  Scarborough  ashes,  mannre,  and  refuse,  to  six 
fiomera  in  Seamer  and  the  neighbourhood,  and 
for  delivery  thereof  to  them  in  the  field  in  question ; 
that  the  appellants  haye  no  interest  either  as 
owners  or  tenants  of  such  field,  but  that  the  pur- 
chasers of  such  ashes  pay  the  tenant  for  the  use 
of  the  field  for  the  purpose,  and  that  the  pur- 
chasers agreed  to  take  the  ashes  away  to  their  re- 
spective farms  as  soon  as  possible  after  deliyery 
tnereof  by  the  appellants  as  aforesaid,  or  other- 
wise cover  up  such  ashes  so  as  to  prevent  a 
nuisance ;  that  such  purchasers  contracted  to  pay 
the  appellants  an  agreed  sum  for  every  load  of 
ashes  deliveied  in  the  said  field,  and  that  after 
delivery  thereof  the  said  ashes  remained  subject  to 
the  exclasive  order  of  tbe  respective  purchasers. 

Tbe  deposit  referred  to  in  the  fi«id  complaint 
was  made  by  authority  of  the  appellants  uoder  or 
by  virtue  of  the  contract  above  referred  to,  and 
by  order  of  the  purchasers. 

On  the  part  of  the  respondents  it  was  urged, 
that  the  appellants  having  themselves  by  their 
servants  and  vehicles  led  and  deposited  the 
mannre  in  the  field  in  question  are  liable,  and 
that  under  sect.  255  of  the  Public  Health  Act 
1875,  which  provides  that  where  any  nuisance 
appears  to  be  wholly  or  partially  caused  by  the 
act8  or  defaults  of  two  or  more  persons,  pro- 
ceedings may  be  taken  against  any  orie  of  such 
persons,  they  (the  appellants),  notwithstanding 
any  default  or  negligence  on  the  part  of  the 
fanners  sending  to  contribute  towards,  or  to  in- 
crease* the  said  nuisance,  may  be  called  on  to 
abate  the  same,  and  to  prohibit  the  recurrence 
thereof,  and  to  pay  the  costs  of  the  proceedings. 

On  the  part  of  the  appellants  it  was  contended 
that  they  deposited  such  ashes  in  the  field  in 
question  nnder  the  contract  referred  to  and  by 
order  of  the  purchasers,  and  that  the  appellants 
were  lawfully  authorised  so  to  do ;  that  on  such 
deposit  the  delivery  was  complete  to  such  pur- 
chasers, and  that  after  such  delivery  the  appel- 
lants ceased  to  have  any  control  or  responsibility 
in  respect  of  such  deposit  *  that  tbe  appellants 
were  neither  owners  nor  occupiers  of  tne  said 
field;  and  that  under  these  circumstances  the 
appellants  had  themselves  no  power  to  remove 
the  said  deposit  or  to  comply  with  any  order 
which  might  be  made  for  the  abatement  of  the 
nuisance  complained  of. 

We,  however,  oemg  of  opinion  that  the  deposit 
in  question  is,  nnd  was  a  nuisance,  and  injurious 
to  health  at  and  from  the  time  of  the  deposit,  and 
that  the  evidence  given  before  us  brought  the 
ease  within  sects.  91  and  255  respectively  of  the 
Public  Health  Act  of  1875,  gave  our  determi- 
nation against  the  appellants  in  the  manner  before 
stated. 

The  question  submitted  for  this  honourable 
eonrt  ia : — Whether  on  the  facts  above  stated  the 
appellants  are  liable  to  be  called  upon  to  abate 
the  nuisance  complained  of,  in  manner  and  form 
as  directed  in  tbe  said  order,  and  hereinafter  to 
diacontfnne  the  delivery  of  such  ashes  on  the 
field  in  question,  and  to  pay  the  costs  of  the 
proceedings. 

If  the  court  should  be  of  opinion  that  the  Raid 
order  was  legally  and  properly  made,  and  the 
appellants  are  liable  as  aforesaid,  then  the  said 
oraer  is  to  stand,  but  if  it  shoald  be  of  opinion 

Mao.  Gas,— Yol.  X. 


otherwise,  then  the  said  complaint  is  to  be  dis- 
missed. 

The  following  are  the  material  sections  of  the 
Public  Health  Act  1875  (38  &  39  Yict.  c.  55),  re- 
lating to  the  case : 

Seot.  91.  For  the  purposes  of  this  Aot  any  premisea  in 
BQoh  a  state  as  to  be  a  naisanoe  or  in  jarions  to  health.  .  . 
Any  aocamulation  or  deposit  which  is  a  nnisanoe  or  in- 
jorioaa  to  health  ....  shall  be  deemed  to  be  Dnisanoes 
liable  to  be  dealt  with  summarily  in  manner  profided  by 
this  Aot :  provided  that  a  penafty  shall  not  oe  imposed 
on  any  person  in  respect  of  any  aocnmolation  or  depoait 
neceoeary  for  the  effectual  carrying  on  any  bnsinesa  or 
manufacture,  if  it  be  proved  to  the  eatiafaction  of  the 
ooart  that  the  aocnmulation  or  deposit  hae  not  been 
kept  longer  than  ia  neoeasary  for||  the  pnrpoaes  of  the 
basinesa  or  mannfactnre,  and  that  the  best  available 
means  have  been  taken  for  preventing  injnxy  thereby  to 
the  pnblic  health. 

Sect.  94.  On  the  receipt  of  any  information  respecting 
the  ezisteDce  of  a  nuisance,  the  local  authority  ahall,  S 
aatiafied  of  the  existence  of  a  naisanoe,  serve  a  notice  on 
the  person  by  whoae  aot,  default,  or  snfFeranca,  the  nuisance 
arises  or  oontinaes,  or,  if  such  person  cannot  be  found, 
on  the  owner  or  occnpier  of  the  premises  on  which  the 
noiaance  arises,  requiring  him  to  abate  the  same  within 
a  time  to  be  specified  in  the  notice,  and  to  ezeoate  such 
works,  and  do  such  things  as  may  be  Lecesaary  for  that 
purpose. 

95.  If  the  person  on  whom  a  notice  to  abate  a  nnisanca 
has  been  served  makes  default  in  complying  with  any  of 
the  requisitions  thereof  with  the  time  speomed,  or  if  the 
nnisanoe,  aJthongh  abated  since  the  service  of  the  notice 
is,  in  the  opinion  of  the  local  authority,  likelv  to  recur 
on  the  same  premises,  the  local  authority  shall  cause  a 
complaint  relating  to  each  nuisance  to  be  made  before  a 
justice,  and  such  justice  shall  thereupon  issue  a  summons 
requiring  the  person  on  whom  notice  was  served  to  appear 
before  a  court  of  summary  jurisdiction. 

96.  If  the  court  is  satibfied  that  the  alleged  nuisance 
exists,  or  that  although  abated  it  is  likely  t<^  recur 
on  the  same  premises,  the  court  vhall  make  order  on 
such  person  requiring  him  to  comply  with  all  or  any  of 
the  requisitions  of  the  notice,  or  otherwise  to  abate  the 
nuisance  within  a  time  specified  in  the  order,  and  to  do 
any  works  necessary  for  that  purpose ;  or  an  order  pro- 
hibiting the  recurrence  of  the  nuisance,  and  directing 
the  execution  of  anv  works  necessary  to  prevent  the 
recurrence,  or  an  order  requiring  abatement  and  prohi- 
biting the  recurrence  of  the  nuisance. 

Simpson  for  the  appellants  contended  that  the 

corporation  had  neither  created  nor  contributed 

towards  this  nuisance  in  such  a  way  as  to  bring 

them  within  tbe  provisions  of  the  Pnblic  Health  . 

Act,  and  cited 

Chffinnell  v.  Eamor,  L.   Bep.  10  C.  P.  058  r  82  L.  T. 

Bep.  N.  S.  755; 
Mcnfor  of  BeigaU  v.  Hart,  18  L.  T.  Bep.  N.  8.  287  ; 

L.  Bep.  3  Q.  B.  244  ; 
Brown  v.  Mallett,  5  C.  B.  599 ; 

Murphy  v.  Caralli,  8  H.  L.  Cas.  462 ;  84  L.  J.  14,  Ex. 
Patterson  for  the  respondents  cited 
Brotim  T.  Russell,  18  L.  T.  Bep.  K.  8. 19 ;  L.  Bep.  3 

Q.  B.  251  ;  87  L.  J.  119,  Q.  B. 

Glbasby,  B. — It  seems  to  me  pretty  clear  what 
onr  decision  in  this  case  should  be.  The  order 
made  by  the  justices  consists  of  two  parts ;  the 
appellants  were  first  of  all  ordered  to  abate  the  nui- 
sance complained  of  within  one  calendar  montt^ ; 
and,  secondly,  are  prohibited  from  permitting  the 
recurrence  of  tbe  nuisance.  As  regards  the  abate- 
ment of  this  nuisance,  it  appears  to  me  that  from 
tbe  time  this  manure  got  on  the  land  of  the  tenant 
it  became  a  nuisance,  which  he  (the  tenatt)  had  in. 
the  first  instance  caused ;  the  manure  was  there  fur 
his  pnrpose,  and  he  is  responsible.  Tbe  appellants 
are,  therefore,  not  the  proper  parties  to  call  upon  to 
abate  this  continuing  nuisance.  The  second  part 
of  the  order  relates  to  the  discontinuance  of  the 
nuisance  for  the  future.    It  has  been  argued  that 
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the  act  of  the  corporation  does  not  create  a  nai- 
sance  each  as  they  can  be  called  upon  to  discon- 
tinue. I  do  not,  howeyer,  agree  to  this ;  what  is 
done  by  the  corporation  might  be  a  nnisance  to 
all  passing  along  the  highway,  though  it  is  noc 
necessary  to  decide  that  now.  It  seems  to  me  that 
the  justices  had  power  to  issne  this  prohibitory 
order.  The  case  stated  that  the  field  where  this 
manure  is  deposited  adjoins  the  land  along  which 
there  is  a  large  daily  traffic,  and  that  complaints 
had  been  made  by  trayellers  to  the  inspector  o 
nuisances.  By  that  act  in  stopping  this  nuisance 
where  they  do,  they  do  that  which  in  itself  is  a 
nuisance,  and  which  necessarily  inTolves  a  nui- 
sance. So  far,  therefore,  as  regards  that  part  of 
the  order  which  relates  to  the  discontinuance  of 
this  nuisance,  I  think  the  jasticen  rightly  exercised 
their  power ;  but  for  the  reasons  I  have  given,  I 
think  the  order  for  the  abatement  of  it  is  bad. 

Gboye,  J. — I  am  of  the  same  opinion.  As  regards 
part  of  this  order,  there  was  only  one  ground  on 
which  the  case  was  arguable  for  the  appellants, 
viz.,  that  this  was  a  necessary  act ;  for  that  the 
manure  must  be  taken  somewhere  and  deposited 
in  some  place.  But  then  the  Question  is,  were  the 
beet  available  means  taken  for  preventing  injury 
to  the  public  health,  for  in  that  case  the  Olst 
section  of  the  Public  Health  Act  1875  specially 
provides  that  no  penalty  shall  be  imposed.  It 
18  not  proved  here  that  the  corporation  did 
take  the  best  available  means  to  prevent  the 
public  health  from  being  injured;  mdeed  it  is 
not  dispnted  that  this  manure  might  have  been 
taken  to  some  other  place  where  no  nuisance 
could  have  been  created  by  its  deposit.  The  corpo- 
ration have  by  their  own  act  created  this  nuisance, 
and  if  they  cnoose  to  oontraot  to  sell  their  ashes, 
manure,  and  refuse,  they  must  take  care  not  to 
infringe  the  provisions  of  the  law.  As  regards 
the  other  point,  viz.,  that  which  relates  to  the 
abatement  of  the  nuisance,  I  think  the  justices 
acted  wrongly,  because  when  the  manure  was 
once  there  tne  corporation  had  no  power  to  re- 
move it. 

Order  of  ahafement  to  he  quashed;  order  of 
prohibition  to  he  affi/rmed.    No  cosfs. 

Solicitor  for  appellants,  W,  H,  Lammin,  for 
Moody,  Scarborough. 

Solicitors  for  respondents,  WoodaUtaid  WoodaU, 
Scarborough. 


Tkwreday,  June  1, 1876. 

(Before  B&amwell,  B.  and  Gbovb,  J.). 

Smith  (app.)  v.  Baanham  (resp.). 

Navigation  Acts  — -  Rioer —  Watercoureee  thereto 
heiUmging — WHfuUy  throwing  in  ruhhish — GUmn 
of  righL 

The  appellant  was  charged  and  coTwieted  upon  an 
information  laid  under  the  statute  14  Oeo,  8, 
c.  96,  which  was  one  of  several  Acts  ptused  to  im- 
prove the  navigation  of  the  rivers  Aire  and  0 alder. 
By  the  V2th  section  of  thai  Act  any  person  who 
unlfuUy  throws  any  haUast,  8fc  vnto  any  part 
of  these  rivers,  or  ojany  watercourses  thereunto 
belonging,  is  liahle  to  a  penalty,  .  The  appellant 
eairied  on  the  business  of  a  tanner,  and  it  was 
proved  thai  on  a  certain  day  a  quantity  of  ruhhish 
was  discharged  by  him  info  a  beck,  adjoining  the 
premises,  ni  a  poird  abovi  fowr  mUCssfrom  the 


river  Aire,  into  which  ii  flows  at  a  place  where 
that  river  is  navigahle. 
Held,  thai  the  conviction  was  wrong,  inasmuch  as 
the  words  *'  waiercourses  thereunto  belonging  did 
not  include  tributary  streams,"  unless  they  formed 
part  of  the  navigcUton, 
Semble  (per  BramweU,  £.)  the  section  points  to  a 
knowinghf  vfiyul  act  on   the  part  of  the  doer, 
and,  as  the  appellant  merely  exercised  a  supposed 
right  there  was  no  wUful  throwing  in  of  rutibish 
ai  all  within  the  meaning  of  the  section. 
Case  stated  onder  20  and  21  Yict.  a  48,  s.  2. 

At  a  petty  sessions  holden  at  Leeds,  in  and  for 
the  borough  of  Leeds,  in  the  county  of  York,  on 
the  8rd  ])&rch  1876,  before  me,  the  undersigned 
William  Bruce,  Esq.,  one  of  Her  Majesty's  justioea 
of  the  peace  of  and  for  the  said  borough,  being  Uie 
stipendiary  police  msgistrate,  an  information  pre- 
ferred by  Richard  Barnham  (hereinafter  called  the 
respondent)  against  Samuel  Smith  (hereinafter 
called  the  appellant)  under  14  Geo.  8,  c.  96.  s.  97, 
charging  for  that "  he,  the  said  appellant  on  the  8tb 
day  of  Jan.  in  the  year  aforesaid,  in  the  boroagh 
aforesaid,  wilfully  and  unlawfully  did  throw  a  qpam- 
tity  of  soil,  earth,  and  rubbish  into  a  beck  there 
situate  called  Sheepscar  Beck,  the  said  beck  being 
a  watercourse  belonging  to  the  river  Aire  in  the 
borough*'  was  heard  and  determined  by  mci 
and  upon  such  hearing  the  appellant  was  duly 
convicted. 

At  the  hearing  of  the  information  it  was  proved 
that  the  real  complainants  were  undertdLera  of  the 
Aire  and  Galder  navigation  upon  whom  statutory 
powers  are  conferred  by  10  A  11  Will.  3,  c  19 ; 
U  Geo.  3,  c.  96, 1  Geo.  4,  c.  39,  and  9  G^.  4,  o.  9a 
The  information  was  laid  under  14  Qtw>.  3,  o.  96,  s. 
97,  which  enacts  "  that  if  any  person  or  pereons 
shaU  wilfully  throw  any  soil,  earth,  ballast,  gravel, 
stones,  roots,  bushes,  or  other  rubbish  into  any 
part  of  the  said  rivers,  cuts,  or  canal,  or  any  drains, 
trenches,  or  watercourses  thereunto  belonging, 
eveiy  such  person  shall,  for  every  offence  forfeit  any 
sum  not  exceeding  five  pounds  nor  less  than  forty 
shillings,  at  the  discretion  of  the  justice  or  jnsttoes 
of  the  peace  before  whom  the  offender  shall  be  con- 
victed," 

The  appellant  is  a  farmer  having  premises  on 
the  Sheepscar  Beck  (a  beck  averging  m  its  coarse 
about  5ft.  in  width  and  18in.  in  depth  at  the  middle 
of  the  stream)  at  a  point  about  four  miles  from 
the  river  Aire,  into  which  it  flows  at  a  place  where 
that  river  is  navigable,  and  forms  part  of  the 
navigation  first  referred  ta  The  beok  is  now 
and  has  for  many  years  been  used  by  the  oc- 
capiei^  of  several  tanneries  and  maoufaotories  on 
its  banks.  The  appellant  carries  on  the  business 
of  a  tanner.  The  beck  was  under  the  appellant*s 
premises  in  a  large  culvert,  through  the  wall  d 
which  thirty -three  pipes  of  about  5iu.  diameter 

S reject  over  the  stream,  and  there  are  also  two 
rams  about  two  feet  square  from  the  appel- 
lant's premises  into  the  beok.  On  the  day 
in  question  the  business  was  beiu|;  oarried  on, 
and  it  was  proved  that  out  of  a  5m.  pipe  water 
charged  with  lime  and  earthy  matter  was  dia- 
charged  into  the  beck,  that  a  sieve  was  pat  under 
the  mouth  of  the  said  pipe,  and  allowed  to  remain 
for  about  three-quarters  of  an  hour,  during  whidi 
time  it  received  and  retained  about  ^Ib.  of  lime 
and  earthy  matter  which  would  otherwise  have 
been  passed  into  the  beck ;  and  that  out  of  a  drain 
2ft.  square,  water  was  discharged  with  earthy  aad 
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fleskf  mstter,  which  daring  the  same  time  left  a 
reeiaiw  in  «  haeket  «>f  about  half  a  peek  in 
meaenre  of  snch  earthy  and  fleshy  matter  which 
would  otherwise  have  passed  into  the  beck. 

The  appelfamt  had  carried  on  the  same  business 
of  a  tanner  in  the  same  manner  on  the  same 
premises  for  less  than  twenty  yeard.  On  the  part 
of  the  appellant  it  was  oontenaed  that  the  statute 
did  not  i^ply  to  the  case  of  a  mannftujtnrer  who, 
in  the  oonrse  of  his  business,  turned  mere  refuse 
matter  from  his  works  held  in  suspension  in  water 
into  the  beck.  It  was  also  contended  that  the 
beok  was  not  such  a  watercourse  as  is  mentioned 
in  sect.  97,  and  farther  that  the  lime  and  earthy 
and  fleshy  matter  discharged  into  the  beck  were 
neither  soil,  earth,  or  robbish  within  the  meaning 
of  that  section ;  and  lastly,  that  they  were  not 
wflfnlly  thrown  in  within  the  meaning  of  that 
section.  It  appeared  to  me  .that  the  object  of 
sect.  97  was  to  keep  the  rivers  mentioned  in  the 
Act,  and  their  tributaries  free  from  obstruction 
which  might  be  caused  by  the  throwing  of  soil, 
earth,  or  robbish  into  them,  and  that  it  oould 
make  no  difference  whether  such  soil,  Sui.,  was 
thrown  into  them  by  using  the  hand  or  machinery 
or  water  as  the  motive  power,  or  whether  it  was 
BO  thrown  out  of  mere  wantonness  or  for  the 
purpose  of  getting  rid  of  soil,  Ac.,  which  having 
served  the  purpose  of  a  manufacturer  was  no 
longer  usefnl  to  ninL  It  further  appeared  to  me 
that  the  lime  and  earthy  and  fleshy  matter  dis- 
charged into  the  beck  by  the  appellant  were  soil, 
earth,  or  rubbish.  Whether  Sheepscar  Beck  was 
a  watercourse  belonging  to  the  Aire  within  the 
meaning  of  sect.  97  was  a  question  upon  which  I 
entertained  some  doubt,  but  I  was  of  opinion  that 
it  was  such  a  watercourse.  I  therefore  convicted 
the  appellant,  and  ordered  him  to  pay  a  penalty 
of  60<.  and  the  costs. 

The  questions  of  law  arising  on  the  above 
statement,  therefore,  are  whether  I  was  right  in 
oon-victing  the  appellant  on  the  aforesaid  grounds. 

Maniaiy,  Q-C.  and  Forbes,  for  the  appellants. — 
First,  this  is  a  naviffation  Act,  and  is  entitled 
**  An  Act  for  the  MaEing  and  Keeping  Navio^able 
the  Biyers  of  Aire  and  Oalder  in  the  County  of 
York,"  and  is  not  an  Act  to  prevent  the  pollution 
of  streams.  Secondly,  there  has  been  no  wilful 
throwing  in  of  rubbish  within  the  meaning  of  the 
97th  section. 

Hugh  Shield  {A,  WUle,  Q.O.  with  him),  for  the 
respondents. — This  case  comes  within  the  97th 
section.  The  Legislature  intended  to  extend  vhe 
powers  of  the  courts  both  of  law  and  equity,  and 
have  enacted  that  for  the  purpose  of  summary 
jorisdiotion  actual  damage  is  not  necessary.  K 
this  is  not  a  watercourse  thereunto  bdonging 
these  words  have  no  meaning  at  all.  [Bium wxll, 
B. — ^Do  the  words  "thereunto  belonging"  refer 
to  the  rivers,  or  the  cuts,  or  the  canals  P]  To  the 
rivers.  [Bbamwell,  B. — Do  all  tributaries  belong 
to  a  river  P  Supposing  that  is  so  then  if  A  belongs 
to  B,  and  B  to  C,  then  A  belongs  to  C.  Gkove, 
J. — At  what  point  does  it  cease  to  belong  P]  No 
doabi  the  question  is  a  difiScult  one,  and  depends 
in  some  decree  on  how  far  matter  oan  float. 
[Gbovb,  J.-^hat  depends  on  the  matter  and  its 
specifle  ^avity.]  It  is  contended  that  a  water- 
oonrse  distant  only  four  miles  from  a  navigable 
river  is  within  the  section. 

BBA^mniLL,  B.  —  I  am  of  opinion  that  this 
information  should  have  been  dismissed.    There 


is   no   doubt   a    difficulty    in    construing     tkia 
clause,    which    has    evidently   been    put  in   by 
some  draughtsman  who  was  anxious  to   use  as 
comprehensive  words  as  possible.     My  opinion 
is  tmtt  the  meaning  of  the  section  is  shown  by 
the  marginal  note,  which  is  "  penalty  on  throwing 
ballast  into  the  navigation."    tt  is  made  penal 
by  the  statute  to  throw  certain  things  into  nvers, 
cuts,  or  canals,  or  any  trenches  or  watercourses 
"thereunto    belonging."     Now   it   is  urged  on 
behalf  of  the  respondent  that  this  section  includes 
tributary  streams.    I  think,  however,  that  that  is 
really  not  so,  and  that  the  meaning  of  the  words 
'*  watercourses  thereunto  belonging  "  (and  it  is  an 
intelli^ble  use  of  the  words)  applies  to  something 
belonging  to  the  navigation.    Not  only  do  I  thinK 
this  the  reasonable  construction  of  the  words,  but 
sect.  103,  in  mv  opinion,  shows  it  to  be  the  right 
meaning.    Under  the  last  mentioned  section  half 
of  the  penalty  is  to  go  to  the  party  injured ;  there* 
fore  an  injury  of  some  kind  is  supposed,  and 
though  it  is  possible  that  the  throwing  in  of  large 
quantities  of  soil,  &o.,  four  miles  above  the  navi- 
gable part  of  this  river  might  be  injurious,  yet  the 
words  of  the  96th  section  are  not  "  injuriously 
thrown  in."    It  is  neoessarily  injurious  if  snon 
soil,  &c.,  is  thrown  in  where  the  navigation  is 
going  on,  and  I  think  sect.  97  applies  to  acts  that 
are  done  to  the  navigation.    Unless  some  limit  of 
tibis  kind  be  placed  on  the  operation  of  the  statute, 
then  throwing  rubbish  into  any  part  of  the  river 
would  be  penal,  which  would  include  up  to  the 
source.     The  words  would,  no  doubt,  admit  of 
such  a  construction;   but  I  cannot  help  having 
a  strong  feeling  that  they  should  be  limited  so  as 
to  include  only  those  parts  of  a  river  where  navi- 
gation is  carried  on.     In  answer  to  this  it  may, 
perhaps,  be  said,  '*  Well,  but  if  this  is  thu  right 
construction,  rubbish  may  be  thrown  in  just  above 
the  point  where  the  river  becomes  navigable." 
That  is  possiblv  a  case  not  provided  for  by  the 
Legislature,  and  in  that  event  the  commissioners 
would  be  obliged  to  have  recourse  to  the  ordinary 
remedies  provided  by  the  law  independently  of 
their  statutory  powers.    It  may  be  that  whafc  the 
Legislature  intended  to  prevent  was  the  throwing 
of  rubbish,  &o,,  in  any  place  where  it  most  neces- 
sarily be  injurious.  But  at  all  events  I  am  satisfied 
that  tributary  streams  are  not  included  in  the 
Act,  unless  they  are  part  of  the  navigation.     I 
doubt  in  any  case  whether  the  length  of  time  that 
a  manufactory  has  been  carried  on  has  any  bearing, 
because  the  words  here  are  not  **  injuriously,"  but 
"  wilfully ; "  and  therefore  if  we  give  a  literal  in- 
terpretation to  those  words,  the  effecL  would  be 
that  although  the  act  done  was  done  in  a  way 
which  could  do  no  harm,  and  done  for  centuries, 
still  if  wilfully  done,  the  doer  is  liable  to  a  penalty. 
I  cannot  think  that  the  Legislature  ever  so  in- 
tended, and  that  the  section  does  not  apply  to  a 
stream  like  this,  forming  no  part  of  the  navigation. 
Again,  there  is  no  statement  of  any  damage  here, 
and  I  greatly  doubt    whether  this  is  a   wilful 
throwing  in  of  rubbish  at  all  within  this  statute. 
What  was  done  here,  was  done  in  the  exercise  of 
a  supposed  right,  and  the  Act  seems  to  me  to 
point  to  a  knowingly  wrongful  act  on  the  part  of 
the  doer. 

Gbove,  J. — I  also  think  the  appellants  are  en- 
titled to  succeed.  I  shall  confine  my  observations 
entirely  to  the  soope  of  the  97th  section,  by  whioh 
it  is  made  an  (^ence  to  throw  "  soil,  earth,  or 
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otlier  mbbish  into  any  part  of  the  said  riverp,  I 
OQts,  or  canals,  or  of  any  drains,  trenches,  or 
watercoarses  tberennto  belonging."    It  is  argued 
that  the  use  of  the  word  "watercoarses  "  in  con- 
junction with  the  words  "  thereto  belonging,"  in- 
cludes any  stream  or  river  which  flows  into  the 
Aire  and  cuts  under  the  provisions  of  the  Act.    If 
that  be  so,  the  Act  would  eive  jurisdiction  to  the 
maeistrates  over  the  whole  of  the  basins  which 
feed  the  Aire,  including  perhaps  hundreds  or  even 
thousands  of  square  miles.    The  Act  should  not 
be  construed  so  as  to  be  manifestly  absurd,  as  it 
certainly  would  be  if  so  extensive  a  jurisdiction 
were  held  to  be  given  by  the  words  *'  thereunto 
belonging."    In  mj  judgment  these  words  are 
confined  to  something  appertaining  to  the  navi- 
gation and  ancillary  to  tue  object  for  which  the 
Act  was  passed.    The  term  "  belonging  "  should 
receive  a  reasonable  limitation.     Similar  words 
are    used    in    sect.    Ill,    which    begins    thus: 
**  Whereas  the  legal  estate  and  interest  in  the 
present  navigation  of  the  said  rivers,  with  the 
works  and  appurtenances  thereunto  belonging," 
Ac.    The  meaning  of  the  words  are,  as  it  seems  to 
me,  sufficiently  clear ;  certain  works  are  authorised 
by  the  Act,  and  at  the  close  you  have  the  words 
*'  thereunto  belonging,"  which  show  that  the  word 
"  belonging  "  means  those  things  which  appertain 
or  are  ancillary  to  navigation.    Then  in  sect.  46, 
we  have  power  given  to  the  undertakers  to  make 
"  arches,  drains,  &o.,  over,  under,  across,  by,  or 
into  the  said  river,  and  the  several  cuts  and  canals 
authorised  to  be  made  by  this  Act,  and  the  said 
trenches,  streams,   and  watercourses    communi- 
cating therewith,"  to  carry  the  water  from  the 
adjoining  lands.    True  the  words  there  are  some- 
what  changed,  and   are    "  streams    and  water- 
courses," but  I  think  they  refer  to  nothing  else 
than  to  the  drains,  &o,,  previously  spoken  of.    The 
word  **  watercourse  "  is  the  term  employed  in  the 
principal  Act  of  10  &  11  Will.  3,  c.  19 ;  but  it  is 
not  to  be  found  in  the  preamble  of  this  Act.    The 
scope  of  the  Act  was  to  g^ive  power  to  the  com- 
missioners over   everything  forming  part  of  the 
navigation,  such  as  locks,  and  abo  drains,  trenches, 
and  watercourses  which  appertain  to  the  navi- 
gation, including  a  power  to  cleanse.    In  order  to 
keep  those    clean   the    present   clause    was    in- 
serted; and  this  construction  is  consistent  with 
all  the  Acts,  and  gives  a  reasonable  limitation 
to    the    magistrates'    jurisdiction.      As    regards 
the    meaning  of    the    words    *'into  any    of  the 
said  rivers,     there  is  doubtless  a  difficulty  as 
pointed  out  by  my  brother  Bramwell;  but  it  is 
not  necessary  to    dilate    further  on   that    now. 
Strictly  rivers  have  not  one  source  only;  often 
they  have  two  dozen  or  more  sources.    Ohim  fifty 
streams  running  into  one  another  at  a  particnlsdr 
spot  form  a  river.    But  I  think  that  all  that  was 
intended  to  be  included  in  the  word  "  rivers  "  were 
those  parts  of  the  rivers  within  the  scope  of  the 
Act.     ihe  construction  sought  to  be  put  on  this 
section  by  the  respondents  would  be  an  extra- 
vagant one,  and  one  altogether,  as  it  seems  to  me, 
opposed  to  the  intention  of  the  Legislature. 

Jtkdgmentfor  the  appeHanU 

Solicitors  for  appellant,  Torr  and  Co.,  agents 
for  8imp»on  and  Burrell,  Leeds. 

Sohoitors  for  respondents,  JS^cnm,  Foitm-    and 
Bttiter,  for  NewMtead  and  WxUan^  Leeds. 
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WiLLIAKB  V,  BeDMINSTEB   UnIOM  (AbSBSSMBNT 

COMMITTEB   op). 

ToUhousea,  raiing  of— Conjoint  a*8eB«ment — Notice 

of  appeal  against  rate — 25  ^  26  Vict.  c.  103,  se. 

18,  19—27  4-  28  Vict.  c.  39,  «.  1— "-PoOure  to 

obtain  relief,** 

By  27  ^  28  Viet,  c.  39,  «.  1,  before  any  appeal 

against  an  aaaeeamsnt  to  a  poor  raie  is  heard  6y 

quarter  sessions,  the  appellant  must  give  twenty 

one  da/ys^  notice  previous  to  the  sessions  to  the 

assessment  committee,  and  *'  no  person  shaU  he 

empowered  to  appeal  to  any  sessions  against  a 

poor  rate  made  in  conformity  with  the  valuation 

list  approved  by  such  committee,  unless  he  shaU 

have  given  to  such  committee  notice  of  objection 

against  such  list,  aiid  shall  have  failed  to  obtain 

such  relief  in  the  matter  as  he  deems  just** 

The    appellam,t   gave    notice    of  objection  to    the 

respondents  as  and  being  the  assessment  com- 

miitee  of  the  B,  Union,     The  assessment  com- 

mitten  adjourned  their  decisii^n  upon  the  appelr 

lant*s  case    until  a  decision  of  the   Court    of 

Queen*s  Bench  upon   another  case,  which   the 

committee  took  to  be  not  distinguishable  from  his, 

should  be  given.      The  appeUant  then  appealed 

to  quart&r  sessions : 

Held,  upon  a  case  stated  by  the  recorder,  that  the 

appellant  had  not  "faMed  to  oltain  reliff**  from 

the  assessment  c-wnmittee,  and  that  therefore  the 

quarter  sessions  had  no  jvrisdiction. 

ToUs  are  not  rateahle  in  themselves,  but  a  tollhouse 

is  increasedly  raieable  by  reason  ofthefaeiliHef 

which  it  affords  for  ihe  collection  of  the  tolls. 

Where  the  subject-matter  of  a  rate  is  improperly 

described  in  a  rate  book,  the  rate  is  not  to  he 

quashed  by  striking  out  the  name  of  the  person 

rated,  but  amended  by  altering  the  description  of 

the  property  raied. 

This  was  an  appeal  agrainst  a  rate  made  for  the 

relief  of  the  poor  by    the  churchwardens   and 

overseers  of  the  parish  of  Bed  minster  on  the  llth 

Oct.  1872,  in  which  the  appellant  was  assessed  as 

follows:— No.  620. — Name  of  occupier,  William 

Williams ;  jiame  of  owner.  The  Bristol  £DKrbour 

Railway  Company ;  description  of  property  rated, 

tollhouse  and  tolls  for  foot  passengers  on  Prince- 

street  Bridge;  situation   oi  property,  Wapping; 

Gross  estimated  value,  800L  ;  rateable  value,  7002. 

The  appeal  came  on  to  be  heard  at  the  Epiphany 

Quarter  sessions  1873,  for  the  city  and  county  of 

Bristol,  before  T.   Kingdon  Kingdon,  Esq.,  the 

recorder,  who  amended  the  assessment  by  striking 

out  the  name  of  the  appellant  subject   to   the 

opinion  of  the  Court  of  Queen's  Bench  on  the 

following : 

Cass. 

3.  The  Dean  and  Chapter  of  Bristol  were  at  the 
time  of  the  erection  of  the  Prince-street  Brid|(e, 
as  hereinafter  mentioned,  possessed  of  land  in 
the  parish  of  Bedminster  on  the  southern  bank 
of  the  River  Avon»  and  of  an  ancient  ferry  called 
the  "  Gib  Ferry  "  across  the  said  river  from  the 
said  land.  The  land  and  ferry  were  at  that  time 
under  lease  to  one  Sidenham  Feast. 

4.  The  said  Prince-street  Bridge  was  erected 
on  the  site  of  the  said  Gib  Ferry  under  the 
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aatliority  of  and  in  aooordance  with  the  provisions 
of  48  Geo.  3,  c.  11  (a  copy  of  which  accompanies 
and  is  to  be  taken  as  part  of  this  case)  by  the 
Bristol  Dock  Company,  who  are  now  represented 
by  the  Corporation  of  the  City  of  Bristol.  The 
bridge  and  its  approaches  form  a  public  "highway, 
and  the  property  in  them,  except  in  the  tollhouse 
for  foot  passengers  and  tmcks  hereinafter  men- 
tioned, is  exclusively  vested  in  the  said  corpora- 
tion. 

&  In  accordance  with  the  provisions  of  sect.  21 
of  the  said  Act,  the  said  dock  company  erected  at 
the  Bedminster  end  of  the  bridge,  in  the  parish 
of  Bedminster,  two  tollhouses  opposite  each  other, 
one  for  foot  passengers  and  the  other  for  carriages. 
A  different  collector  occupies  each  tollhouse,  and 
between  the  tollhouses  are  two  gates,  a  large  one 
for  carriages  and  a  smaller  one  for  foot  passen- 
gers— such  gates  extend  from  one  tollhouse  to  the 
other. 

6.  By  a  deed  poll  dated  the  Ist  Oct.  1869  the 
representatives  of  Sidenham  Feast  conveyed  to 
4he  Great  Western  and  Bristol  and  Exeter  Bail- 
way  Companies  the  tolls  and  tollhouse  for  foot 
passengers  and  trucks  for  the  residue  of  a  term 
of  years  then  vested  in  them,  and  the  Great 
Western  and  Bristol  and  Exeter  Railway  Com- 
panies subsequently  purchased  the  reversion  in 
the  lease  from  the  Ecclesiastical  Commissioners, 
and  some  time  previously  to  the  making  of  the 
said  rate  demised  the  said  tolls  and  tollhouses  to 
the  appellant. 

7.  For  some  time  previous  to  the  making  of 
the  said  rate,  and  up  to  the  time  of  hearing  the 
said  appeal,  the  said  tollhouse  for  foot  passengers 
and  trucks  was  occupied  by  a  man  in  the  employ- 
ment of  the  appellant  named  Adolphus  Dye,  who 
collected  at  this  tollhouse  the  tolls  of  foot  passen- 
gers and  trucks  referred  to  in  sect.  21  of  the  said 
Act  (48  Geo.  3,  chap.  11),  and  handed  them  over 
to  the  appellant  every  fortnight.  The  other  toll- 
house is  occupied  by  the  Corporation  of  Bristol, 
who  place  therein  a  servant  who  collects  the  tolls 
on  horses,  carts,  and  carriages  referred  to  in  the 
same  section.  Neither  Dye  nor  the  corporation 
collector  interfered  with  any  tolls  but  those  which 
thev  were  employed  to  collect.  Dye  attending 
exclusively  to  tolls  of  foot  passengers  and  trucks, 
and  the  corporation  collector  attending  exclusively 
CO  the  tolls  for  horses,  carts,  and  carriages. 

8.  The  toll  is  taken  from  all  foot  passengers 
who  pass  through  the  said  gate,  and  it  is  not 
taken  from  any  foot  passengers  even  though  thoy 

r a  up  to  the  said  gate  if  they  return  back  and 
not  pass  through  the  said  gate.  < 

9.  The  amount  of  the  tolls  on  foot  passengers 
and  trucks  oollected  at  the  said  toll  gate  and  re- 
ceived by  the  appellant  is  upwards  of  b002.  a  year. 

10.  The  appellant  is  liable  to  be  rated  in  re- 
spect of  the  occupation  of  the  tollhouse,  and  the 
gross  value  of  the  tollhouse  as  a  building  is  122., 
and  its  nvbeable  value  102. 

11.  The  Corporation  of  Bristol  as  successors  to 
the  said  Dock  Company  are  bound  to  repair,  and 
do  repair,  the  said  bridge,  with  the  exception  of 
the  said  tollhouse  for  foot  passengers  and  trucks, 
which  is  repaired  by  the  anpellant. 

12.  The  said  poor  rate 'of  the  11th  Oct.  1872 
was  made  in  conformity  with  the  valuation  list 
then  ensting,  and  which  had  been  approved  of  by 
the  Tospondenta. 

18.  On  the  25th  Nov.  1872»  the  appeUant  served 


on  the  churchwardens  and  overseers  of  the  parish 
of  Bedminster,  and  also  on  the  respondents,  a 
notice  of  objection  against  the  said  valuation  list 
in  accordance  with  the  provisions  of  "  The  Union 
Assessment  Committee  Amendment  Act  1864." 

14  The  appellant  had  appealed  aeainst  the  pre- 
vious poor  rate,  and  the  appeal  had  been  heara  at 
the  Michaelmas  General  Quarter  Ses&ions,  1872, 
for  the  city  and  county  of  Bristol,  ^lua  the  re- 
corder had  decided  in  favour  of  the  appellant,  but 
reserved  a  case  for  the  opinion  of  this  court.  The 
case  so  reserved  was  still  pending  before  this  court 
at  the  meeting  of  the  respondents  hereinafter 
mentioned. 

15.  On  the  3rd  Dec.  1872,  a  meeting  of  the  re* 
spondents  was  held  (being  their  first  meeting 
after  the  making  of  the  said  rate  of  11th  Oct. 
1872),  at  which  both  the  appellants  and  tho  church- 
wardens and  overseers  of  the  poor  of  Bedminster 
appeared,  and  the  appellant  then  urged  two  ob- 
jections only  to  the  said  valuation  list,  which  were 
the  same  as  two  of  those  reserved  for  the  opinion 
of  this  court  by  the  said  case  in  the  last  paragraph 
mentioned. 

16.  After  the  appellant  had  been  heard,  the  re- 
spondents announced  that  they  should  not  give 
their  decision  till  the  said  case  for  the  opinion  of 
this  court  had  been  decided,  and  resolved  to 
adjourn  the  bearin^^  of  the  objection  until  after 
the  decision  of  this  court  had  been  given,  but 
as  it  was  impossible  to  say  when  that  decision 
would  be  given,  and  therefore  to  fix  a  day,  it 
was  adjourned  sine  die.  And  no  decision  of  this 
court,  or  of  the  said  committee,  had  been  given 
before  the  hearing  of  the  appeal  to  the  court 
of  quarter  sessions  hereinafter  mentioned. 

17.  On  the  12th  Dec.  1872,  the  appellant  served 
the  respondents,  and  the  churchwardens  and  over- 
seers of  the  mrish  of  Bedminster,  a  notice  of 
appeal  to  the  Epiphany  Quarter  Sessions  held  on 
Tuesday,  the  7th  of  Jan.  1873,  for  the  city  and 
county  of  Bristol,  and  aloo  served  grounds  of 
appeal  upon  the  same  parties. 

18.  At  the  hearing  oi  the  appeal,  the  respondents 
objected  that  the  appellant  bad  not  failed  to  ob- 
tain relief  from  the  respondents,  and  that  the  ap- 
peal had  been  brought  too  soon,  but  the  court  of 
quarter  sessions  overruled  the  objection  on  the 
ground  that  as  the  respondents  had  not  given  a 
judgment  on  the  objections  referred  to  in  the  15th 
paragraph  of  this  case,  the  appellant  had  failed  to 
obtain  such  relict  in  the  matter  as  he  deemea  just, 
but  reserved  the  point  for  the  opinion  of  this 
court.  The  court  of  quarter  sessions  further  de- 
cided that  the  appellant  was  not  liable  to  be  rated 
in  respect  of  the  amount  received  by  him  for  the 
said  tolls  under  the  circumstances  set  forth  in  this 
case  either  as  a  separate  subject  of  rating,  or  as 
enhancing  the  value  of  the  said  tollhouse,  and 
that  as  the  appellant  was  rated  as  a  conjoint  assess- 
ment in  respect  of  a  tollhouse  and  toUs  in  respect 
of  the  latter  of  which  he  was  not,  in  the  opinion  of 
the  court,  liable  to  be  rated,  the  whole  assessment 
on  the  appellant  was  bad,  and  the  said  court 
accordingly  made  an  order  that  the  rate  should  be 
amended  by  striking  out  the  name  of  the  appel- 
lant, which  order  is  the  order  set  forth  in  the  2nd 
paragraph  of  this  case. 

19.  The  questions  for  the  opinion  of  this  court 
are :  first,  whether  the  appellant  was  entitled  to 
appeal  to  the  q^uarter  sessions  under  the  circum- 
stances stated  m  the  case ;  secondly,  whether  the 
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appellant  was  liable  to  be  rated  in  respect  of  the 
amoant  received  by  him  from  the  said  tolls; 
thirdly,  whether  the  conrt  of  quarter  sessions 
had  power  to  amend  the  rate  by  striking  out  the 
name  of  the  appellant. 

20.  If  the  court  shall  be  of  opinion  on  the  first 
and  third  questions  in  the  af&rmatiye  and  the 
second  in  the  negative  then  the  order  of  sessions 
a  to  be  confirmed. 

21.  If  the  conrt  shall  be  of  opinion  either  on  the 
first  or  third  question  in  the  negative,  or  if  they 
shall  be  of  opinion  on  the  second  question  in  the 
affirmative  then  the  order  of  sessions  is  to  be 
quashed. 

Lopes,  Q.C.  and  Mturch,  for  the  appeUant,  cited 
Reg,  ▼.  North  omd  South  Shields  Ferry  CovMpany,  1 

E.&B.440; 
Beg  ▼.  Bnowdetii  4  B.  A  Ad.  718 ; 
Reg.  V.  WeUhanh,  4  M.  A  8. 222  ; 
Beg,  T.  ChiMMngkam,  5  East,  478. 

[Blaokbtthk,  J.  referred  to  Beg,  r.  An^leside,  16 

Bast  88.] 

Btntvpasy  for  the  respondents,  cited 
Beg,  T.  MacdonaXd,  12  East,  824 ; 
bat  he  chiefly  relied  on 

Beg,  V.  Biagleewade,  21  L.  T.  Bep.  N.  S.  494, 
as  showing  that  the  appeal  ought  not  to  have  been 
entertained. 

Lopes,  Q.G.  in  reply,  sought  to  distinguish  Beg, 
V.  Biggleswade  {ub%  step.). 

Blackbtjkn,  J. — In  this  case  the  first  question  is 
whether  the  appellant  was  entitled  to  appeal  under 
the  circumstances.  The  answer  to  that  question 
depends  upon  whether  he  has  complied  with  the 
condition  precedent  marked  out  by  the  proviso 
equivalent  to  a  substantive  enactment  of  27  and  28 
Tlot.  c.  89, 8. 1.  That  section  enacts  that  before  any 
appeal  is  heard  by  quarter  sessions,  the  appellant 
shall  give  twenty-one  days'  notice  previous  to  the 
sessions  to  the  assessment  committee.  And  the 
proviso  is  that  **  no  person  shall  be  empowered  to 
appeal  to  any  sessions  against  a  poor  rate  made  in 
conformity  with  the  valuation  list  approved  of  by 
such  committee,  unless  he  shall  nave  given  to 
such  committee  notice  of  objection  against  the  said 
list,  and  shall  have  failed  to  obtain  such  relief  in 
the  matter  as  he  deems  just."  Now  has  the 
appellant  fulfilled  the  condition  precedent  marked 
out  by  this  proviso  P  I  think  not;  I  think  that  the 
effect  of  Beg  v.  Biggleswade  (21  L.  T.  Bep.  K.  3. 
494)  must  be  taken  to  be  that  his  notice  of  appeal 
was  premature.  It  appears  that  the  assessment 
committee  after  first  hearing  him  adjourned  sine  die 
until  a  judgment  of  the  Oourt  of  Queen's  Bench 
should  be  given,expectinffthatthat  judgment  would 
decide  the  point  involved  in  his  case.  The  judg- 
ment of  the  Court  of  Queen's  Bench  was  delated  for 
a  ^ear  and  a  half,  and  after  all  did  not  decide  the 
point.  But  the  appellant  had  not  failed  to  obtain 
relief.  In  Beg,  v.  BiggUsweide  the  poor  rate  was 
made  on  the  30th  liifay.  On  the  11th  June  the 
appellant  gave  notice  of  objection  to  the  assess 
ment  committee.  The  committee  met  on  the  30th 
June  and  refused  to  ffrant  him  relief.  He  appealed 
to  sessions  held  on  the  same  day  and  the  justices 
allowed  the  appeal  to  be  entered.  But  the  Court 
of  Queen*s  Bench  granted  a  prohibition  to  stay  all 
proceedings  on  the  ground  that  the  appellant  had 
not  failed  to  obtain  relief  from  the  committee 
until  80th  June.  The  present  case  is  an  a  fortiori 
one  to  Beg.  v.  Biggleswade,  for  here  there  has 
been  no  ibult  on  the  part   of   the   assessment 


committee.  Their  delay  was  justifiable  in  this 
case,  whereas  in  Beg.  v.  Bigaleswade  it  appears 
to  have  been  otherwise.  The  notice  of  the 
appellant,  therefore,  was  premature,^  and  the 
appeal  ought  not  to  have  been  entertedned.  This 
would  be  enough  to  decide  the  case,  but  I  think 
we  ought  to  intimate  our  opinion  on  the  second 

Soint.  I  am  of  opinion  then  that  the  recorder 
ecided  rightly  that  the  tolls  in  themselves  were  not 
rateable,  as  not  being  incident  to  the  real  estate ; 
only  the  toll  houses  were  rateable,  and  then*  rateable 
value  was  the  value  of  the  houses  coupled  with  the 
value  of  the  facilities  afibrded  by  the  houses  for 
collecting  the  tolls:  Beg,  v.  North  and  Souih 
Shields  Ferry  Company  (7  Ba.  Cas.  849, 1  B.  &  B. 
440),  decides  this.  But  the  recorder  also  thought 
that  the  mode  of  description  amounted  to  a  rate 
on  two  subject  matters.  Now  in  many  like  cases 
the  court  has  said  that  this  is  mere  repetition. 
The  recorder  might  have  struck  out  the  non- 
assessable part,  and  ought  not  to  have  struck  out 
the  name  of  the  appellant  altogether.  As  to  the 
third  point,  I  have  already  said  that  thherateable 
value  of  the  houses  is  enhauced  by  the  faoility 
which  they  afibrded  for  collecting  the  tolls. 

Mbllob,  J. — I  am  of  the  same  opinion  on  the 
three  points.  I  cannot  help  thinking  that  the  real 
contention  before  the  recorder  was,  that  the  tolls 
were  rateable  in  themselves,  whereas  of  course 
this  is  not  so*  The  recorder  was  right  in  his 
opinion  that  the  tollhouse  was  to  be  considered  as 
rendered  more  valuable  by  reason  of  the  facilities 
which  it  afforded  for  the  collection  of  the  tolls. 
But  I  think  that  Beg.  v.  Ambleside  (uhi  sup.)  is  a 
clear  authority  that  where  a  person  is  improperly 
rated,  the  proper  course  for  the  court  is  not  to 
ouash  the  rate  but  amend  it.  The  proper  course 
lor  the  recorder  here  was  not  to  strike  out  the 
name  of  the  person  rated,  but  to  alter  the  amoont 
and  description. 

Bale  absolute  to  quash  the  order  of  qwsrtefr 


sesswna. 


Solicitors  for  appellant,  Clarke,  Woodcock,  sad 
Byland,  for  FusseU,  Prichard,  and  SwanUr  BristoL 

Solicitors  for  the  respondents,  (hiseotl,  Wadkam, 
and  Daw,  for  0*Donoghue  and  Anson,  Bristol. 


June  19  and  26,  1876. 

Beo.  V,  Castbe. 

Coroner — Bejection  of  evidence — Open  verSiot — 
Further  evidence  after  verdiU — Meiius  in- 
quirendum. 

Where  a  coroner  rejects  evidence  which  he  ought  ta 
have  admitted,  and  tlie  iwry  return  on  open  ver^ 
diet,  the  Queen* s  Bench  DUfieion  of  the  H*gh 
Court  h€bs  jurisdiction  to  order  the  coroner  to  r«- 
open  the  inquiry. 

Such  jurisdiction  wHl  not  b^  eseerdsed  wUeee  the 
court  can  see  that  to  do  so  wiUfur^hsr  the  ends  of 
justice. 

The  inquiry  wxU  be  before  a  new  jury. 

An  inquest  was  held  on  the  bodg  of  B.,  and 
nine  witnesses  were  examined.  One  of  tftsM, 
C,  deposed  that  B.  had  told  her  that  he  had  taken 
poison.  The  coroner  rtj^cted  eoidence  of  a  doctor 
who  stated  that  he  had  attended  the  deceased 
throughout  his  illness,  and  had  nuUerial  evidence 
to  give.  The  jury  relumed  a  verdict  thai  dc 
cecued  died  of  a  jH}ison  caUed  antimony,  htU  thai 
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Aure  woB  no  evidence  io  $how  httw  ewk  paieon 
Mmeimtohis  body. 
€.  afierwarde  stated  ihaJt  B.  had  before  hie  death 
itaied  the  reason  for  which  he  had  taken  poison. 
The  doctor  whote  evidence  had  been  rejected  stated 
that  B.  had  denied  suicide.  The  Solicitor  to  the 
TreastMry  having  taken  the  statements  of  C,  of 
the  doctor,  and  of  about  thi/rty  other  personSf 
•OHM  of  whom  had,  and  some  of  whom  had  not 
given  evidence  ai  the  inquest,  deposed  that  such 
fersons  oovld  give  further  matertai  evidence,  and 
that  further  material  evidence  would  be  forth' 
eemingfirom  other  persons  upon  a  new  inquiry. 

Held,  thcU  the  inquisiHon  ought  to  be  qucLshed,  and 
ameHus  inqnvrendum  a/warded  before  the  same 
eeroner  and  another  jury. 

Tkis  was  a  mle  calling  upon  the  defendant  as  and 
being  one  of  the  coroners  for  the  oonnty  of  Surrey, 
to  show  oaase  why  a  writ  of  certiorari  should  not 
issue  to  remove  into  this  divisional  court  all  and 
singular  inquisitions  taken  by  or  before  him  at  the 
house  called  the  Priory,  in  the  parish  of  Streat- 
ham,  in  the  mid  county  of  Surrey,  on  the  25th 
April  last,  on  view  of  the  body  of  Charles  Delauney 
Turner  Bravo;  and  why  the  said  inquisitions 
md  the  proceedings  thereon,  when  returned, 
should  not  be  quashed  and  set  aside,  and  why  a 
hefefeer  or  new  inquiry  should  not  be  directed  to  be 
heldt  And  oral  evidence  taken  either  before  the 
mroner  or  commissioners,  and  either  before  the 
same  or  a  fresh  jury ;  and  on  view  of  the  body  or 
without  view  thereof,  as  to  this  divisional  court 
should  seem  fit;  or  whv  the  court  should  not 
direct  sQoh  steps  to  be  taKen  as  to  reopening  the 
inqoirr  or  holding  a  new  inquiry  as  to  the  court 
should^  seem  fit;  on  the  ground  that  there  had 
been  a  miscarriage  of  justice  and  misconduct  or 
mistake  on  the  part  of  the  said  coroner,  and  on 
the  ground  that  material  evidence  was  i  ejected, 
and  that  material  witnesses  were  not  examined 
and  the  inquiry  closed  prematurely,  and  the 
coroner's  depositions  were  incorrect,  and  that 
material  evidence  had  since  been  discovered,  and 
that  the  inquiry  was  incomplete,  and  the  verdict 
of  the  jury  imperfect  and  inconclusive,  and  the  in- 
quisition bad  m  law  on  the  &ce  of  it. 

The  above  mle  had  been  drawn  up  on  reading 
the  affidayits  of  A  K.  Stephenson,  Solicitor  to  the 
Treasury,  B.  T.  Beid,  F.  H.  M'Calmont,  G.  John- 
son,  H.  B.  Bell,  and  W.  K.  Pollard,  and  certain 
exhibits  annexed  to  such  affidavits  respectively. 
The  effect  of  snoh  affidavits  and  exhibits  was  as 
follows : 

The  deceased,  who  was  a  barrister,  was  taken 
ill  upon  the  18th  March  about  9.80  p.m.,  and  died 
on  tne  21st  of  the  same  month.  The  inquest  was 
held  on  the  25th,  and  afterwards  by  adjournment 
on  the  28th,  when  it  was  concluded.  The  jury 
retomed  an  open  verdict,  and  the  inquisition 
as  follows : 


The  mid  jnrors  now  here  aay  upon  their  oaths  that 
the  said  C.  J>.  T.  Bravo  on  the  2lBt  April,  by  taking  of 
a  potaoa  called  antimony,  beoame  mortally  tick  and 
mempeied  In  bis  body,  of  which  said  mortal  sickneae 
•■d  didemper  he  did  die,  and  the  jarora  aforesaid  upon 
their  oaths  aforesaid  do  cay  bow  ur  by^  what  meana  the 
Slid  pciaon  came  to  be  taken  by  the  said  0.  D.  T.  Bravo 
ws  have  no  sufficient  evidence  proved  to  us. 

From  the  depositions  furnished  by  the  coroner, 
it  appeared  that  the  following  witnesses  wore  ex- 
amined at  the  inquest : 

Mr.  Bravo,  step-fikther  of  the  deceased. 


Mrs.  Gox,  who  had  been  livins  in  the  house  of 
the  deceased  as  companion  to  his  wife,  deposed 
that  as  soon  as  she  went  to  the  deceased  upas 
his  being  first  taken  ill,  he  said  he  had  taken 
poison  :  out,  althouffh  she  saw  him  continually 
until  his  death,  he  dicTnot  explain  to  her,  or  in  b«r 
heariuff,  how  he  came  to  take  the  poison ;  also  that 
he  and  his  wife  lived  on  good  and  affectionate 
terms. 

Amelia  Bushell,  lady's  maid,  deposed  that  the 
deceased  was  conscious  to  the  last,  and  did  not 
account  for  his  illness  to  her  or  to  anybody  in  faar 
hearing. 

Qteoree  Harrison,  surgeon,  deposed  that  the 
deceased  was  first  treated  for  collapse,  but  after- 
wards had  symptoms  of  labouring  under  an  irri- 
tant poison. 

[The  inquiry  was  at  this  point  adjourned.] 

Mary  Anne  Kieber,  servant,  deposed  that  the 
deceased  did  not  make  use  of  the  word  poison  in 
her  presence. 

J.  T.  Payne,  physician,  depos^nl  that  the  post' 
mortem  exammation  taken  by  him  showed  anti- 
mony to  have  been  the  cause  of  death. 

H.  B.  Bell,  surgeon,  and  cousin  of  the  de- 
ceased, deposed  that  the  deceased  said  that  he  had 
taken  lauclannm  for  neuralgia,  bat  did  not  ocber- 
wise  explain  his  symptoms. 

T,  Bedwood,  professor  of  chemistry,  deposed  to 
antimony  having  been  the  cause  of  death. 

F.  H.  M'Calmont,  barrister,  and  friend  of  the 
deceased,  deposed  that  he  was  a  most  unlikely 
person  to  commit  suicide. 

Certain  notes,  taken  by  Mr.  Beid,  who  had  at- 
tended the  inquest,  but  not  professionally,  at  the 
request  of  the  stepfather  of  the  deceased,  varied 
from  the  depositions  taken  by  the  coroner. 

The  following  was  the  affidavit  of  Dr.  John- 
son : — 

I  professionally  attended  the  late  C.  D.  T.  Bravo 
during  the  iUnees  of  which  he  disd,  having  visited  him 
on  five  aeparate  occasions  in  two  di^s  in  the  month  of 
April  last  past.  I  saw  him  fir«t  on  Wednesday,  the  19lh 
April,  at  about  2.30  a.m.,  with  Mr.  Boyes  Bell,  Mr. 
Barrison  and  Dr.  Moore.  I  saw  him  a  second  time  on 
the  same  day,  at  about  8  p.m.,  in  company  with  (to  the 
beet  of  my  recollection)  the  same  three  gentlemen.  I 
saw  him  the  third  time  on  the  following  day  (Thursday), 
at  about  9  a.m.,  in  company  with  (to  the  best  of  my  ra- 
coUeotion)  the  same  three  gentlemen.  I  saw  him  the 
fonrUi  time  on  the  same  day  (Thursday),  at  about  2.90 
p.m.,  in  company  with  Mr.  Henry  Smith,  surgeon,  of 
Wimpole-street,  and  the  above-mentioned  Mr.  Bc^es 
Bc^L  I  Baw  him  the  fifth  time  on  the  same  day  (Thnrday), 
at  about  6.30  p.m.,  with  Sir  William  Gull  ana  the  above- 
mentioned  Mr.  Boyes  Bell.  I  did  not  see  him  again 
alive,  but  was  informed  that  he  died  on  the  following 
day,  Friday  the  2l6t.  I  was  present  at  the  post  mortem 
fzamination  made  bv  Dr.  Payne.  On  the  morning  of 
Friday,  April  the  28th,  about  10  a.m.,  ^ing  the  morning 
of  the  day  on  which  the  adjourned  inqaest  was  appointed 
to  be  held,  Mr.  Campbell,  sen.,  the  father  of  Mrs.  Oharlee 
Bravo,  the  widow  of  the  dfoeased,  called  on  me  at  nqr 
honi>e,  and  said  to  me  that  he  had  been  advised  by  Sir 
William  Gull  to  come  to  me,  or  words  to  that  mfeot. 
Mr.  Campbell  further  said  to  me,  as  near  as  I  can  recol- 
lect, the  following  words :  *'  The  (Kiestion  is,  what  ver- 
dict shall  we  get ;  I  can  get  a  veraict  of  suicide  in  five 
minutes."  I  said"  How  r  He  said,  **  By  repeating  Sir 
William  Gall's  opmion."  I  said,  *'Well,  it  may  be 
suicide,  hut,  bo  far  as  I  can  see,  there  is  no  evidence  to 
show  it,  and  the  only  possible  verdict  is  an  open  one,  that 
he  died  by  antimony.'^  I  added  that  I  thought  of  going 
to  the  inqaest.  He  said  he  hoped  that  I  would  not  go, 
or  he  thought  I  had  better  not  go,  and  that  he  would 
telegraph  for  me  whether  I  should  come  or  not. 
I  received  no  telegram,  but  I  went  to  Balham  that 
afternoon,  aadattended  theadjonmed  inquest  about  4  p.m. 
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I  was  preaeot  when  Mr.  Boyen  Bell  was  giving  his  e?i- 
denoe.  I  heard  Mr.  Boyee  Bell,  in  giving  his  evidence, 
mention  mj  name  and  state  a  oonversation  which  had 
passed  between  myself  and  the  deceased  (Mr.  Charles 
Bravo)  with  reference  to  taking  poison.  The  conversa- 
tion stated  by  Mr.  Royee  Bell  was  a  portion  only  of  what 
had  passed  between  me  end  the  deceased,  and  it  was  that 
portion  which  occurred  immediately  after  I  had  heard 
Mrs.  Cox's  statement  that  the  deceased  said  that  he  had 
taken  poison.  I  heard  Mr.  Boyes  Bell  tell  the  coroner 
that  I  had  said  to  Mr.  C.  Bravo,  "  Mrs.  Cox  tells  ns 
yon  have  taken  poison,*'  and  that  I  aske^  him  (Mr.  C. 
Bravo)  what  the  meaning  of  it  was,  and  that  he  (Mr.  C. 
Bravo)  admitted  taking  landannm,  and  that  I  said  to 
him  (Mr.  C.  Bravo)  **  That  won't  do,"  or  "That  won't 
explain  yonr  symptoms."  The  coroner  said,  "  Dr.  John- 
son is  not  here.  I  sappose,"  upon  which  some  person  in 
the  room  said,^'  "Tee,  Dr.  Johnson  is  here."  I  heard 
Mr.  McCalmont  give  his  evidence,  after  which  the 
coroner  was  apparently  abont  to  dose  the  inquiry,  when 
I  heard  one  of  the  jnry  say  that  the  jnry  were  in  a  state 
of  donbt,  and  would  be  glad  to  have  any  assistance,  or 
words  to  that  effect.  Upon  this  I  got  np  from  the  other 
end  of  the  room  where  I  had  been  sitting  and  stepped 
forward  to  the  table  and  said  to  the  coroner,  **  My  name 
is  Dr.  Johnson,  I  have  seen  Mr.  Bravo  several  times,  and 
I  wish  to  give  evidence."  To  the  best  of  my  recollec- 
tion I  also  told  the  coroner  that  I  had  had  several  con- 
Tsrsations  with  the  deceased  (Mr.  C.  Bravo)  on  the  snb- 
jeot  of  his  illness  and  its  cause,  but  I  cannot  now  under- 
take to  repeat  the  exact  words  I  used  to  the  coroner  in 
tailing  him  of  these  conversations.  The  coroner  said, 
"  We  don't  require  any  further  evidence ;  it  is  quite  un- 
necessary to  examine  you."  I  have  made  a  statement  to 
the  Treasury  Solicitor  of  facts  within  my  knowledge,  and 
I  should  have  been  prepared  to  give  evidence  of  these 
facts  had  I  been  examined  by  the  coroner. 

It  will  be  convenient  to  set  oat  here  the 
coroner's  affidavit  filed  after  the  rale  had  lieen 
served  upon  him. 

I  was  elected  one  of  Her  Majesty's  Coroners  for  Sur- 
rey in  the  year  1836.  and  since  that  time  I  have  never 
taken  a  holiday  or  been  absent  from  my  duty  either  from 
sioknees  or  any  other  cause,  and  no  complaint  has  ever 
been  made  against  me  in  respect  of  any  of  the  many 
thousands  of  inquiries  held  by  me  during  the  forty  years 
that  have  elapsed  since  my  said  election. 

2.  Previous  to  the  inquest  on  the  body  of  CSiarles 
Delauney  Turner  Bravo,  deceased,  I  bad  no  know- 
ledge whatever  of  his  family  or  relations,  or  of  the 
family  or  relations  of  his  wife,  or  of  any  member  of 
either  family. 

8.  The  said  inquest  was  conducted  b^  me  throughout 
in  an  orderly  and  regular  manner,  and  simply  with  a  view 
to  advance  the  interests  of  justice,  and  in  conducting  the 
same  I  was  influenced  by  no  personal  interest  or  corrupt 
motive. 

4.  To  the  best  of  my  belief,  the  depositions  taken  by 
me  and  signed  by  myself  and  the  foreman  of  the  jary 
contain  all  the  material  evidence  given  by  the  wilnf  sses 
before  me,  and  to  my  knowledffe  no  evidence  was  omitted 
that  had  any  real  bearing  on  the  case. 

5.  It  was  not  suggestwi  to  me  during  the  said  inquest 
tliat  the  deceased  gentleman  came  to  nis  death  by  any 
foul  means,  and  I  saw  no  reason  to  suspect  any  one  of 
having  caused  his  death,  and  I  did  not  consider  that  by 
any  further  adjournment  of  the  inquest  or  otherwise  any 
evidence  could  or  might  be  obtained  as  to  how  the  poison 
came  into  the  body  of  the  deceased. 

6.  I  have  read  the  affidavits  snd  statements  of  Dr. 
Johnson  and  Mr.  Beid,  and  the  statements  of  Mrs.  Cox 
and  Mrs.  Charles  Bravo,  aiid  if,  before  the  close  <'f  the 
inquest,  my  attention  had  been  called  to  the  material 
facts  therein  stated,  I  would  have  again  adjourned  the 
iT»nuiry. 

7.  I  cannot  recall  the  exact  words  used  by  Dr.  John- 
son when  he  offered  to  give  evidence  at  the  inouest,  but 
I  understood  that  he  proposed  to  give  medical  evidence 
as  to  the  cause  of  death  only  ;  but  if  I  had  known  ibat 
he  was  prepared  to  give  the  evidence  mentioned  in  his 
affidavit  and  statement,  I  should  moat  certainly  have  re- 
ceived it. 

8.  In  summing  up  the  evidence,  I  drew  the  attention 
of  the  jury  to  the  medical  testimony,  and  also  to  the 
fact  given  in  evidence  by  Mrs.  Cox  that  the  deceased  had 


admitted  to  her  that  he  had  "  taken  poison,"  but  I  in. 
formed  the  jnry  that  it  was  for  them  to  sav  whether  the 
poison  was  administered  by  the  deceased  himself  or  by 
others,  or  taken  by  accident. 

9.  After  Mrs.  Cox's  evidence  that  the  deceased  had 
confessed  to  her  that  he  had  taken  poison,  I  regarded 
the  case  as  one  of  suicide,  but  from  subsequent  state- 
ments made  by  Mrs.  Cox  and  others,  I  feel  that  furtliei 
inquiry  is  necessary,  and  humbly  submit  to  any  ordet 
this  honourable  court  may  think  nt  to  make. 

The  Secretary  of  State  for  the  Home  Depart 
ment  bad  requested  the  solicitor  to  the  Treaenry 
to  '*  make  all  possible  inquiry  into  the  cause  of  the 
death  of  Mr.  Bravo,  and  to  take  such  further  stepf 
therein  as  he  might  be  advised."  The  Solicitor  to 
the  Treasury,  or  persons  acting  under  his  direc- 
tions, took  down  in  writing,  statements  made 
either  voluntarily  or  upon  request  by  thirty- 
four  persons.  The  voluntary  statement  of  Mrs 
Cox  was  to  the  effect  that  the  deceased  had  ad- 
mitted to  her  having  taken  the  poison  himself  and 
on  purpose,  and  had  privately  told  her  the  reason 
for  his  havine  done  so.  The  thirtv-four  state- 
ments were  made  exhibits  to  the  affidavit  of  the 
Solicitor  to  the  Treasury,  and  such  affidavit  con- 
cluded as  follows : 

I  say  that  from  the  statements  and  other  doucuments, 
copies  of  which  are  annexed  to  mv  affidavit,  and  also 
from  information  I  have  received  which  does  not  appear 
in  any  of  the^e  statements  or  documents,  I  believe  that 
some  of  the  persons  who  have  made  statements  tome 
could,  if  they  chose  to  do  so,  make  further  state- 
ments which,  in  my  judgment,  would  be  material,  either 
as  goinff  to  the  credit  of  such  persons,  or  as  bearing 
iq)on  uie  circumstances  attending  the  death  of  the 
deceasei,  and  that  if  a  further  inquiry  were  had  on 
which  such  persons  oould  be  compelled  to  attend  and 
give  evidence  upon  oath,  further  material  evidence, 
which  was  not  before  the  coroner's  jury  at  the  inquest 
holden  on  the  25th  and  28th  days  of  April  last,  wonld  be 
forthcoming. 

The  Attorney-General  having  obtained  a  rule 
as  above,  which  rule  was  served  on  the  coroner, 
on  the  widow  of  the  deceased,  and  on  the  step- 
father of  the  deceased. 

Parry,  Serjt.  (with  him  R.  Burleigh  Muir,  and 
Macnamarat  for  the  coroner),  showed  i^use,  and 
admitted  that  the  coroner  had  committed  an 
error  of  judgment  in  refu:<ing  to  hear  the  evi- 
dence tendered  by  Dr.  Johnson.  He  read  the 
affidavit  (set  out  ante)  of  the  coroner,  who  was 
absent  through  illuess,  and  referred  to 

Reg.  V.  Bunney,  1  Salk.  190 ;  s.c.  nom.  Reg.  ▼.  Bcn» 

ney,  Carth.  72 ; 
Reg.  V.  WMU,  3  E.  &  E.  1860. 

[CotKBURN,  O.J. — There  has  been  no  verdict  here. 
The  coroner  has  dismissed  the  jnry.  Beg.  v.  White 
(uhi  sup.),  no  doubt,  decides  that  the  coroner 
cannot  of  himself  re-open  an  inquiry,  but  the 
question  is  whether  the  court  cannot  direct  him 
to  do  so.]  It  cannot  he  said  that  justice  has  been 
defeated  by  the  coroner,  who  acted  with  perfect 
bona  fides,  whose  bona  fides  is  still  unimpeached, 
and  who  now  submits  in  everything  to  the  direc- 
tions of  the  court. 

The  Atim-neyGenaral  (Sir  J.  Holker,  Q.O.)  with 
him  the  Solicitor-General  (Sir  H.  Giffard,  Q.C.), 
Poland,  and  (7.  Boxjoen  for  the  Oown. — ^This  in- 
quiry has  been  conducted  in  a  most  un  satis  factory 
manner,  and  there  has  been  no  real  conclusion  at 
all,  but  a  miscarriage  of  justice.  [Cocrrurn,  OJ, 
— That  may  be,  but  I  doubt  whether  there  is  any 
precedent  for  the  granting  a  new  inquiry  on  the 
ground  of  a  mere  error  of  judgment  on  the  paft 
of  the  coroner.]    From  Michael  Barelee's  case  (2 
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Siderfin,  pp.  90, 101),  it  would  seem  that  there  is* 
In  that  case  a  new  inqairr  was  ordered  on  the 
grofQDd  that  both  sides  had  not  been  heard,  after 
a  finding  of  fdo  de  ee,  before  six  of  the  old  jurors 
and  six  new  ones,  and  Glyn,  G.J.  said  that  the 
inquiry  might  have  been  held  before  him,  inas- 
much as  "  each  Chief  Justice  of  England  is  Chief 
Coroner  of  England."  [Cockbxjbn,  C.J. — ^There 
was  a  perfect  finding  in  that  case,  so  that  it  is 
distinguishable  from  the  present,  in  which  the 
finding  is  imperfect.  If  we  order  an  inquiry 
before  a  new  ]ury,  exhumation  will  be  necessary 
to  satisfy  the  technical  requisite  of  the  law  that 
all  inquests  must  be  super  vieum  corporis.  This  is 
a  requisite  which  ought  to  be  made  unnecessary 
by  the  Legislature,  but  until  that  is  done,  we  must 
be  governed  by  the  law  as  it  is.  Field,  J. — In 
B.  V.  Bunney  (1  Salk  190),  it  is  said  that  a  new 
inquiry  before  special  commissioners  is  held  not 
mper  visum  corporis^  but  upon  affidavits].  He 
also  referred  to 

Ason.  12  Mod.  112. 
Sir  H.  James,  Q.C.  and  Biron^  for  the  widow, 
and  Grantham^  for  the  stepfather  of  the  deceased, 
were  not  heard. 

GocKBUKN,  C.J. — I  am  of  opinion  that  the  rule 
onght  to  be  absolute  to  quash  the  inquisition,  and 
to  direct  the  coroner  to  hold  a  new  inquiry  before 
a  fresh  jury.  I  do  not  think  the  same  jury  can 
entertain  the  question  again.  The  jury  were  dis- 
charged by  the  coroner,  and  were,  therefore,  yun^c^t 
offiido.  As  we  quash  the  inquisition,  this  will 
involve  the  very  painful  necessity  of  an  exhuma- 
tion of  the  body,  inasmuch  as  the  inquest  must 
be  super  visu/m  corporis  according  to  law.  The 
coarse  which  we  now  take  is  most  in  accordance 
with  legal  precedents.  But  I  wish  it  to  be  very 
distinctly  understood  that  a  new  inquiry  will  not 
be  granted  in  every  case  of  an  open  verdict,  but 
only  in  the  case  where  the  court  sees  that  some 
practical  end  may  be  gained.  Ordinarily,  the  court 
will  take  care  not  to  increase  public  excitement  by 
a  further  public  investigation.  But  the  present 
case  is  one  of  a  mysterious  character,  and  the 
coroner  rejected  evidence  which  might  have 
thrown  light  on  the  cause  of  death.  Heaven  for- 
bid that  we  should  suggest  that  the  death  was 
caused  by  either  murder  or  suicide.  It  might 
have  been  caused  by  accident.  It  will  be  for  the 
jury  to  say  what  the  cause  of  death  was,  and  the 
evidence  of  Dr.  Johnson  may  assist  them  iu  form- 
ing a  conclusion.  The  rule,  therefore,  will  be 
absolute. 

Mellob  and  Field,  J  J.  concurred. 

B/ale  absolute. 

Solicitor  for  the  Crown,  The  Solicitor  to  the 
Treasury. 

Solicitors  for  the  coroner,  Morrisons, 

The  rule  was  drawn  up  as  follows :  **  Upon  read- 
ing the  affidavit  of  William  Carter,  and  upon  hear- 
ing counsel  on  both  sides,  it  is  ordered  that  a  writ 
01  certiorari  issue  to  remove  into  this  divisional 
court  all  and  singular  inquisitions  taken  by  or 
before  the  said  William  Carter,  one  of  Her 
Majesty*s  coroners  for  the  County  of  Surrey,  at 
the  house  called  the  Priory,  in  the  parish  of 
Streatham,  in  t)i'-  said  county  of  Surrey,  on  the 
25th  day  of  April  last,  on  view  of  the  body  of 
Charles  Delauney  Turner  Bravo.  And  it  is  further 
ordered  that  the  said  inquisition  and  the  pro- 
ceedings thereon  when  returned  be  quashed  for 

Mag.  Cas. — Vol.  X. 


the  insufficiency  thereof,  and  that  the  said  ooroner 
have  leave  to  hold  a  fresh  inquest  on  view  of  the 
said  body,  and  before  a  new  jury/' 
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May  4  a^d  5, 1876. 

Mathbb  (pet.)  V.  Bbowk  and  akotheb  (reaps.) 

Municipal  election — N&nvmation  paper — Misnomer 
— Use  of  initial  for  name — 6  ^  6  Will,  4,  c.  76, 
s,  142,  38  ^  39  Vict,  c.  40. 
By  b  ^  6  WiU,  4,  e.  76,  s,  142,  a  misnomer  in 
certain    documents,    among    which   nomvnaiion 
papers  a/re  not  mentioned,  is  immaterial,  if  the 
description  is  such  as  to  he  commonly  tmderstood. 
38  ^  39  Vid,  c.  40,  which  requires  nomination 
papers  at  municipal  elections  to  state  the  surname 
and  other  namss  of  the  person  nominated,  is  to 
he  construed  as  one  with  that  Act, 
At    a   mv/nicipal   election    a    ccmdidate*s    second 
Christian  ruxme  was  represented  in  his  nami" 
r^ation  paper  hy  its  vniHai.     The  nomination 
paper  was  objected  to,  and  was  r^ected  hy  the 
m^yor. 
Held,  on  a  ease  stated  on   petition  against   the 
mayo-*s  decision,  thcU  there  was  a  fatal  mis* 
nomer,  and  that  5^6  WHl  4,  c  76,  s,  142,  does 
not  apply  to  nomination  papers,  and  did  tmI 
cure  ike  objection. 
A  SPECIAL  case  had  been  stated  on  an  appeal  from 
the  decision  of  the  mayor  of  Southport,  who  had 
allowed  an  objection  to  the  nomination  of  the 
petitioner  as   a   candidate  for  the  office  of  town 
councillor  for  the  Talbot  Ward  of  the  borough  of 
Southport.    The  nomination  paper  of  the  peti- 
tioner was  dulv  subscribed  by  two  enrolled  bur* 
gesses  of  the  borough  as  proposer  and  seconder, 
and  by  eight  other  enrolled   burgesses    of  the 
borough  as  assenting  to  the  nomination  in  accord- 
ance with  the  Municipal  Elections  Act  1875  (38 
&  39  Vict,  c.  40)  sect.  1,  sub-sect.  2,  and  was  de- 
livered to  the  town  clerk  in  due  time  as  required 
by  sub-sect.  3.    The  name  of  the  petitioner  was 
Bobert  Vicars  Mather ;  the  nomination  paper  was 
filled  up  as  follows : 


SarnAme. 

Other  Vamee. 

▲bode. 

DeeoxiptioB* 

Mather. 

Bobert  y. 

Chepel-ctreet. 

Hotel  Proprietor. 

The  petitioner's  name  was  on  the  burgess  roll  as 
"  Bobert  V.  Mather."  There  were  only  three 
other  ratepayers  named  Mather  in  the  borough  of 
Southport,  of  whom  two  were  women,  and  the 
other  was  Bichard  Mather,  who  resided  at  28, 
Sussex-road,  and  who  was  not  a  hotel  proprietor. 

The  mayor  attended  at  the  town  hall,  as  directed 
by  the  Act  (sect.  1,  sub-sect.  3),  to  decide  on  the 
validity  of  objections  to  the  nomination  papers. 
No  one  was  in  attendance  on  behalf  of  the  peti- 
tioner. 

An  objection  was  made  by  John  Holt,  one  of 
the  burgesses,  to  the  petitioner's  nomination 
paper,  on  the  ground  that  his  Christian  names 
were  insufficiently  stated.  The  mayor  decided 
that  this  objection  must  prevail,  and  the  town 
clerk  published  the  names  of  the  two  respondents, 
>  Brown  and  Witham,  as  the  only  candicuites,  and 
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they  were  declared  duly  elected.  Mr.  Mather 
took  objection  to  the  decision  of  the  mayor  dis- 
allowing his  nomination  paper  by  petition,  which 
was  turned  into  a  special  case  by  order  of  Huddle- 
ston,  B.,  and  the  case  now  came  before  the  court 
for  decision,  (a) 

Mcfy  4. — A.  L.  Smith  (HvUon  with  him)  for  the 
petitioner. — It  must  be  admitted  that  the  use  of  an 
initial  for  one  of  the  petitioner's  names  is  a  mis- 
nomer :  (Beg.  v.  FIm^,  L.  Bep.  4  Q.  B.  846  :  38 
L.  J.  205,  Q.  B.;  9  B.  4fe  S.  386;  20  L.  T.  Bep. 
N.  S.  521).  But  it  was  there  held  that  a  similar 
misnomer  was  cured  by  5  &  6  Will.  c.  *?^t  s.  142, 
which  is  incorporated  by  38  &  39  Yict.  o.  40,  s.  13. 
The  earlier  Act  does  not  expressly  mention 
nomination  papers,  because  they  were  not  then 
used  in  mnmoipal  elections,  but  the  Legislature 
has  incorporated  its  provisions  in  an  Act  which 
treats  of^  nomination  papers,  and  must  l&ye 
intended  to  apply  sect.  142  to  nomination  papers. 
£.  v.  Tugweli  (L.  Bep.  3  Q.  B.  704;  37  L.  J.  275, 
Q.  B. ;  9  B.  &  S.  367)  shows  that  this  section 
applied  to  nomination  papers  under  22  Vict.  c.  35, 
8.  6.  The  description  is  clearly  such  as  to  be  com- 
monly understood. 

No  counsel  appeared  for  the  respondents. 

Our,  adv,  wU. 

Ma/y  5. — ^Lord  Oolbsidob,  G.J. — ^In  the  case  of 
Mather  t.  Brown^  which  was  argued  yesterday,  we 
have  looked  into  the  authorities  to  see  if  we  could 
give  effect  to  Mr.  A  L.  Smith's  argument,  and 
overrule  the  objection  which  has  been  taken  to  the 
nomination  of  the  petitioner,  and  we  are  of  opinion 
that  we  cannot.  We  have  arrived  at  this  decision 
with  extreme  reluctance,  but  it  is  our  duty  to 

(a)  By  the  MnniaUMa  Eleotions  Act  1875  (88  & 
39  Viot.  0.  40),  seot.  1,  sab-eeot.  2,  at  any  such 
election  ererjr  ouididate  shall  be  nominated  in  writ- 
ing; the  writing  ehall  be  Bubaoiibed  by  two  enrolled 
bnrgeeses  of  sadh  borough  or  ward  as  proposer 
and  seconder,  and  by  eight  other  enrolled  bnrgeeses  of 
snch  borongh  or  ward  as  asaenting  to  the  nomination. .  . . 
The  nomination  paper  shall  state  the  anmame  and  other 
names  of  the  person  nominated,  with  his  plaoe  of  abode 
and  description,  and  shall  be  in  the  Form  No.  2  set 
forth  in  the  first  schedule  to  this  Act,  or  to  the  like 
effect.  .  .  . 

Snb-sect.  3.  Every  nomination  paper  subscribed  as 
aforesaid,  shall  be  delivered  by  the  candidate  himself, 
or  his  propoeer  or  seconder,  to  the  town  clerk,  seven 
days  at  least  before  the  di^  of  election,  and  before  five 
o'clock  in  the  afternoon  of  the  last  day  on  which  any 
such  nomination  pai>er  may  by  law  be  delivered;  the 
town  clerk  shall  forthwith  send  notice  of  such  nomi- 
nation to  each  person  nominated.  The  mayor  shall 
attend  at  tiie  town  hall  on  the  day  next  af  tw  the  last 
day  for  the  delivery  of  nominations  to  the  town  clerk 
between  the  honrs  en  two  and  four  in  the  afternoon,  and 
shall  dedde  on  the  validity  of  every  objection  made 
to  a  nomination  paper,  snon  objection  to  be  made  in 
writing.  .  .  .  The  decision  of  the  mayor,  which  shall  be 
given  In  writing,  shall,  if  disallowing  any  objection  to  a 
nomination  paper,  be  final,  but  if  allowing  the  same, 
shaU  be  subject  to  reversal  on  petition  qnestioning  the 
election  or  return.  •  .  . 

Sect.  13.  This  Act  shaU,  so  fsr  as  consistent  with  the 
tenor  thereof,  be  construed  as  one  with  the  Act bA6 
Will.  4,  c.  76,  and  the  Acts  amending  tiie  same,  and  the 
Acts  for  the  time  being  in  force  relating  to  elections  of 
oonncillors,  auditors,  and  assessors  in  boroughs. 

By  5  &  6  Will.  4,  c.  76,  s.  142.  ...  No  misnomer  or  in- 
accurate description  of  anv  person,  body  corporate,  or 
place  named  in  an^  schedule  to  this  Act  annexed,  or  in 
any  roll,  list,  notice,  or  voting  i^aper  required  by  this 
Act,  shall  hinder  the  full  operation  of  this  Act  with 
respect  to  such  person,  body  corporate,  or  plaoe,  pro- 
vided that  the  description  of  such  person,  body  cor- 
porate, or  plaoci  be  suui  as  to  be  commonlv  understood. 


decide  what  is  the  law,  and  we  can  come  to  no 
other  conclusion  than  that  the  objection  is  good. 
The  question  has  arisen  thus.  There  was  a  muni- 
cipal election  for  Southport,  and  Robert  Vicars 
Mather  was  nominated  for  the  office  of  town  coun* 
cillor.  He  was  duly  nominated  in  every  respect, 
exoet)t  that  in  the  nomination  papeor  in  the  column 
for  the  Ohristian  names  of  the  candidate,  where  the 
names  inserted  should  have  been  "  Robert  Yioars," 
whatactually  was  inserted  was  "Robert  Y."  Objec- 
tion was  taken  to  this  defect  in  the  nomination 
paper  in  proper  time  and  the  objection  was  allowed 
by  the  mayor,  and  the  question  for  our  decision  is 
whether  we  are  obliged  to  give  effect  to  the  ol^jfi^ 
tion  which  has  been  so  taken  and  allowed.  The 
Municipal  Elections  Act  of  last  year  (38  &  39  Yict 
c.  40)  amouff  other  provisions  directs  by  sect.  1 
sub-sect.  2  that  "  The  nomination  paper  shall  state 
the  surname  and  other  names  of  the  person  nom* 
inated,  with  his  place  of  abode  and  description, 
and  shall  be  in  the  Form  No.  2  set  forth  in  the 
schedule  to  this  Act,  or  to  the  like  effect ;  '*  and  the 
form  in  the  schedule  gives  four  separate  columns, 
for  the  surname,  other  names,  abode,  and  descrip- 
tion. The  objection  is  that  whoever  filled  up  the 
paper  has  not  properly  filled  up  the  coluom  for 
the  candidate's  otner  names.  It  was  made  at  a 
time  when  the  defect  might  have  been  cured.  The 
nomination  paper  is  to  m  delivered  by  the  candi- 
date himself  or  his  proposer  or  seconder,  and  the 
candidate  had  no  opportunity  of  correcting  the 
defect  when  he  knew  of  the  objection.  The  ques- 
tion is,  is  it  a  misnomer  P  In  the  absence  of 
authority  I  do  not  know  what  my  opinion  miffht 
have  been,  but  there  is  a  unanimous  decision  that 
a  description  in  which  the  Christian  name,  which  is 
required  to  be  stated,  is  represented  by  an  initial^ 
is  a  misnomer ;  for  although  it  was  held  in  R,  y. 
Bradleu  (3  E.  &  E.  634)  that  "  Wm."  or  '•  Willm. " 
might  be  used  for ''  William,"  vet  it  has  since  been 
held  in  Beg,  v.  Plenty  (ubi  M<p.)  that  the  use  of  an 
initial  was  insufficient.  In  that  case  it  was  held 
that  5  &  6  WilL  4,  c.  76,  s.  142  cured  the  objection. 
That  section  enacted  that  no  misnomer  or  macoa- 
rate  description  of  any  person,  &o.  in  certain  docu- 
ments required  by  the  Act,  including  voting  papers 
should  hinder  the  full  operation  of  the  Act  with 
respect  to  such  person,  oc.,  provided  the  descrip- 
tion of  such  person,  &o,  were  such  as  to  be 
commonly  understood.  Therefore  this  decision 
carries  the  matter  thus  fhr;  there  was  undoubtedly 
a  misnomer,  but  it  was  cured  by  sect.  142  of  the 
old  Municipal  Act  (5  &  6  WUl.  4,  c.  76).  38  4fe  39 
Yict.  c.  40  mcorporates  that  Act  by  sect.  13,  but 
in  these  words,  "  This  Act  shall,  as  far  as  consis- 
tent with  the  tenor  thereof,  be  oonstmed  as  one 
with  the  Act  5  &  6  Will.  4,  c.  76,"  and  it  does  not 
say  that  the  operation  of  sect.  142  of  the  old  Act 
shall  be  extended.  If  this  provision  were  taken  as 
inserted  in  the  later  Act,  still  nomination  papers 
would  not  be  mentioned ;  for  at  the  time  when  the 
old  Act  was  passed  nomination  was  oral,  and  the 
Act  does  not  seem  to  extend  to  a  document  whidi 
was  not  in  existence  at  that  time.  I  confess  1  am 
aware  that  this  is  a  technical  objection,  but  the 
respondents  had  a  right  to  take  it,  and  it  was  taken 
in  time  and  when  tne  nomination  paper  might 
have  been  amended.  We  must  give  effect  to  the 
law ;  and  we  feel  bound,  being  the  court  of  final 
appeal  in  these  election  cases,  to  follow  the  strict 
letter  of  the  law.  Political  questions,  or  questions 
between  political  parties,  often  arise  in  these  oases, 
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ftod  we  oaght  to  abstain  from  any  attempt  to  strain 
(he  words  which  have  been  nsed  bv  the  Legisla- 
ture. Although  I  have  oome  to  this  conclusion 
with  great  reluctance,  I  am  olearlv  of  opinion  that 
we  must  give  judgment  against  the  petitioner. 

LopiLBT,  J. — I  am  of  the  same  opinion.  I  have 
examined  the  authorities  to  see  if  there  is  any 
decision  which  would  enable  us  to  oet  over  this 
objection,  but  I  cannot  find  any  authority  which 
eoables  us  to  do  so,  and  I  can  find  authorities  to 
the  contrary.  In  Davison  v.  Fa/rmer  (6  Ex.  242) 
there  was  an  omission  firom  a  statute  which  the 
court  said  was  no  doubt  an  oversight  in  the  Legis- 
lature ;  but  they  held  that  they  could  not  supply 
the  defect.  The  same  point  was  decided  in  the 
same  way  in  Lame  v.  Bennett  (1  M.  A  W,  70).  The 
Act  of  last  year  by  sect.  18  is  to  be  construed  as 
one  with  the  old  Act,  but  it  has  omitMd  to  con- 
tinue the  langaage  used  in  sect.  142  of  the  old  Act 
80  as  to  extend  that  Act  to  documents  in  paH 
materia  with  those  which  are  there  mentioned. 
Here  it  appears  probably  to  have  been  by  an 
oversight  that  the  provision  in  question  was  not 
BO  extended,  but  we  cannot  stretch  the  lanp;uage 
which  is  actually  used  beyond  its  true  meanmg. 

Lord  CoLEBiDGS,  C.J. — ^My  brother  Archibald, 
who  heard  the  argument,  has  authorised  me  to 
state  that  he  concurs  in  the  view  which  we  have 
adopted.  Judgment  for  ths  respondents. 

Solicitors  for  the  petitioner,  Qregory,  EowcJ/iffe, 
Bowcliffe,  and  Bawle. 


May  18  and  212,  1876. 
Stone  v.  The  Matob,  Aldekhsn,  and  Bubgesses 

OF  THE   BO&OUGH   OF  YeOVIL. 

Construction  ofstatuie — Word  making  clause  tm- 
intelligible — Diversion  of  streams — Injury  to 
lands— Waterworks  Clauses  Act  1847  (10  Vict. 
c.  17) — Lands  Clauses  Consolidation  Act  1845 
(8^9  VicL  c.  18),  s.  9. 

Where  a  word  in  a  statute  would  make  the  dausevn 
which  it  occurs  wninteUigihle  the  word  may  he 
sUminated  and  the  clause  read  without  it, 

8^9  Vict,  c.  18,  s,  9  provides  for  assessment  ofpwr' 
ehase  money  for  lands  taken  from  parties  wider 
disability  and  compensation  for  injury  "  to  any 
such  lands.** 

Heidi  that  the  section  m^xy  be  read  as  if  the  word 
"  such  "  were  not  in  it,  and  therefore  a  party  under 
disability  is  entited  to  compensation  for  injury  to 
lands  not  taken. 

Defendants,  under  a  private  Act  incorporating  the 
Lands  Clauses  Consolidation  Act  1845  and  the 
Waterworks  CloAtses  Act  1847,  diverted  streams 
which  supplied  a  mill  of  which  plaintiff  was  ten^ 
ant  for  life,  and  were  empowered  to  divert, 
and  gave  notice  of  intention  to  divert  others. 
Plaintiff  and  defendants  agreed  to  refer  to  two 
surveyors  the  amount  of  compensation  to  be  paid 
for  aU  such  streams.  The  su/rveyors  disagreed, 
and  a  third  surveyor  was  nominated  by  two  jus' 
tices  under  the  Lands  Clauses  Consolidation  Act 
1845,  s.  9,  who  made  his  award  assessing  com' 
pensationfor  aU  such  streams. 

Held,  on  demurrer  to  a  statement  of  claim,  that 
defendants*  submission  to  valuation  was  not  uUra 
vires,  thai  there  had  been  a  good  valuation  under 
sect.  9,  and  thai  plaintiff  was  entitled  to  have 
compensation  assessed  for  the  streams  which 
defendants  had  power  to  divert  and  had  gi^en 


notice  of  intention  to    divert,   as  weU  as  for 
those  wnich  they  had  already  diverted. 
The  statement  of  claim  was  as  follows : 

1.  The  plaintiff,  before  and  at  the  time  of  the 
agreement  hereinafter  mentioned  was  and  is  the 
owner,  to  wit  as  tenant,  for  life  of  a  certain  water 
grist  mill  and  premises  called  *'  Withvhoc^  Mill," 
situate  in  the  parish  of  Leigh,  in  tne  county  of 
Dorset,  and  also  was  and  is  entitled  to  the  use  and 
enjoyment  of  certain  streams,  springs,  and  waters 
flowing  down  to  the  said  miU,  and  necessary  for 
the  purpose  of  working  the  same. 

2.  By  the  "Yeovil  Improvement  Act  1870" 
(which  incorporated  amongst  other  Acts  the 
"  Lands  Clauses  Consolidation  Act  1845  "  and  thn 
"  Waterworks  Clauses  Acts  1847  and  1863  ")  the 
defendants  were  authorised  and  empowered  to  con- 
struct certain  waterworks  for  supplying  water  to 
the  borongh  of  Yeovil  and  to  the  other  places 
mentioned  in  the  said  Act,  and  for  that  purpose  to 
take,  use,  divert,  and  appropriate  the  several 
streams,  springs,  waters,  and  sources  of  water 
shown  on  the  plaiis,  and  described  in  the  books  of 
reference  deposited  by  the  defendants  as  men- 
tioned in  the  said  Act. 

3.  The  streams,  springs,  and  waters  which  the 
defendants  were  so  empowered  to  divert  and 
appropriate  for  the  purposes  of  the  waterworks 
authorised  by  the  said  Act,  included  certain 
streams,  springs,  and  waters  flowing  down  to  and 
forming  the  principal  supply  of  water  to  the  plain- 
tiff's said  mill. 

4.  In  or  about  the  month  of  Sept.  1872,  the 
defendants  gave  notice  to  the  plaintiff  of  their 
intention  to  divert  and  appropriate  under  the 
powers  of  the  said  first-mentioned  Act  the  whole 
of  the  said  last-mentioned  streams,  springs,  and 
waters,  and  at  or  about  the  same  time  the  defen- 
dants actually  took  and  diverted  a  great  portion  of 
the  said  streams,  springs,  and  waters  for  the  pur- 
poses of  the  said  waterworks. 

5.  The  necessary  efi*ect  of  such  diversion  and 
appropriation  of  the  said  streams  and  waters  by 
the  defendants  was  to  cause  permanent  iniury 
and  damage  to  the  said  mill  and  premises-  of  the 
plaintiff ;  and  the  plaintiff,  as  such  owner  thereof 
as  aforesaid,  then  became  and  was  entitled  to  have 
the  permanent  damage  and  injury  which  then  had 
been  or  might  there^ter  be  sustained  by  the  plain- 
tifl*  or  the  owner  for  the  time  being  of  the  said 
mill  and  premises  by  reason  of  the  exercise  by  the 
defendants  of  the  powers  of  the  said  Act  ascer- 
tained by  valuation  in  the  manner  provided  by  the 
"  Lands  Clauses  Consolidation  Act  1845." 

6.  A  correspondence  subsequently  took  place 
between  the  plaintiff's  solicitors  and  the  solicitor 
of  the  defendants  as  to  the  best  mode  of  deter- 
mining the  amount  of  compensation'  due  to  the 
plaintiff. 

7.  On  the  13bh  April  1874  an  agreement  was 
made  and  entered  into  between  the  plaintiff  and 
the  defendants.  (The  agreement,  in  which  the 
defendants  were  called  "the  corporation,"  was  set 
out;  so  fiur  as  material  for  this  report,  it  is  as 
follows.)  ..."  Whereas  the  corporation,  in  pur- 
suance of  the  powers  and  provisions  of  the  Yeovil 
Improvement  Act  1870  and  the  several  Acts  and 
parts  of  Acts  incorporated  therewith,  are,  for  the 
purposes  of  the  waterworks  authorised  by  the  said 
first-mentioned  Act,  empowered,  and  intend  from 
time  to  time  to  take  use.  divert,  and  <»ODrooriate 
the  streams,  springs,  and  waters  arising,"  &c.  .  .  . 
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(describiii£^  them  by  reference  to  the  plans  and  book 
of  reference  deposited  with  the  clerk  of  the  peace.) 
''  And  whereas  the  said  Thomas  Stone  "  (the  pludn- 
taff)  "as  tenant  for  life  of  a  certain  water  grist 
mill  called  "  Withyhook  Mill/'  and  certain  lands 
adjoining  and  belonging  thereto  sitoate,  &o.  .  .  . 
nnder  and  by  virtue  of  the  last  will  and  testament 
of  John  Stone  deceased  is  interested  in  all  or 
some  of  the  said  streams,  springs,  and  waters. 
17  ow  be  it  known  that  in  porsoance  of  the  Lands 
Clauses  Consolidation  Act  1845  the  corporation  do 
hereby  nominate  on  their  behalf  Henry  Parsons, 
of  &c,  ...  an  able  practical  surveyor  and  the  said 
Thomas  Stone  doth  hereby  nominate  John  Day, 
of  &c.  .  .  .  another  able  practical  surveyor,  to  be 
the  two  surveyors  who  snail  determine  (if  they  can 
agree)  the  amount  of  compensation  money  to  be 
now  paid  by  the  corporation  for  the  damage  which 
the  owner  or  owners  for  the  time  being  of  the  said 
premises  may  sustain  by  the  abstraction  of  the 
whole  of  the  said  streams,  springs,  and  waters, 
which  the  said  corporation  are  so  as  aforesaid 
authorised  to  take,  use,  divert,  and  appropriate 
for  the  purposes  pf  the  said  waterworks  or  other- 
wise by  reason  of  the  execution  of  the  powers 
of  the  said  first-mentioned  Act." 


8.  The  said  Henry  Parsons  and  John  Day,  the 
valuers  named  in  the  said  a«proement,  having  dis- 
agreed in  the  valuation  of  the  matters  and  things 
referred  to  them  by  the  said  agreement,  one 
James  Bawlenoe,  an  able  practical  surveyor,  was 
shortlv  afterwards,  upon  the  application  of  the 
defendants  and  with  the  consent  of  tiie  plaintiff 
dulv,  nominated  by  two  justices  in  accordance 
witn  the  provisions  in  tlubt  behalf  of  the  Lands 
Clauses  Consolidation  Act  1845,  to  determine 
the  amount  of  compensation  to  be  paid  by  the 
defendants  to  the  plaintiff  in  respect  of  the  said 
damage  and  iojury  to  the  said  null  and  premises 
as  aforesaid. 

9.  The  said  James  Bawlence  afterwards  took 
upon  himself  the  burthen  of  such  valuation 
accordingly,  and  having  been  attended  by  the 
said  parties  respectively,  their  respective  solici- 
tors and  witnesses  duly  and  in  accoroance  with  the 
provisions  of  the  said  Lands  Clauses  Consolida- 
tion Act  1845  made  his  award  and  valuation 
respecting  the  premises  as  follows  (that  is  to  say) : 

I,  James  Bawlenoe.  the  surv^yer,  nominated  bv  two 
JQBtioes  in  and  by  tne  nomination  under  tbmx  liands 
mdoraed  on  the  abo?e-written  agreement  do  by  this  my 
valuation  determine  that  the  snm  of  JB939  &s.  is  the  00m- 

S inflation  money  to  be  paid  by  the  abore-named  corpora- 
on  for  the  permanent  damage  and  injury  whioh  the 
owner  or  owners  for  the  time  bemg  of  the  above-mentioned 
mill,  lands,  and  premises  may  have  snstained  or  shall  or 
ma^  snatsin  by  the  abstraction  of  the  whole  of  the  streams, 
springs,  and  waters  which  the  said  oorporation  are 
authorised  to  take,  oae,  divert,  and  appropriate  for  the 

fnrposes  of  the  waterworks  authorised  by  The  TeoYil 
mprovement  Aot  1870.  .  .  .  (dated  18th  July  1874). 

10.  The  defendants  themselves  took  up  the  said 
award  and  valuation  of  the  said  James  Kawlence, 
but  (though  frequently  requested  by  the  plaintiff 
BO  to  do)  have  not  paid  either  to  the  plaintiff,  nor 
into  the  bank  pursuant  to  the  directions  of  the 
Lands  Clauses  t3on8olidation  Act  1845  the  amount 
of  the  said  valuation,  but  on  the  pretext  of  the  said 
valuation,  and  award  being  i»2^a  vvrea  or  otherwise 
invalid  have  constantly  neglected  and  refused  so 
to  do. 

The  plaintiff  claims  939L  5s.  and  interest  thereon 
from  the  18th  July  1874  until  judscment  and  a  writ 


of  mandcmius  directing  the  defendants  to  pay  the 
above  amount  and  interest  into  the  bank  pursuant 
to  the  provisions  of  the  Lands  Clauses  Act  1845. 
Demurrer,  (a) 

Kmgdon,  Q.C.  (fi*.  Oary  Batten  with  him)  for 
the  defendants. — ^The  defendants  have  not  taken 
or  used  lands  or  streams  within  the  meaning  of 
the  Waterworks  Clauses  Act  1847  (10  Vict.  o.  17) 
sect.  6;  the  plaintiff's  claim  must  be  for  lands 
and  streams  injuriously  affected.  Ferrand  v.  The 
Oorporation  of  Bradford  (21  Beav.  412),  where  the 
Master  of  the  Bolls  took  the  opposite  view  to 
this,  is  directly  in  conflict  with  Bush  v.  The  TroW' 
bridge  Waterworks  Company  (32  L.  T.  Bep.  N.  S. 
182;  L.  Bep.  19  Ex.  291;  44  L.  J.,  285,  Ch.) 
afi&rmed  by  the  Lords  Justices  (83  L.  T.  Bep. 
N.  S.  187;  L.  Bep.  10  Ch.  459;  44  L.  J.  645,  Ch.) 
The  plaintiff,  then,  is  not  entitled  to  compensation, 
for  sect.  9  of  the  Lands  Clauses  Consolidation 
Aot  1845  (8  &  9  Yict.  c.  18),  under  which  the  com* 
pensatiun  payable  to  parties  under  disability  is  to 
be  ascertained,  applies  only  to  cases  where  lands 
are  purchused  or  taken,  and  does  not  provide  for 
psyment  of  compensation  for  lands  which  are  in- 
juriously affected  without  being  taken.  The 
words,  ''compensation  to  be  paid  for  any  perma- 
nent damage  or  injury  to  any  such  lands  "  in  that 
section  can  only  refer  to  the  lands  mentioned 
earlier  in  the  section,  that  is  "  lands  to  be  pur- 
chased or  taken."  The  agreement  for  submission 
was  uUra  viresp  and  therefore  not  binding  on  the 
ratepayers : 

Aihbury  Bonlwcvy  Carriage  and  Iron  CvmpoMi  v. 
Riehe,  88  L.  T.  Bep.  N.  8.  450 ;  L.  Bep.  7  H.  of 
L.658;  44  L.  J.  185,  Ex. 

Finder  (Lopes,  Q.C.,  with  him)  for  the  plaintiff. 
— This  is  not  a  valuation  under  the  Lands  Clauses 
Consolidation  Act,  but  an  arbitration  by  agree- 
ment on  the  terms  of  the  Act.  First,  if  there  had 
been  no  agreement  the  arbitrator  would  have  been 
bound  under  sect.  68  to  eive  damages  for  all  the 
streams,  and  there  could  have  been  no  second 
action  or  arbitration.  Secondly,  if  this  would 
not  be  so  independently  of  the  agreement,  the 
parties  have  made  an  agreement  to  that  effect. 
OroftY.  The  London  and  North'Weetem  RaUtoay 
Oompa/ny  (8  B.  &  S.  486 ;  82  L.  J.  118,  Q.  B.), 
IS  an  authority  for  the  first  of  these  propo- 
sitions, which  is  also  supported  by  the  juag- 
ment   of  the  court  deUvered  by   Erie,  C.J.,  in 

(a)  Lands  daoses  Consolidation  Aot  1845  {QAd  Yid. 
0. 18),  B.  9.  The  pnxohase-money  or  compensation  to  be 
paid  for  any  lands  to  be  purchased  or  taken  from  any 
par^  nnder  any  disability  or  incapacity,  and  not  having 
power  to  sell  or  convey  snch  lands  except  nnder  the  pro- 
visions of  this  or  the  special  Aot,  and  tne  compensatian 
to  be  paid  for  any  permanent  damo^  or  injury  to  any 
snch  lands,  shall  not,  except  where  the  same  shall  have 
been  determined  by  the  verdictof  ajory  or  bv  arbitration, 
or  by  tiie  valuation  of  a  surveyor  appointed  by  two  jus- 
ticee  under  the  provision  hereinafter  contained,  be  less 
than  shall  be  determined  by  the  valuation  of  two  able 
practical  surveyors,  one  of  whom  shall  be  nominated  by 
the  promoters  of  we  undertaking,  and  the  other  by  the 
othci  party ;  and  if  such  two  surveyors  cannot  agree  in 
the  valuation  then  by  such  third  surveyor  as  any  two 
justice  shall,  upon  application  of  either  party  after 
notice  to  the  other  par^  for  that  purpose,  nominate ;  sad 
each  of  such  two  surveyors  if  they  agree,  or  if  not  then 
the  surveyor  nominated  by  the  said  justices,  shall  aanez 
to  the  valuation  a  declaration  in  writing  subscribed  by 
them  or  him  of  the  correctness  thereof;  and  all  such  pur- 
chase money  or  compensation  shall  be  deposited  in  the 
bank  for  the  benefit  of  the  parties  interested  in  manner 
hereinafter  mentioned. 


MAGISTRATES'  CASES. 


237 


CJP.  Div.] 


Stoke  t;.  Thb  Mator,  &o.,  op  thx  Bobouoh  op  Tioyil. 


[O.P.  Div. 


Brogden  t.  The  LLynvi  Valley  Raihoa/y  Oampany 
(9  C.  B.,  N.  S.,  229 ;  30  L.  J.  61,  0.  P.).  The  latter 
OBie  shows  that  the  Babmismon  was  not  ultra 
vims;  see  also  as  to  this  point,  Martin  v.  The 
Lrieeeter  Waterworks  Gompany  (3  H.&  N.  468;  27 
L  J.  432,  Ex.).  There  can  be  a  reference  to 
settle  the  amount  of  compensation,  not  according 
to  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act ;  {Collins  V.  The  South  Staffordshire 
Baihoay  Company,  7  Ex.  5.)  The  defendants, 
having  appeared  and  taken  np  the  award,  are 
estopped  rrom  taking  the  objection  that  the  sub- 
mission is  uUra  vires  • 

Tysrman  ▼.  Smith,  6  £.  ft  B.  719;  25  L.  J.  859, 

Q.  B. ; 
Andrews  v.  Elliott,   5    £.  ft   B.  502;  25  L.  J.  1, 

Q.B.;  affizmedaE.  ftB.  888;  25  L.  J.  836,  Q.  B. 

Assuming  that  sect.  9  of  the  Lands  Clauses  Con- 
solidation Act  applies,  the  words  "  compensation 
to  be  paid  for  any  permanent  damage  or  injury 
to  sncii  lands,"  cannot  refer  to  lands  which  are 
taken,  for  that  construction  would  make  the  clause 
onintelligible.  Thev  must  refer  to  lands  belonging 
to  the  tenant  for  life. 

Kingdon,  Q.C.,  in  reply,  referred  to : 

The  Waterworks  CUasea  Act  1847  (10  Vioi.  o.  17) 

aeot.  12; 
Cdtedoniofn  JEUiilwcvy  Compcmy  v.  Loekhart,  8  liao* 

queen  808. 

Bkbtt,  J. — Li  this  case  the  statement  of  claim 
is  founded  on  an  allegation  that  the  plaintiff  was 
tenant  for  life  and  in  possession  of  a  certain  mill, 
and  the  defendants,  under  a  private  Act  incorpo- 
rating the  Lands  Clauses  Consolidation  Act  and  the 
Waterworks  Clauses  Acts,  diverted  part  of  certain 
streams  which  did  not  belong  to  the  plaintiff,  bat 
over  which  he  was  entitled  to  a  millowner*s  rights, 
and  that  the  defendants  had  given  notice  to  the 
plaintiff  of  their  intention  to  divert  the  whole  of 
the  said  streams.  The  romedy  sought  is  a  writ  of 
mandamtu  directing  the  defendants  to  pay  the 
amount  which  has  been  assessed  as  compensation 
for  damage  sustained  or  to  be  sustained  by  the 
plaintiff  by  the  diversion  of  the  whole  of  the 
springs.  To  this  statement  of  claim  there  is  a 
demurrer,  and  therefore  all  the  facts  alleged 
must  for  the  purposes  of  the  present  decision  be 
taken  to  be  true.  The  plaintiff  argues  that  the 
submission  and  assessment  have  taken  place 
under  and  according  to  sect.  9  of  the  Lands 
Clauses  Consolidation  Act  1845  (8  &  9  Yict.  c.  18), 
or  if  not  under  sect.  9  then  under  sect.  22,  and 
that  in  either  case  the  assessment  is  binding  on 
both  the  plaintiff  and  the  defendants.  The  defen- 
dants argued  that  the  submission  and  assessment 
are  not  within  sect.  9,  and  if  not  within  sect.  9, 
are  not  within  sect.  22,  and  therefore  not  pro- 
perly within  the  provisions  of  the  Lands  Claases 
Consolidation  Act ;  or  that  if  they  are  within  this 
Act  the  provisions  of  the  Ace  are  not  applicable 
to  a  part  of  the  claim,  that  is  the  claim  for  com- 
pensation for  diversion  after  the  time  of  the 
assessment.  The  defendants  further  argue  that  if 
the  submission  and  assessment  are  not  within 
the  Act,  the  defendants  are  not  bound,  nor  is  the 
plaintiff;  and  that  if  the  defendants  agreed  to 
assess  and  pay  compensation  for  diversion  after 
the  time  of  the  assessment,  they  attempted  to 
bind  the  shareholders  or  ratepayers  where  they 
were  not  compelled  to  make  compensation,  and 
therefore  they  were  not  entitled  to  make  the 
ameement  for  submission  which  they  did,  and  the 


*  submission  was  uUra  vires.    It  was  said  for  the 
defendants  that  the  Waterworks  Clauses  Acts  did 
not  enable  a  corporation  to  bind  their  shareholders 
to  make  compensation  for  injury  which  might 
be  sustained  after  the  time  of  the  assessment. 
The  first  question  is  whether  the  submission  and 
assessment  are  under  the  Lands  Clauses  Con« 
solidation  Act  1845,    which  is  incorporated  by 
the    Private   Act  under   whidi  the  defendants 
diverted  the  streams.    Now  I  think  that  sect.  22 
of  the  Lands  Clauses  Consolidation  Act,  gives  no 
power  to  refer,  and  that  the  word  "  agreement "  in 
that  section  means  an  agreement  as  to  value,  not 
an  agreement  for  reference ;  but  whether  this  is 
so  or  not,  I  think  that  under  that  section  a  tenant 
for  life  cannot  bind  a  remainderman,  althoup^h  he 
might  bind  himself;  for  the  remainderman  is  not 
bound  by  the  decision  of  any  person  who  settles 
the  amount  of  compensation  to  be  paid,  unless 
that  person  is  chosen  by  the  remainderman  him- 
self, or  else  is  a  person  invested  with  power  by 
the  Act.    Therefore,  if  there  is  to  be  an  arbitra- 
tion to  assess  the  amount  of  compensation  to  be 
paid,  it  should  be  carried  out  by  persons  who  have 
a  right  by  the  statute  to  act.    The  umpire  is  to 
be  selected  by  the  arbitrators,  and  no  one  else  by 
the  Act  has  power  to  bind  the   remainderman. 
Now  it  is  clear  that  in  the  present  case  the  person 
who  assessed  the  amount  of  compensation  to  bo 
paid  was  not  chosen  by  the  arbitrators,  but  was 
selected  by  two  justices.     Therefore  this  assess- 
ment of  compensation  cannot  be  binding  if  it  is  to 
be  regarded  as  an  arbitration,  but  if  it  is  to  be 
regarded   as  a  valuation  within  the  meanine  of 
sect.  9,  I  think  it  is  binding.    It  is  said  on  behalf 
of  the  defendants  that  it  is  not  within  sect.  9, 
because  compensation  is  soup;ht  for  injuW  by  di- 
version as  compensation  for  mjuriously  affecting, 
not  for  taking  tne  property  of  the  claimant,  for  that 
sect.  9  applies  only  to  cases  of  taking  property, 
and  not  to  cases  where  compensation  is  soagnt  for 
property  which  has  been  injuriously  affected.  The 
question   as   to   whether    diverting  a  stream  is 
taking  property  or  iqjuriously  affecting  it,  is  one 
which  has  been  decided  by  judicial  authority.    In 
Ferrand  v.  The  Corporation  of  Bradford  (21  Beav. 
412),  Lord  Bomilly,  M.B.,  decided  that  where  there 
was  a  taking  of  water  from  a  stream   under  the 
Waterworks  Clauses  Act,  the  property  of  a  person 
claiming  compensation  was  to  be  valnec^  as  if  his 
laud  were -taken;  but  the  present  Master  of  the 
Bolls  (Sir  G.  Jessel)  differed  from  that  decision, 
and  came  to  a  contrary  conclusion   in   Bvsh  v. 
The   Trowbridge   Waterworks  Company  (32  L.  T. 
Ben.  N.S.182;  L.  Bep.l9Eq.  291 ;  44L.  J.  235,  Ch.), 
ana  decided  that  the  person  claiming  compensa- 
tion cannot  say  that  any  property  of  his  is  taken, 
but    can    only  claim    for    property   injuriously 
affected.    If  the  question  depended  on  the  con- 
flicting decisions  of  the  two  Masters  of  the  Bolls, 
we  should  have  to  decide  which  of  the  two,  in  our 
opinion,  ought  to  be  followed;  but  the  Court  of 
Appeal  took  the  view  of  the  present  Master  of  the 
Bolls,  and  affirmed  his  decision  (33  L.  T.  Bep.  N.S. 
137;  L.  Bep.  10  Ch.  459;  44  L.  J.  645,  Chi),  and 
their  decision  is  binding  on  us.    If  we  had  to 
determine  the  point  for   ourselves,    we    should 
have  determined  it  as  they  have.    Therefore  this 
case  comes  uuder  the  Lands  Clauses  ConsoUdcition 
Act,  for  the  property  of  the  plaintiff  bus  been 
iniuriously  affected.    Then  can  tnis  be  the  subjeuc 
of  valuation  uuder  sect.  9P  By  that  section,  "  the 
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purchase-money  or  compensation  to  be  paid  for 
any  lands  to  be  purchased  or  taken  from  any 

Earty  under  any  disability  or  incapacity,  and  not 
aving  the  power  to  sell  or  convey  such  lands  ex- 
cept under  the  provisions  of  this  or  the  special 
Act,  and  the  compensation  to  be  paid  for  anv  peiv 
manent  damage  or  injury  to  anv  such  lands     is  to 
be  assessed  in  the  way  in  which  the  compensation 
claimed  by  the  plaintiff  in  this  case  has  been  as- 
sessed.   The  word  **  such,"  at  first  sight,  appears 
to  confine  the  provisions  of  the  section  to  lands 
purchased  or  taken,  but  this  construction  is  so 
nonsensical  that  it  is  impossible  to  give  effect  to 
it.    A  true  canon  of  construction  is,  that  if  you 
can  give  effect  to  the  exact  words  of  any  statute 
or  other  document,  you  are  bound  to  do  so,  but  if 
a  word  or  phrase  occurring  in  an  Act  of  Parlia- 
ment or  agreement  can  have  no  sensible  meaning, 
it   must   be    eliminated.     Therefore,    the   word 
*'  such  "  must  be  eliminated  from  the  9th  section 
of  the  Lands  Clauses  Consolidation  Act.    Then 
the  subjects  dealt  with  by  sect.  9.  if  we  look  at 
the  general  provisions  of  that  section,  are  lands 
purchased  or  taken,  or  injuriously  affected,  and  if 
this  is  so,  compensation  for  permanent  injury  is 
within  sect.  9  ;  and  so  far  as  the  plaintiff's  property 
has  been  injuriously  affected,  it  is  within  sect.  9,  and 
may  thereforebe  treatedas  matterf  or  valuation*  But 
it  is  said  that  the  assessment  is  wrong,  because  it 
gave  compensation  for  damage  by  diversion  which 
had  not  yet  taken  place.    The  statement  of  claim 
says  that  the  defendants  had  •  power  to  divert  all 
the  streams  in  respect  of  which  compensation  is 
assessed,  so  it  is  not  a  case  where  they  bad  not 
power  to  do  that  for  which  the  claim  is  made, 
W  ere  that  so,  the  agreement  under  which  the  com- 
pensation was  assessed  would  be  clearly  ultra  vires, 
but  here  the  compensation  is  in  respect  of  streams 
which  the  defendants  had  power  to  divert ;  for 
paragraph  4  of  the  statement  of  claim  allecres  that 
'Hhe  defendants  gave  notice  to  the  plaintiff  of 
their  intention  to  divert  and  appropriate  under 
the  powers  of  the  said  first-mentioned  Act,  the. 
whole  of  the  said  last-mentioned  streams,  springs, 
and  waters ;"  that  is,  those  supplying  the  plaintiff's 
mill,  which,  as  alleged  in  paragrapn  3,  the  defen- 
dants were  empowered  to  divert  and  appropriate. 
I  do  not  so  much  rely  on  that  notice,  but  when  the 
agreement  under  which    the   compensation   has 
been  asse^ed  is  referred  to,  it  will  be  seen  that  it 
is  recited  that  the  defendants,  who  are  the  pro- 
moters of  the  waterworks,  **  intend  from  time  to 
time  to  take,  use,  divert,  and  appropriate   the 
streams,    springs,    and    waters,"    for  which  the 
plaintiff  claims  compensation.    Therefore,  at  the 
moment  of  the  submission,  they  say  that  they  are 
about  to  divert  the  whole  of  the  water,  which  is 
equivalent  to  saying  that  they  would  shortly  di- 
vert the  whole.    Yet  it  is  said  (the  intention  to 
divert  the  whole  being  expressed,  and  the  arbi- 
trator having  notice  of  such  intention)  that  the 
arbitrator  was  not  entitled  to  assess  compensation 
for  the  whole.    It  would  seem  almost  insensible  if 
we  were  to  hold  that  if  the  defendants  diverted 
part  of  the  streams  in  May  and  the  rest  in  June, 
there  must  be  one  assessment  of  compensation 
in  May  and  another  in  June.     I  think  the  trne  in- 
terpretation is,  that  where  there  are  diversions 
from  time  to  time,  there  may  be  separate  assess- 
ments,   but    it   does    not   follow    that    i^   when 
compensation  is  assessed  for  the  first  diversion 
the  persons  having  power  to  divert  have  giyen 


notice  of  their  intention  to  divert  further,  there 
is  anything  to  prevent  the  arbitrator  from 
assessmg  compensation  for  all  diversions  of  which 
notice  has  been  given.  Then  the  Waterworks 
Clauses  Act  1847  (10  Vict.  c.  17,  s.  12)  is  reUed 
on  by  which  power  is  given  to  the  undertakers 
(t.e.  the  persons  authorised  to  construct  the 
waterworks)  from  time  to  time  to  divert  and  im- 
pound the  water  from  the  streams  mentioned  for 
that  purpose  in  the  special  Act,  &o.,  "  Provided 
always  that  in  the  exercise  of  the  said  powers  the 
undertakers  ....  shall  make  full  oompensiUiioD 
to  all  parties  interested  for  all  damage  sustained 
by  them  through  the  exercise  of  such  powers." 
It  is  argued  from  the  use  of  the  wora  "sus- 
tained" that  it  is  only  where  the  damage  has 
taken  place  that  compensation  is  to  be  made,  but 
accordmg  to  the  common  interpretation  this 
would  mean  "sustained  or  to  be  sustained." 
Therefore  the  defendants  and  the  plaintiff  had  a 
right  to  refer  the  matter  for  valuation  under 
sect.  9  to  have  the  amount  of  compensation 
assessed  not  only  for  diversion  which  had  been 
made  already,  but  also  for  that  which  was  about 
to  take  place  and  of  which  notice  had  been  given, 
and  the  valuer  had  authority  to  assess  compensa- 
tion in  both  instances.  The  case  in  the  House  of 
Lords,  which  has  been  referred  to  (Caledonian 
Railway  Company  v.  Lockhart,  3  Macq.  808) 
only  showl  that  wnere  there  are  successive  diver- 
sions there  may  be  successive  valuations ;  but  it 
does  not  show  that  compensation  may  not  be 
assessed  for  all  diversions  of  which  notice  has 
been  given.  It  therefore  seems  that  the  case  is 
brought  within  sect.  9  of  the  Lands  Clauses  Con- 
solidation Act,  and  the  claim  to  compensation  is 
not  invalidated  by  sect.  12  of  the  Waterworks 
Clauses  Act.  I  think,  therefore,  that  the  case  is 
within  the  statute,  and  that  there  is  no  ground 
for  the  argument  that  the  submission  was  uUra 
vires,  and  the  statement  of  claim  is  good. 

Arc  ibald,  J. — This  is  a  statement  of  claim  in 
which  the  plaintiff  avers  that  he  was  tenant  for 
life  of  a  mill,  and  the  defendants  were  authorised 
by  statute  to  divert  the  streams  which  formed 
the  principal  supply  of  water  to  the  mill,  that 
they  had  given  notice  of  intention  to  divert  the 
whole  of  these  streams,  and  had  actually  diverted 
some,  and  that  the  necessary  effect  of  such  diver- 
sion was  to  cause  permanent  iniury  and  damage 
to  the  mill  and  premises  of  the  plaintiff.  It  then 
sets  out  an  agreement  by  which  the  plaintiff  and 
defendants  agree  to  nominate  two  surveyors  to 
assess  the  amount  of  compensation  to  be  paid  for 
damage  which  might  be  caused  by  abstraction  of 
the  whole  of  the  streams.  It  then  goes  on  to  say 
that  the  two  surveyors  disagreed,  and  a  third  was 
nominated  by  two  justices  and  undertook  the 
valuation ;  and  it  then  gives  his  award  assessing 
compensation  for  all  damages  which  the  plaintiffs 
premises  may  have  sustained,  or  shall  or  may 
sustain  by  the  diversion  of  the  whole  of  the 
streams.  To  this  statement  of  claim  there  is  a 
demurrer  on  the  ground  that  the  award  is  uUra 
because    the    Waterworks    Clauses    Act 


vires. 


(10  Vict.  c.  17,  s.  12),  provides  that  the  under- 
takers may  divert  water  from  time  to  time,  and 
shall  make  full  compensation  for  all  damage  sus- 
tained. The  question  arises  whether  this  refer- 
ence to  the  surveyor  was  an  arbitration  within 
sect.  68  of  the  Lands  Clauses  Consolidation  Act 
or  a  valuation  within  sect.    9.      Sect.    9    gives 
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poirer  to  make  avalnation  in  respect  of  the  money 
to  be  paid  for  lands  purohasea  or   taken   from 
penoDs  nnder  disability  and  in  respect  of  com* 
peosation  for  permancDt  damage  or  ii^ury  to  any 
audi  lands.    Here  the  Lands  Clauses  Gonsolidar 
tion  Aot  and  the  Waterworks  Glauses   Act  are 
inoorporated  in  the  special  Act.    The  question  on 
sect.  9  of  the  Lands  Glauses  Consolidation  Aot  is 
whether  the  provisions  of  that  section  apply  only 
to  lands  taken  or  extend  also  to  lands  injuriously 
affected.    It  has  been  pointed  out  in  the  argu« 
ment  that  the  words  are  larger  than  the  language 
necessary  for  oases  of  purchase ;  but  it  is  said  on 
the  other  side  that  the  expression  ''  such  lands  " 
shows  that  oompensation  was  not  intended  to  be 
assessed  nnder  this  section  for  lands  not,taken« 
bat  injuriously   affected.     I   think    the   former 
aignment  must  prevail.    The  only  circa  msteuice 
opposed  to  it  is  the  use  of  the  word  **  such  ;*'  and 
I  agree  with  my  brother  Brett  that  it  is  a  just 
canoD  of  construction  that  where  a  word  occurring 
in  a  statute  would  render  the  clause  in  which  it 
occurs  senseless  it  must  be  eliminated.    If  this 
were  read  without  the  word  *'  such  "  it  would  be 
**  the  compensation  to  be  paid  for  any  permanent 
damage  or  injury  to  any  lands."    This  interpreta- 
tion seems  to  give   sense   and  meaning  to  the 
clause,  and  to  apply  it  to  cases  of  compensation 
such  as  sect.  68  applies  to.    The  umpire  was  ap- 
pointed by  the  justices,  and  his  award  is  a  valua- 
tion, which  gives    the    plaintiff  all  that  he  can 
require.      The   Waterworks    Glauses  Act  gives 
power  to  divert  from  time  to  time,  and  at  once 
give  notice  of  intention  to  take  the  whole.    It  is 
recited  in  the  agreement  that  the  defendants  have 
power  to  take  the  whole,  and  that  they  intend  to 
do  so,  and  the  whole  amount  of  compensation  was 
very  properly  submitted  to  reference,   and  the 
arbitrators  or  umpire  were  entitled  to  find  the 
whole  amount.     It  follows  that  the  defendants 
are  bound  by  sect.  9,  and  therefore  the  plaintiff  is 
entitled  to  a  writ  of  manda/mus.    As  to  whether 
this  may  be  a  good  reference  under  sect.  22  I  do 
not  mean  to  bind  myself  to  any  express  opinion. 
It  is  clear  that  this  comes  under  sect.  9,  and  there- 
fore the    demurrer  must  be  overruled,  and  the 
statement  of  claim  held  sufficient* 

Judgment  for  the  plamHff. 

Solicitors  for  the  plfuntiff,  Warry,  Bobina,  and 
Burgee,  for  Thoniae  Ffooke,  Sherborne,  Dorset- 
shire. 

SolicitorB  for  the  defendant,  Wedlake  and  Letts, 
for  H.  B,  Batten,  Yeovil. 


Monday,  June  19,  1876. 

Allgood  t;.  Gibson. 

Camnum  cf  fiehery — Profit  d  prendre — Claim  by 

dweliere  in  pariah  and  manor — Unreasonable 

eustom, 

A  euetom  for   the    commoners,  copyholders,  and 

andent  freeholders  of  a  m>anor  and  their  tenants, 

and   the    dweUera    in  the   parish   and  mwnor 

.  to  haoe  common  of  fishery  over  the  lord's  waters 

on  the  waste  of  the  manor,  and  to  take  and  carry 

awoAf  fish  as  a  profU  d  prendre,  is  uwreasonahle 

and  had. 

Thb  statement  of  claim  alleged  that  the  plaintiff 

was  possessed  of  certain  lands  and  land  covered 

with  water,  and  of  a  sole  and  exclusive  right  of 


fishery,  or  several  fishery,  and  that  the  defendant 
trespassed  on  the  plaintiff's  land,  and  infringed 
her  right  of  fishery. 

Statement  of  defence. 

Para.  5.  The  defendant  says  that  all  the  lands 
and  land  covered  with  water  aforesaid  are  lands 
within  the  parish  of  Hexham  and  manor  of  Hex- 
ham aforesaid,  and  form  part  of  the  waste  land  of 
that  manor,  and  that  there  is  an  ancient,  laudable, 
and  reasonable  custom  within  the  said  manor,  that 
ail  persons  of  the  class  of  and  being  commoners, 
copyholders,  ancient  freeholders,  and  tenants  of 
such  commoners,  copyholders,  and  ancient  free- 
holders and  dwellers  in  such  parish  and  manor 
aforesaid,  have  a  customary  common  of  fishery 
over  and  in  the  lord  of  the  manor's  waters,  and 
over  the  lord's  land  covered  with  water,  forming 
part  of  the  waste  of  and  in  the  said  manor,  and  that 
the  defendant  and  his  ancestors,  and  other  persons 
of  the  above-mentioned  class  have  always  enjoyed 
such  common  of  fishery  uninterruptedly  and  peace- 
ably from  time  immemorial  and  by  prescription, 
and  also  in  right  of  their  customary  tenements 
within  the  said  manor,  and  that  they  have  imme- 
morially  been  accustomed  without  licence  or  leave 
of  the  lord  of  the  manor,  and  still  of  right  have 
common  of  fisherv  to  fish,  and  take,  and  convey 
away  fish  from  the  lord's  waters  in  the  same 
waste  as  profits  d  prendre  out  of  the  lord's  soil, 
and  a  right  to  enter  upon  the  lands  bordering  on 
the  lord's  waters  in  the  said  waste  for  the  above 
purposes. 

6.  The  places  in  which  the  acts  complained  of 
in  the  third  paragraph  of  the  said  statement  are 
alleged  to  have  te^en  place  are  within  the  waste 
land,  and  are  |3art  of  the  said  manor,  and  of  the 
lord's  waters  within  it. 

7.  The  defendant  was  at  the  times  of  the  com- 
mitting of  the  acts  complained  of,  a  tenant  of  a 
commoner,  copyholder,  and  ancient  freeholder 
within  the  said  manor,  as  well  as  a  commoner 
in  the  said  manor,  and  a  dweller  in  the  parish  of 
Hexham,  and  in  the  said  manor ;  and  the  defendant 
was  and  is  therefore  entitled  to  enter  and  go  upon 
the  lands  and  to  fish  in  the  waters  mentioned  in 
the  first  paragraph  of  the  said  statement. 

8.  The  acts  complained  of  were  committed  in 
the  defendant's  exercise  of  his  said  right  as  a 
iienant  of  a  commoner  in  right  of  his  customary 
tenemei^u,  cw  aiso  as  a  commoner  as  aforesaid. 

Demurrer  to  paragraphs  5,  6,  7,  and  8  of  the 
statement  of  defence. 

SerscheU,  Q.C.  (Gainsford  Bruce  with  him)  for 
the  plaintiff. — The  custom  alleged  is  bcul.  The 
woras  ''the  above-mentioned  class"  include  all 
dwellers  in  the  parish,  but  you  cannot  have  such 
a  custom  to  enjoy  a  profii  d  prendre  existing  as  to 
such  a  class : 

Race  T.Ward,  4  E.  &  B.  702 1  24  L.  J.  153,  Q.B. : 
Bland  v.  Lipscombe,  4  E.  &  B.  713  (note)  $  24  L.  J. 
155,  Q.B. ;  24  L.  T.  Bep.  O.  S.  92. 
The  custom  must  be  bad,  unless  it  is  confined  to 
a  custom  of  the  manor  as  between  the  lord  and 
the  tenants.  A  custom  to  take  fish  cannot  be 
unlimited.  It  was  so  held  as  to  turbary  in  Wilson 
V.  WiUes  (7  East  121) ;  Lord  EUonborough  there 
says,  "A  custom,  however  ancient,  must  not  be 
indefinite  and  uncertain;  and  here  it  is  not  de- 
fined what  sort  of  improvement  the  custom  ex- 
tends to.  .  .  .  There  is  nothing  to  restrain  the 
tenants  from  taking  the  whole  of  the  turbair  of 
the  common  and  destroying  the  pasture  altogether. 
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A  custom  of  this  description  ought  to  have  some 
limit;  but  here  there  is  no  umitation  to  the 
custom  as  laid  but  caprice  and  fancy." 

M'Glymont  for  the  defendant. — ^The  custom  is 
good,  and  the  want  of  an  allegation  of  stint  is  no 
objection.  Taking  turf  or  sand  without  stint 
would  injure  the  freehold,  which  makes  a  dis- 
tinction between  customs  of  that  sort  and  the 
custom  claimed  here.  In  Daviea^  case  (3  Mod. 
246)  a  prescription  claimed  by  the  defendants  for 
themselyeSi  their  tenants  and  farmers  to  fowl  on 
another  person's  land  was  held  not  to  be  too 
large,  and  fishing  is  a  right  of  exactly  the  same 
nature:  {Wiekham  v.  Hawher,  7  M.  &  W.  at  p.  79). 
In  Hall  T.  NoUvngham  (L.  Bep.  1  Ex.  Div.  1,  45 
L.  J.  50,  Ex. ;  33  L.  T.  Kep.  N.S.  697),  a  custom  for 
all  the  inhabitants  of  a  parish  to  enter  on  land 
and  erect  a  maypole  and  djance  round  it,  and  enjoy 
other  lawful  recreations  at  any  times  in  the  year 
was  held  good ;  and  a  custom  for  all  the  inhabi- 
tants of  a  parish  to  play  at  all  lawful  games  at 
idl  seasonable  times  of  the  year  on  another 
person's  ground  was  held  good  in  Fitch  v.  Bawtiny 
(2  H.  B.  394).    See  also, 

CommisHoners  of  Sewers  of  the  City  of  Irondon  ▼. 

Qlasse,  L.  Bep.  7  Ch.  456 ;  41  L.  J.  409,  Ch. ;  26 

L.  T.  Bep.  K.  S.  647 ; 
Waurwick^.  Queen^s  CoUege,  OstforLh.  Bep.  6  Oh. 

716 ;  40  L.  J.  780,  Ch. ;  25  L.  T.  Bep.  N.  S.  254., 

The  Court  did  not  call  for  a  reply. 

Bbstt,  J. — The  statement  of  claim  is  for  tres- 
pass to  land  alleged  to  be  in  the  possession  of  the 
plaintiff,  and  also  to  land  covered  with  water, 
which  is  also  alleged  to  belong  to  the  plaintiff. 
Paragraph  5  of  the  statement  of  defence  sets  up 
that  the  lands  were  part  of  the  waste  land  of  a 
manor,  and  then  sets  up  a  custom  under  which  the 
defendant  seeks  to  justify  the  alleged  trespasses. 
The  defendant's  contention  must  come  to  this — 
that  the  plaintiff  had  encroached  on  the  waste 
land  of  the  manor,  but  was  in  actual  possession, 
and  then  the  defendant  must  be  ready  to  justify 
as  if  against  the  lord  of  the  manor.  The  question 
is  whether  all  commoners,  copyholders,  and  ancient 
freeholders,  and  tenants  of  such  commoners,  copy- 
holders, and  ancient  freeholders,  can  have  the  right 
here  claimed,  and  whether  not  only  persons 
belongiog  to  those  classes,  but  also  all  dwellers, 
it  may  be  in  the  manor,  or  it  may  be  in  the  parish, 
can  haye  the  same  right,  if  they  are  neither  com- 
moners, copyholders,  or  ancient  freeholders,  nor 
tenants  of  such  persons.  Two  objections  are  taken 
to  the  custom  alleged.  It  is  said  to  be  so  large  as 
to  be  unreasonable,  and  therefore  yoid  in  two 
particulars.  First,  assuming  that  it  is  claimed  by 
the  proper  persons,  it  is  said  to  be  too  large,  as 
being  a  right  to  take  fish  in  an  indefinite  quantity. 
I  am  not  prepared  to  say  that  it  would  be  yoid  on 
that  ground,  but  secondly,  it  is  objected  to  as 
being  a  right  claimed  to  belong  to  too  many  per- 
sons. Assuming  that  the  custom  would  be  good  if 
it  were  confined  to  commoners,  copyholders,  and 
ancient  freeholders,  and  the  tenants  of  persons 
of  these  classes,  still  I  think  that,  inasmuch  as  the 
right  is  alleged  to  exist  in  others  besides  these, 
namely,  all  dwellers  in  the  parish  or  manor,  the 
claim  is  too  large,  for  the  number  of  people  for 
whom  it  is  made  is  unreasonable,  and  therefore 
the  custom  is  void.  The  custom  set  up  is  one  and 
indivisible,  and  is  bad  as  alleeed  in  the  statement 
of  defence.  Oar  judgment,  therefore,  must  be  for 
the  plaintiff. 


Gbove,  J. — I  haye  yery  little  to  add.  I  think  it 
cannot  be  contended  witn  any  show  of  reason  that 
all  "  dwellers  "  in  a  parish  or  manor,  (an  expression 
which  is  so  yague  that  one  cannot  properly  call 
them  a  class)  can  haye  a  customary  right  to  fish 
in  another  person's  riyer.  None  of  tne  cases  which 
were  cited  at  all  supported  the  defendant's  con- 
tention. The  case  of  the  maypole  (HaUY.  Nottrng- 
ham,  uhi  imp.)  is  perfectly  distinct  from  this,    it 
may  be  a  reasonable  custom  for  the  inhabitants  to 
dance  on  the  green,  but  a  custom  for  all  the 
dwellers  to  take  the  profits  of  a  yaluable  property 
which  would  otherwise  belong  to  an  indiyiauai  only 
requires  to  be  mentioned  to  show  how  unreason- 
able it  would  be,  for  it  would  ruin  the  property 
oyer  which  it  was  exercised.    Besides  there  is  a 
distinct  authority  against  the  yalidity  of  such  a 
custom.    In  the  Commissioners  of  Sewers  of  the 
CUy  of  London  y.  Olasse  (L.  Bep.  7  Ch.  at  p.  465) 
James,  L.J.   says    "It   is  settled  and  clear  law 
that  you  cannot  haye  any  right  to  a  prq^  d  f>rendre 
in  aheno  solo  in  a  shifting  body  like  the  inhabi- 
tants of  a  town  or  residents  of  a  particular  district" 
This  is  a  dear  authority  that  the  custom  claimed 
in  the  present  case  is  bad,  and  our  judgment  must 
be  for  the  plaintiff.    As  to  the  mode  in  which  the 
custom  is  ulege^,  there  may  be  some  doubt  as  to 
how  far  it  could  exist  in  all  the  commoners,  copy- 
holders, and  ancient  freeholders,  and  their  tenants ; 
for  supposing  the  tenants  of  the  manor  were  to 
cut  up  their  holdings  into  yery  small  diyisions,  it 
may  be  doubtful  whether  the  right  of  fiyshing  could 
be   exercised  by  eyery  occupier    to   whom   the 
tenants  sublet.    It  is  not  necessary  to  express  an 
opinion  as  to  whether  this  could  be  so  or  not ;  but 
the  Epping  Forest  case  (Oommissioners  of  Sewers 
of  the  Uity  of  London  y.  Olasse,  ubi  sup,)  does  not 
go  that  length,  for  there  the  owners  and  occapiers 
who  claimed  common  of  pasture  claimed   it  as 
appendant   and  appurtenant  to  their  lands  and 
tenements.    The  words  there  are  yery  different 
from  the  words  in  which  the  custom  is  alleged 
here.    In  that  case  there  were  tenements  in  winch 
the  right  existed.  I  haye  no  doubt  that  the  custom 
here  claimed  is  bad. 

Judgment  f(yr  the  plaintiff. 

Solicitors  for  the  plaintiff,  Oookson,  Waintoright, 
and  Pennington,  for  N.  Q,  Clayton,  Newcastle-on- 
Tyne. 

Solicitor  for  the  defendant,  John  Tucker,  for 
Thomas  WiUiam  WeHford,  Hexham. 


Mimday,  May  8, 1876. 

Howes  *ABD  another  (pets.)  v.  T  enes  and 
ANOTHEE  (resps.) 

Municipal  ElecHons  Act  1875  (38  ^  39  Vict.  c.  40, 
s,  1,  suh'sect  1) — Notice  by  town  derk — THme 
for  delivery  ofnomination  papers — Objection  to 
nomination — jDecision  of  mayor — Withdrawal  of 
nomination  paper — Jv/risdiction  ofco^ifrt  to  dedas 
on  petition. 

An  objection  to  the  nommation  of  a  candidate  at  a 
municipal  election,  on  the  ground  thai  the  notice, 
which  &y  38  ^  39  Vict,  c  40,  e,  1,  sub-sect,  l,isto 
be  given  by  the  town  derk  nine  days  al  least 
before  the  election,  is  invalid,  is  not  an  objection 
to  be  decided  by  the  mayor  under  sub-sect,  3,  bvi 
ma/y  be  taken  by  petition. 

If  the  notice  is  such  as  to  mislead  a  material  part  of 
the  electors  the  election  is  void. 
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^n  chjecHon  thcU  a  nommoHon  paper  vhu  delivered 
too  laie  is  not  an  objection  to  the  nominaiion 
paper  within  ths  meaning  of  aub'Seet.  S  eo  as  to 
vuike  the  fnayor*s  decision  aisaUowing  the  objec* 
tion  final. 
The  toum  derk  gave  notice  of  a  municipai  election 
in  due  tvme,  but  the  notice  directed  candidates  to 
deliver  ihevr  nomination  papers  on  a  da/g  which 
bu  sub-sect.  3  was  too  late.     The  petitioners  and 
the  respondent   W.  delivered   their  nominaiion 
papers    in   proper    time.      The   respondent    T. 
ddivered  his  on  the  da/g  named  in  the  notice. 
Afterwards  W.  took  away  his  paper  to  correct  a 
supposed    errorf   and  re'delivered   it   after  the 
proper  time  for  delivery.      The  petitioners  ob- 
jeeied  before  the  mayor  to  the  nominaiion  of  the 
respondents.    The  ma/yor  disdllowed  the  objec 
turn,  the  election  was  held,  and  the  respondents 
were  elected. 
Hddt  on  a  special  case,  thai  the  mayor's  decision 
was  not  final,  and  thai  the  court  had  jurisdiction 
to  decide  the  question  raised  by  the  petition. 
HM,  also,  that   W.*s  taking  awa/y  the  nomination 
paper  was  not  sv^h  a  withdrawal  as  to  avoid  his 
nominaiion. 
Held,  also,  that  the  notice  was  such  as  to  mislead 
the  electors,  and  therefore  the  election  was  void, 
and  there  must  be  a  new  election. 
A  PETITION  bad  been  presented  by  Bichnrd  Howes 
and  William  John  Pierce  against  the  retnm  of 
Bicbard  Tamer  and  Tbomas  Wrigbt  as  conncil- 
lom   for    tbe    East    Ward    of    the   borough   of 
Northampton.     By  order  of  Denman  J.  the  ques- 
tions raised  by  tne  petition  were  stated  in  the 
form  of  a  special  case,  whioh  was  as  follows : 

1.  The  borough  of  Northampton,  in  the  county 
of  Northampton,  is  a  borough  incorporated  under 
the  name  of  "The  Mayor,  Aldermen,  and  Bur- 
gesses of  the  Borough  of  Northampton,"  having 
a  mayor,  six  aldermen,  and  eighteen  councillors. 
The  said  borouch  is  divided  into  three  wards,  one 
of  which  is  called  and  known  by  the  name  of  the 
East  Ward.  The  East  Ward  is  represented  in  the 
ooancil  of  the  said  borough  by  six  councillors,  who 
ire  elected  from  the  burgesses  duly  qualified  in 
that  behalf.  Two  of  such  councillors  retire 
annually  cm  the  1st  Nov.,  when  two  fresh  ones 
am  elected  or  the  same  re-elected. 

2.  On  the  19th  Oct.  1875  Mr.  Wm.  Shoosmith, 
the  toH  n  clerk  for  the  said  borough,  published  a 
notice  that  the  nomination  papers  of  candidates 
at  the  forthcoming  election  oi  two  councillors 
for  the  wards  of  the  said  borough  were  to  be 
delivered  to  him  at  his  office  before  5  p.m.  on 
Saturday  the  2drd  Oct.  1875,  and  that  the  mayor 
of  the  said  borough,  Mr.  Wm.  Adkins,  would 
attend  at  the  town  hall  on  Monday  the  25th  Oct. 
1875,  from  2  to  4  in  the  afternoon  to  hear  and 
decide  objections  to  nomination  papers. 

3.  The  petitioners,  being  duly  qualified  bnr- 
gesses,  were  nominated  as  candidates  at  the  said 
dection  for  the  East  Ward,  and  their  respective 
nomination  papers  were  duly  signed  by  properly 
qualified  persons,  and  were  ouly  delivered  to  the 
town  clerk  before  5  p.m.  on  Friday  the  22nd  Oct. 
1875,  in  accordance  with  the  Municipal  Elections 
Act  1875. 

4.  The  respondent,  Thomas  Wright,  being  also 
a  duly  qualified  burgess,  was  nominated  as  a  can- 
didate at  the  said  election  for  the  East  Ward,  and 
his  nomination  paper  in  like  manner  signed  in 
tbe  manner  hereinafter  appearing  was  delivered 
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to  the  town  clerk  before  5  p.m.  on  Friday  the 
22nd  Oct.  1875,  in  accordance  with  the  said  Act, 
and  was  accepted  and  received  by  the  said  town 
clerk  as  a  due  and  proper  nomination  of  tho  said 
Thomas  Wright,  and  the  said  town  clerk  placed 
the  said  nomination  paper  with  the  other  papera 
relating  to  the  said  election.  Afterwards  on  the 
same  day  the  said  Thomas  Wright,  without  the 
sanction,  authority,  or  knowledge  of  the  town 
clerk  obtained  the  said  nomination  paper  from 
one  of  the  town  clerk's  clerks  (who  had  no 
authority  to  fi:ive  up  the  same)  for  the  purpose  of 
getting  one  of  tbe  proposers  who  had  si^ed  one 
of  his  Christian  names  abbreviated  to  sign  it  in 
full,  and  the  said  Thomas  Wright,  having  isot  the 
signature  altered  accordingly,  delivered  back  the 
said  nomination  paper  at  the  town  clerk's  office  on 
the  following  day  before  5  p.m. 

5.  The  respondent,  Bicbard  Turner,  being  also 
a  duly  qualified  burgess,  was  nominated  as  a 
candidate  at  the  said  election  for  the  East  Ward, 
and  his  nomination  paper,  duW  signed,  was 
delivered  to  the  town  clerk  before  5  p.m.  on 
Saturday  the  23rd  Oct.  1875. 

6.  On  the  said  23rd  Oct.  1875  the  said  mayor  of 
the  said  borough  did  not  attend  at  the  town  hall, 
but  on  Monday  the  25th  Oct.  1875,  according  to 
the  above-mentioned  notice  of  the  town  clerk,  he 
attended  at  the  town  hall  between  the  hours  of  2 
and  4  p.m.,  as  mentioned  in  the  said  statute,  to 
decide  on  the  validity  of  objections  made  to 
nomination  papers.  An  agent  on  behalf  of  the 
petitioner,  William  John  Peirce,  then  appeared 
before  the  mayor,  and  contended  that  the  nomina- 
tion of  the  respondents  was  not  le^,  and  ought 
not  to  be  allowed.  The  mayor,  having  heard  the 
said  contention,  disallowod  the  objection.  No 
objection  was  made  to  the  right  or  authority  of 
the  mayor  then  to  hear  such  contention  and  to 
determine  snch  objection. 

7.  On  the  said  25th  Oct.  1875  the  town  clerk 
published  the  names  of  the  petitioners  and 
respondents  as  candidates  for  the  office  of 
councillors  in  the'East  Ward  in  the  form  reqnirecl 
by  the  statute,  and  notice  was  given  that  the 
elections  for  the  said  ward  would  be  proceeded 
with  on  the  Ist  Nov.  1875  according  to  notice. 

8.  On  the  1st  Nov.  1875  the  poll  was  taken  in 
the  usual  manner  for  all  the  four  candidaifcs  afore- 
said, when  the  returning  officer  declared  the 
respondents  duly  elected  by  a  majority  of  votes 
to  fill  the  two  vacancies  in  the  said  East  Ward. 

9.  On  the  20th  Nov.  1875  the  said  petition  in 
this  case  was  duly  filed,  but  it  was  not  served 
upon  the  returning  officer,  nor  was  any  notice 
thereof  given  to  him,  and  on  the  11th  Jan.  1876 
the  order  of  the  honourable  Mr.  Justice  Denman 
was  made  herein. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  the  election  of  the  respondents, 
under  the  circumstances,  can  be  questioned  by 
petition  F 

2.  Whether  the  respondents  were  duly  elected 
and  returned,  or  whether  the  petitioners  were 
elected  and  ought  to  have  been  so  returned  pur- 
suant to  the  statute  in  that  behalf,  or  whether 
there  ought  to  be  a  fresh  election  P 

By  the  Municipal  Elections  Act  1875  (38  &  39 
Vict.  c.  40),  s.  1.  "  The  following  provisions  shall 
be  enacted  and  apply  to  nominations  at  all  munici- 
pal elections  of  councillors,,  auditors,  and  assessors 
after  the  passing  of  this  Act : 

2  I 


343 


MAGISTRATES^  CASES* 


0,P.  DivJ 


HOWM  AND  AlfOTHSa  (petS.)  V.  TURHIR  AND  AVOTRBK  (rosps.). 


[G.P.  Drv. 


1.  Nine  di^B  at  least  before  any  sneli  efeotion  the  town 
olerk  Bhall  prepare,  eign,  and  publish  a  notioe  in  the  form 
No.  1  Bet  forth  in  the  first  sohednle  to  this  Act,  or  to  the 
Hke  effect,  hj  oansing  the  same  to  be  placed  on  the  door 
of  the  town  haU,  and  in  some  conspionons  parts  of  the 
borough  or  ward  for  which  any  snoh  election  is  to  be 
held. 

2.  At  any  such  election  erery  candidate  shall  be  nomi> 
sated  in  writing;  the  writing  shall  be  subscribed  by 
two  enrolled  bnrgesses  of  such  borough  or  ward  as 
proposer  and  seconder,  and  by  eight  other  enrolled 
burgesses  oS  suoh  borough  or  ward  as  assenting  to  the 
nomination.  ,  •  . 

3.  Erery  nomination  paper  subscribed  as  aforesaid 
shall  be  delrrered  by  the  candidate  himself  or  his  pro- 
poser and  seconder  to  the  town  clerk,  seyen  days  at  least 
before  the  day  of  election,  and  before  five  o'clock  in  the 
afternoon  cf  the  last  day  on  which  any  such  nomination 
pi^r  may  by  law  be  deUvered ;  the  town  derk  shall 
forthwith  send  notioe  of  such  nominstion  to  each  person 
nominated.  The  mayor  shall  attend  at  the  town  hall  on 
the  day  next  after  the  last  day  for  the  delivery  of  nomina* 
tions  to  the  town  derk  between  the  hours  of  two  and 
four  in  the  afternoon,  and  shall  decide  on  the  yaliditgr  of 
erexy  objection  made  to  a  nomination  paper,  such  objec- 
tion to  be  made  in  writing.  The  candidate  nominated  by 
each  nomination  paper  and  one  other  person  appointed  by 
or  on  behalf  of  the  candidate  as  hereinafter  mentioned, 
and  no  person  other  than  aforesaid,  shall,  except  for  the 
purpose  of  assisting  the  mayor,  be  entitied  to  attend 
such  proceedings,  amdeach  candidate  and  the  person 
appointed  by  him  shall,  during  the  time  appointed  for  the 
attendance  of  the  mayor  for  tne  purposes  of  this  section 
haye  respectiyely  power  to  object  to  the  nomination 

Sper  of  eyery  person  nominated  at  the  same  election, 
le  decision  of  tike  majror,  which  shall  be  given  in 
writli^,  shall,  if  disallowing  any  objection  to  a  nomina- 
tion paper,  be  final,  but  if  allowing  the  same  shall  be 
subject  to  reversal  on  petition  questioning  the  election  or 
return. 

Sdect.  XI.  In  reckoning  time  for  the  purpose  of  this 
Aot,  Sunday,  Christmas  Day,  Qood  Friday,  and  any  day 
set  apart  for  a  pnblio  hoUdaj,  fast,  or  public  thanks- 
giving, aball  be  excluded. 

By  sect.  1  of  the  Cormpt  Practices  (Manioipal 
Elections)  Act  1872  (35  &  36  Yict.  c.  60), 

The  election  of  anv  person  at  an  election  lor  a 
borough  or  ward  may  oe  questioned  by  petition  before 
an  election  court  oonstituteid  as  hereinafter  in  this  Aet 
provided,  and  hereinafter  in  this  Act  referred  to  as  the 
*'  court,"  on  the  ground  that  the  election  of  suoh  persoi^ 
was  avoided  by  corrupt  practices  or  offences  against  this 
Act  committed  at  the  eleotion,  or  on  the  ground  that  he 
was  at  the  time  6l  the  election  disqualified  lor  eleotion  to 
the  offloe  for  which  i^  election  was  held,  or  on  the 

E<ound  that  he  was  not  duly  elected  by  a  majority  of 
wful  votes. 

An  election  shall  not,  except  in  the  manner  provideu  by 
this  Act,  be  questioned  upon  an  information  in  the 
nature  of  a  quo  wa/mmto,  or  by  or  in  any  process  or 
manner  whatsoever  for  a  matter  for  which  it  night  be 
questioned  under  the  pTovisions  of  this  Act. 

C(we,  Q.O.  {A,  Ir.  Smith  with  him),  for  the 
petitioners. — ^The  petitioners  are  entitled  to  be 
declared  duly  elected,  for  they  are  the  onl^  candi- 
dates who  have  complied  with  the  provisions  of 
38  &  39  Yict.  c.  40,  s.  1,  sabsect.  3  as  to  delivery  of 
nomination  papers.  The  delivery  of  the  respon- 
dent Wright's  nomination  paper,  though  valid  at 
first,  was  avoided  by  his  taking  it  away,  and  the 
subsequent  delivery  was  too  late.  If  after  he  bad 
taken  away  the  nomination  paper  he  had  never 
returned  it  at  all  he  would  clearly  have  been  dis- 
qualified, and  his  having  redelivered  the  paper 
when  it  was  too  late  cannot  get  rid  of  the 
disqualification.  This  was  not  an  objection  to  a 
nomination  paper,  which  the  mayor  could  hear, 
and  on  which  his  decision,  if  he  disallowed  the 
objection,  would  be  final.  Here  there  was  no 
nomination  paper  before  the  mayor;  there  bad 
been  no  proper  nomination.    The  objections  as  to 


which  the  mayor  is  to  decide  are  objections  such 
as  those  to  the  description  of  a  candidate,  which  he 
would  be  peculiarly  well  qualified  to  decide ;  aee 
the  Ballot  Act  1872  (35  &  36  Yict.  c.  33)  sched. 
1  rules  6, 12, 13.  The  mayor's  jurisdiction  applies 
only  to  objections  that  can  be  decided  on  inspec- 
tion of  the  nomination  papers.  Assuming  that 
the  mayor^s  decision  is  not  final,  this  is  a  proper 
subject  for  petition,  the  petitioner  could  not  have 
proceeded  by  information  in  the  nature  of  a  quo 
wa/rrcvato  (35  &  36  Yict.  o.  60,  s.  12).  The  respon- 
dents were  not  qualified,  and  therefore  were  not 
duly  nominated;  therefore  the  votes  given  for 
them  were  void,  and  the  petitioners  are  elected* 
He  also  referred  to 

lUg*  V.  £eda<urd»  8  A.  ft  E.  585 : 

Um.  v.  Porfetnsen,  L.  Bep.  8  Q.  B.  11 ;  87  L.  J.  52, 
Q.  B. ;  17  L.  T.  Bep.  N.  S.  168. 

J*.  0.  Qrijffits,  Q.C.  (Anatie  with  him),  for  the 
respondents. — The  giving  of  a  proper  notice  of  tha 
election  by  the  town  clerk  is  uot  a  condition 
precedent  to  the  validity  of  the  election;  the 
clause  is  directory  only.  The  defect,  if  there  la 
one,  is  not  such  a  defect  as  can  be  taken  advantage 
of  by  petition,  for  the  right  to  petition  is  given  by 
35  &  36  Yict.  c.  60,  s.  12,  which  does  not  extend  to 
eases  where  the  nomination  is  questioned.  As  to 
the  nomination  papers,  the  mayor  has  jurisdiction 
to  see  that  they  are  in  the  proper  form  and  are 
delivered  in  time.  It  was  not  intended  that  ther& 
should  be  any  appeal  from  the  decision  of  the 
mayor,  except  where  a  nomination  paper  waa 
rejected ;  here  there  has  been  no  such  rejectioDy 
and  therefore  the  mayor's  decision  is  finaL  The 
respondent  Wright's  nomination  paper  having 
been  delivered  to  and  accepted  by  the  town  clerk, 
Wright  had  become  duly  nominated  as  a  candidate^ 
and  his  subsequent  act  m  taking  back  the  paper 
could  not  make  him  cease  to  be  a  candidate;  it 
was  not  a  withdrawal,  for  he  could  only  withdraw 
by  giving  notice  according  to  the  terms  of  38  &  39 
Yict.  0.  40,  s.  7.  Therefore  Wright  was  duly* 
elected.  If  the  respondents'  contention  is  wrong, 
and  the  election  is  invalid,  the  petitioners  cannot  be> 
held  to  have  been  duly  elected,  but  there  must  be 
a  new  election. 

Cav6,  Q.C.  in  reply. 

Bbjstt,  J. — The  material  fact  of  this  case  is 
that  the  notice  given  by  the  town  clerk  under 
38  &  39  Yict.  c.  40,  s.  1,  was  bad  in  this  par- 
ticular, that  though  it  was  issued  in  proper 
time,  it  gave  notice  that  the  nominations 
were  to  be  given  in  on  the  23rd  Oct.,  where> 
as  it  should  have  been  the  22nd.  llie  peti- 
tioners were  nominated,  and  their  nominations 
were  sent  in  insufficient  time,  as  also  was  that  of 
one  of  the  respondents,  but  on  the  same  day  he 
takes  it  away,  to  correct  it,  as  he  thought.  The 
nomination  of  the  other  respondent  was  sent  in 
within  the  time  named  by  the  town  clerk,  but  not 
in  proper  time.  An  objection  was  taken  on  thif 
ground,  but  the  mayor  decided  against  it,  and  the 
election  was  held.  The  petitioners,  relying  on  the 
validity  of  their  objection,  did  not  poll  their  voters, 
and  the  two  respondents  were  elected.  It  has 
been  suggested  on  behalf  of  the  petitioners  that 
the  notice  given  by  the  town  clerk  was  void 
because  it  has  not  followed  the  terms  prescribed 
by  the  section  of  the  Act,  and  the  question  is 
raised  whether  we  can  declare  it  to  be  void.  It  is 
said  for  the  respondents  that  we  have  no  juris- 
diction, for  we  are  not  the  election  court,  but  that 
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Ike  odIj  remedy  is  in  the  natore  of  a  quo  warranto ; 
the  other  side  says  that  we  have  jiiriadiotion.  The 
ouestiim  is,  are  we  boand  if  there  is  a  defect  in 
the  Dotioe  to  say  that  the  election  is  void,  or  are 
we  at  liberty  to  hold  that  some  defects  in  the 
notice  would  have  the  effect  of  avoiding  the 
election,  bot  others  would  not,  and  then  what  is 
the  effect  of  what  has  been  done  in  thia  case  P  It 
is  saggested  that  the  ma^ror  having  decided  as  to 
the  validity  of  the  objection,  his  decision  is  final 
end  we  cannot  review  it.  With  regard  to  the 
decision  of  the  mayor,  the  question  seems  to  ns 
aot  to  be  one,. arising  on  the  form  of  the  nomina- 
tion paper,  but  as  to  the  time  within  which  the 
nominations  were  to  be  sent  in,  and  as  to  whether 
the  nominations  were  void ;  it  is  not  an  objection 
to  the  paper,  and  both  the  ^onds  of  objection 
might  exist  without  there  bemg  any  delect  in  the 
paper.  By  sect.  I  sob-sect.  3  it  is  enacted  that  the 
mayor  shall  attend  at  the  town  hall  on  the  day 
next  after  the  last  day  for  the  delivery  of  nomina- 
tions to  the  town  clerk  between  the  hours  of  two 
and  four  in  the  afternoon,  and  shall  decide  on  the 
validity  of  every  objection  made  to  a  nomination 
paper.  We  think  that  the  only  office  of  the  mayor 
18  to  decide  as  to  objections  arising  on  the  nomina- 
tion paper,  and  this  was  not  a  question  for  the 
mayor  to  decide,  and  therefore  it  is  open  to  us. 
Then  as  to  the  delivering  back  of  the  nomination 
paper,  the  paper  was  sent  in  in  proper  time  at  first. 
The  Christian  name  of  the  proposer  was  written 
with  an  abbreviation,  but  it  was  not  such  an 
abbreviation  as  would  render  the  nomination 
invalid  ;  therefore  it  was  a  good  nomination  paper. 
If  the  paper  had  been  withdrawn,  and  the  candi- 
date in  withdrawing  it  bad  intended  that  the 
nomination  should  be  withdrawn,  but  be  had 
afterwards  changed  his  mind,  this  might  have 
amounted  to  a  withdrawal  of  the  nomination.  As 
at  present  advised  I  ehonid  say  tViat  in  such  a 
case  as  that  the  second  delivery  of  the  nomination 
paper  would  be  equivalent  to  a  first  delivery,  and 
would,  therefore,  be  too  late,  and  the  same  would 
be  the  case  if  at  first  there  were  a  bad  nomination 
owing  to  a  defect  in  the  paper,  and  it  were  taken 
away  to  be  corrected,  and  when  it  was  redelivered 
the  time  for  delivery  had  elapsed.  But  where  the 
nomination  was  in  the  first  instance  good,  and  the 
paper  was  withdrawn,  not  in  order  to  withdraw  the 
nomination,  but  for  another  purpose,  and  re- 
delivered after  the  time  for  delivery  had  expired,  I 
do  not  think  that  this  make»  the  nomination  void. 
The  two  petitions  were  nominated  in  time,  and 
one  of  the  respondents  was  also  nominated  in 
time,  but  the  nomination  of  the  other  respondent 
was  too  late,  because  he  was  misled  by  the  notice  of 
the  town  clerk,  who  made  a  mistake,  which  might 
very  easily  be  made  before  the  question  bad  been 
decided.  I  am  of  opinion  that  the  notice  was 
wrong,  but  we  have  to  decide  whether  this  is  the 
proper  court  to  say  whether  it  is  wrong  in  such  a 
numner  as  to  avoid  the  election.  We  cannot 
decide  more  than  the  Election  Court  could  decide 
under  the  Corrupt  Practices  (Municipal  Elections) 
Act  1872  (36  &  36  Vict.  c.  60)  ss.  12  to  15.  Sect. 
12,  after  enunciating  certain  other  causes  for 
which  a  municipal  election  may  be  questioned, 
says  that  it  may  be  questioned  on  the  ground 
that  the  person  elected  was  at  the  time  of  the 
election  disqualified  for  election  to  the  office  for 
^hich  the  election  was  held ;  it  follows  that^  the 
person  elected  may  therefore  be  petitioned  against. 


and  the  election  may  be  declared  void  becans^ 
the  disqualification  existed.  It  has  been  sug- 
gested that  this  provision  refers  only  to  personal 
disqualifications,  and  that  if  any  other  kind  of 
disqualification  is  suggested  the  proper  remedy 
would  be  by  information  in  the  nature  of  a  quo 
warrawto;  but  at  the  end  of  the  same  section 
there  is  a  provision  that  an  election  shall  not* 
except  in  manner  provided  by  the  Aot,  be  ques* 
tioned  upon  an  information  in  the  nature  of  a  pro 
wanrrcmio,  or  by  or  in  any  process  or  manner 
whatsoever  for  a  matter  fbr  which  it  might  be 
questioned  under  the  provisions  of  the  Act.  If 
tne  first  part  of  the  section  applied  merely  to 
personal  disquaUfications,  as  there  is  nothing  pro- 
vided by  ihe  Act  for  the  trial  of  questions  relatmg  to 
the  validity  of  elections  except  a  petition,  it  would 
appear  that  an  election  could  not  be  questioned  at 
all  for  any  disqualification  which  was  nos  a  per« 
sonal  one.  This  seems  to  show  that  disqualifica- 
tion is  not  to  be  construed  in  such  a  confined 
sense  as  that  contended  for  on  behalf  of  the  re- 
spondents. All  inquiry  under  the  Act  is  to  be 
by  petition,  and  by  as.  12 — 15  this  court  has  the 
same  power  in  municipal  as  it  has  in  parliar 
mentary  election  petitions.  The  Legislature  in- 
tended all  decisions  of  all  questions  by  which  a 
parliamentary  election  could  have  been  avoided 
oefcre  this  court  had  jurisdiction  to  be  decided  by 
this  court,  and  also,  by  these  sections  to  which  I 
have  referred,  this  court  has  the  same  jurisdiction 
in  cases  of  municipal  elections.  I  think,  therefore, 
that  we  have  jurisdiction  to  determine  what  was 
the  effect  of  the  notice  of  the  town  clerk.  It  is 
said  that,  although  this  notice  was  given  in  tixne, 
yet  because  it  was  wrong  in  its  terips  it  was  void ; 
it  is  said  that  if  there  is  anv  defect  which  causes 
the  notice  not  to  be  like  the  form  given  in  t^ 
schedule  to  the  statute,  then  the  notice  is  void 
necessarily,  although  no  one  may  haye  been  misled 
by  it.  I  cannot  think  this  is  so;  I  think  that 
even  if  the  notice  is  only  to  the  same  effect  as  the 
form  provided  by  the  statute,  but  differs  from  that 
form  in  some  particulars,  it  is  not  necessaiily  void. 
But  I  think  if  the  defect  is  so  great  as  to  persuade 
the  court  that  the  electors,  or  a  material  part  of 
them,  were  misled,  so  as  to  cause  the  election  to 
be  contrary  to  the  real  views  of  the  constituency, 
and  this  result  has  fairly  and  reasonably  been 
brought  about  by  a  defect  in  the  notice,  the  ooort 
has  power  to  say  that  the  notice  is  void,  and  if  it 
is  void  it  seems  that  every  person  nominated  as  a 
candidate  for  election  would  be  disqualified,  and 
the  election  would  be  void.  Here  it  is  clear  that 
one  candidate,  the  person  who  had  a  majority  of 
votes  at  the  election,  was  misled  by  the  defect  in 
the  notice.  We  cannot  say  which  of  the  two 
petitioners  would  be  elected  if  we  simply  declared 
that  the  respondent  Turner  was  not  awj  elected. 
The  defect  in  the  notice  may  have  or  might  have 
misled  others,  and  it  seems  to  be  such  a  defect  as 
misled  an  important  part  of  the  constituency; 
and  BO  the  notice  and  nomination  were  bad,  which 
made  the  whole  election  void,  and  all  the  pe- 
titioners and  respondents  were  disqualified.  I  think 
the  proper  deoisi<m  is  that  this  eleetdon  isToidy 
and  there  must  be  a  new  election. 

Denmajt,  J. — ^I  am  of  the  same  opinion.  The 
first  pomt  18  as  to  the  power  of  the  mayor,  and  as 
to  that  I  agree  with  my  brother  Brett  that  38  & 
39  Vict,  a  40,  s.  1,  subrsect.  3,  was  not  intended 
to  give  the  mayor  so  strong  a  power  as  to  enable 
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him  to  dispense  with  the  necessity  for  deliTering 
the  nomination  papers  on  the  statutory  day ;  the 
questions  as  to  the  day  of  delivering  the  nomi- 
nation papers,  and  as  to  the  effect  of  the  notice 
were  beyond  the  jarisdiotion  of  the  mayor.  It 
follows,  that  if  the  mayor  had  no  power,  this 
court  must  decide  the  matter,  for  the  (]^ne8tiott 
arises  whether  the  candidates  were  disqualified,  or 
whether  those  who  were  elected  were  not  duly 
elected  by  a  majority  of  lawful  TOtes.  Unless 
this  is  a  ocutM  omiasus,  I  think  it  is  a  case  within 
sect.  12  of  the  Corrupt  Practices  (Municipal 
Elections)  Act  1872  (35  &  86  Yict.  c.  60).  On 
the  facts  stated  in  the  special  case,  it  was  directly 
in  (question  whether  certain  persons  were    dis- 

Sialified,  and  whether  certain  persons  were  duly 
ected  by  a  majority  of  lawful  votes.  It  is  con- 
tended that  this  court  has  no  power  to  avoid  the 
election,  but  I  think  that  would  be  an  erroneous 
conclusion.  By  sect.  15  of  the  Corrupt  Practices 
(Municipal  Elections)  Act,  1872  (35  &  36  Vict, 
o.  60),  this  court  has  jurisdiction.  That  statute 
imposes  on  the  court  the  duty  of  first  seeing 
whether  on  the  facts  of  the  case,  or  according  to 
law,  the  person  declared  elected  was  properly 
elected,  or  if  any  other  persons  were  elected,  and 
if  the  court  cannot  say  either  that  the  person 
declared  elected  was  properly  elected,  or  that 
some  other  person  was,  the  court  has  power  to 
declare  the  election  void.  Now  in  this  case  can 
the  court  do  justice  bv  declaring  that  any  person 
is  entitled  to  be  consiaered  duly  elected,  or  are  we 
driven  to  the  alternative  of  declaring  the  election 
void  P  I  think  justice  cannot  be  done  except  by 
adopting  the  latter  course.  We  ca  mot  say  that 
any  one  or  m<^e  of  the  candidates  were  properly 
r^ected  or  elected.  Consequently  the  election  is 
void,  and  there  must  be  a  new  ona 

Abchibau),  J. — I  am  of  the  same  opinion. 
Questions  are  raised  as  to  the  effect  of  the  nomi- 
nation papers,  and  as  to  the  jurisdiction  of  the 
mayor,  l  agree  with  my  brothers  Brett  and 
Denman  as  to  the  power  of  the  mayor,  that  it 
only  extends  to  deciding  on  objections  arising 
on  the  face  of  the  nomination  paper,  and  that  he 
cannot  decide  whether  a  candidate  is  qualified  or 
not.  I  think  that  the  respondent,  Wright's  nomi- 
nation paper,  if  it  was  ^^ood,  was  never  withdrawn 
with  the  intention  of  withdrawing  the  nomination, 
and,  as  to  its  validity,  writing  the  proposer's 
Christian  name  "Fredk"  is  sufficient,  if  the 
paper  was  invalid,  and  were  taken  away  and 
amended,  I  think  it  would  be  right  to  say  that* it 
would  be  invalid  if  it  were  redelivered  after  the 
proper  day  for  delivery,  but  it  is  not  necessary  to 
decide  that  point,  for  our  decision  rests  on  the 
ground  that  the  notice  was  invalid.  The  statute 
88  4  39  Vict.  c.  40,  which  repeals  22  Vict.  c.  35, 
8.  5,  provides  by  sect.  1,  snb'sect.  1,  that  nine  days 
at  least  before  the  election,  the  town  clerk  shall 
give  a  notice  in  the  form  in  the  schedule  or  to  the 
like  effect,  and  specifies  how  t  e  notice  is  to  be 
published,  and  by  sub-sect.  3  every  nomination 
paper  is  to  be  delivered  seven  days  at  least  before 
the  day  of  election.  This  was  tl^e  ordinary 
annual  eleotioiL  The  town  clerk  gave  the  notice 
wrong;  two  candidates,  the  petitioners,  were  in 
time  in  delivering  their  nomination  papers,  and 
the  respondent  'V^ght  was  also  in  time,  but  the 
respondent  Turner  was  too  late.  Then  was  he 
misled?  The  only  inference  is  that  in  conse- 
quence of  having  received  insufficient  notice  he 


delivered  hia  nomination  paper  on  the  23rd. 
Without  necessarily  considering  whether  the 
provisions  as  to  notice  are  directory  or  compul- 
sory, it  is  enough  to  say  that  if  they  are  directory, 
and  the  candidate  is  misled  through  their  not 
having  been  followed,  it  is  a  bad  notice.  In  thia 
case  uie  defbct  in  the  notice  did  mislead  one  of 
the  candidates,  and  caused  him  to  send  in  his 
nomination  paper  too  late,  and  there  has  not  been 
a  proper  election  by  the  voice  ot  the  constituency. 
It  is  said  then  we  have  no  jurisdiction  to  deoiae 
this  case,  but  I  think  that  the  Corrupt  Practiooa 
(Municipal  Elections)  Act  1872  (35  &  36  Vict  c 
60)  shows  that  the  intention  was  to  transfer  all 
snch  trials  to  the  Election  Court  created  by  that 
Act,  with  power  to  reserve  questions  of  law  for 
the  Court  of  Common  Pleas.  Sect.  12  of  that 
Act  provides  for  questioning  an  election  on  the 
ground  of  disqualification  in  terms  which  on  one 
reading  may  appear  somewhat  restricted,  but  I 
do  not  think  that  they  need  be  so  read,  and  sect* 
15,  sub-sect.  4,  shows  that  the  court  is  to  decide 
.whether  the  election  is  void  absolutely,  or  whether 
it  6ught  tobe  held  invalid  on  the  ground  stated  in 
sect.  12,  that  the  candidate  was  disaualified.  I 
think  we  must  hold  this  election  void,  and  order 
another  to  be  held. 

Judgment  accordingly  wUhotU  costs. 

Solicitors  for  the  petitioners,  JE?2u;e6  and  Slutrpe, 
for  George  Bands,  Northampton. 

Solicitors  for  the  respondents,  Viaardf  Crow- 
der,  and  Co, 


EXCHEQUER   DIVISION. 

Reported  by  H.  Lsiea  end  A.  Pawsoh,  Keqn..  Beixislers. 

at-Lew. 


Saturday,  Jan.  29.,  1876. 
(Before  Kbllt,  C.B.  and  Pollock  and  Huddle- 

8TON,  BB.) 
F0B.D£B  v.  HaNDTSIDE  AND   Co.  (LdCITBD). 

Income  tax — Traders — Bteiwrn  of  ^profits — DeduG" 
tion  jor  depredation  of  trade    buildings  and 
machinery,  ^c — Addition  to  capital — 5  ^  6  Vict* 
c,  86,  «.  lOO,  schedule  B,  case  1,  rvle  3,  and  #. 
169 — Gonstruction  of 
A  company  carrying  on  hiksiness  as  iro^founders,  m 
milking  a  return  of  tlieir  a/nnwd  profits  and 
gains  under  schedule  D  for  ihe  purpose  ofassesM^ 
ment  to  the  income  tax,  are  not  entiiled  to  claim  a 
deduction  in  respect  of  a  sum  of  money  annuaUy 
set  apart  by  them  out  of  their  net  profits,  in  oc- 
cordar^ce  toUh  their  articles  of  association,  far 
"  depreciation    of  buildings,  fixed  plant,   and 
machinery,"  the  am>ount  so  set  aside  being  nei 
profUs  and  an  addition  to  capital,  and  not  a  sum 
expended  in  repairs,  and  the  deducHon,  therefore^ 
being  contrary  to  6  ^  6  Vict.  c.  36,  s.  100,  schedule 
D,  case  1,  rule  3. 
8o  held  by  the  Exchequer  BUnsion  (Kelly,  GJB, 
cmd  FoUoch  a/nd  Ht^ddleston,  BB.),  approvinq 
the  case  of  Addie  v.  the  Solicitor   of  Inland 
Revenue  {in  the  Scotch  Gourt),  12  Scotch  Law 
Bep.  274. 
This  was  a  case  stated  for  the  opinion  of  the  court 
pursuant  to  the  provisions  of  37  Vict,  a  16,  ss.  8  and 
9,  in  the  matter  of  an  appeal  of  Andrew  Handj- 
side  and  Company  (Limited),  against  an  assess- 
ment to  income  tiuc  under  schedule  D,  made  upon 
them  by  the  commissioners  for  the  district  of 
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Moriefitown  and    litohiiToh,   in   the   county   of 
Derby. 

Gasb. 
For  the  year  1874rl875,  an  assessment  nnder 
schednle  D  was  made  hy  the  oommissioners  for 
the  district  aboye  named  upon  Andrew  Handy- 
side  and  Company  (Limited)*  a  company  oarryinff 
on  the  bnsinees  ci  iron  foonders  in  the  parish  (3 
St.  Alkmine,  in  Derby. 

The  assessment  made  upon  the  oompany  was 
86422.,  the  amount  taken  nnom  their  own  report, 
and  therein  specified  as  net  profits ;  bat  in  this 
amount  a  sum  of  15091.  7e,  6d,  is  shown  as  "  amount 
written  off  for  depreciation  of  buildings,  fixed  plant, 
and  machinery."(a)    The  company  (the  now  re- 
spondents) on  their  appeal  to  the  commissioners 
on  the  29th  June  1875,  produced  a  balance  sheet 
for  tbe  year  ended  on  tne  29th  June  1874,  being 
their  first  year  of  trading,  and  objected  to  the 
oharge  in  respect  of  the  sum  of  1509*.  7«.  M. ;  and 
contended  that,  inasmnoh  as  such  sum  had  no  real 
existence,  but  was  written  off  in  the  accounts  in 
aocordaooe  with  the  articles  of  association,  as  the 
works  must  of  necessity  depreciate  from  year  to 
year,  and  as  the  sum  expended  in  repairs  could 
not  entirely  replace  such  depreciation,  they  were 
justified  in  writing  off  that  amount  as  a  deduc- 
tiQn.(&). 

The  surveyor  (the  now  appellant)  objected  that 
the  sum  appealed  against  was  a  deduction  in  re- 
spect of  capital,  and  as  such  was  contrary  to  the 
proyisions  of  the  3rd  rule  of  section  100  of  the  5 
A  6  Yict.  c.  35,  that  no  allowance  for  depreciation 
was  provided  for  in  the  said  Act,  and  that  sect, 
159  prohibited  any  deductions  being  made  except 
those  expressly  enumerated  in  the  Act. 

The  majority  of  the  commissioners,  however, 
being  of  opinion  that  persons  in  trade  were 
equitably  entitled  to  write  off  from  their  profits 
sach  year  a  sum  for  depreciation,  and  that  the 
amount  claimed  was  fair  and  reasonable,  decided 
in  favour  of  the  company. 

The  surveyor  being  dissatisfied  with  such  deci- 
sion, requested  that  a  case  for  the  opinion  of  the 
court  should  be  stated. 

The  opinion  of  the  court  is  therefore  desired  as 
to  whether  the  appellants  (the  now  respondents, 
the  company)  are  justified  in  making  and  .should 
be  allowed  the  deduction  of  1509L  7s.  6d.  claimed 
by  them  for  depreciation. 

The  material  parts  of  the  Act  of   Parliament 

iayin  th*  oonne  of  the  airgnment  it  was  admitted  that 
tile  oompany  had,  as  they  might  properly  do,  written  ofF 
aoarlun  amoont  for  zepain  aotually  done. 

(b)  The  138th  article  of  the  oompany's  artieles  of 
iswwiitkm  on  which  they  relied  as  above  mentioned  ie  as 
ibUowe :  *'  The  direoton  mur  from  time  to  time,  before 
neommending  any  diTidend,  set  aside  oat  of  the  net 
proftti  of  the  oompany  each  sum  aa  they  think  proper  ae 
a  xeserre  fund,  for  the  purpose  of  meeting  contin^enoiee, 
or  of  pnrohaain^,  improving,  enlarging,  rebnildmg.  re- 
storimr,  leinetatmg,  or  maintaining  the  works,  plant, 
snd  other  premises  or  property  of  tne  oompany,  or  the 
snetioa  or  oonstmotion  of  new  buildings,  works,  or 
plant,  or  for  equalising  dividends,  or  for  any  other  par- 
Poass  oonneoted  with  the  basiness  of  the  oompany,  or  in 
rartheranoe  of  any  of  the  obleots  of  the  oompany ;  and 
flie  same  may  be  applied  aooordingly  from  time  to  time 
ht  saoh  manner  as  the  direotors  may  determine.  The 
rsssiie  fund,  or  such  jimxt  thereof  for  the  time  being  as 
is  not  invested  as  hereinafter  provided,  may  be  need  for 
tbe  general  purposes  of  the  oompany.  The  interest  of 
the  rsaerre  fund  shall  be  treated  as  aonnal  profita  of  tbe 


(5  &  6  Yict.  c.  85)  relied  on  by  the  Grown  and 
referred  to  in  the  case  and  the  judflrment  of  the 
court,  arc  the  third  rule  to  the   first   case  in 
Schedule  (D)  sect.  100,  of  the  Act,  and  sect.  159. 
Bule  3  is  as  follows : 

Third,  in  eetimating'the  profita  and  gains  ohargeable 
nnder  Sohednle  (D),  or  for  tne  porpose  of  nirtnsiring  the 
duty  thereon,  no  sum  shall  be  set  against  or  dedaoted 
from,  or  allowed  to  be  set  against  or  dednoted  from 
snoh  profits  or  gains  on  aooonnt  of  any  snm  expended 
for  repairs  of  premises  ooonpied  for  the  pnrpoae  m  snoh 
trade,  mannfaotore,  adventure,  or  oonoem,  nor  for  any 
Bum  expended  for  the  supply  or  repairs,  or  aJtemfcion  of 
any  implementa,  ntenails,  or  articles  employed  f6r  the 
porpoee   of  such    trade,   manufacture,  adventure,   or 
oonoem,  beyond  the  sum  annually  expended  for  sadi 
purposes  aooording  to  an  average  of  tuee  yeara  preoed- 
mg  the  year  in  which  such  assessment  shall  be  made  i 
nor  on  aooonnt  of  any  loss  not  oonneoted  with  or  arisfaifr 
out  of  such   trade;    nor   on   aooonnt  of  any  oapitM 
withdrawn  therefrom;  nor  for  any  sum  einployed  or 
intended  to  be  employed  as  capital  in  auoh  trade,  Ac. ; 
nor  for  any  capital  employed  in  improvement  of  premises 
ooonpied  for  the  purpose  of  snoh  trade,  ^. ;  nor  on 
aooonnt  or  nnder  pretence  of  an^  intereat  whleh  mii^ht 
have  been  made  on  snoh  auma  if  laid  out  at  intereat ; 
nor  for  any  debta  exoept  bad  debta  proved  to  be  auoh  to 
the  satisfaction  of  the  oommiaaionera  reapeotively ;  nor 
for  any  average  loas  berond  tiie  actual  amount  of  loss 
after  ujnstment ;  nor  rar  anr  anm  reeoverable  under 
an  indenture  or  oontraot  of  inoemnity. 
Sect.  159  enacts : 

lliat  in  the  computation  of  duty  to  be  made  under  this 
Act  in  any  of  the  oaaea  before  mentioned,  either  by  the 
party  making  or  delivering  any  liat  or  atatement  re> 
qoired  aa  aforeaaid,  or  by  the  respective  aaaeaaora  or 
oommiaaionera,  it  ahall  not  be  lawful  to  make  any  other 
dednctiona  therefrom  than  anch  aa  are  expreaaly  enume- 
rated in  thia  Act,  nor  to  make  any  deduction  on  aooonnt 
of  any  annual  interest,  annuity,  or  other  annual  pay- 
ment  to  be  paid  to  any  perbona  out  of  any  profita  or 
l|ains  ohargeable  by  this  Aot,  in  regard  that  a  propor- 
tionate part  of  the  duty  so  to  be  charged  is  allowed  to 
be  dednoted  on  making  anch  paymenta^  nor  to  make 
any  dedaotion  from  the  profits  or  gains  arising  from  any 
property  herein  described,  or  from  any  office  or  em- 
ployment of  profit  on  account  of  diminution  of  capital 
employed,  or  of  loes  sustained  in  any  trade,  manufaotnre, 
adventure,  or  oonoem,  or  in  any  profession,  employment, 
or  vocation. 

Finder  (with  whom  were  tbe  Attomey'Cfenerdl 
(Sir  J.  Holker,  Q.G.)  and  the  SoUeUor-Qeneral 
(Sir  H.  S.  Qiffard,  Q.G.),  for  the  Crown,  contended 
that  the  company  were  not  entitled  to  the  deduc- 
tion which  they  claimed  in  respect  of  this  sum  of 
15091.  7«.  6(2.,  set  asiae  by  them  to  meet  the  ex- 
pected yearly  depreciation  in  iheir  machinery  and 
works.    Admittmg  the  company  to  be  justified 
under  their  ISSth  article  of  association,  in  writing 
off  this  sum,  tbe  deduction  is  one  which  cannot 
possibly  be  allowed  in  law,  being  quite  contrary  to 
the  express  terms  of  the  Act  of  Parliament :  (see 
Bole  o,  case  1,  schd.  D.,  sect.  100 ;  and  sect.  159  of 
tbe  5  &  6  Yict.  c.  35).    They  have  already  claimed 
in  their  account  and   been  allowed   a  sum  for 
repairs ;  but  this  amount  now  claimed  is  no  more 
or  less  than  an  addition  to  or  an  investment  of 
capital.     This  precise  point  of  depreciation  was 
before  the  First  Division  of  the  Scottish  Court  in 
Feb.  1875,  in  tbe  case  of  Addie  and  Sons  v.    The 
Solicitar  of  Inland  Revenue  (12  Scottish  Law  Bep. 
274),  and  the  short  judgment  of  tbe  Lord  Presi- 
dent (in  which  tbe  three  other  Lords  of  Session 
concurred),  is    so  completely    in    point,  and  so 
decisive    of   the    present    question,    that    I  will 
read    it    as    my  argument   on   the  part    of  the 
Crown  on  the  present  occasion.     His   Lordship 
said,  **  The  appellants  have  boon  assessed  under 
schedule  D.  in  respect  of  profits  from  their  huBi- 
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loeBB  of  ironmasters,  and  they  claimed  to  have 
dednoted  from  such  profits  two  sums  of  55251. 
and  44351.,  as  a  percentage  for  pit  sinking  and 
depreciation  of  bmldings  and  macninery,  npon  the 
ground  that  the  sinking  of  new  pits,  though  only 
an  oocasional  thing,  is  still    part  of  what  may 
fairly  be  called  the  annual  expenditure,  necessarily 
incurred  in  realising  the  profits  from  their  trada 
There  is,  I  think,  only  one  point  to  be  determined 
here,  and  not  two,  as  represented,  because  the 
machineiy  and    boildings  connected  with  a  pit 
Appear  to  me  to  be  just  part  of  the  pit  itself.    It 
is  one  compound  structure  necessary  for  the  work- 
inc:  of  the  mine,  and  the  question  is  whether,  under 
the  special  rules  of  the  Income  Tfhx  Act,  they  are 
entitled  to  deduct  something  on  account  of  the 
flunount  expended  in  making  a  new  pit.    Now  I 
am  quite  clear  that  the  makmg  of  a  new  pit  in  a 
trade  of  this  kind  is,  in  eveiy  sense  of  the  term, 
just  an  expenditure  of  capital.    It  is  an  investment 
of  money,  of  capital,  and  must  be  placed  to  capital 
account  in  every  properly  kept  oook  applicable 
to  such  a  concern.    Now  if  that  be  so,  it  seems  to 
me  that  the  provision  of  the  third  rule  under  the 
first  head  of  sect.  100  of  the  Property  Tax  Act,  is 
conclusive  upon  the  question  before  us,  because  it 
is  there  provided  that  in  estimating  the  balance 
of  profits  and  gains  chargeable  under  schedule 
D.,  or  Cor  the  purpose    of   assessing  the  duty 
thereon,  no  sum  shall  be  set  against,  or  deducted 
ft*om,  or  be   allowed  to    be   set    against,  or  be 
deducted  from,  such  profits  or  gains  on  account 
of  any  sum  employed,   or  intended    to  be  em- 
ployed, as  capital  in  such  trade.    It  seems  to  me 
that  it  is  quite  unnecessary  to  go  beyond  that  one 

Eart  of  the  statute.  No  doubt  some  support  may 
e  had  also  from  the  159th  section,  but  I  think 
this  rule  is  in  itself  perfectly  conclusive.  As  soon 
as  yon  ascertain  tnat  this  is  an  expenditure  of 
capital,  there  is  an  end  to  any  proposal  to  deduct 
anythinfi[  in  respect  of  it,  and  on  that  simple 
ground  I  think  the  judgment  of  the  commissioners 
right." 

OraaUham,  for  the  respondents,  the  company, 
contra,  was  called  on  by  the  court. — ^This  point  has 
never  been  discussed  or  decided  by  any  court 
except  in  the  Scotch  case  now  cited  on  the  part  of 
the  Crown,  and  which  I  submit  does  not  apply.  In 
the  case,  as  tbat  was,  of  a  mine,  and  a  pit,  and 
machinery  for  bringing  up  coal,  where  a  new  shaft 
is  sunk  or  opened,  it  is  a  new  concern,  and  an 
investment  of  new  capital.  Bat  here,  in  these 
heavy  ironworks,  the  wear  and  tear  is  great,  and 
the  actual  work  causes  a  very  large  depreciation 
in  the  machinery  and  works,  &c.,  every  year,  which 
cannot  be  met  by  mere  repair.  [Kelly,  C.B. — 
Were  it  not  for  the  words  of  the  Act  of  Parlia- 
ment I  should  be  inclined  to  think  that  the  view 
of  the  matter  would  be  in  your  favour.]  No  doubt 
the  words  of  the  ^ct  are  stroncr,  but  I  submit  the 
present  is  a  very  different  case  from  the  Scotch 
mining  case.  That  was,  no  doubt,  a  question  of 
cnpital;  but  the  present  case  does  not  come  within 
the  provision  of  the  Act  which  was  intended  to 
apply  to  capital.  The  depreciation  here  cannot  be 
met  in  any  other  way,  Hud  if  this  is  not  to  he 
allowed,  all  the  capital  would  in  a  few  years 
be  gone.  No  doubt — as  ray  friend  has  argued — if 
the  entire  machinery  is  worn  out  in  course  of 
years,  and  is  replaced  by  new,  that  would  be 
chareed  to  capital ;  but  here  it  has  to  be  reinstated 
every  one  or  two  years,  piece  by  piece  as  it  were ; 


it  is  a  depreciation  going  on  constantly^  and  out 
occurring  entirely  at  any  one  time,  and  a  cfean 
sweep  made  once  for  alL  No  average  for  three 
years  can  be  arrived  atk  Now  the  company  has 
only  been  at  work  some  eighteen  months,  and 
they  are  entitled  to  make  the  dedaotion  now 
claimed ;  and  at  the  end  of  three  yeart,  when  the 
average  amount  of  the  repairs  can  be  correctly 
calcu&ted,  they  can  be  surcbar|red  for  any  that 
may  have  been  wrongly  deducted.  The  rale  in 
the  sixth  case  in  Schedule  (D)  to  section  100  is 
applicable  to  the  present  casc^and  the  oommiR- 
sioners,  who  are  well  qualified  to  jadice  in  the 
matter,  have  decided  on  a  fair  and  equitable  view 
of  the  matter,  and  that  decision  the  court  will 
uphold. 

Finder  was  not  called  upon  to  reply. 

Kbllt,  C.B. — Whatever  may  be  our  opinion  of 
the  justice  and  fairness  as  regards  commercial  or 
manufacturing  interests,  of  some  parts  of  this 
Act  of  Parliament  upon  which  there  is  no  case 
now  before  the  court,  and  upon  which  I  do  not  feel 
myself  at  liberty  at  all  to  comment,  it  is  perfectly 
clear  that  upon  the  3rd  rule  in  the  first  case  in 
schedule  D  of  the  Act,  the  respondents,  the 
traders,  are  not  entitled  to  the  dcKluction  which 
has  been  claimed  by  them.  It  appears  that  in  the 
138th  article  of  the  company*H  articles  of  associa- 
tion there  is  a  provision  that  a  reserve  fund  is  to 
be  formed,  and  before  reccn  mending  a  dividend, 
and  of  coarse,  therefore,  before  they  pay  any,  the 
company,  perhaps  very  prudently  and  properly, 
agree  to  set  aside  from  their  net  profits  a  sum  as 
a  reserve  fund  for  the  purpose  of  meeting  contin- 
gencies. But  what  are  those  oontingencies  ? 
They  are  a  variety  of  matters  which  the  company 
have  no  more  right  to  deduct  from  the  net  profits 
and  say  that  the  net  profits  are  thereby  diminished 
and  that  they  have  not  really  netted  that  amount 
of  profit,  than  they  would  have  a  right  to  deduct  a 
sum  which  they  might  spend  upon  the  purchase  of 
a  house  or  a  carriage.  What  they  say  is  that  it 
is  "  for  the  purpose  of  meeting  contingencies,  or 
of  altering,  improving,  enlarging,  rebuilding, 
restoring,  reconstructing,  or  maintaining  the 
works,  plant,  and  other  premises  or  property  of 
the  company.  Now  I  leave  out  the  word  "re- 
pairing," because  it  is  admitteii  that  they  are 
entitl^  to  deduct,  and  they  have  deducted,  a 
sum  for  repairs ;  and  we  must  take  it  for  granted, 
as  there  is  no  appeal  against  that  deduction  on 
the  one  side  or  the  other,  that  it  is  a  proper  de- 
duction according  to  the  Act  of  Parliaments  The 
article  then  goes  on  to  say,  "  or  the  erection  or 
construction  of  new  buildings,  works,  or  plant, 
or  for  equalising  dividends,  or  for  any  other  par- 
poses  connected  with  the  business  of  the  oook* 
pany,  or  in  furtherance  of  any  of  the  objects  of 
the  company,  and  the  same  may  be  applied  accord- 
ingly from  time  to  time  in  such  manner  as  the 
directors  may  determine.'*  The  question,  then,  is, 
are  the  company  entitled  to  claim  a  deduction  in 
respect  of  that  portion  of  the  reserve  fund  which 
they  have  set  aside  for  the  purpose  of  applying, 
or  which  they  may  have  applied,  to  any  of  the  pur- 
poses above  mentioned  besides  repairs.  No  donbt 
they  are  empowered  by  their  articles  to  set  the 
amount  as  de  and  to  apply  it  to  any  of  the 
many  purposes  mentioned ;  but  the  case  shows 
clearly  that  such  sum  is  net  profit,  and  in  my 
opinion  it  is  clenrly  contrary  to  the  Act  of  Parlia- 
ment that  the  deduction  claimed  should  be  allowed. 
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The  Aoi  is  qvite  explioifc,  and  admita  of  oo  doabfc- 
M  or  diffloolt  qneetion  of  oonstraotion.  It  sajB 
that  in  estimating  the  balanee  d  profits  and  gains 
chargeable  ander  sobednle  D,  w  for  thepnipoee  **of 
tBMssing  the  datjr  thereon,  no  snm  shall  be  set 
BgauMt  OF  dednoted  from,  or  oUowed  to  be  set 
against  or  dednoted  trom»  saoh  profits  or  gains 
on  aoconnt  of  any  snm  expended  for  repairs 
of  premises,  oooopied  for  the  pappose  of 
SQch  tmde»  manofactore,  adventure,  or  ooncem, 
anr  for  any  snm  expended  for  the  supply  of,  re- 
pairs,  or  alterations  of  any  implements,  utensils,  or 
ardclea  employed  for  the  purpose  of  such  trade, 
manufacture,  adventure,  or  concern,  beyond  the 
sum  usually  expended  for  such  purposes,  according 
to  an  average  of  three  years  preoeaiug  the  year  in  • 
which  such  assessment  shall  be  made."  Now,  just 
Wt  OS  suppose  that  this  business  had  been  carried 
on  for  three  or  four  years,  and  that  the  average 
warn  actuallv  expended  for  the  necessary  and  usual 
repairs  had  been  500Z.  a  year,  the  company, 
in  that  case,  would  be  entitled  to  deduct  from 
the  amount  of  their  net  profits  5001.  The 
average  of  the  expenditure  upon  the  repairs 
for  the  past  three  years  would  be  abont  what 
they  wonld  expect  to  expend  in  repairs  in  the 
ensuing  year,  the  year  of  charge  in  qaestion,  and 
that  would  be  a  fair  and  just  dedaction  from  their 
profit.  But  here  it  is  said  that  the  case  i^  different, 
Decause  the  company  have  been  in  basiness  only 
one  year.  But,  tnere  being  no  specific  proviso  in 
the  statute  applicable  to  that  state  of  things,  the 
reealt  is  that,  if  we  are  to  take  the  average  of  three 
Tears  to  determine  how  much  may  be  expected  to 
be  expended  in  repairs  in  the  year  to  come,  and 
if  there  are  not  three,  nor  even  two  years,  bat  only 
one  year,  we  must  get  the  best  information  that 
we  can,  and  must  judge  from  what  has  been  done 
dnring  that  one  year  what  will  be  the  probable 
amoant  expended  in  the  ensuing  year,  and  calcu- 
late the  proper  deduction  on  that  footing.  Bat 
the  question  here  is,  not  what  sum  has  been  ex- 
pended upon  repairb,  inasmuch  as  it  is  admitted 
that  a  sum  has  been  set  aside  and  allowed  as  a 
dedaction  from  the  net  profits  in  respect  of  the 
repairs  that  have  been  efiected,  but  it  is,  whether 
the  respondents  are  entitled  to  deduct  this  entire 
Bnm  of  15092.,  which  may  be  applied  anywhere, 
or  at  any  time,  and  in  any  way  they  please,  for  a 
great  variety  of  purposes,  which  are  actually  for* 
mdden,  directly  as  well  as  indirectly,  by  the  pro- 
visions of  the  Act  of  Parliament  F  All  that  thev 
are  entitled  to  deduct  they  have  already  deducted, 
namelj,  the  reasonably  probable  amount  of  re- 
pairs m  the  ensuing  year,  and  no  other  deduction 
IS  allowed  by  the  terms  of  the  Act.  Our  judg- 
ment, therefore,  in  my  opinion,  should  be  for  the 
Crown. 

Pollock,  B. — I  am  of  the  same  opinion.  The 
only  question  here  is  whether  the  amount,  1509Z. 
7t.  6d.,  written  off  for  the  depreciation  of  buildings 
fixed  plant,  and  machinery,  can  be  properly  dn- 
dncted  in  estimating  the  income  tax  payable  by 
the  company.  Now,  in  my  judgment,  upon  no 
oonstmction  of  the  Act  of  Parliament  can  that 
dedaction  be  made.  Strictly  speaking,  there 
is  no  difference  between  what  is  called  an  equit- 
able construction  of  an  Act  of  Parliament  and  any 
other  oonstmction.  It  appears  to  me  that  upon 
the  moetjust  and  favourable  construction  of  this 
Act  of  Parliament,  as  regards  the  respondents, 
they  are  not  entitled  to  this  deduction.    There  are 


three  modes  in  which  this  fund  to  meet  the  depre-' 
oiation  of  machinery  may  be  dealt  with.     One  is - 
by  adding  to  the  company's  original  capital  what 
is  called  a  depreciation  fund;    the  second  is  by 
laying  aside  out  of   the  annual  profits,    which 
would  be  otherwise  divisible  among  the  share- 
holders, a  certain  sum  to  meet  the  estimated  de* 
preciation  ;  and  the  third  is  by  waiting  until  the 
depreciation  occurs,  and  then  either  repairing  or 
reinstating  the  machinery,  so   as  to  make  it  of 
equal  valae  and  efliciency  to  that  which  it  was 
before.    There  are  many  ways  in  which  expenses 
accrue  by  reason  of  depreciation.    There  are  cases 
where  there  is  a  renewal  of  machinery  from  week ' 
to  week,  and  sometimes  from  day  to  day;  and 
there  are  cases  in  which  the  machinery,  or  cer- 
tain parts  of  maehines  employed,  may  cost  manr 
hundred  pounds,  and  the  depreciation  of  which 
does  not  occur  actually  from  day  to  day,  or  is  not 
appreciable  irom  day  to  day,  but  comes  in  the 
shape  of   breakage  or  other  accidental  or  occa- 
sional occoirences,  and  as  to  which  there  may  be 
a  statement  from  year  to  year.    Now,  the  way  in 
which  that  would  practically  be  met  under  this 
Act  of  Parliament  is  this  :    Whether  the  depre- 
ciation were  small  or  great,  and  the  oonseaneat 
reinstatement   small   or  great,   it  would  all,  in 
the  long  run,  supposing  the  conoern  to  be  a  going 
concern,  be  met  justly  and  fairly  under  this  Act, 
when  the  money  was  actually  expended ;  because 
the  words  of  the  3rd  rule,  under  the  1st  case  of 
sehedule  D  are,  **  Nor  for  any  snm  expended  for 
the  supply  of  repairs  or  alterations  of  any  imple- 
ments, utensils,  or  articles  employed  for  the  pur- 
pose of   such   trade,  manufacture,  adventure,  or 
concern,  beyjud  the  sum  usually  expended  for 
such  purposes.**    Tkerefc»re,  where  machines  are 
employed  whioh  require  new  parts  to  be  supplied 
every  week,  or  every  month,  or  at  the  end  of  a 
year,  or  when  a  breakage  occurs  and  causes  a  large 
outlay  to  reoair  it,  all  that  expense  and  outlay 
comes  in  in  the  average  of  three  years,  however 
large  the  amount  mav  be.    In  that  way  perfect 
justice  would  be  done  between  the  parties,  and  the 
deductions  which  the  company  now  claim  would, 
in  the  long  run,  be  allowed  them.    But  it  may  be 
said  that,  supposing  it  is  not  a  going  concern,  and 
there  is  a  sale,  then  there  would  be  a  very  great 
depreciation ;  but  that  depreciation  does  not  affect 
any  question  arising  under  this  Act  of  Parlia- 
ment.   A  depreciation  always  takes  place  when  a 
concern  is  sold,  not  as  a  going  concern,  but  as  one 
that  nas  failed,  or  for  some  reason  or  other  has 
stopped.    The  only  qactttion  for  our  consideration 
is,  whether  this  estimated  amoant,  laid  aside  from 
year  to  year,  or  written  off  for  the  depreciation 
of  buildings,   fixed  plant,  and  machiuery,  comes 
within  the  words  of  the  section.    I  think  it  quite 
clear  that  it   does  not,  and   that   therefore  the 
commissioners  in  this  case  wore  wrong,  and  that 
consequently   our  judgment   should   be  for  the 
Orowu. 

HuDBLSSTOK,  B. — I  am  of  the  same  opinion.  It 
is  quite  clear  on  reading  this  case  that  this  sum 
of  1509^  is  a  sum  which  any  prudent  person  would 
no  doubt  put  by  or  lay  asiae  for  the  purpose  of 
meeting  what  may  be  called  the  expenses  of 
renewal.  The  ariicles  of  association  clearly  con- 
template that  it  should  be  oarried  into  the  capit^^l 
account,  and  that  the  comp  my  might  make  use  of 
the  money,  but  if  they  did  so  it  would  be  in  the 
capital  account,  appearmg  on  one  side  as  drawn  or 
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ezpeoded  on  the  capital  aooount ;  and  it  is  quite 
dear  that  it  would  be  treated  for  all  purposes  of 
bookkeeping,  and  for  all  usual  purpose?,  as  capital. 
The  Scotch  case,  which  has  been  referred  to, 
clearly  adopts  that  view,  because,  of  the  two  sums, 
5000I.  was  to  have  supplied  the  buildings  neces- 
sary for  the  new  pit,  which  would  be  capital,  and 
4000L  was  there,  as  here,  written  off  for  the  depre- 
ciation, and  the  Scotch  court  thought  that  that 
dearly  would  be  capital.  Then,  if  that  be  so,  it 
clearly  comes  within  the  8rd  rule,  and  cannot  be 
taken  into  account.  And  that  8rd  rule  is  ren- 
dered still  more  imperative  by  the  159th  section 
of  the  Act,  which  saTS  that  no  deduction  shall  be 
made  ol^er  than  those  expressly  enumerated  in 
the  Act.  This  sum  of  1509Z.  7«.  64.,  therefore, 
ought  not  to  be  allowed,  and  the  company  will  have 
to  pay  income  tax  upon  5,1 51Z.  7«.  6d.t  wnich  is  the 
sum  which  they  enter  as  profits — namely,  8642Z., 
plus  the  amount  (1509Z.  7«.  6d.)  which  they  claim 
to  deduct,  and  which  they  otherwise  have  deducted. 
I  therefore  think  that  tne  judgment  of  the  com- 
missioners cannot  be  upheld,  and  that  our  judg- 
ment must  be  for  the  Crown. 

Finder, — Will  your  Lordships  in  this  case  g^ve 
some  directions  with  regard  to  costs  P 

Kelly,  G.B. — I  think  that  we  can  say  nothing 
about  costs  in  a  case  of  this  kind. 

Judgment  for  the  Orown, 

Solicitor  for  the  Crown  (appellants). — The  Soli* 
cUor  for  Inland  Bevewue, 

Solicitor  for  the  company  (respondents). — F, 
Btwnley, 


JUBICIAZi  COMKITTEE  OF 
FBXVT   COUirCIZi. 

Reported  by  0.  E.  Maxj>xh,  Eeq.,  Beixister-at-Law. 


March  14  and  21,  May  29,  and  July  11, 1876.    . 

(Present :  the  Bight  Hons.  the  Loed  Chancelloe 
fCaims),  Lord  HATH£Bi<Er,  Lord  Penzance, 
Sir  Barnes  Peacock,  and  Sir  Montagctb  Smith.) 

Mabsters  V,  Dtjbst. 

OM  APPEAL  FBOM  THE   COURT  OF  ARCHES. 

Eccleeia^ticoU  law — Ornaments  of  the  ehwrch — 

Moveable  cross — Uetc^le. 
A  moveahU  cross  of  wood  placed  on  a  '*  retahle,**  or 
wooden  ledge,  fixed  to  tne  wall  at  the  ha^ik  of  the 
Commtmion  Table,  and  close  above  it,  so  a^  to 
appea/r  at  a  short  distance  to  be  one  entire  table, 
with  the  intention  that  it  shotdd  remain  there 
permanently,  is  forbidden  by  law. 
Judgment  of  the  court  below  reversed. 
Westerton  v,  Liddell  (Moore's  Special  Report)  and 
Liddell  v.  Beal  (14  Moo.  P.  0.  1 ;  3  L.  T.  Bep, 
N.  8,  218)  explained  andfoUowed, 
The  appellant  in  this  case,  Saddleton  Marsters,  was 
the  parishioners*  churchwarden  of  the  ^rish  of 
St.  Margaret's,  in  the  borough  of  King^s  Lynn,  in 
the  diocese  of  Norwich. 

The  respondent,  the  Bev.  John  Durst,  was  the 
vicar  of  the  perish. 

On  or  aboub  the  27th  May  1875,  the  respondent 
of  his  own  motion,  without  any  faculty,  and  with- 
out the  consent  of  the  appellant,  placed,  or  caused 
to  be  placed  on  a  retable  immediately  behind  and 
above  the  Communion  Table  of  the  church,  a 
moveable  cross  made  of  wood,  which  was  so  placed 
there  as  to  appear  to  form  one  of  the  ornaments 
of  the  Communion  Table. 


The  appellant,  in  his  capacity  of  churchwarden, 
subsequently  removed  the  cross  as  having  been 
placed  on  the  retable  without  lawful  authority, 
and  as  not  h&ng  one  of  the  church  ornaments 
prescribed  or  allowed  by  law. 

The  respondent  thereupon  instituted  criminal 
proceedings  in  the  Court  of  Arches  against  the 
appellant,  and  filed  articles  against  him  for 
having  so  removed  the  cross,  and  prayed  not  only 
that  he  should  be  monished  for  removing  the 
cross,  but  further  that  he  should  be  admonished 
to  restore  the  same  to  the  retable. 

The  appellant  filed  a  responsive  allegation, 
wherein  he  admitted  that  he  had  removed  the 
said  cross,  and  in  so  far  as  he  might  have  offended 
against  ecclesiastical  law  therein  submitted  to 
the  judgment  of  the  court,  but  prayed  the  court 
not  to  reauire  him  to  restore  it  to  its  former 
position,  alleging  in  Article  4th  as  follows : 

**  That  the  defendant  objects  to  an  order  being 
made  as  prayed  by  the  promoter  for  the  restora- 
tion of  tne  said  cross  so  removed  by  the  defen- 
dant as  in  the  fourth  article  alleged  on  the 
following  grounds : 

"  (1)  That  the  said  cross,  which  is  removed  and 
made  of  wood,  was  on  or  about  the  27th  May 
1875  introduced  into  the  parish  church  by  the 
promoter,  and  placed  by  him  or  under  his 
authority,  where  it  remained  until  removed  by 
the  defendant,  on  a  shelf  or  retable  at  the  back  oi 
and  immediately  above  the  Communion  Table  in 
the  said  church,  without  a  faculty  or  other  lawfhl 
authority. 

"  (2)  That  the  said  moveable  wooden  cross,  before 
the  same  was  removed  by  the  defendant,  was 
placed  on  the  said  shelf  or  retable,  which  is  fixed 
immediately  behind  and  above  the  Communioo 
Table  of  the  said  church,  and  was  so  placed  as  to 
appear  to  form  one  of  the  ornaments  of  the  Com- 
munion Table  that  such  moveable  cross,  by  reason 
of  its  not  being  one  of  the  ornaments  of  the 
church  prescribed  in  the  rubrics  or  subservient 
in  or  subsidiary  to  the  performance  of  the  services 
of  the  church,  is  not  a  lawful  church  ornament, 
and  cannot  lawfully  be  replaced  on  the  said 
retable. 

*'  (3)  That  the  restoration  of  the  said  moveable 
wooden  cross  on  the  retable  would  offend  the 
conscientious  feelings  of  a  large  number  of  the 
parishioners  of  the  said  parish  who  are  members 
of  the  old  Church  of  England." 

The  respondent  objected  to  the  admission  of 
the  4th  and  6th  Articles  of  the  Responsive  Alle- 
gation. 

Sir  Robert  Phillimore,  the  late  Dean  of  the 
Arches,  on  the  20th  Oct.  1875,  bv  his  interlocutory 
order  or  decree,  rejected  the  4th  and  6th  Articles 
of  the  Responsive  Allegation  with  costs  (L.  Rep. 
1  P.  ifc  D.  123). 

The  case  came  on  for  hearing  in  March  last, 
but,  as  it  appeared  that  there  was  no  dispute  as 
to  the  facts,  their  Lordships  ordered  them  to  be 
stated  in  the  form  of  a  special  case. 

May  29.—/.  J^.  Stephen,  Q.O.  and  Dr.  Tristram, 
for  the  appellant,  contended  that  this  was  an 
attempt  to  evade  the  law  as  laid  down  in  the  oases 
of  Westerton  v.  Liddell  (Moore's  Spec.  Rep.)  and 
Liddell  V.  Beal  (3  L.  T.  Rep.  N.  S.  218 ;  14  Moo. 
P.  C.  1).  The  ci:o88  was  not  a  mere  architectural 
decoration,  as  it  was  moveable,  and  was  therefore 
illegal,  Hs  not  being  an  "ornament'*  prescribed 
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by  the  rubric,  or  sabseryieiit   is,  or  subsidiary 
to  the  performance  of  the  seryicea  ot  the  charoh : 

Marlin  ▼.  Machmochie,  19  L.  T.  Bep.  N.  S.  506 ;  L. 

Bep.  a  P.  C.  365 ; 
Elpkingione  y.  Purchoi,  23  L.  T.  Bep.  N.  S.  446 ;  L. 

Bep.  3  A.  A;  £.  66. 

A.  J.  Stephens,  Q.O.  and  W,  0.  F,  Phillimore, 
for  the  respondent,  argued  that  to  pronounce  this 
cross  illesal  would  be  to  interfere  with  the  main 
principles  of  the  decisions  in  Westerton  v.  Liddell 
and  Liddell  v.  Beat,  which  were  practically  indis- 
tinguishable from  this  case.  A  distinction  is  to 
be  drawn  between  things  used  in  the  services  and 
things  "  inert,"  or  not  actively  used.  The  "orna- 
ments rubric  "  does  not  apply  to  furniture  such 
as  this  cross,  its  legality  consists  in  its  inert- 
ness. They  also  referred  to  PhiUpotts  y.  Boyd 
(32  L.  T.  Rep.  K  S.  73 ;  L.  Rep.  6  P.  0.  435), 
and  the  case  of  the  Rey.  Parkes  Smith,  decided 
by  the  Bishop  of  Exeter  in  1847,  and  reported  in 
Stephen's  Laws  of  the  Clergy,  yol.  2,  p.  1083. 

/.  F.  Stephen,  Q,C.  in  reply.  Cur,  adv.  vult. 

July  11. — Their  Loedshifs  gaye  judgment  as  fol- 
lows :  This  is  a  criminal  suit  promoted  in  the  Court 
of  Arches  against  the  appellant,  who  is  one  of  the 
churchwardens  of  the  parish  of  St.  Margaret,  in 
the  borough  of  King's  Lynn,  for  h  ying  remoyed 
from   the   church,   without   a  faculty,  a   certain 
moyeable  cross  of  wood  which  had  been  placed 
on  a  ledge  called  a  *'  retable,"  at  the  back  of  and 
aboye  the  Communion  Table.    The    respondent 
is  the  yicar  of  the  parish,  and  thr;  cross  was  placed 
there  by  his  authority,  but  without  the  sanction 
of  a  faculty.     In  the  court  below  exception  was 
taken  to  certain  passages  in  the  responsive  alle- 
gation filed  by  the  appellant,  and  they  were  or- 
aered  to  be  struck  out.     The  present  appeal  is  in 
form  an   appeal  from  that  order,  but  on  the  case 
being  opened  it  appeared  to  the  parties  that,  as 
the  facts  were  not  really  in  dispute,  it  would  save 
both  expense  and  delay  if  they  agreed  to  a  state- 
ment of  fact  in  the  form  of   a  special  case,   and 
took  the  decision  of  the  Court  of  Appeal  upon  the 
merits  of  the  case.    Their  Lordships  consented 
to  that  course  being  pursued,  and  the  case  has 
been  fully  argued  upon  the  special  case  so  stated. 
The  question   wnich   their    Lordships    are  thus 
called   upon   to  decide  is  the  single  one  of  the 
legality  of  a  cross  of  this  description  in  the  place 
which  it  occupied  when  the  appellant  removed 
it  from  the  church.     The  special  case  states  that 
the  cross  is  above  three  feet  in  height ;  that  it  is 
a  moveable  one ;  that  it  was  placed  by  the  respon- 
dent's  orders   on  a  structure   of  wood   called  a 
"rotable,"  consisting  of  a  wooden  ledge  at  the  back 
of  the  Communion  Table,  having  a  front  of  wood 
about  eight  inches  deep,  coming  down  to  within 
five- sixteenths  of  an  inch  of  the  surface  of  the  Com- 
munion Table,  and  that  this  structure  is  fixed  to 
the  wall  by  nails.     A  photograph  is  appended  to 
the  special  case,  from  which,  and  the  statements 
in  this  case,  it  is  plain  that  the  Communion  Table 
and  the  "  retable  "  would  at  a  very  short  distance 
bear  the  appearance  of  one  entire  table  or  struc- 
ture.    It  is   further  stated   that   the  cross   was 
placed  on  this  ledge  .with  "  the  intention  that  it 
should  remain  there  permanently."     On  the  part 
of  the  respondent  it  was  contended  that  the  cross 
was  a  moveable  one,  and  constituted  part  of  the 
church   furniture ;    that    it    was   not   one   of    the 
"ornamental   instruments  "   used  in  the  church 
servicci ;  and  that  it  fell   within  the  category  of 
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things  "inert,"  which  were   mere  architectural 
decorations.     On  the  part  of  the  appellant  it  was 
contended,  amongst  other  things,  that  the  case 
fell  within  the  principle  of  the  well-known  de- 
cision in  the  oases  of  Liddell  y.  Weaterton  (Moore's 
Special    Rep.)    and    LiddeU   y.    Beal    (14   Moo. 
P.  C.   1);    and  as  their  Lordships  are  of  that 
opinion,  it  will  not  be  necessary  to  go  agaii)  into 
the  subject  at  large,  or  do  more  on  the  present 
occasion  than  point  out  what  it  was  that  those 
cases  really  decided,  and  give  reasons  for  the 
conclusion  that  the  present  case  cannot  in  prin- 
ciple be  distinguished  from  them.     The  two  cases 
in  question  concerned  the  church  of  St.  Paul  and 
the  chapel  of  St.  Barnabas.      In  both  instances 
there  had  been  placed  on  the  Communion  Table 
a  cross,  and  in  both  instances  these  crosses  were 
held  to  be  illegal.     It  is  important,  therefore,  to 
consider  what  the  character  of  these  crosses  was, 
and  on  what  grounds  they  were  ordered  to  be 
removed.     In  the  Chapel  of  Ease  of  St.  Barnabas 
the  things  complained  of  were  first  a  rood-screen 
and  a  cross  thereon,  which  cross  was  held  to  be 
lawful ;  and  secondly,  "  a  stone  table  or  altar  with 
a  metal  cross  attached  thereto,"  and  this  cross 
was  held  to  be  unlawful.     The  cross  complained 
of  in  the  Church  of  St.  Paul  was  attached  to  the 
Communion  Table,  and  is  thus  described  in  the 
judgment  at  page  2  : — *•  Their  Lordships  under- 
stand  that  this  table,  described  as  an  altar  or 
Communion  Table,  is  made  of  wood,  and  is  not 
attached  to  the  platform,  but  merely  stands  upon 
it ;  that  it  is  placed  at  the  east  end  of  the  church, 
or  the  chancel,  according  to  the  ordinary  usage  as 
to   Communion  Tables;  that  at  the  end  nearest 
the  wall  there  is  a  narrow  ledge  raised  above  the 
i*est  of  the  table;  that  upon  this  ledge,  which  is 
termed    *  super-altare,'    stand    the     two     gilded 
candlesticks,   which   are   moveable,  and  between 
them  the  wooden  cross,  which  is  let  into  and  fixed 
in  the  super-altare  so  as  to  form  part  of  what  is 
thus  described  as  the  altar  or  communion  table." 
It  will  be  observed  that  this  description  closely 
tallies  with  the  description  as  given  in  the  speciiJ 
case^  of  the  Communion  Table  in  the  present  case. 
There    is     here,    as    there,    a    moveable     table, 
and  a  ledge  of  wood  raised  above  the  table  at  the 
back  of  it,  and  on  this  ledge  two  candlesticks,  and 
a  cross  between  them.    The  differences  are  that  in 
St.  Paul's  Church  the  ledge  of  wood  was  called  a 
"  super-altare,"  while  in  this  case  it  is  called  a  '*  re- 
table  ; "  in  St.  Paul's  Church  the  ledge  stood  upon 
the  table,  while  in  this  case  it  is  fixed  to  the  wall 
and  does  not  quite  touch  the  table,  being  sepa- 
rated by  about  a  quarter  of  an  inch  from  it :  and 
finally,   that  in   Saint  Paul's   Church   the   cross 
was   *'let  into  and   fixed"    in  the  ledge,    while 
in  the  present  case  it  was  not  fixed,  but  placed 
on  the  ledge,  "with  the  intention  that  it  should 
remain    there    permanently."     It  is  upon   these 
differences     of     structure    that    the   respondent 
relies,   and  he  points    particular  attention  to  a 
pHssage  in  the  judgment  relating  to  the  cross  in 
St.  Paul's  Church,  which  is  as  follows  :     "  Next 
with  respect  to  the  wooden  cross  attached  to  the 
Communion  Table  at  St.  Paul's.     Their  Lordships 
have  already  declared  their  opinion  that  the  Com- 
munion Table  intended  by  the  canon  was  a  table 
in  the  ordinary  sense  of  the  word,  flat  and  move- 
able, capable    of  being  covered  with  a  cloth,  at 
which  or  around  which  the  communicants  might  be 
placed  in  order  to  partake  of  the  Lord's  Supper; 
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and  the  question  is  whether  the  existence  of  a 
cross  attached  to  the  table  is  consistent  either  with 
the  spirit  or  with  the  letter  of  those  regulations. 
Their  Lordships  are  clearly  of  opinio  a  that  it  is 
not;  and  they  must  recommend  that  upon  this 
point  also  the  decree  complained  of  should  be 
affirmed."  It  is  argued  by  the  respondent  that 
their  Lordships  must  have  intended  to  have 
condemned  only  crosses  which  were  "  fixed  "  to  a 
ledge  standing  on  the  Communion  Table  or  to  the 
Communion  Table  itself,  and  that  the  two  circum- 
stances in  the  present  case,  of  the  ledge  being  a 
quarter  of  an  inch  above  the  table,  and  the  cross 
not  fixed  in  the  ledge  but  moveable,  are  sufficient 
to  take  it  out  of  the  principle  of  that  judgment. 
Their  Lordships  are  unable  to  accept  or  approve 
so  narrow  and  limited  a  view  of  tne  conclusion 
arrived  at  in  those  important  cases.  It  is  hardly 
to  be  conceived  that  a  distinction  should  have 
been  intended  to  be  drawn  between  a  cross 
"  attached  "  to  the  table  (or  the  ledge  above  the 
table)  and  a  cross  occupying  a  **  permanent "  posi- 
tion upon  it ;  and  still  less  that  the  lawfulness  or 
unlawfulness  of  the  cross  should  be  declared  to 
reside  in  such  a  distinction.  Upon  such  a  view  of 
the  law  further  refinements  would  be  inevitable ; 
for,  on  the  one  hand,  a  cross  might  be  "  let  into 
and  fixed  "  in  the  "  rotable  "  in  such  a  manner  as 
to  be  easily  removed  if  and  when  desired,  and 
therefore  practically  moveable ;  and,  on  the  other 
hand,  it  might  be  ponderous,  not  easily  moved, 
and  intended  to  remain  permanently  in  its  place, 
and  yet  not  actually  "  fixed  "  in  the  sense  of  being 
fastened  to  the  ledge  or  table  on  which  it  stands. 
To  hold  that  such  refined  differences  as  these 
constitute  the  distinction  between  what  is 
lawful  and  what  forbidden  by  the  law  would 
be  to  give  every  importance  to  matters  which 
are  trivial  and  incidentckl,  to  the  exclusion  of 
those  which  are  substantial  and  of  serious  import. 
To  any  stranger  entering  the  church,  the  present 
structure  is  not  perceptibly  different  from  that 
which  was  presented  to  the  eye  in  the  Church  of 
St.  Paul.  The  flat  table,  the  narrow  ledge  rising 
above  it,  the  candlestick  at  either  end  of  this 
ledge,  and  the  cross  in  the  middle,  constitute  the 
apparent  structure  in  both  cases.  It  would  be 
only  by  a  minute  inspection,  instituted  close  at 
hand,  that  any  difference  would  be  revealed 
between  them.  For  those  who  attend  the 
services  in  this  church,  therefore,  these  differ- 
ences do  not  practically  exist,  and  whatever 
objection  attended  the  Communion  Table  with 
its  cross  in  the  case  of  St.  Paul's  Church  is 
equally  present  here.  When  the  judgment  in  the 
above  cases  is  carefully  considered,  it  is  very  appa- 
rent what  that  objection  was ;  and  why  the  crosses 
on  the  altar  or  the  Communion  Table  in  both 
cases  were  declared  unlawful.  Speaking  of  the 
altar  in  St.  Barnabas,  their  Lordships  said,  ''  the 
question  was,  whether  the  structure  was  a  Com- 
munion Table  within  the  meaning  of  the  law,"  and 
with  respect  to  St.  Paul's,  "  whether  the  exist- 
ence of  a  cross  attached  to  the  table  is  consistent 
either  with  the  letter  or  the  spirit  "  of  the  regu- 
lations made  by  law.  To  answer  these  (questions 
their  Lordships  inquired  at  length  mto  the 
character  and  appearance  of  the  Eoman  Catholic 
altar  as  it  existed  before  the  Eeformation — the 
doctrines  respecting  the  Holy  Communion  which 
that  altar  was  designed  to  subserve,  and  to  which 
it  was  intended  to  conform — the  change  in  these 


doctrines  which  was  effected  by  the  Beformationi 
and  the  consequent  substitution  of  the  plain  flat 
moveable  table  of  wood  for  the  fixed  altar  with  its 
super-altare,  its  crucifix,  and  candlesticks  at  either 
end.    It  was  upon  a  careful  review  of  these  facts 
and    considerations,  and  not  upon   any  refined 
distinction  as  to  the  mode  in  which  the  cross  was 
connected  with  the  table,  that  their  Lordshira, 
construing  the  legal  regulations  bearing  on  the 
subject,   came  to  the  conclusion  that  a  Commii* 
nion  Table  such  as  that  in  the  Church  of  St.  Paul, 
was  not  warranted  by  those  regulated  by  those 
regulations ;  and  their  decision,  therefore,  applies 
to  and  governs  the  present  case,   in  which  the 
structure  complained  of  is,  their  Lordships  think, 
in  no  substantial  or  essential  feature  distinguish- 
able from  it.     Some  additional  light  is  thrown  on 
the  meaning  and  intention  of  the  judgment  above 
discussed  by  the  subsequeent  proceedings  in  one 
of  the  cases  {LiddeU  v.  Beal)  to  which  that  judg- 
ment gave  rise.    It  was  thought  by  Mr.  Beal  that 
the  monition  of  the  court  for  the  removal  of  the 
cross  in  the  Chapel  of  St.  Barnabas  had  not  been 
complied  with  by  removing  the  cross  from  the 
altar  and  placing  it  on  the  sul  of  the  great  ea&tem 
window  of  the  church,  immediately  above   the 
Communion  Table,  though  at  a  distance  of  five 
feet  from  it,  and  he  instituted  proceedings  com- 
plaining of  this  as  an  evasion.    Their  Lordships 
thought  differently,  and  expressed  themsel  ves  as 
follows  :  "  Now  there  was  formerly  a  cross  which 
stood  upon  the  stone  table,  and  was  in  a  sense  at 
least  affixed  to  it,  which  was  objected  to,  and,  as 
it  appears,  properly  objected  to.    The  stone  table 
has   been   altogether  removed,  and  with   it  tibie 
cross,  but  the  cross  has  been  placed  in  another 
part  of  the  church,  not  in  any  sense  upon  the  table 
which  has  been  substituted  for  the  stone  table, 
nor  in  any  sense  in  communication,  or  contact,  or 
connection  with  it.    It  remains  in  the  church  as 
an  ornament  of  the  church  .  .  .  and  does  not  con- 
flict with  the  order  contained  in  this  monition." 
It  will  here  be  observed  that  no  stress  is  laid  on 
the  fact  that  the  cross  was  no  longer  alleged  to  be 
**  fixed,"  which,  if  the  respondent's  view  of  the 
principal  decision  were  correct,  would  at  once  have 
determined  the  question ;  but  the  retention  of  the 
cross  in  its  new  position  is  justified  upon   the 
ground  that  it  was  not  "  in  any  sense  upon  the 
table,  nor  in  an^  sense  in  communication,  or  con- 
tact, or  connection  with  it."    It  is  plain,  therefore, 
that,  in  the  decision  of  the  principal  case,  it  was 
not  to  the  cross  itself  that  any  objection  was  made, 
nor  to  the   particular   means   or    fastenings  by 
which  it  was  retained  in  its  place,  but  to  its  con- 
nection with  the  Communion  Table;   and  if,  in- 
stead of  removing  the  cross  to  a  place  several  feet 
above  the  table,  and  quite  unconnected  with  it» 
Mr.  Liddell  had  simply  made  the  cross  a  moveable 
one,  and  fixed  a  retable  to  the  wall  (such  as  in  the 
present  case)  for  it  to  stand  upon,  it  is  inconsis- 
tent with  the  language  just  quoted  to  suppose 
that  their  Lordships  would  have  held  the  monition 
to  have  been  complied  with.    Their  Lordships  are 
therefore  of  opinion  that  the  cross  in  the  position 
which  it  occupied  while  in  the  church  is  forbidden 
by  law ;  and  they  will  advise  her  Majesty  that  the 
present  suit  should  be  dismissed;   but,  as  both 
parties  have  been  in  the  wrong  in  acting  withoat 
a  faculty,  without  costs. 

Proctor  for  the  appellant,  W,  0,  Jennings. 

Proctor  for  the  respondent,  0,  H,  Brooht- 
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Bhodes  and  akothxb  v.  Aibedalb  Dbainagb  Cokiossionebs.  [Ct.  of  App. 


B^xmz  Court  of  loMtature. 


COURT   OF    APPEAL. 


SITTINGS  AT  WESTMINSTER. 

Stpoitodby  fi.  H.  AMrRLETt,  and  W.  Afplbtov,  Eiqra., 

Banristart-at-lAW. 


Tuesday,  May  9, 1876. 

(fiefore  Jessbl,  M.B.,  Kelly,  G.B.,  Msllish,  L.J., 

and  Pollock,  B,) 

Bhoobs   akd   anotheb   v.   Aeblsdalb    Dbaina&e 

gommissioksbs. 

Arhitraiion — Lands  GUmses  Act  1846 — Power  of 
umpire  to  staie  special  case — Compensation — 
— Emdence  of  damage — Common  Law  Procedure 
Act  1854,  8.  5. 

By  the  Common  Law  Procedure  Act  1854,  s,  6,  an 
arbitraior  upon  any  compulsory  ref&r&nce  under 
the  Act,  or  upon  any  reference  hy  consent  of  par- 
ties,  where  the  submission  is  or  may  be  made  a 
rule  or  order  of  any  of  the  Superior  Courts  of 
law  or  equity  at  Westminster,  ma/y  stale  his 
award  in  the  form  of  a  special  case  for  the  opinion 
of  the  court.  K.  was  appointed  an  umpire  in  an 
arbitration  under  the  Lamds  Cla/uses  Act  1845 
(8  4"  9  Viet,  c  18),  by  which  it  is  provided  (sect, 
25)  thai  the  appointment  of  an  arbitrator  by  each 
party  respectively  "  shall  be  deemed  a  submission 
to  arbiiralion  on  the  part  of  the  party  by  whom 
(he  same  shall  be  made,"  cmd  that  {sect.  36)  "  the 
submission  to  any  such  arbitration  ma/y  be  made 
a  rule  or  order  of  any  of  the  Superior  Courts  of 
law  or  equity  at  Westminster.**  Previous  to  K. 
being  made  an  um^i)  e,  each  party  had  anointed 
an  arbitrator. 

Held,  reversing  the  decision  of  the  court  below 
(see  31  L.  T.  Rep.  N.  S.  59),  that  K.  had  power  to 
state  a  special  case  for  the  opinion  of  a  ouperior 
Court,  inasmuch  as  the  arbitration  was  within 
the  provisions  of  the  Common  Law  Procedure 
Act  1854,  s.  5,  as  to  arbitrations  by  consent. 

By  the  Airedale  Drainage  Act  (24  ^  25  Vict.  c.  160) 
the  defendants  were  authorised  to  execute  certain 
drainage  works,  and  it  was  provided  that  full 
compensalion  should  from  time  to  time  after  the 
passing  of  this  Act,  but  not  beyond  twenty  years 
from  and  after  the  completion  of  the  cuts,  em- 
banJements,  and  works,  by  this  Act  authorised,  be 
made  by  the  defetvdants  to  the  owners,  lessees, 
and  occupiers  of  certain  land,  3fC.,  for  the  time 
being,  sustaining  any  damage  by  reason,  or  in 
any  way  consequential  upon,  the  exercise  of  any 
of  the  powers  of  this  Act,  and  titat  in  case  of  dis- 
pute as  to  the  amount  of  such  compensation,  the 
sams  should  be  settled  by  arbitration  in  the 
manner  provided  for  the  settling  of  questions  of 
compensation  by  arbitration  in  the  Lands  Clauses 
Consolidation  Act  1845. 

The  plaintiffs,  who  were  occupiers  of  certain  land, 
included  %n  the  provisions  of  the  Airedah  Drain- 
age Act,  claimed  compensation  for  dam.ag6  sus- 
tained by  floods  occasioned  by  the  defendants* 
works.  The  matter  was  referred  to  K.,  as  umpire, 
who  found  by  his  award  that  tlie  defeyidanfs  had 
altered  certain  tributaries  of  the  river,  had  formed 
new  cuts  or  chanjiels,  ha^l  removed  shoals  from 
the  river  formed  therein  by  gravA  soil  and  other 
materials,  and  also  a  weir,  which  latter,  however, 
in  no  way  affected  the  damage   tftat  was  occa-  \ 


sioned.  K.  also  staled  that  there  was  no  sufficient 
evidence  before  him  to  enable  him  to  determine 
whether  the  works,  ^Rclusioe  of  the  removal  of  the 
shoals  and  weir,  caused  the  lands  to  be  more 
damaged  than  they  otherwise  would  have  been, 
K.  awarded  to  the  plaintiffs  llOL,  who  brought  an 

action  to  recover  it. 
Held  {reversing  the  decision  of  the  court  below),  that 
the  action  was  not  nuiintainable,  inasm,uch  as  the 
compensalion  was  awarded  for  damage  caused  by 
the  removal  of  shoals,  which  were  merely  casual 
obstructions,  and  did  not  come  within  the  pro' 
visions  of  the  Act. 
The  word  **  damage**  in  the  local  Act  includes  awy 
such  damage  as  would  have  been  cbctionable  but 
for  the  passing  of  the  Act. 
Semble,  where  shoals  have  in  course  of  time  become 
part  of  the  natural  bed  of  a  river,  any  damage 
caused  by  their  removal  would  be  the  subject  of 
compensation,    such   damage    being    actionable 
damage. 
This  was  an  action  upon  the  award  of  an  umpire 
appointed  under  the  Airedale  Drainage  Act  1861 
(24  &  25  Vict.  c.  160),  which  incorporated  the  pro- 
visions of  the  Lands  Glauses  Gonsolidation  Acts 
1845    and    1860.     The    umpire    (Mr.    Kemplay) 
awarded  to   the   plaintiffs  tne   sum   of  110^,  to 
recover  which  the  action  was  brought.    The  first 
plea  denied  the  validity  of  the  award  under  the 
Airedale  Drainage  Act.    The  second  plea  set  out 
the  award  oi  the  umpire  as  follows  :  "  If  I  have 
no  power  to    state  my  award  in  the  form  of  a 
special  case  for  the  opinion  of  the  Superior  Gourt, 
01    which   the  submission  to  arbitration  of  the 
matters  so  referred  as  aforesaid  may  be  made  a 
rule,  then  I  award  and  judge  that  the  claimants, 
as  occupiers  of  Morley  Hall  Farm,  have  sustained 
damages,  by  reason  of  and  consequential  upon  the 
exercise  by  the  commissioners  of  the  powers  of  the 
Drainage  Act,  to  the  amount  of   1102.,  and   are 
entitled  to  be  paid  compensation  for  the  same  to 
that  amount ;  but  if   I  have  power  to  state  my 
award  in  the  form  of  a  special  case  for  the  opinion 
of  such  superior  court  as  aforesaid,  then  I  hereby 
state  my  award  of  and  concerning  the  matters  so 
referred  as  aforesaid  in  the  form  of  a  special  case 
for  the  opinion  of  such  Superior  Gourt,  as  follows, 
that  is  to  say :  Morley  Hall  Farm  is  a  farm  of  150 
acres,  adjoining  the  nver  Aire,  and  situate  about 
one  mile  and  a  half  below  the  lowest  of  the  works 
executed  by  the  commissioners  under  the  powers 
of  the  Drainage  Act  as  hereinafter  stated.    The 
claimants  were  occupiers  of  the  farm  as  tenants 
to  William  Ferrand,  Esq.,  in  and  during  the  years 
1866,  1867,  1868,  and  1869,  and  as  such  occupiers 
sustained  damages  from  certain  specified  floodings 
of  the  said  farm,  which  occurred  in  these  years  in 
consequence  of  floods  in  the  said  river.    The  claim 
for  compensation  so  referred  to  arbitration  as  afore- 
said was  in  respect  of  the  damages  so  sustaiued  by 
the  claimants  as  aforesaid.    All  the  said  floodings 
occurred  after  works  authorised  by  the  Drainage 
Act   had    been  executed    by   the   commissioners 
under  the  powers  of  that  Act.    All  the  said  works 
were  above  the  said   farm,  and  were  executed  at 
different  points  of  the  said  river  within  a  district 
beginning  at  a  point  about  one  mile  and  a  half 
above  the  i-aid  farm,  and  extending  up  the  said 
river  for  a  distance    (reckoned  along  the   whole 
course  of  the  river)  of  nearly  fourteen  miles.     For 
the  purposes  of  this  case  the  said  works  may  be 
divided  into  four  clauses,  first,  the  division  and 
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alteration  of  tributaries  of  the  said  river  whereby 
the  said  tributaries  were  made  to  flow  into  the 
said  river  differently  from  what  they  previously 
did  and  otherwise  would  have  done ;  secondly,  the 
formation  of  several  cuts  or  channels  for  the  said 
river  at  different  points  of  the  district  last  afore- 
said, wherebv  the  course  of  the  said  river  was 
shortened  nearly  a  mile  and  three  quarters ; 
thirdly,  the  removal  from  the  said  river  of  shoals 
formed  therein  by  gravel  soil  and  other  materials, 
which  from  time  to  time  had  been  brought  down 
by  tributaries  of  the  said  river  and  deposited  in 
the  said  river  near  the  confluences  therewith  of 
the  said  tributaries;  and,  fourthly,  the  removal 
of  a  weir,  belonging  to  a  mill  about  a  mile  and  a 
half  above  the  said  farm,  beine  the  lowest  work 
in  the  said  river  executed  by  the  commissioners 
under  the  powers  of  the  Drainage  Act.  None  of 
the  said  works  executed  by  the  commissioners  as 
aforesaid  were  executed  by  them  in  or  upon  land 
or  other  property  of  the  said  William  Ferrand, 
Esq.,  or  the  claimants.  All  the  said  works  had 
been  executed  and  were  in  operation  before  and  at 
the  time  of  the  occurrence  of  the  said  floodings 
of  Morley  Hall  Farm,  in  respect  of  which  the 
said  claim  for  compensation  arose,  except  the  flrst 
of  the  said  works,  with  the  exception  of  one  of  the 
said  cuts.  Before  the  passing  of  the  Drainage  Act 
and  the  execution  by  the  commissioners  of  any  of 
the  said  works,  Morley  Hall  Farm  was  more  or 
less  liable  to  be  flooded  by  flood  waters  coming 
down  the  said  river.  The  effect  of  making  all  the 
said  cuts  was  to  bring  down  the  flood  waters  of 
the  said  river  to  Morley  Hall  Farm  about  twenty- 
six  minutes  earlier  than  they  otherwise  would 
have  reached  that  farm,  and  the  eflect  of  making 
all  the  said  cuts,  except  the  said  cut  which  was 
not  in  operation  till  atter  the  flrst  of  the  said 
floodings,  was  to  bring  down  the  flood  waters  of 
the  said  river  to  Morley  Hall  Farm  about  eleven 
minutes  earlier  than  tney  otherwise  would  have 
reached  that  farm.  From  tbe  evidence  before  me, 
I  And  that  the  claimants,  as  occupiers  of  the  said 
farm,  sustained  damages  on  the  occasion  of  the 
aforesaid  floodings  by  reason  of  and  consequential 
upon  the  execution  by  the  commissioners  of  all 
the  said  works  which  were  in  operation  at  the 
respective  times  of  the  said  floodings,  to  the 
amount  of  llOZ.  and  that  the  damages  so  sus- 
tained by  them  would  have  been  substantially 
the  same  if  the  said  weir  had  not  been  removed. 
There  was  no  sufficient  evidence  before  me  to 
enable  me  to  determine  either  one  way  or  the 
other,  whether  the  said  works,  exclusive  of  the 
removal  of  the  said  shoals  and  weir  as  aforesaid, 
caused  the  said  farm  on  the  occasions  of  the  said 
floodings,  to  be  flooded  to  greater  extents  or  for 
longer  periods  of  time,  or  to  be  more  damaged 
than  it  otherwise  would  have  been."(a) 

Third  plea.  That  the  sum  awarded  by  the 
umpire  included  damages  in  respect  of  matters 
buyond  Lis  jurisdiction. 

Fourth  plea.  That  the  plaintiffs  had  not  sus- 
tained any  such  damage  by  reason  of  or  conse- 
quential upon  the  circumstances  of  any  of  the 
powers  of  the  A.ct,  as  entitled  the  plaintins  to  any 
compensation  under  its  provisions  or  otherwise. 

(a)  This  plea  wati  demurred  to  on  the  ground  that  the 
umpire  had  no  power  to  state  a  special  oase,  and  the 
demurrer  was  allowed  :  (See  Rhodes  v.  Airedale  Drain- 
age  CommissionerSf  81  L.  T.  Bep.  N.  S.  59;  L.  Bep. 
9  C.P.  508  ;  43  L.  J   323  C.F) 


It  is  unnecessary  for  the  purpose  of  this  report 
to  set  out  the  remaining  pleas. 

At  the  trial  before  Lord  Coleridge,  C. J.,  at  the 
sittings  in  London  after  Michaelmas  Term  1874, 
the  plaintiffs  simplv  put  in  the  award  of  the 
umpire,  and  closed  their  oase,  and  it  was  agreed 
that  the  umpire  who  was  called  should  be  taken 
as  representing  in  the  witness  box  the  statements 
made  in  the  special  case  appended  to  the  award. 
No  further  evidence  of  damage  was  given  by  the 
plaintiffs.  At  the  trial  the  verdict  was  entered 
for  the  plaintiffs  for  the  amount  of  the  award, 
leave  being  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit  or  verdict  for  the  defendants  on 
the  following  grounds :  That  the  plaintiffs  gave 
no  evidence  of  anv  damage  for  which  they  were 
entitled  to  compensation ;  that  the  award  proved 
in  evidence  was  not  final,  or  such  an  award  as 
stated  in  the  declaration ;  that  the  award  given 
in  evidence  shows  on  its  face  that  the  umpire  save 
compensation  for  matters  on  which  he  haa  no 
jurisdiction  ;  and  that  the  third  plea  was  proved. 
The  court  had  power  to  draw  inferences  of  fact. 
The  Common  Pleas  Division  (Lord  Coleridge,  C.  J., 
Archibald,  J.,  and  Amphlett,  B.)  were  divided  on 
the  question  whether  the  word  "  damage  "  was 
confined  to  damage  which  would  have  been  action- 
able but  for  the  Act,  but  were  unanimously  of  opi- 
nion that  it  sufficiently  appeared  from  the  state- 
ments of  the  umpire  in  the  award  that  the  damage 
was  properly. the  subject  of  compensation.  Ac* 
cordingly  they  gave  judgment  in  favour  of  the 
plaintiff. 

From  this  judgment  the  defendant  appealed, 
which  also  involved  an  appeal  from  the  decision 
reported  in  31  L.  T.  Rep.  N.  S.  69. 

Herschell,  Q.C.  and  K.  E,  Dighy  for  the  de- 
fendants.— The  action  fails  on  two  grounds.  First, 
the  decision  of  the  court  below  on  the  demurrer 
was  wrong.  The  umpire  has  power  to  state  a 
special  case,  and  if  that  be  so  there  is  no  such 
award  as  is  alleged  in  the  declaration.  The  Com- 
mon Law  Procedure  Act  1864,  sect.  5,  provides 
''that  it  shall  be  lawful  for  the  arbitrator  upon 
any  compulsory  reference  under  this  Act,  and 
upon  any  reference  by  consent  of  parties,  where 
the  submission  is  or  may  be  made  a  rule  or  order 
of  any  of  the  superior  courts  of  law  or  equity  at 
Westminster,  if  he  shall  think  fit,  and  if  it  is  not 
provided  to  the  contrary,  to  state  his  award  as  to 
the  whole  or  any  part  thereof,  in  the  form  of  a 
special  case  for  the  opinion  of  the  court,  and 
when  an  action  is  referred,  judgment,  if  so  ordered, 
may  be  •  entered,  according  to  the  opinion  of  the 
court.*'  This  is  a  "  reference  by  consent "  within 
the  meaning  of  that  enactment.  Here  an  arbi- 
trator was  appointed  on  both  sides,  and  the  Lands 
Clauses  Consolidation  Act  1846  (8  &  9  Vict., 
c.  18,  ss.  1,  26),  expressly  says  that  "  every  ap- 
pointment of  an  arbitrator  shall  be  deemed  a  sub- 
mission to  arbitration  on  the  part  of  the  party  by 
whom  the  cause  shall  be  made."  And  by  sect.  36, 
"  the  submission  to  any  such  arbitration  may  be 
made  a  rule  of  any  of  the  superior  courts  on  the 
application  of  either  of  the  parties."  Therefore  by 
the  effect  of  those  actions  this  arbitration  is  a 
"  reference  by  consent  "  of  parties  where  the  sub- 
mission is  or  may  be  made  a  rule  or  order  of  any 
of  the  superior  courts  of  law  or  equity  at  West- 
minster," within  sect.  6  of  the  Common  Law 
Procedure  Act  1854.  The  authority  on  which 
this  dase  was  decided  in  the  court  below  (See 
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31  L,  T.   Beports   N.   S.  69)  was   that  of   Be 
Newhold   and    the  Metropolitan    Railway    Com', 
fany  (li  C.  B.,  N.S.,  405),  as  appears  from  the 
judgment    of    Lord    Coleridge    {sup.).     In  that 
case  it  is  tme  Willes,  J.,  appears  to  have  enter- 
tained the  opinion  that  an  umpire  appointed  under 
(be  Lands  Glaases  Consolidation  Act  1845  had  no 
power  to  state  a  special  case ;  but  it  was  a  mere 
obiter  dictum  on  the  part  of  that  learned  judge, 
and,  indeed,  the  exact  contrary  has  been  decided 
by  Re  Dare   Valley  Railway  Company  (L.  Bep. 
4  Ch.  554),  where  the  Lords  Justices  affirmed  the 
jadgment  of  James,  Y.C.      This  case  was   not 
brought  to  the  notice  of  the  Court  of  Common 
Pleas,  or  they  would  have  doubtless  acted  upon  it. 
In  Ex  parte  Harper  (L.  Bep.  18  Eq.  589)  Jessel, 
M.  R.,  expressed  a  similar  opinion  ;  and,  af^ain,  in 
Be  Harper  (L.  Bep.  20  Eq.  39  ;  32  L.  T.  Bep.  N.  S. 
214),  after  his  attention  had  been  called  to  NeW' 
hold  ami  The  Metropolitan  Railway  Company  (ubi 
tup,),  though  the  bare  VaMey  Railway  Company 
case  (uhi  sup)  was  not  cited  before  him.    Then, 
secondly,  the  action  fails  on  the  merits,  because 
tbere  is  no  such  damage  as  will  snppoit  the  award. 
By  the  Airedale  Drainage  Act  (24  &  25  Yict.  c. 
160, 8.  25 : 

Fall  oompenaation  shall  from  time  to  time,  after  the 
paadofp  of  this  Act,  bnt  not  bevond  twenty  years  from 
and  after  the  oompletion  of  tne  cnts,  embankments, 
aod  works  by  the  Aot  anthorised,  be  made  by  the  oom- 
nissioners  cot  of  the  rates  to  be  levied  nnder  this  Aot  to 
the  owners,  lessees,  and  ooonpiers  for  the  time  being 
nstBinipff  any  damage  by  reason  of  or  in  any  way  oon- 
leqnential  upon  the  exercise  of  any  of  the  poweis  of  this 
Aot,  of  the  lands  and  hereditaments  of  Wm.  Ferrand, 
Em.,  ntojate  in  the  parish  of  Bingley,  in  the  West 
Bimnar  of  the  oonnty  of  York,  or  any  part  or  parts 
thereof  respeotiirely ;  and  in  oase  of  dispnte  as  to  the 
amonnt  of  compensation,  the  same  shall  be  settled  by 
arbitration  in  the  manner  prorided  for  the  settling  of 
onestions  of  compensation  by  arbitration  in  the  Lands 
Claaees  Consolidation  Aot  1845. 

The  word   "damage"  must,  as  pointed  out  by 
Amphlett,    B.,  in    his  judgment  (ei)    be    action- 

(a)  The  following  are  the  obserrations  of  Amphlett 
B.,  on  the  oonstmction  to  be  put  on  the  word  "  damage," 
together  with  the  oases  dted,  which  are  referred  to  by 
Jessel,  M.B.,  Id  his  jadgment  (see  post).  **  The  first 
question  which  I  think  it  will  be  conyenient  to  consider 
in  this  oase  is  whether  the  damage  for  which  compensa- 
tion can  be  claimed  nnder  sect.  &  of  the  Drainage  Act, 
it  confined  to  what  we  may  call  actionable  damage,  that 
is  to  say,  damage  in  respect  of  acts  for  which  an  action 
might  hare  been  broaght  if  the  Drainage  Act  had  not 
been  passed.  Now  it  conld  not  be,  and  was  not,  in  fact, 
denied  on  the  part  of  the  plaintiffs,  that  by  a  long  series 
of  oases,  of  which  I  need  only  mention .  tne  Caledonian 
Baihcay  Con^any  v.  OgUhy  (2  Macq.  229),  it  is  perfectly 
settled  that  the  nght  to  compensation  nnder  sect.  68  of 
tiie  Lands  Clauses  Consolidation  Aot  1845,  is  limited  to 
actionable  damage.  It  in  true  that  the  language  of  the 
fiSth  section  of  tiie  Lands  Clauses  Act,  which  speaks  of 
lands  'being  injnrionsly  affected/  is  slightly  more 
faiTOQiable  to  the  limited  cons^uotion ;  bnt  the  courts 
have  adopted  the  same  construction  in  analogous  oases, 
where  the  language  need  was  practically  identical  with 
fiiat  of  the  olanse  we  are  considering.  New  River  Com- 
pdity  V.  Johnson  (2  E.  &  E  455;  29  L.  J.  73,  M.C.) 
ander  the  Waterworks  Act  (10  &  11  Vict.  c.  12),  where 
tile  words  were  '  that  in  the  exercise  of  the  powers  con- 
ferred by  the  Aot,  the  undertakers  shall  do  as  little  damage 
as  can  be,  and  shall  make  full  compensation  to  all 
parties  interested  for  all  damage  sustained  by  them, 
through  the  exercise  of  such  power? '  {Hall  t.  The 
Mayor,  4rc.y  of  Bristol,  15  L.  T.  Rep.  N.  S.  572 ;  L.  Rep. 
2  C.  P.  322),  under  the  Public  Health  Act  (11  &  12  Yict. 
e.  33),  where  the  words  were,  '  that  fall  compensation 
shaU  be  made  to  all  persons  sustaining  any  damage  by  I 
reason  of  the  exercise  of  any  of  the  powers  of  this  Act.*  > 


able  damage  to  come  within  the  statnte;  and, 
as  regards  this  point,  it  is  submitted  that 
the  learned  Baron's  observations  on  that  part  of 
the  case  are  correct,  and  are  supported  by  the 
authorities  referred  to  in  his  judgment.  There  was 
here  no  evidence  of  any  actionable  damage.  The 
court  below  has  put  an  erroneous  construction  on 
the  award.  A  riparian  owner  is  entitled  to  remove 
shoals  from  a  river,  and  there  is  nothing  in  the 
award  to  show  that  there  has  been  any  interference 
with  the  bed  of  the  river. 

Manisty,  Q.O.,  and  L,  Cave,  Q.C.  (Bidder,  Q.C., 
with  them)  for  the  plaintiffs.  —  No  notice  of 
appeal  has  been  given  on  the  first  point,  but  it  is 
admitted  that  Re  Dare  Valley  Railway  Company 
(uhi  sup.),  is  an  authority  to  show  that  the  umpire 
had  power  to  state  a  special  case.  The  substantial 
question  is  as  to  the  right  of  the  plaintiff  to 
recover  damages.  The  award  is  primd  fade 
evidence  that  the  plaintiff  has  sustained  damage 
that  is  actionable.  [Jessel,  M.  R. — The  umpire's 
award  is  evidence  of  the  amount  of  damage  but 
not  of  the  facts  contained  in  the  award.]  The 
umpire  has  found  that  the  damage  was  caused  by  the 
removal  of  shoals,  by  which  he  meant  shoals  which 
had  formed  a  part  or  the  natural  bed  of  the  river. 
Lastly,  it  is  contended  that  actionable  damage  is 

I  cannot  bnt  think,  nnder  the  oironmstanoes,  that  it 
woald  be  very  undesirable  on  light  grounds  to  disturb 
this  unanimity  of  decision  upon  a  iK>int  constantly 
arisrngin  practice,  and  which,  with  the  single  example  of 
Lord  Westbary,  in  Rickett  v.  The  Metropolitan  Railway 
Company  (12  L.  T.  Rep.  N.  S.  75  ;  L.  Rep.  2  H.  L.  201 ; 
S6  L.  J.  205,  Q.  B.),  has  been  approved  of  on  general 
grounds  b^  almost  all  the  judges  who  had  taken  port  in 
such  decisions.  But  it  was  argued  on  the  part  of  the 
plaintiffs  that  the  Legislature  must  have  used  the  word 
*  damage '  in  a  more  extended  sense  in  the  45th  section, 
since  otherwise  that  section  would  have  gi^en  the  owners 
and  occupiers  of  the  land  mentioned  therein  no  further 
protection  than  they  would  be  entitled  to  under  the 
Lands  Clauses  Acts.  I  think,  however,  there  are  two 
answers  to  that  argument :  first,  having  roffard  to  the 
decision  in  Rex  v.  The  Directors  of  the  Bristol  Dock  Com- 
pany (12  East,  429),  and  the  language  of  Lords  Cran- 
worth  and  St.  Leonards  in  the  Caledonian  Railway  Com- 
pany  v.  Ogilby  (vMsv/p),!  think  it  would  be  an  arguable 
question  (and  that  is  sufficient  for  this  purpose),  whether 
persons  who  have  rights  in  respect  of  a  public  road  or  a 
public  ri^er,  the  same  in  principle,  but  different  in  de- 
gree from  other  people,  could  claim  compensation  under 
tbe  Lands  Clauses  Act  for  damage  either  to  one  or  the 
other  which  was  authorised  by  Act  of  Parliament ;  and, 
secondly,  the  compensation  given  by  the  45th  clause  of 
the  Drainage  Act  is  quite  different  from  that  given  by 
the  Lands  Clauses  Act.  In  the  latter  case  compensa- 
tion is  given  once  for  all ;  whereas  in  the  former  oase  it 
is  to  be  given  *  from  time  to  time  ;'  the  reason  for  which 
no  doubt  was,  that  as  the  only  damage  that  could  accrue 
to  the  lower  lands  from  the  improved  drainage  of  the 
upper  would  be  at  flood  times,  it  would  be  impossible,  or 
at  least  difficult  to  estimate  the  damage  except  when  the 
floods  happened.  These  reasons  appear  to  me  satisfac- 
torily to  account  for  the  introduction  of  tbe  special  claim, 
without  supposing  that  the  Legislature  intended  to 
enlarge  the  s abject- matter  of  compensation.  Indeed, 
looking  at  the  object  of  the  Aot,  which  was  for  the 
more  effectual  drainage  of  a  large  tract  of  country, 
which  is  expressly  stated  to  be,  as  it  manifestly  was,  for 
the  public  benefit,  it  is  difficult  to  suppose  that  tbe 
Legislature  intended  that  the  commissioners  in  the  exe-. 
cution  of  their  duties  shoald  be  hampered  by  claiaas 
for  compensation  in  respect  of  acts  which  the  riparian 
proprietors  had  a  common  law  right  to  do  with  im- 
punity ;  and  if  the  Legislature  had  any  such  intention  i*-. 
is  strange  that  they  should  have  used  langaage  which 
had  already  at  that  time  acquired  by  jadicial  decision  a 
more  limited  sense.  In  my  judgment,  therefore,  the  first 
point  ought  to  be  decided,  if  ib  should  be  necessary,  in 
favour  of  the  defendants  *' 
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not  neceasary  under  the  special  Act.  They  cited 
the  Oaledordan  Railway  Company  y.  Ogilby  (2 
Mac.  Sc.  Ap.  229),  and  the  Duke  of  Bucclettch  v. 
The  Metro'poUtan  Board  of  Works  (L.  Rep.  3  Ex., 
306 ;  18  L.  T.  Rep.  N.  S.  906;  37  L.  J.  177,  Ex.) 

Jessel,  M.R. — This  is  an  appeal  from  the  Com- 
mon Pleas  Division  involving  not  only  the  decision 
ia  this  case,  but  also  a  decision  of  the  Court  of 
Common  Fleas  on  demurrer  some  time  ago.  In 
accordance  with  the  power  conferred  on  us  by  the 
Judicature  Acts,  it  will  be  better  to  decide  the 
question  raised  by  the  demurrer  as  if  it  were  now 
before  us  upon  appeal ;  and  it  is  the  more  desirable 
because  the  same  question  is  raised  by  the  de- 
murrer as  by  this  appeal,  so  that  it  is  impossible  to 
deal  with  the  one  without  dealing  also  with  the 
other.  Now  the  question  on  demarrer  was  in 
substance  this,  whether  under  the  powers  of  the 
Lands  Clauses  Consolidation  Act  1845,  an  arbi- 
trator has  power  to  state  a  special  case  for  the 
opinion  of  a  superior  court.  The  Court  of  Com- 
mon Fleas  held  that  he  had  not.  It  is  said  that 
no  such  power  is  conferred  under  the  Common 
Law  Frocedure  Act  1845.  The  present  question 
doubtless  turns  first  on  the  construction  of  the 
Act,  and,  secondly,  what  has  been  done  with  re- 
ference to  the  construction  put  on  the  Act.  No 
doubt  nnder  the  words  of  the  Common  Law  Pro- 
cedure Act  1854,  sect.  5,by  which,  if  at  all,  the  power 
is  given,  there  is  some  difficulty,  as  it  refers  ap- 
parently only  to  arbitrations  by  direction  of  a  court 
or  judge,  or  by  consent.  But  on  the  other  hand  it 
certainly  woald  be  remarkable  that  a  large  class  of 
arbitrations  should  have  been  omitted ;  and  if  we 
can  consistently  do  so  we  oaght,  I  think,  to  bring 
these  submissions  within  the  purview  of  the 
enactment.  I  have  already  given  my  views  on  the 
subject  in  Harper's  case  (ubi  stvp.),  and  will  not 
again  repeat  them.  It  is  much  to  be  regretted  that 
the  Court  of  Common  Pleas  in  decidiDg  this  case 
were  unaware  of  the  Dare  Valley  case  {ubi  sup.), 
where  the  Chancery  Court  of  Appeal  confirmed  the 
decision  of  James,  V.C.,  that  an  arbitration  under 
the  Lands  Clauses  Consolidation  Act  1845,  was 
within  the  provisions  of  the  Common  Law  Proce- 
dure Act  1854,  sect.  5,  as  to  arbitrations  by  consent. 
Against  that  decision  we  have  really  nothing  but  the 
decision  of  the  Court  of  Common  Pleas ;  therefore, 
as  an  authority,  we  oaght  to  decide  against  the  latter 
court,  and  follow  the  judgment  of  a  co-ordinate 
court  ffiven  in  the  Dare  Valley  case  (ubi  sup,), 
which  last  decision  I  was  in  ignorance  of  when 
Ha/rper's  case  (v^i  sv/p.)  was  before  ma  I  do  not 
intend  to  say  that  we  are  always  bound  to  follow 
the  decision  of  a  co-ordinate  court;  still  there 
must  be  strong  reasons  for  disregarding  it,  and  no 
such  reasons,  so  far  as  I  can  see,  exist  here.  The 
next  point  is  one  of  great  importance,  viz.,  whether, 
having  regard  to  the  terms  of  the  local  Act,  the 
damage  for  which  a  plaintiff  is  entitled  to  re- 
cover is  for  actionable  damage  only,  or  includes 
all  loss  whether  actionable  or  not.  Now  the  words 
of  this  particular  section  are  really  undistinguish- 
able  from  the  words  of  other  sections,  the  con- 
struction of  which  has  been  established  by  a  long 
chain  of  decisions.  When  I  come  to  look  at 
clauses  44  and  45,  I  find  that  they  are  what  are 
termed  landowners'  claases,  that  is  to  say,  clauses 
put  in  by  opposing  landowners  for  their  protec- 
tion; and  if  the  landowners  could  have  induced 
the  Legislature  to  give  larger  powers  of  compen- 
sation they  would  naturally  (knowing  as  they  did, 


the  decisions  on  the  subject)  have  taken  care  to 
make  the  intention  of  clauses  in  their  own  favour 
clear.  I  will  refer  only  to  two  of  the  decisions  which 
are  referred  to  by  Amphlett,  B.,  in  the  court  below 
(The  New  Biver  CoTYvpawy  v.  Johnson^  2  B.  A  B. 
445  ;  29  L.  J.  93.  M.  C. ;  and  Ball  v.  The  Mayor, 
^c,  of  Bristol,  36  L.  J.  110,  C.  P. ;  L.  Rep.  2  C.  P. 
322  ;  15  L.  T.  Rep.  N.  S.  572).    JnThe  New  River 
Oompany  v.  Johrisort  (ubi  sup,),  which  arose  under 
the  Waterworks  Clauses  Act  (10  &  11  Vict.  o.  17) 
the  words  were  "  that  in  the  exercise  of  the  powers 
conferred  by  the  Act  the  undertakers  shall  do  as 
little  damage  as  can  be,  and  shall  make  full  com- 
pensation to  all  parties  interested  for  all  damage 
sustained  by  them  through  the  exercise  of  such 
powers."    in   HM  v.  The  Mayor  Src,  of  Bristol 
(ubi  sup,)  which  was  decided  unaer  the  Public 
Health   Act,    the  words  were*,    "that  full  com- 
pensation   shall    be  made    to    sdl   persons    sus- 
taining any  damage  by  reason  of   the  exercise 
of  any   of   the  powers  of    this  Act."    In  both 
these  oases  it  was    definitely  decided    that  the 
right  to  compensation  was  limited  to  actionable 
damage,  and  that  being  so  the  question  has  been 
fairly  decided,  and  I  should  have  no  doubt  at  all 
on  the  subject  were  it  not  that  two  of  the  learned 
judges  in  the  court  below  appear  to  have  arrived 
at  an  opposite  conclusion.    It  is  said,  why  then 
are  these  words  inserted  at  all  P    I  think  there 
are  two  answers,  one  that  the  time  is  enlarged, 
the  other  that  too  much  effect  must  not  be  given 
to  mere  repetitions.    Next  if  the  damage  must  be 
actionable,  is  there  any  such  damage?    No  dis- 
pute arises  as  to  the  law.    Riparian  proprietors 
are  entitled  to  remove  casual  obstructions  as  dis- 
tinguished from  the  natural    bed  of    the  river. 
The  only  dispute  is  as  to  the  construction  of  the 
award,  and  as  regards  that,  I  differ  from  the  con- 
struction put  on  the  award  by  all  the  judges,  and 
am  of  opinion  that  that  for  which  the  arbitrator 
intended  to   award  compensation,    was    damage 
caused  by  the  removal  of  shoals.    Now  is  that 
actionable  damage?    It  was  not  disputed   that 
riparian  proprietors  not  only  may,  but  are  under  a 
liability  to  remove  such  shoals;  if,  therefore,  I 
am  right  as  to  the  construction  of  the  award,  there 
is  no  actionable  damage.    The  judgment  of  the 
Common  Fleas  must  therefore  be  reversed.    As 
regards  costs,  the  costs  in  the  court  below  and  in 
this  court  will  follow  the  suit;  but  as   to    the 
demurrer  we  think  there  ought  to  be  no  costs. 

Kelly,  C.B. — I  am  of  the  same  opinion.  The 
case  comes  before  us  in  rather  a  complicated  form. 
The  action  is  on  an  award  under  the  Lands  Glauses 
Consolidation  Act  1845.  The  case  proceeded  to 
trial,  and  a  verdict  was  eventually  entered  for  the 
plaintiffs  for  110{.,  the  amount  of  the  award,  but 
leave  was  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit  or  verdict  for  them.  The  ques- 
tion whether  the  judgment  was  right  depends  on 
whether  the  award  is  valid.  That  throws  us  back 
to  the  question  whether  the  arbitrator  had  juris- 
diction to  make  the  award,  and  that  again  throws 
us  back  on  the  decision  of  the  Court  of  Common 
Pleas  upon  the  demurrer  to  the  second  plea.  No 
appeal  has  been  brought  from  that  decision,  but 
we  deem  it  expedient,  under  the  powers  which  we 
possess  under  the  Judicature  Acts,  to  consider 
whether  or  not  the  demurrer  should  be  allowed. 
That  question  turns  upon  sect.  5  of  the  Common 
Law  Procedure  Act  1854.  I  may  observe  that, 
apart  from  the  decisions,  the  arbitration  seems  to 
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me  to  be,  by  tbe  effect  of  sect.  25  of  the  Lands 
Clanses  Consolidation  Act  1845,  an  arbitration  by 
oonsent,    tbe  claimants  and   tbe   commissioners 
hsTing  eacb  appointed  an  arbitrator,  instead  of 
the  commissioners  baying  exposed  tbem selves  to 
an  appointment  by  tbe  claimant  singly  ;  and  tbe 
appointment  of  an  arbitrator  being,  by  tbe  terms 
of  sect.  25,  a  submission  to  arbitration  on  tbe  part 
of  the  party  by  whom  the  cause  is  made.    I  should 
say,   therefore,    apart    from    the    decisions,    tbe 
arbitration  was  within  sect.   5  of  the  Common 
Law  Procedure  Act  1854,  and  tbisyiew  is  confirmed 
hjBe  Dare  VaJley  Railway  (vM  sup.)   This  at  once 
disposes  of  the  first  decision  of  tne  court  below, 
which  we  are  compelled  to  oyerrule.    The  question 
is  still  left  open  wnether  the  demurrer  having  been 
set  aside  and    oyerruled,  the  Court  of  Common 
Fleas  were  right  in  the  judgment  giyen  on  the 
special  case ;  and  we  think  it  right,  in  order  to 
avoid  future  litigation,  to  give  our  decision  upon 
the  special  case.    The    question   raised    by  the 
ipecial  case  renders  it  necessary  for  us  to  look  at 
the  language  of  the  award,  and  to  see  whether  the 
plaintiff  is  entitled  to  judgment  for  the  sum  of 
llOL    That  depends  entirely  on  the  nature  of  the 
dami^e  which  the  plaintiff  has  sustained.    Kow 
bj  a  long  series  of  decisions  it  has  been  clearly 
established  that  the  claim   must  be    limited  to 
damage  which,  but  for  the  power  conferred  by  the 
Act  of  Parliament,  would  be  actionable.    Is  the 
dAmage  done  here  actionable?    It  appears  from 
the  special  case  that  the  damage  may  nave  arisen 
from  four  different  causes.  fHis  Lordship  referred 
to  the  special  case  alreeuly  set  out.]    If  the  finding 
of  the  arbitrator  had  been  that  the  damage  resulted 
from  all  three  causes,  then,  inasmuch  as  two  of 
them  would  be  actionable,  were  it  not  for  the  Act, 
the  claimant  would  be  entitled  to  recover.    But  if, 
on  the  other  hand,  it  turns  out  that  tbe  cause  of 
injury  is  confined  to  one  species  of  damage  only, 
namely,  the  removal  from  tne  river  of  the  shoals, 
then  the  question  will  arise  whether  damage  so 
occasioned  is  actionable.    All  that  the  arbitrator 
says  is  that  damage  was  caused  "  by  the  removal 
from  the  riyer  of  shoals  formed  therein  by  gravel, 
soil,  and  other  materials,  which  from  time  to  time 
had  been    brought  down  by  tributaries  of   the 
said  river,  near  the  confluence  therewith  of  the 
tributaries."    We  all  agree  that  if  the  bed  of  the 
river  had  been  disturbed,  it  would  haye  been 
actionable ;    but  does  the  finding  of  tbe  umpire 
amount  to  such  a  statement?    I  am  clearly  of 
opinion   that  no  conclusion  of  this  kind  can  be 
drawn.    If  tbe  arbitrator  had  meant  us  to  infer 
that  the  bed  of  the  river  bad  been  disturbed,  or 
that  the  shoals  had  become  part  of  the  river  itself, 
why  did   he   not  expressly  say  so?     Instead  of 
that  he  has  made  use  of  language  which,  to  my 
mind,  is  quite  unambiguous.    Then,  lastly,  was 
the  damage  caused  solely  by  the  removal  of  the 
shoals,  or  partly  by  the  removal  of  such  shoals 
and  partly  by  other  causes?      I  leave  the  weir 
altogether  out  of  consideration,  because  no  damage 
was  caused  by  its  removal.    Now,  the  language  of 
the  award  is  to  my  mind  clear  as  to  how  the 
damage  was  occasioned.    The  umpire  has  found 
that  there  wad  no  sufficient  evidence  before  him 
to  enable  him  to  determine  one  way  or  the  .other 
whether  tbe  said  works,  exclusive  of  the  removal 
of  the  shoals,  caused  the  farm  on  the  occasion  of 
the  floodings  to  be  flooded  to  a  greater  extent  or 
for  a  longer  period  of  time,  or  to  be  more  damaged 


than  it  otherwise  would  haye  been.    What  is  the 
meaning  of  that?    Why,  that  there  is  no  suffi- 
cient evidence  to  enable  him  to  determine  whether 
the  damage  was  occasioned  otherwise  than  by  the 
removal  of  the  shoals ;  in  other  words,  it  amounts 
to  an  allegation '  that  the  remoyal  of  the  shoals 
alone  caused  the  injury,  and  that  there  was  no 
evidence  to  satisfy  him  that  any  other  cause  or 
causes  contributed.    It  must,  therefore,  be  taken 
that  the  damage  was  solely  caused  by  the  remoyal 
of  the  shoals ;  and  the  law  is  well  established  that 
a  riparian  owner  may    remove    shoals   from    a 
navigable  river,  so  long  as  he  takes  care  not  in- 
juriously to  affect  the  navigation,  without  being 
liable  to  an  action.    I  therefore  come  to  the  con- 
clusion that  the  plaintiffs  are  not  entitled  to  the 
compensation  which  has  been  awarded  to  them  by 
the  umpire.  • 

Mellish,  L.J. — I  am  of  the  same  opinion.  With 
reference  to  the  question  whether  an  arbitrator, 
under  the  Lands  Ulauses  Consolidation  Act  1845, 
has  power  to  state  a  special  case,  I  should,  if 
there    had    been   no  decisions,  have  thought   it 
open  to  some  doubt,  but  considering  the  autho- 
rities, there  can  be  no  doubt  at  all  on  the  subject. 
The  point  was  first  raised  before  James,  ij,J., 
when    yice-Chancellor ;    his    decision    was    that 
the  arbitrator  had  such  a  power,  and  was  affirmed, 
on  appeal,  by  the  Lords  Justices.    We,  therefore, 
should  not    be  justified    in    overruling    it    now. 
Had  the  decision  in  Be   Dare  VaUey  Oorrvpamf 
(uhi  9v^.)   been  brought   to    the   notice  of    the 
Court  of  Common  Pleas,  I  feel  no  doubt  their 
decision  on  the  demurrer  would  haye  been  dif- 
ferent.    The  arbitrator,  therefore,  haying  power 
to  state  a  special  case,  I  agree  with  Mr.  Herschell 
that  the  defendants  are  entitled  to  have  a  yerdict 
entered  for  them  on  the  plea  of  no  such  award. 
But     Mr.    Herschell    and    Mr.   Manisty     both 
thought  it  proper  that  we  should  go  on  to  coAsider 
the  merits  under  the  powers  conferred  on  us  by  the 
Judicature  Acts.    The  first  question  that  arises  is, 
whether,  according  to  the  construction  of  sect.  45 
of  the   Airedale  Drainage  Act,   the  plaintiff  is 
entitled  to  compensation  for  acts  done  whether 
actionable  or  not.     My  opinion  is,  that  he  is  only 
entitled  for  acts  done  by  causes  which  are  action- 
able.   The  argument  for  the  plaintiffs  was  based 
upon  the  difference  of  sect.  45  from  sect.  43.     I 
therefore  took  the  opportunity  of  reading  sect.  44. 
I  find  that  that  is  a  clause  relating  to  Biddies - 
down  landowners,  and  in  the  main  agreeing  with 
sect.  45,  but   limited  to '  actionable    damage,  the 
words    being,    "  whether   the    lands    injuriously 
affected  be  within  or  without "  a  certain  area,  the 
words    "injuriously'    affected"    being    the   yery 
words  which  in  sect.  68  of  the  Lands  Clauses 
Act  have  been  considered  decisiye  of  the  question 
whether  damage  without  legal  injury  can  be  consi- 
dered the  subject  of  compensation.    Ithink  it  clear 
therefore  that  the  plaintiff  can  onlj  recover  for 
damage  which  but  for  the  Act  would  have  been 
actionable.  Then  comes  the  question  raised  by  the 
award,  whether  the  removal  of  shoals  is  actionable  ? 
With  all  deference  to  the  court  below  I  have  no 
doubt  it  is  not.     In  course  of  time  shoals  may  no 
doubt  become  part  of  the  bed  of  a  river,  in  which 
case  it  would  be  actionable  to  remove  them ;  but 
BO  long  as  they  continue  in  the  shape  of  shoals 
they  may  clearly  be   removed.      Such    removal, 
therefore,  not  being  actionable,  has  there   been 
any   damage  in   respect  of  any  other  matters  ? 
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The  umpire  says,  as  to  that,  that  there  is  no  | 
Bufficient  evidence  to  find  one  way  or  the  other. 
That  being  so  the    judgment    of  the  Common 
Fleas  Division  must  be  reversed. 

Pollock,  B. — As  regards  the  first  point,  had 
the  matter  been  rea  nova,  I  should  have 
liked  to  have  bad  it  further  argued;  but  the 
decision  in  Be  Da/re  Valley  Bailwajf  Oonvpany, 
(uhi  sup,)  is  binding,  and  the  convenience  of  that 
decision  is  shown  by  the  case  of  the  Duke  of 
BtLcdetich  V.  Metropolitan  Board  of  Works  (uhi 
sup.)  As  to  the  other  point  I  agree  with  the 
rest  of  the  court.  Judgment  reversed. 

Solicitor  for  the  plaintiffs,  Field,  Boscoe,  and 
Co.,  for  Jeffery,  Taylor  and  Little,  Bradford. 

Solicitors  for  the  defendants,  Phelps  and  Sidg- 
wick  for  BroTJon,  Skipton. 


Wednesday,  Moaj  10, 1876. 

(Before  Jessel,  M.B.,  EIellt,  C.B.,  Mellish,  L.J., 

and  Pollock,  B.). 

Weight  (clerk)  v,  Davies  (clerk). 

Ecclesiastical  dilapidations — Statute  34  Sf  35  Vict, 
c.  43 — EoRchange  of  livings — Mutual  releases — 
Sitnoniacal  contract. 
After  tlie  passing  of  the  Ecclesiastical  Dilapidations 
Act  of  1871  (34  ^  35  Vict.  c.  43)  an  agreement 
was  entered  into  hy  the  plaintiff  a/nd  defendxuat  for 
the  excha/nge of  thelivings  tliey  then  held,  and  one 
term  of  such  agreement  wa^  that  neither  party 
should  make  any  claim  upon  the  other  for  dilapi- 
dations. 
At  the  time  the  agreem,ent  was  made  it  was  stated 
by  the  defendant  to  the  plaintiff  that  the  necessary 
repairs  would  he  ahout  equal  in  amount  for  each 
of  the  benefices.     This,  however,  proved  otherwise, 
but  tJiere  was  no  allegation  of  fraud. 
It  was  now  sought  to  set  aside  the  agreem>ent  as 
being    against  public  policy  and  in  its  nature 
simoniacal. 
Held  (affirming  the  decision  of'  the  Common  Pleas 
Division),  that  the  agreement  was  not  in  contraven- 
tion  of  the  Ecclesiastical   Dilapidations  Act  of 
1871,  also  that  the  term  in  the  agreement  as  to 
dilapidations  was  merely  ancillary  to  the  con- 
tract  for  the  exchange,  and  that  the  contract, 
therefore,  was  not  simoniacal  or  invalid. 
This  case  came  before  the  court  upon  appeal  from 
the  Common  Pleas  Division. 

The  defendant  was  incumbent  of  Gisbum,  in  the 
county  of  York  and  the  plaintiff  was  vicar  of  the 
parish  of  St.  Mary's,  in  the  county  of  Huntingdon, 
and  subsequent  to  the  passing  of  the  Act  of 
34  &  35  Vict.  c.  43,  they  mutually  agreed  to 
exchange  livings.  In  1874  the  plaintiff  found  that 
the  amount  of  dilapidations  for  the  parish  of  Gis- 
burn  was  247 Z.  Ids.  6d.,  and  for  this  amount  he 
sought  to  make  the  defendant  liable. 

To  a  declaration  to  that  efiect  the  defendant 
pleaded  the  terms  of  the  agreement  for  exchange 
of  livings  entered  into  with  plaintiff. 

To  tbis  plea  the  plaintiff  in  his  replication 
Baid  :  That  the  repairs  necessary  for  the  parish 
of  St.  Mary's  amounted  to  the  sumof  32L  10«.,  and 
tbe  plaintiff  further  Bays  that  at  the  time  of 
making  the  said  alleged  agreement  and  exchange 
the  delendaut  represented  and  stated  to  the  plain- 
tiff that  tbe  repairs  of  tbe  buildings  of  his  the 
defendant's  said  benefice  of  Gisbum  were  merely 
nominal,  or  equal  in  amount  to  the  repairs  of  the 


plaintiff's  said  benefice  of  St.  Mary's,  and  the 
plaintiff  further  says  that  such  agreement  was 
made  by  the  plaintiff  on  the  faith  and  belief  that 
such  representation  of  the  defendant  was  true  and 
correct  and  not  otherwise ;  whereas,  in  fact  and  in 
truth,  the  repairs  of  the  defendant's  said  benefice  of 
Gisbum  amounted  to  the  sum  of  2472.  19s,  6c2.,  as 
the  defendant  knew  or  ought  to  have  known,  and 
such  statement  and  misrepresentation  and  such 
alleged  agreement  was  and  is  an  evasion  of  and 
in  contravention  of  the  said  Aot. 

This  replication  was  demurred  to  by  the  defen- 
dant, and  such  demurrer  was  argued  on  the  20th 
Jan.  1876,  and  upheld  by  the  court  (Lord  Cole- 
ridge, C.J.,  Brett  and  Denman,  JJ.). 

Against  this  judgment  plaintiff  now  appealed. 
(The  facts  of  the  case  and  the  judgment  below 
will  be  found  fully  reported  a/nte,  p.  106,  33  L.  T. 
Eep.  N.  S.  858). 

Baylis,  Q.O.  (C.  Cromvton  with  him)  for  the 
appellant. — The  plea  in  tnis  case  is  bad  and  the 
replication  good.  The  decision  in  the  case  of  Gold- 
ham  V.  Edwards  (16  C.  B.  437 ;  25  L.  T.  Eep.  0.  S. 
198 ;  24  L.  J.  189,  C.  P. ;  17  C.  B.  141,  Ex. 
Ch.)  was  prior  to  the  Act  of  1871.  The  plea  in 
this  case  is  copied  from  that  one,  but  the  law  is 
now  different.  [Jessel,  M.It. — If  you  rely  upon 
misrepresentation  in  equity  it  is  an  allegation  of 
fraud  which  is  sufficient  to  avoid  the  contract,  or 
it  is  nothing  at  all.  This  is  a  contract  which 
cannot  be  rescinded ;  it  has  no  relation  to  equitv.] 
It  is  only  stated  as  an  answer  to  the  plea.  The 
law  before  the  passing  of  this  Act  was  that  an 
action  on  the  case,  and  therefore  one  for  damages, 
could  be  brought  against  the  late  incumbent  or  his 
executors,  but  debts  would  take  priority  over 
damages.  But  now  this  is  changed  into  an  action 
for  debt  against  the  late  incumbent  or  his  repre- 
sentatives. There  were  also  two  other  methods 
of  proceeding,  by  deprivation  and  by  sequestration. 
[Jessel,  M.tt. — Under  the  old  law  the  new  incum- 
bent was  liable  to  be  sequestrated  or  deprived  of 
his  living,  whether  he  recovered  from  the  old 
incumbent  or  not.]  Yes,  and  the  Act  was  to 
amend  this ;  whereas  this  agreement  would  put  the 
parties  into  the  position  they  would  have  been  in 
prior  to  the  Act,  and  it  is,  therefore,  in  contraven- 
tion of  the  Act.  The  primary  intention  of  tbe 
Act  was  to  protect  the  benefice  and  secure  tbe 
repair  of  the  buildings.  The  preamble  clearly  shows 
that  the  position  of  the  incumbent  is  merely  that 
uf  a  trustee  for  the  living ;  if  he  receives  any  money 
he  has  to  pav  it  over  within  a  given  time  to  the 
governors  of  Queen  Anne's  bounty;  he  canaot 
release  the  old  incumbent  in  any  way.  [Mellish, 
L.J. — Tbe  real  question  is  whether  the  new  incum- 
bent is  a  trustee  of  the  action  or  not ;  if  he  is,  he 
could  never  compromise  an  action  of  this  kind.] 
It  is  contended  he  is.  [Jessel,  M.R. — Then  he 
could  never  accept  10^.  in  the  pound  though  he 
may  be  certain  he  could  not  get  more.  The  Act 
does  not  say  he  is  to  be  a  trustee  of  the  action,  il 
merely  says  that  if  he  recovers  the  money  he  must 
pay  it  over;  he  must  pay  the  money  himself, 
but  the  Act  does  not  nay  he  shall  recover  it  from 
the  old  incumbent.  To  say  "  if  you  get  money  it 
shall  be  trust  money  "  is  different  to  saying  "  you 
shall  be  a  trustee  to  get  the  money."]  Sect.  39 
creates  tbe  trust.  The  47th  section  would  be 
rendered  a  dead  letter  by  an  agreement  such  as 
tbis  ;  under  nects.  40  and  60  the  new  incumbent  is 
made  liable  if  tbe  old  incumbent  does  not  pay ; 
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but  this  is  a  new  liability  only  oomiDg  into  operation 
after  six  months.  [Hellish,  L.J. — So  long  as  the 
new  incnmbent  pays,  it  matters  to  no  one  save 
himself  who  has  provided  the  money.]  I  now 
proceed  to  tlie  replication  that  the  agreement  was 
simoniacal.  [Jesssl,  M.B. — If  there  was  any 
simony  it  was  upon  your  side.  To  take  a  living 
plos  a  benefit  is  not  simony,  which  is  what  you  are 
complaining  of.  How  can  it  be  simoniacal  to  say, 
"  I  will  take  a  living  bot  won't  pay."  You  allege 
thsit  you  gave  about  200Z.  to  get  your  living,  which 
may  be  simony,  but  that  cannot  make  the  other 

Sresentation  simomacaL]  In  Downea  v.  Craig  (9 
[.  &  W.  166)  Lord  Abmger  appears  to  suggest 
that  an  arrangement  of  this  kind  would  be  simo- 
niacal. On  both  these  grounds,  therefore,  the 
judgment  of  the  court  below  should  be  reversed. 

GuUy  and  Crump,  for  the  respondent,  were  not 
called  upon. 

Jessel,  M.E. — This  is  an  appeal  from  the  Com- 
mon Pleas  Division  as  to  the  effect  to  be  given  to 
an  agreement  entered  into  between  plaintiff  and 
defendant.     The    questions    raised    are  two.     It 
appears  that  an  agreement  was  entered  into  by  the 
parties  for  an  exchange  of  livings,  one  term  of 
which   was   "  that  no  payment  of  any  kind   on 
either  side  should  be  made  for  dilapidations."  Now 
it  does  not  appear  what  the  respective  values  of 
the  livings  were,  but  it  is  said  that  the  defendant 
represented  that  the  dilapidations  for  his  benefice 
of  Gisburn  were  merely  nominal,  or  about  the  same 
in  amount  an  for  the  plaintiff's   benefice  of  8t. 
Mary's,  but  there  is  no  allegation  in  the  pleadings 
that  this  aj^reement  was  made  corruptly,  nor  is 
there  anything  to  show  that  this  arrangement  as 
to  dilapidations  was  anything    but  merely  sub- 
sidiary to  the  contract  tor  the  actual  exchange, 
and  not  itself  the  motive  for  the  exchange.     Tne 
plaintiff  now  finds  that  he  has  to  pay  2502.,  whereas 
the  defendant  was  only  to  pay  302.,  whereupon  he 
says,  "  1  can  recover  the  larger  sum  from  you  (the 
defendant),  because  my  bargain  to  pay  that  sum 
for  you  is  illegal,  as  it  is  against  the  policy  of  the 
Act  of  1871.     I  was  the  bare  trustee  of  the  action 
for  the  Governors  of  Queen  Anne's  Bounty ;  I  could 
not,  therefore,  release  you  from  the  action,  so  you 
are  as  liable  as  if  no  agreement  bad  been  made  by 
us."     Secondly,  it  is  said  that  the  bargain  is  a 
simoniacal  one,  and  that  therefore  the  plaintiff  can 
avoid  as  much  of  it  as  is  illegal  without  avoiding 
the  whole.     On  the  first  point  it  is  only  necessary 
for  us  to  consider  the  true  meaning  of  the  Eccle- 
Hiastical  Dilapidations  Act  of  1871.     Before  that 
Act  was  passed  there  was  an  action  for  damages 
tor  the  amount  of  the  dilapidations,  and  it  might 
have  happened  that  the  new  incumbent  might 
have  recovered  the  whole  amount  and  put  it  into 
his  own  pocket,  and  in  that  way  the  living  might 
have  wholly  tost  it.      The  new  Act  enables  the 
bishop  to  have  the  dilapidations  surveyed  and  to 
point  out   how   the   necessary   repairs  are  to  be 
made,  and  it  alsO  enables  the  new  incumbent  to 
bring  an  action  for  debt  tor  th(i  amount  staled  by 
ihe  surveyor  in  his  report  against  the  old  incum- 
bent   or    his     representatives.      But    when    the 
new  incumbent  recovers  the  money  he  is  to  pay 
it  over  to  Queen  Anne's  Bounty,  and  whether  he 
recovers  it   or  not,  he  is  still  liable  to    pay   the 
amount  within   six   months,   and  also  to  do  the 
repbirs,  though  when  done  he  can  get  the  money 
bock ;  and  even  t  hough  the  amount  of  repairs  might 
exceed   that  stated  in  the  surveyor's  report,  he 
Mag.  Gas. — Vol.  X. 


would  be  still  liable.    If  he  neglected  to  do  the 
work,  then  the  Governors  of  Queen  Anne's  Bounty 
might  do  it  themselves.    The  result  is  that  an 
easy  remedy  has  been  provided  by  the  Legislature 
for  insuring  the  necessary  repairs, and  the  remedies, 
though  themselves  simplified,  are  not  changed  in 
substance.     The  36th  and  37th  sections  of  tne  Aot 
do  not  make  the  new  incumbent  a  trustee  of  the 
action,  but  of  the  proceeds  he  may  receive  from 
the  old  incumbent,  which  is  a  totally   different 
thing.     A  trustee  of  an  action  cannot  release  the 
debtor  of  a  cestui  que  ti-ust.  from  the  action ;  the 
person  released  would  be  still  liable;  but  the  ques- 
tion between  the  trustee  releasing  and  the  party 
released  would  be  quite  a  different  one.     Such  an 
interpretation  of  this  Act  would  also  very  much 
interfere  with   the  new  incumbent  making  any 
compromise  with  the  old  one ;  he  could  only  do  it 
by  an  appeal  to  the  court,  which  would  be  a  most 
undesirable  state  of  affairs.     The  words  of  the  Act 
are  plain ;  sect.  36  runs,  **  fhe  sum  stated  in  the 
order  as  the  cost  of  the  repairs  shall  be  a  debt  due 
from  the  late  incumbent,  his  executors  or  adminis- 
trators,   to  the    new    incumbent,    and    shall    be 
recoverable  as  such  at  law  or  in  equity."    The 
sum  is  to  be  a  debt,  and  therefore  the  creditor  can 
release  it.    The  37th  section  says,  *'  The  new  in- 
cumbent shall,  as  and  when  he  shall  recover  the 
said  sum,  forthwith  pay  the  amount  recovered  to 
the  governors;    and  if  and  whenever  he    shall 
recover  any  further  part  of  the  said  sum  he  shall,  in 
like  manner,  forthwith  pay  to  the  governors  the 
further  part  so  recovered."    Now,  I  am  of  opinion 
it  would  l^ave  been  much  better  if  the  same  words 
had  been  used  in  the  second  clause  of  this  section 
as  in  the  first,  for  I  am  satisfied  they  mean  the 
same  thing,  i.e.,  that  "  if "  and  **  whenever  "  mean 
the  same  as  "  as  "  and  "  when  "  in  the  first  clause; 
neither  of  these  sections  says  the  new  incumbent 
"  shall  sue,"  they  lay  no  obligation  upon  him  to 
recover  the  money.    They  make  him  trustee  of 
the  money  he  haH  received,  and  do  no  more.     By 
the  40th  section  the  new  incumbent  is  bound  to  pay 
the  balance  to  the  governors,  whefther  he  gets  it 
or  not.   Again,  by  the  42nd  section  the  new  incum- 
bent is  bound  to  have  the  repairs  executed  within 
eighteen  months.     Then  the  47th  section,  which 
has  been  referred  to  in  the  course  of  the  argument, 
depends  entirely  upon  a  final  certificate  having 
been  given ;  if  the  new  incumbent  cannot  geo  that 
certiticate  sect.  47  will  not  apply  to  him.    As  to 
the  second  point,  it  is  not  alleged  in  the  pleadings 
that  the  contract  is  simoniacal ;  to  make  it  so  you 
must  allege  that  the  inducement  for  t  he  exchange 
was  the  payment  of  money  or  money's  worth,  but 
there  is  nothing  of  the  kind  here,  the  arrangement 
as  to  the  repairs  is  merely  ancillary  to  the  contract 
for  exchange,  and  neither  party  looiced  upon  it  as  an 
inducement  or  motive.    Plaintiff  certainly  did  not 
for  he  thought  the  dilapidations  were  about  equal 
in  amount,  and  still,  even  supposing  the  defend- 
ant had  known  of  the  difference,  he  would  have 
been    receiving  and   not  giving  a  consideration. 
The  expression  that  he  **  ought  to  have  known  " 
is  so  vagii3  that  it  may  mean  anything;  it  may 
mean  that  he  ought  to  have  got  a  surveyor  to 
make  a  long  and  c&ref  ul  eXfimination  for  which  he 
may   have  had  even   to   take  down  part  of   the 
buildings,  but  it   surely  caimot   mean  that  as  a 
clergyman  he  oUght  to  have  known.     The  words 
are  too  vague  and  toogeneral.   A  simoniacal  agree- 
ment is  a  corrupt  one  and  a  corrupt  one  of  a  very 
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bad  kind.     I  do  not  think  we  can  listen  to  a  sng- 

festion  of  anything  of  the  kind  upon  these  pleas, 
he  appeal  must  be  dismissed. 

Ejsllt,  C.B. — This  action  arises  from  an  exchange 
of  livings,  one  of  the  terms  of  the  bargain  being 
that  plaintiff  should  not  call  upon  defendant  to 
execute  any  repairs  or  make  good  any  dilapidations. 
After  this  agreement  had  been  entered  into,  with 
the  assent  of  the  respective  patrons  and  bishops, 
an  order  was  made  npecifying  the  amount  of 
repairs  necessary,  which  was  between  200Z.  and 
3002.,  and  this  action  is  brought  to  recover  that 
amount  from  the  defendant.  The  latter  says 
that  the  plaintiff  is  precluded  from  bringing 
his  action  by  the  above  agreement.  The  case 
cited  (ubi  su/p.)  is  decisive  to  show  that  such 
an  action  could  not  have  been  maintained  prior  to 
the  late  Act,  but  it  is  argued  that  now  the  case  is 
otherwise,  and  that  such  an  agreement  as  the 
above  is  against  public  policy,  and  it  would  be  so 
if  it  had  a  direct  tendency  to  violate  the  provisions 
of  an  Act  of  Parliament.  But  the  effect  of  the 
new  Act  is  merely  that  the  new  incumbent  may 
maintain  an  action  for  debt  against  the  old  incum- 
bent, and  then  there  are  a  series  of  provisions  as 
to  what  he  is  to  do  with  the  money  he  recovers. 
The  Act  also  contemplates  the  possibility  of 
this  money  not  being  recovered,  and  then  the  new 
incumbent  is  himself  liable ;  that  is  done  for  the 
benefit  of  the  parish.  If  the  money  is  not  recovered 
the  law  is  not  defeated  and  nullified,  for  the  new 
incumbent  may  be  compelled  to  do  the  repairs,  and 
that  is  all  the  Act  requures.  In  case  he  mils  to  do 
them  he  remains  liable  for  the  rest  of  his  life ;  so 
there  can  be  nothing  against  the  policy  of  the  law 
in  releasing  the  old  incumbent,  when  by  the  43rd 
section  the  right  against  the  new  incumbent  can 
be  enforced  bjr  sequestration.  A  very  clear  and 
sound  distinction  has  been  taken  by  the  Master 
of  the  Bolls— namely,  that  he  is  not  trustee 
for  the  action,  but  only  for  any  money  he  m^ 
have  recovered  from  the  old  incumbent.  If 
the  new  incumbent  receives  money  he  must  pay 
it  over ;  if  he  does  not  he  remains  liable  himself,  and 
in  either  case  the  law  is  satisfied.  As  to  the 
second  point  that  the  contract  is  void  for  simony 
or  fraud,  the  answer  is  clear,  in  either  case  the  law 
requires  that  the  charge  should  be  precisely  and 
expressly  stated ;  here  there  is  no  express  allega 
tion  of  simony  or  fraud,  and  we  cannot  infer  it 
from  obscure  language  such  as  this.  The  judgment 
of  the  court  below  must  be  affirmed. 

Mbllish,  L.J.  and  Pollock,  B.  concurred. 

Judgment  aMrmed. 

Solicitors  for  the  plaintiff,  8hato  and  Tremellen, 

Solicitors  for  the  defendants,  Norris,  AUen,  and 
Carter, 


Friday,  June  16, 1876. 

APPEAL  PBOU  EXCHEQUEB  DIVISION. 

(Before  Jahes  and  Mellish,  L.JJ.,   Bagoallat, 

J. A.  and  Quain,  J.) 
Wooler  and  Wipe  v.  Knott. 

Landlord  amd  tena/nt — Lease  of  publiohouse — 
Tenant's  covenant  not  to  do  any  a^  "to  affect 
the  licence  " — Construction — OonmcHon  of  tena/nt 
by  justices  for  offences  against  the  Licensing 
Acts — Convictions  not  recorded  on  licence — 
Breach  of  covenant — Forfeiture — Licensing  Acts 
1872  and  1874  (35  ^  36  Vict.  c.  94.  and  37  &  38 
Vict.  c.  49,  «.  13). 


After  the  Licensing  Act  of  1874  came  into  operatum 

the  defendant  beeams  lessee  of  a  puhUe^house  be* 

lording  to  the  plaintiffs,  and  by  the  lease  (eon- 

taining  the  usual  clause  of  forfeiture  for  breach 

of  covenant),  the  defendant  covenanted  *'not  to 

do,  omitf  or  pemUt  or  suffer  to  be  done  or  omitted, 

any  a^t,  matter,  or  thing  whatsoever  thai  can  or 

madf  affect,  lessen,  or  make  void  either  or  any  of 

the  licences  for  the  time  being  granted  to  the  said 

public'house,*'    Defendant  was  convicted  before 

the  justices  of  having  committed,  on  the  same  day, 

two  offences  against  the  Licensing  Acts,  but  tns 

justices  directed,  under  sect.  13  of  the  Act  of  1874^ 

that  neither  of  the  convictions  should  be  recorded 

on  the  defendant's  licence. 

Held  (afHrmvng  the  decision  of  the  Cowrt  of  JBb* 

chequer  below),  that  the  licence  was  not  **  affected  " 

within  t?ie  meaning  of  the  covenant  in  the  lease 

by  such  convictions,  and  consequently  that  there 

had  been  no  breach  of  eovena,nt,  ana  no  forfei" 

ture. 

This  was  the  plaintiff's  appeal  from  a  decision  of 

the  Excheauer  Division  (Kelly,  C.B.  and  Huddle- 

ston,  B.)  allowing  a  demurrer  of  the  defendant  to 

the  plaintiff's  statement  of  claim  in  an  action  of 

ejectment  for  breach  of  covenant. 

The  case  below  is  fullv  reported  in  84  L.  T. 
Rep.  N.  S.  362,  where  all  the  facts  are  set  oat. 
They  sufficiently  appear,  however,  in  the  beadnote 
above.  By  the  Licensing  Act  1874  (37  &  38  Viet., 
c.  49),  s.  13 : 

Where  any  lioensed  person  is  oonvioted  of  any  offenoe 
against  the  prinoipal  Act  (1872),  whioh  bv  snoh  Act  wm 
to  have  been,  or  might  nave  been  endorsed  npon  Ike 
lioenoe,  or  of  any  offenoe  against  thie  Act,  the  oonrt 
before  whom  the  offender  is  brought  ahall  oaose  tiie 
register  of  lioenoeB,  in  whioh  the  lioence  of  the  offender 
is  entered,  or  a  oopy  of  the  en  trips  therein  relating  to  the 
lioence  of  the  offender,  certified  in  manner  prescribed  l^ 
sect.  58  of  the  prinoipal  Act.  to  be  produoed  to  the  oonrt 
before  pjassing  sentence,  and  after  inspecting  the  entries 
therein  in  relation  to  the  licence  of  the  offender,  or  each 
copy  thereof  as  aforeeaid,  tbe  conrt  shall  declare  as  part 
of  its  aentonce  whether  it  will  or  will  not  caose  the  con- 
viction for  snoh  offenoe  to  be  recorded  on  the  licence  of 
the  offender,  and  if  it  decides  that  snoh  record  is  to  be 
made  the  same  shall  be  made,  ko. 

Morgan  Howard,  Q.G.  and  Willis  for  the  plain* 
tiffs. — An  act  affecting  the  licence  was  complete, 
and  the  covenant  in  the  lease  was  broken  directly 
anything  was  done,  which  could  be  the  ground  of 
a  conviction  which  might  be  recorded  on  the 
licence.  Under  the  Act  of  1872  every  conviction 
was  endorsed,  and  there  was  no  discretion  left  in 
the  justices  as  to  whether  they  would  or  would 
not  endorse  a  conviction  on  the  licence.  Directly 
an  act,  which  might  lead  to  a  conviction,  was 
done,  the  lessee  had  done  all  that  she  could  do  to 
endanger  the  licence.  The  act  itself  is  the  thing 
to  look  at,  and  not  what  the  justices  may  do  in 
dealing  with  it.  [  Jamss,  L.  J. — I  grant  that ;  but 
three  indorsements  are  necessary  to  forfeit  tbe 
licence,  and  can  yon  sav  that  an  act  or  acts  that 
will  cause  one  or  two  indorsements — and  are  there- 
fore, io  some  sense,  on  the  road  to  the  forfeiture 
of  the  licence — can  be  said  to  "  affect "  the  licence 
in  a  sense  involving  forfeiture  of  the  lease  F] 
Then  it  is  submitted  that,  by  the  operation  of 
other  sectioDs  of  the  Act  of  1872,  the  licence  has 
been  "affected.''  Sect.  36  of  that  Act  says  a 
register  shall  be  kept  in  which  things  affecting 
the  licence  shall  be  entered  ;  and  (sect.  55,  sub-s. 
3)  that  convictions  shall  be  entered  on  the  register. 
[MsLLiSH.  L.J. — The  words  are  *'  such  conviction." 
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That  means  a  oonviction  that  has  been  indorsed 
on  the  licence.]  [Jambs,  L.J. — Sect.  56  shows 
that  repetition  is  the  offence  Parliament  had  in 
▼iew.]  The  licence  is  a  form  of  property,  and  the 
falne  of  it  to  the  landlord  would  be  affected  by  a 
oonTiction.  [James,  L.J. — ^The  lease  does  not  say 
"affecting  the  value  of  the  licence ; "  you  are  really 
reading  it  as  if  the  corenant  were  that  nothing 
ahoald  be  done  against  the  licensing  laws.  [It 
can  scarcely  be  denied  that  the  prospects  of  renewal 
ire  worse  than  they  were;  and,  if  so,  how  can  it 
be  dispated  that  the  licence  is  '*  affected  P  "  The 
▼eiy  ODJect  of  this  covenant  was  to  protect  the  re- 
newal of  the  licence — it  is  for  the  benefit  of  the 
landlord.  [Mellish,  L.J. — But  the  words  are 
"the  licence  for  the  time  being,"  and  a  licence 
nnver  lasts  longer  than  a  year.]  Suppose  the 
action  of  ejectment  had  been  brought  tne  same 
day,  it  could  not  have  been  said  that  the  land- 
lord must  wait  till  it  is  seen  what  the  justices 
will  do. 

Cave,  p.G.  and  Heath,  for  the  defendant,  were 
not  called  upon. 

James,  L.J. — I  am  of  opinion  that  the  decision 
of  the  oonrt  below  was  ri^ht  and  must  be  affirmed. 
It  is  argued  here  as  if  this  covenant  was  equivalent 
to  a  covenant  that  no  offence  against  the  Licensing 
Acts  should  be  committed.  If  that  had  been  the 
intention  it  would  have  been  very  easy  to  say  so ; 
but  that  has  not  been  said.  The  words  are, 
nothing  shall  be  done  *'  that  can  or  may  affect, 
lessen,  or  make  void  either  or  any  of  the  licences 
for  the  time  being."  An  act,  repetition  of 
which,  under  certain  circumstances,  if  followed  by 
certain  other  acts,  might  **  affect "  the  licence,  is 
not  itself  an  act  **  affecting  "  the  licence.  It  is 
not  to  be  presumed  that  the  person  will  do  the 
further  acts  and  offences.  It  is  not  enough  that 
it  is  poBsible  or  probable  that  the  other  a»cts  will 
be  done.  An  act  which  may  affect  the  minds  of 
the  justices  on  a  future  occasion,  as  when  they 
have  to  consider  whether  they  shall  renew  the 
licence  or  not,  cannot  be  said  to  be  an  act 
"  affecting ''  the  licence. 

Hellish,  L.J. — I  am  of  the  same  opinion.  If 
the  justices  had  ordered  these  two  convictions  to 
lie  recorded  on  the  licence,  then,  I  think,  the 
licence  would  have  been  affected,  for  then  its 
renewal  would  have  been  greatly  endangered.  As 
to  whether  one  conviction  recorded  would  have 
been  enough  I  am  in  doubt,  and  will  say  nothing ; 
but  if  none  is  recorded,  I  am  clearly  of  opinion 
that  the  licence  is  not  affected,  so  that  a  forfeiture 
must  follow.  I  think  the  covenant  does  not  relate 
to  affecting  the  chance  of  renewal,  but  the  existing 
licence. 

i^AGG ALLAY,  J. A.  —  Nothing  would  have  been 
easier  than  to  have  made  a  forfeiture  clause  ex- 
tending to  all  offences  against  the  Licensing  Acts. 
But  that  has  not  been  done;  and  it  is  impossible 
to  put  such  a  construction  on  these  words,  occur- 
ring as  they  do,  in  a  forfeiture  clause,  and,  there- 
fore, demanding  a  construction  favourable  to  the 
lessee. 

QuAi9,  J.  —  These  acts,  and  the  conviction 
following  upon  them,  do  not  affect  the  licence. 
They  may  affect  the  character  of  the  tenant,  but 
they  do  not  affect  the  property  of  the  landlord 
through  the  licence.  That  is  as  good  as  ever  it 
was.  If  there  had  been  any  endorsement  on  the 
licence  tlien,  no  doubt,  a  serious  question  would 
have  arisen,   but  there  has  been  none,  and  the 


licence  is  as  good  as  if  there  had  been  no  oon- 
victions.  The  covenant  does  not  relate  to  the 
chance  of  renewal,  but  to  the  existing  licence. 

Judgment  beloto  confirmed.        Appeal  dismissed. 
Solicitor  for  the  plaintiffs,  0.  B,  Wool&r, 

Solicitors  for  the  defendant,  Miffe,  Bussell,  and 
Iltffe,  for  Barron,  Darlington. 


SITTINGS  AT  LINCOLN'S  INN. 

B«port«d  by  H.  Psat  and  E.  Stbwabt  Sochs,  Eiqis,, 

Barrlaters-At-Law. 


Monday,  March  27, 1876. 

(Before  Jaues  and  Mjsllish,  L.JJ.,  and 
Baggallat,  J.Al.) 

AtTOBVBT-GeKERAL  V,    COBFOKATIOK    OF     SUNDEE- 

LAND. 

Powers  of  m/unicipal  corporations — Public   walks 
and  pleasure    grounds — OouneU    chamber    and 
qfices — Museum,    library,    a/nd    conservalory — 
Public  Health  Act  (11  ^  12  Vict,  c,  63),  s,  74. 
Land  was  vested  in  a  corporation  in  trust  and  to  the 
intent  that  the  same  mi^ht  be  used  only  as  and 
for  pvhlic  walks  or  pleasure  arounds  for  the  use 
of  the  inhabitants  of  the   borough.     The   land 
having  been  laid  out  as  a  public  park,  the  cor- 
poration proposed  to  erect  on  part  of  it  a  cotrndl 
chamber  ana  offices  and  a  museum,  library,  and 
conservatory.    An  information  ai  the  relatimi  of 
some  inhabitants  ami  ratepayers  prayed  that  the 
corporation   might    be    restrained  from   appro- 
priating any  portion  of  the  park  as  a  site  for 
the  erection  of  any  town  buudings,  or   of  any 
building  which  was  not  needed  for  or  incidental 
to  the   nMtnienance   of  the   park   as    a   public 
pleasure  ground. 
Held  (affirming  the  decree  of  V,  0,  Malins)  that 
the  case  turned  on  the  11  ^12  Vict  c,  63,  s.  74; 
and  that  the  erection  of  the   council-room   and 
offi,ces  was  unlawful-,  thai  a  portion  of  the  land 
might  be  appropriated  to  the  erection  of  a  museum 
and  conservatory,  and  (varying  the  decree  of  the 
Vice- Chancellor)  that  the  erection  of  a  free  library 
as  well  as  a  museum   and    conservatory,    was 
allowable  as  tending  to  promote  the  convenient 
use  of  the  grounds. 
This  was  an  appeal  by  the  defendants  from  a  decree 
of  Vice-Ohancellor  Bacon,  raising    the    question 
whether  a  corporation  could  appropriate  as  a  site  ior 
the  erection  of  a  council  chamber  and  offices,  and 
of  a  public  library,  museum,  and  conservatory,  any 
part  of  a  public  park  and  recreation  ground  which 
had  been  vested  in  them  in  trust  to  be  used  as  and 
for  public  walks  or  pleasure  grounds  for  the  use  of 
the  inhabitants  of  the  borough.     In  the  year  1844 
a  scheme  was  got  up  for  making  a  park  and 
recreation  ground  on  Building-hill  in  Sunderland, 
and  on  an  application  by  the  corporation  and 
certain  inhabitants  of  Sunderland  to  the  Treasury 
for  a  grant  in  aid,  they  were  informed  by  their  Lord- 
ships that  they  approved  of  the  proposed  scheme 
and  were  prepared  to  make  a  grant  of  750Z.  for  the 
purpose  on  the  usual  conditions,  viz.,  "  that  the 
money  will  be  issued  if  the  ground  when  pur- 
chased is    legally  and   permanently  saved   as  a 
place   of  recreation  for  the  people."     The   grant 
having  been  duly  made,  a  piece  of  land  containing 
fifteen  acres  was  purchased  in  1852,  and  in  the 
purchase  deed  the  corporation  covenanted  that  the 
land  "  shall  be  used  only  as  and  for  public  walks 
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or  pleasure  grouDds  for  the  use  of  the  inhabitants 
of  the  borough  of  Sand«^rland,  and  that  no  mes- 
suage or  other  buildings  shall  hereafter  be  erected 
thereon  other  than  the  walls,  or  seats,  or  summer 
houses,  or  any  building  or  buildings  for  a  museum, 
or  other  public  purpose  of  a  like  nature,  or  for  the 
abode  of  the  parties  attendant  upon  and  connected 
with  such  walks,  pleasure  grounds,  and  buildings, 
but  no  part  of  the  said  lands  and  hereditaments 
shall  be  used  as  a  cemetery,  or  burial  ground,  nor 
shall  any  school,  penitentiary,  hospital,  or  lunatic 
asylum,  or  the  like,  be  built  on  any  part  thereof." 
This  land  was  laid  out  and  completed  as  a  park 
accordingly  and  became  known  as  "  the  Sunder- 
land park."  In  1863  the  Korth-Eastem  Railway 
Company  offered  to  sell  to  the  corporation  three 
sites  contiguous  to  the  park,  containing  together 
about  ten  and  a  half  acres,  for  10,000Z.  The  cor- 
poration bein^  the  local  board  of  health  in  Sunder- 
land deemed  it  desirable  to  purchase  this  land  as 
an  addition  to  the  park,  and  in  April  1863  made  a 
formal  application  to  the  Home  Secretary  for  his 
approval  of  a  proposal  "  to  purchase  the  ground 
and  to  maintain,  lay  out,  and  plant  it  as  public 
walks  and  pleasure  grounds,  as  an  addition  to  and 
extension  of  the  present  park  in  accordance  with 
the  74th  section  of  the  Public  Health  Act  1848." 
This  application  was  made  under  the  Borough  of 
Sunderland  Act  1851,  with  which  was  incorporated 
the  Public  Health  Act  1848,  the  74th  section  of 
which  latter  Act  authorised  local  boards  of  health, 
with  the  approval  of  the  general  board,  to  provide 
public^ walks  and  pleasure  grounds.  In  Aug.  1863 
the  Home  Secretary  retumedan  answer  which,  after 
referring  to  the  application  and  the  report  of  an 
inspector  on  the  subject,  continued :  "  Now, 
therefore,  I,  having  made  inquiry  into  the  applica- 
tion, do  hereby  under  my  hand  sanction  the  pur- 
chase, by  the  said  corporation  as  acting  as  such 
local  board  of  health,  of  land  as  described  in  the 
aforesaid  application  and  report  for  the  extension 
of  the  existing  Sunderland  park  under  the  powers 
and  authority  of  the  Public  Health  Act  1848, 
incorporated  in  the  Borough  of  Sunderland  Act 
1861 ;  and  I  do  hereby  further  sanction  their 
borrowing  at  interest  the  sum  of  11,000L  to  defray 
the  cost  of  such  purchase  and  laying  out  the  said 
land  for  the  aforesaid  purpose,  on  the  credit  of  the 
Sunderland  district  rates."  The  land  was  pur- 
chased accordingly  and  conveyed  by  a  deed  of 
April  1864  which  declared  that  the  land  was  to  be 
used  only  for  public  walks  and  pleasure  grounds. 
Shortly  afterwards  the  newly  purchased  grounds, 
witn  the  exception  of  about  a  quarter  of  an  acre  at 
their  north-western  extremity,  were  laid  out  as 
pleasure  grounds  andthrowninto  the  original  park. 
The  land  was  purchased  and  laid  out  by  means  of 
11,000{.  borrowed  upon  the  security  of  the  general 
district  rates.  In  1875  the  corporation  determined 
to  employ  this  quarter  of  an  acre  as  a  site  for  the 
erection  of  town  buildings,  including  accommoda- 
tion for  a  museum  and  library  and  public  offices, 
and  on  the  8th  April  in  that  year  they  issued  an 
advertisement  for  plans,  specifications,  and 
estimates  for  the  erection  on  this  land  of  a  council 
chamber  and  offices,  museum,  and  library. 

In  May  1875  an  informarioii  was  filed  at  the 
relation  of  three  inhabitants  and  ratepayers  of 
Sunderland,  praying  that  the  corporation  might 
be  restrained  from  appropriating  any  ]>ortion  or 
portions  of  the  park  as  sites  or  a  site  for  the 
erection  of  any  town  buildings  or  for  any  erection 


or  buildings  which  'viras  not  needed  for  or  inci- 
dental to  the  maintenance  of  the  said  park  as 
public  walks  or  pleasure  grounds. 

At  the  hearing  in  the  court  below  it  was  ad- 
mitted that  part  of  the  plan  of  the  corporation 
was  to  erect  a  winter  garden  or  conservatoxy,  and 
to  establish  a  school  of  art  as  well  as  a  library, 
llie  Vice-Chancellor,  in  his  judgment,  after 
stating  the  facts,  continued :  It  is  plain  that  these 
lands  were  vested  in  this  corporation  for  a  public 
purpose.  It  has  been  argued  over  and  oyer  ai^ain 
that  a  discretion  was  given  to  the  corporation. 
But  more  than  ten  years  ago  this  land  was  granted 
to  be  used  "  only  as  and  for  public  walks  or 
pleasure  grounds  for  the  use  of  tne  inhabitants  of 
the  borough,"  and  that  trust  has  been  executed 
by  the  corporation  ever  since.  Acts  of  Parlia- 
ment have  been  referred  to,  which  give  very  ex- 
tensive powers  to  corporations.  They  give, 
amongst  other  things,  powers  to  build  offices ;  but 
they  do  not  give  powers  to  build  offices  upon 
other  peoples'  land  or  to  taike  other  peoples'  land 
for  that  purpose.  Now,  these  lands  have  been 
made  into  a  park,  which  is  intended  only  for  the 
recreation  ana  healthful  exercise  of  the  people  of 
Sunderland.  It  has  been  argued  that  these 
statutes  may,  by  a  circuity,  be  brought  round  to 
give  to  the  corporation  power  of  constructing 
buildings  for  other  purposes,  provided  such  pur- 
poses are  not  inconsistent  with  public  use  and 
benefit.  But  I  am  of  opinion  that  buildings 
which  are  intended  for  purposes  not  connecteid 
with  public  walks  or  pleasure  grounds  are  plainly 
unlawful.  As  to  the  museum  and  conservatory, 
it  is  a  totally  different  thing.  I  think  the  build- 
ing of  a  museum  is  entirely  within  the  original 
trust.  Such  a  building  may  be  erected  on  any 
suitable  spot  within  the  discretion  of  the  defen- 
dants. This  the  corporation  are  able  to  do;  but 
they  are  not  able  to  transport  their  municipal 
offices  to  the  park  from  some  other  portion  of  the 
town  of  Sunderland.  There  will  be  an  injunction, 
therefore,  to  restrain  the  defendants  from  erecting 
any  municipal  or  other  building  in  the  park, 
except  a  museum  or  conservatory.  I  am  also 
against  the  defendants  in  the  matter  of  the 
erection  of  a  library  and  school  of  art.  The  cor- 
poration must  pay  the  costs  of  the  suit." 

A  decree  having  accordingly  been  made  re- 
straining the  corporation  from  appropriating  any 
part  of  the  park  as  a  site  for  the  erection  of  anv 
town  buildings,  or  any  erection  or  building  whicli 
erection  or  building  should  not  be  needed  for  or 
incidental  to  the  maintenance  of  the  said  park  as 
public  walks  or  pleasure  grounds,  other  than  a 
museum  or  conservatory,  and  from  applying  any 
rates  to  such  prohibited  purposes,  the  corporation 
appealed. 

Sir  H.  Jctchsorit  Q.O.  and  Owen,  for  the  appel- 
lants.— The  question  was  simply  one  of  law — 
whether  this  piece  of  land  was  or  was  not 
affected  with  a  trust  which  prevented  its  being 
employed  by  the  corporation  m  the  manner  pro- 
posed P  They  denied  there  was  any  dedication  of 
the  land  in  trust  for  the  purposes  of  a  park  only ; 
and  contended  that  whatever  dedication  there 
might  have  been  was  subject  to  the  discretion  of 
the  corporation,  and  that  the  proposed  buildinffs 
were  not  inconsistent  with  the  purposes  of  a  pan. 
The  effect  of  the  Treasury  minute  of  1844  was  to 
give  a  discretion  to  the  corporation,  who  were 
acting  for  the  public  benefit,  and  were,  in  fact,  no 
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other  than  a  oommittee  of  the  ratepayers  gene- 
rally.   The  land  was  to  be  used  as  a  place   of 
recreation  for  the  people,  but  the  manner  of  such 
reareation  was  left  to  the  decision  of  the  rate- 
payers.    They  wonld  not  contend   that  express 
aathority  was  to  be  found  for  the  proposition  that 
land  vested  in  a  corporation  for  the  purpose  of 
a  public  park  might  be  used  for  building  a  town 
hall ;  but  they  contended  that  corporations  gene- 
rally were  empowered  by  statute  to  do  by  circuity 
what  the  Sunderland  corporation  were  proposing 
to  do,  and  therefore   that  the   court  would  not 
interfere  with  their  doing  it    directly.     By  the 
35tb  section  of  the  Public  Health  Act  1848  (11  & 
12  Yict.  c.  63)  the  local  board  must  provide  and 
maintain  necessary  ofEces,  and  by  the  35th  section 
of  the  Labouring  Classes  Lodging  Houses  Act 
1851  (14   &   15   Yict.  c.  34),  the  council  or  the 
local  board  might  appropriate  for  the  purposes  of 
the  Act,  in  the  borougn  or   district,  any  lands 
vested  in  them  respectively.    The  33rd  section  of 
the  Literary  and  Scientific  Institutions  Act  1854 
(17  &  18  Vict.  o.  112)  defined  the  institations  to 
which  the  Act  applied,  and  included  institutions 
for  the  promotion  of  science,  literature,  and  the 
fine  arts,  libraries,  and    public  museums.     The 
Public  Libraries  Act  of  1855  also  authorised  the 
application  of  a  part  of  the  land  as  a  site  for  a 
public  library.    They,  therefore,  submitted  that 
this  land  might  be  treated  in  the  way  proposed. 

Kay,  (^O.  and  Oaldecott  in  support  of  the 
decision  of  the  Vice-Ohancellor. — ^The  words  of 
sect.  18  of  the  Public  Libraries  Act  1855  could 
not  be  construed  so  as  to  include  a  council 
cfaacnber  and  offices.  They  did  not  object  to  the 
erection  of  a  conservatory,  but  a  museum  and 
library  were  clearly  not  within  sect.  74  of  the 
Public  Health  Act  on  whicb  the  case  must  turn. 
The  object  of  that  Act  was  to  provide  an  open 
air  place  of  enjoyment  and  recreation  for  the 
people  and  no  building  except  one  incidental  to 
a  garden  ought  to  be  allowed.  If  buildings  had 
been  intended  they  would  have  been  mentioned  in 
the  Act. 

James,  L.J. — As  regards  the  first  point  decided 
by  the  yice-Chancellor,  I  am  of  opinion  that  the 
order  is  clearly  right,  the  corporation  having  no 
more  authority  to  use  any  of  this  land  as  the 
site  of  a  town  hall  than  to  use  it  for  erecting 
shops.  The  original  park  was  appropriated  as  **  a 
place  of  recreation,  and,  according  to  the  Act 
under  which  the  land  now  in  question  was  acquired, 
it  must  be  used  "as  public  walks  or  pleasure 
grounds."  These  words  are  not  to  be  construed 
too  narrowly.  It  is  admitted  by  the  information 
that  some  buildings  are  allowable,  and  the  prayer 
is,  as  it  seems  to  me,  quite  correct.  The  corpora- 
tion is  in  the  position  of  a  trustee,  and  the  ques- 
tion is  whether,  in  building  a  museum  and  library, 
it  is  improperly  executing  the  trust.  The  primary 
object  of  the  trust  is  to  provide  a  place  of  enjoy- 
ment and  recreation ;  nothing  is  improper  which 
conduces  to  that  object,  and  we  oagnt  not  to 
quarrel  with  anything  which  the  corporation  in  a 
reasonable  exercise  of  their  discretion  consider 
conducive  to  it.  It  is  admitted  that  the  erection 
of  a  conservatory  is  allowable,  and  it  is  an  erection 
which  you  would  expect  as  a  matter  of  coarse  to 
find  in  first  rate  pleasure  grounds.  The  erection 
of  a  free  mnseam  containing  botanical  specimens 
and  other  curiosities  appears  also  to  be  unobjection- 
able.   A  library  into  which  people  may  turn  if 


I  the  weather  becomes  unfavourable  also  seems 
allowable  if  bond  fide  intended  for  the  use  of 
persons'  frequenting  the  grounds,  as  it  will  tend  to 
promote  the  convenient  use  of  the  grounds.  I 
think,  therefore,  that  the  exception  in  the  order 
ought  to  be  extended,  so  that  the  erection  of  a  free 
library  may  not  be  prohibited. 

Mellish,  L.J. — ^I  am  of  the  same  opinion.  The 
question  is  whether  the  corporation  is  guilty  of  a 
breach  of  trust  in  employing  any  part  of  this 
ground  for  purposes  other  than  those  mentioned 
m  the  information.  I  am  of  opinion  that  the 
ground  was  purchased  for  the  purposes  of  the 
Public  Health  Act,  s.  74,  and  can  only  be  applied 
for  such  purposes  as  are  authorised  by  that  Act. 
I  am  of  opinion,  therefore,  that  no  part  of  it  can  be 
used  as  the  site  of  a  town  hall  and  offices.  Can, 
then,  any  part  of  it  be  applied  as  a  site  for  a 
museum,  library,  and  conservatory?  If  the  cor- 
poration were  to  acquire  land  for  those  purposes 
only,  I  think  that  such  a  purchase  would  not  be 
within  the  Act;  but  public  walks  and  pleasure 
grounds  having  been  laid  out  on  a  piece  of  land 
containing  twenty-five  acres,  it  is  proposed  to 
apply  a  quarter  of  an  acre  for  the  erection 
of  those  buildiuj^s.  The  question  then  arises 
whether  this  application  of  a  small  portion  of  the 
ground  is  not  reasonably  incidental  to  the  main 
object,  and  whether  it  will  not  improve  the 
grounds  in  their  character  of  public  walks  and 
pleasure  grounds.  I  am  of  opinion  that  it  will, 
and  may  induce  more  persons  to  frequent  the 
grounds.  I  think  that  we  ought  not  to  put  a 
narrow  and  strict  construction  upon  the  words, 
but  that  we  ought  to  see  whether  the  trustees,  in 
what  they  are  proposing  to  do,  are  bond  fide 
carrying  out  the  object  of  the  trust. 

Baogallat,  J.  a. — I  am  of  the  same  opinion. 
The  land  purchased  from  the  railway  company  is 
vested  in  the  corporation  for  the  purposes  men- 
tioned in  the  74th  section  of  the  Public  Health 
Act  1848,  and  the  corporation  has  power  to  use  it 
in  any  way  which  will  effectuate  those  purposes. 
The  purposes  of  the  section  are  that  the  land 
should  be  used  for  public  walks  and  pleasure 
grounds,  and  I  should  much  regret  to  be  obliged 
to  hold  that  applying  a  small  portion  of  it  for  a 
museum,  library,  and  conservatory,  was  inconsis- 
tent with  this  purpose.  I  cannot  conceive 
anything  more  likely  to  conduce  to  the  enjoyment 
of  the  walks  and  pleasure  grounds  than  the  having 
these  erections  attached  to  them,  and  I  agree  with 
the  Lords  Justices  that  the  order  should  be 
varied  to  the  extent  mentioned.  But  we  only 
remove  the  prohibition  as  to  using  the  land  for  the 
site  of  these  buildings ;  we  say  nothing  as  to  the 
funds  out  of  which  the  expenses  of  their  erection 
are  to  be  paid.  The  decree  as  varied  would  re- 
strain the  defendants  from  appropriating  any 
portion  of  the  park  as  a  site  for  the  erection  of 
any  town  buildings,  or  for  any  erection  or  building 
which  should  not  be  needful  for  or  incidental  to 
the  maintenance  or  use  of  the  park  as  public  walks 
or  pleasure  grounds,  the  injunction  not  to  extend 
to  a  free  lib.  ary,  museum,  or  conservatory,  open 
for  the  use,  convenience,  and  recreation  of  the 
persons  frequenting  such  walks  and  pleasure 
grounds. 

Solicitors:  8hum,  Grossman,  and  Grossman^ 
for  Kidson,  Son,  and  McKenzie,  Sunderland ;  BeU, 
Brodrick,  and  Oray,  for  W,  Snowball,  S under Und. 
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Saturday  y  April  29, 1876. 

(Before  James  and  Mellisu,  L.JJ.  and  Bao- 

gallat,  j.a.) 

Ellis  v.  The  Local  Boabd  of  Bboiclet. 

Enclosrwe  Act — Bight  to  dig  gravel  from  existing 
pit — Lateral  extension  of  mt — Mod&  of  working 
gravel  pit — Destruction  of  surface. 

By  a  private  Act  of  Parliament,  ^passed  in  1764, 
for  the  purpose  of  extinguishing  the  right  of 
common  over  certain  commonable  lands  in  the 
parish  of  Bromley,  it  was  enacted  that  it  should 
be  lawful  for  the  surveyors  of  highways  of  the 
parish  at  all  times  thereafter  to  cut,  dig,  gather, 
take,  and  carry  away  any  quantity  of  gravel,  or 
other  m^Uerials  for  repairing  roads,  out  of  and 
from  any  pit  or  pits  tnen  in  the  possession  of  the 
lessee  of  the  lands  subject  to  the  rights  of  common, 
to  be  made  use  of  for  and  towards  the  making, 
laying  out,  or  repairing  any  highway  or  road 
Vying  and  being  vrithin  the  said  parish,  without 
paying  anything  for  the  same  ;  and  the  surveyors 
were  thereoy  required  to  fence  in  the  said  pits, 
and  to  repair  the  said  fences  as  occasion  should 
require. 

One  of  the  pits  mentioned  in  the  Act  was  situated  in 
a  field  containing  upwards  of  nine  acres.  This 
field  had  become  vested  in  the  plaintiff,  who  filed 
a  biU  to  restrain  the  local  board,  in  whom  the 
powers  of  the  surveyors  had  become  vested,  from 
extending  the  area  of  the  pit  in  a  lateral  direc' 
tion,  and  from  digging  gravel  so  as  to  injure  the 
surface  of  the  field.  There  was  no  evidence  as 
to  the  condition  of  the  pit  at  the  date  of  the  pass- 
ing of  the  Ad,  but  it  was  proved  that  in  182t>  the 
extent  of  the  pit  was  one  and  a  half  a^cres,  that 
it  had  been  enlarged  to  two  acres  in  1862,  and 
that  since  that  time  it  had  been  further  enlarged, 
such  enlargement  being  made  by  destroying  the 
surface  and  digging  out  the  gravel. 

Held  (reversing  the  decision  of  Jessel,  M.B.),  thai 
the  Act  gave  power  to  get  the  gravel  in  the  ordi- 
nary mode  of  working  a  gravel  pit,  and  that,  as 
the  evidence  showed  that  this  gravel  pit  had  been 
usually  worked  by  extending  its  area,  the  de- 
fendants were  entitled  to  continue  working  the  pit 
in  that  way,  although  the  surface  was  thereby 
destroyed. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Rolls. 

By  a  private  Act  of  Parliament  passed  in  1764  (i 
Geo.  3),entitled"An  Act  for  extinguishing  the  rights 
of  common  in,  over,  and  upon  certain  commonable 
lands  and  grounds  within  the  manor  and  parish 
of  Bromley,  in  the  county  of  Kent, "after  reciting 
that  there  were  within  the  manor  and  parish  cS 
Bromley  certain  commonable  lands  and  meadow 
grounds,  whereon  the  freeholders  and  inhabitants 
of  the  said  parish  had  right  of  common  and 
pasture  from  the  10th  Oct.  ta  the  5th  April  in 
every  year;  that  the  Lord  Bishop  of  Rochester 
was,  iu  right  of  his  bishopric,  lord  of  the  manor, 
and  thut  William  Scott  was,  by  virtue  of  a  lease 
granted  by  the  said  bishop,  possessed  of  all  the 
8aid  commoLable  lands  and  meadow  grounds ;  and 
that  the  said  lands  and|grounds  in  their  then  situ- 
ation, were  incapable  of  improyement,  and  it 
would  be  ndvantageous  to  the  said  Willium  Scott, 
and  to  all  per^uns  having  right  of  common  or 
common  of  pasture  in,  over,  and  upon  the  said 
lauds  and  grounds,  if  the  said  right  ol  common 
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or  common  of  pasture  was  extinguished,  and  a 
proper  recompense  and  satisfaction  was  made  to 
the  said  persons  for  their  right  of  common  or 
common  cff  pasture  thereon ;  it  was  enacted  thai 
from  and  after  the  24th  June  1764,  all  rights  of 
common  or  common  of  pasture  in,  over,  and  upon 
the  said  commonable  lands  and  meadow  grounds, 
should  cease,  determine,  and  be  for  ever  extin- 

guished ;  and  that  the  yearly  rent  of  401.  should 
e  issuing  and  going  out  of  all  the  said  oommon- 
able  lands  and  mcMlow  ^nnds,  to  be  payable 
and  paid  by  the  said  William  Scoit,  and  all  and 
every  other  person  and  persons  who  shonld  or 
might  be  possessed  thereof,  to  the  churchwardens 
or  overseers  of  the  poor  of  the  said  parish  of 
Bromley  for  the  time  being,  in  lieu  and  satialaotion 
of,  and  full  compensation  for,  such  rights  of  com* 
mon.  And  the  Act  contained  the  following  enact* 
ment :  "  That  6>om  and  after  the  24th  day  of  June 
1764,  it  shall  and  may  be  lawful  to  and  for  the  sur- 
veyor or  surveyors  of  the  highways  of  and  for  the 
said  parish  of  Bromley  for  the  time  being,  from 
time  to  time  and  at  all  times  thereafter,  to  cut,  dig, 

Sather,  take,  and  carry  away,  or  cause  to  be  cut, 
ug,  gathered,  taken,  and  carried  away,  any 
quantity  or  quantities  of  gravel,  or  other  materials 
for  repairing  of  roads,  out  of  and  from  anypit  or 

gits  now  in  the  possession  of  the  said  William 
icott,  and  lying  and  being  within  the  said  parish, 
to  be  made  use  of  by  him  or  them,  or  as  be  or  they 
shall  direct,  for  and  towards  the  makinfi^,  laying 
out,  or  repairing  any  highways  or  road  l^ng  and 
being  within  the  said  parish,  without  paying  any- 
thing for  the  same;  and  such  surveyor  or  sur- 
veyors is  and  are  hereby  required  effectually  to 
fence  in  the  said  pits,  and  to  repair  the  said  fences, 
as  occasion  shall  require,  or  cause  the  same  co  be 
done,  in  such  manner  as  to  prevent  any  mischief 
or  accident  happening  therein." 

One  of  the  pits  mentioned  in  the  Act  was 
situated  in  a  neld  containing  upwards  of  nine 
acres,  and  called  the  Great  Page  Heath  Field,  over 
the  whole  of  which  a  stratum  of  gravel  thirty  feet 
thick  extended. 

Bv  an  award  made  in  1826  under  the  provisions 
of  the  Bromley  Enclosure  Act  of  1821,  this  field 
and  the  gravel  pit  therein  were  allotted  by  way  of 
exchange  to  one  Wells,  of  whom  the  plaintiffs  in 
the  present  suit  were  the  successors  in  title. 

Tne  plaintiffs  filed  tbfeir  bill  against  the  Local 
Board  of  Bromley,  in  whom  the  rights  and  duties 
of  surveyors  of  highways  for  the  parish  of  Bromley 
had  become  vested  under  the  provisions  of  the 
Local  Grovemment  Act  1858,  which  were  adopted 
by  the  parish  in  1867. 

The  bill  prayed  'that  the  defendants,  their  ser- 
vants, workmen,  and  agents,  might  be  restrained 
from  further  extending  the  area  of  the  said  gravel 
pit  in  Great  Page  Heath  Field  in  a  lateral  direo* 
tion,  and  from  digging,  cutting,  gathering,  taking, 
or  carrying  away  any  gravel  or  other  materials 
for  repairing  of  roads  from  or  out  of  the  said  pit 
in  such  manner  as  to  break  up,  destroy,  or  injure 
the  surface  of  any  part  of  the  adjoining  lands 
belonging  to  the  plaintiffs. 

There  was  no  evidence  as  to  the  condition  of  the 
gravel  pits  at  the  date  of  the  passing  of  the  Act  of 
1764,  but  a  comparison  of  the  award  of  1826 
with  the  Ordnanc»i  survey  in  1862  showed  that  the 
area  of  this  pit  had  been  extended  from  la.  2r.  12p. 
in  1826  to  2a.  Or.  9p.  in  1862. 

The  effect  of  the  evidence  as  to  usage  is  snffi- 
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dentlj  stated  in  the  jndgments  of  Jessel,  M.K 
•nd  Mellish,  L.J.,  vafra. 

The   cause  came  on  for   hearing   before   the 
Master  of  the  Bolls  on  the  21st  Feb.,  when,  after 
a  protracted    argument,  his    Lordship,    without 
calling  for  a  reply,  delivered  the  following  judg- 
ment :  This  case  has  been  argued  in  such  a  manner 
and  by  such  eminent  counsel,  that  I  cannot  help 
suspecting  that  what  is  very  plain  is  very  difficul 
to  understand.    Had  it  not  been  for  the  argu- 
iDCTt,  I  should  have  thought  it  very  clear  indeed. 
A  pit  means  a  hole ;  and  when  I  say  so,  I  hare 
before  me  the  only  general  Act  of  Parliament 
which  had  been  passed  relating  to  supervisors  of 
highways  taking  gravel   or  materials  for  road- 
maJdog  from  gravel  pits.  I  allude  to  the  Act  of  the 
5  Elis.  o.  13,  which  gives  power  to  the  supervisors 
of  highways  to  get  stone  out  of  open  quarries,  and, 
if  there  are  not  open  quarries,  to  dig  for  gravel 
and  other  materials  on  the  lands  next  to  the  nigh- 
ways,  not  being  houses,  gardens,  orchards,  or 
moulows.      Then    it   says :    "  It    shall    not    be 
lawful  to   any   such    supervisor  or    supervisors 
by  virtue  of  this    Act    to    cause  any  rubbish 
to  be  digged    out    of   any  quarrv  or  quarries, 
but  only  shall  extend  to  such  rubbish  as  shall 
be  found   there  ready  digged  by  the  owner  or 
owners  of  the  said  quany  or  quarries,  or  other- 
wise by  his  or  their  licence  and  commandment ; 
(2)  nor  shall  not  extend  or  give  authority  to  any 
supervisor  or  supervisors  to  dig  or  cause  to  be 
digged  any  gravel,  sand,  or  cinders  in  the  house, 
garden,  orchard,  or  meadow  of   any  person  or 
persons ;  nor  that  it  shall  be  lawful  by  this  Act  to 
any  such  supervisor  or  supervisors  to  cause  any 
more  pits  to  be  digged  for  gravel  in  any  several 
and  enclosed  ground  than  one  only ;  and  that  t'le 
same  pit  or  hole  so  digged  for  gravel  as  is  afore- 
said shall  not  in  any  way  be  in  breadth  or  length 
above  ten  yards  over  at  the  most :  (4)  and  that 
every  such  supervisor  as  shall  cause  any  such  pit 
to  be  made  and  digged  for  gravel,  sand,  or  cinders 
as  is  above  said,  shall  within  one  month  next  after 
any  euch  digging  or  pit  made,  cause  the  same  to 
be  filled  and  stopped  up  with  earth,  at  the  costs 
and  charges  of  tne  parishioners."    If  not,  he  shall 
pay  five  marks  to  the  owner.    Here  I  have  an  Act 
of  Parliament  in  pcuri  materid,  and  it  describes  a 
pit  as  being  a  hole.    That  is  my  understanding  of 
the  word   "pit."    Then  we  have  the  particular 
Aot  of  Parliament  in  question  in  the  present  suit, 
which  is  an  Act  of  Parliament  passed  in  1764.    It 
recites  that  the  Bishop  of  Bochester,  in  right  of 
his  see,  or  as  rector  of  the  parish,  is  entitled  to 
the  manor ;  that  in  that  manor  there  is  a  large 
quantity  of  Lammas  land  ;  that  one  William  Scott 
is  lessee  under  the  bishop — no  doubt  he  was  lesseo 
d  the  manor,  although  he  is  called  lessee  of  the 
lard ; — that  the  freeholders  have  a  right  of  common 
Over  the  land  from  October  to  April  in  every  year, 
and  that  it  is  very  desirable  to  get  rid  of  the  right 
to  common ;  and  it  enacts  that  the  right  of  com- 
mon shar  cease,  and  that  a  rent  o>  401.  a  year 
shall  be  paid  to  the  parishioners  in  compensation 
for  the  loss  of  the  right  of  common,  which  makes 
the  whole  a  fee  simple  in  the  bishop,  subject  to 
the  lease  to  Scott.      And  then  it  enacts :  [His 
l4)rdship  read  the  clause  above  set  out,  giving  the 
surveyors  power  to  get  gravel  from  the  pits,  Ac, 
and  continued:]     Now,  as  the  law  then  stood 
Tmder  the  Act  of  Elizabeth  which  I  have  men** 
tioned,  this  being  land  in  the  neighbourhood  of  a 


'  road,  the  surveyor  had  a  right  to  dig  for  gravel. 
It  was  not  an  orchard,  or  a  nouse,  or  a  garden,  or 
a  meadow,  and  he  had  a  right  to  dig  fo>*  the 
gravel  subject   to  restrictions  :    he    oould  only 
dig  for  a  month,  and  he  was  to  pay  five  marks 
if   he    did    not    fill    in   the    pit    or    hole   next 
after  the  expiration  of  one  month.     That  was 
his  position.    Now  what  the  Act  of  1764  says  is 
this :    Instead  of  being  limited  to  a  month,  he  is 
to  dig  as  long  as  he  likes,  that  is,  as  long  as  the 
gravel  will  last,  and,  instead  of  paying  for  it,  he  is 
.to  take  it  for  any  period  he  likes  without  paying 
anything  for   it.      Instead  of    being   limited  to 
making  a  hole  ten  yards  across  in  each  way,  he  is 
to  take  it  out  of  any  of  the  pits  now  in  the  posses- 
sion of  William  Scott.    That  is  alL    Now  I  was 
gravely  asked  to  say  that  this  power  to  take  gravel 
out  of  Scott's  pits  empowered  the  surveyors,  if 
the  gravel  failed  in  the  pit,  because  they  had  dug 
down  to  the  bottom,  to  dig  laterally  in  the  neigh- 
bouring land  which  adjoins  it,  and  to  take  gravel 
at  their  will  and  pleasure,  without  any  limit,  from 
the  sides  of  the  pit.      And  they  actnally  say  that 
the  only  possible  limit  is  the  extent  of  the  field, 
which  happens  to  be  9^  acres,  or  thereabouts.  All 
I  can  say  is  that,  if  I  understand  language,  there  is 
no  foundation  for  any  such  contention.    The  right 
to  take  gravel  or  other  materials  out  of  a  hole 
means  to  take  it  out  of  a  hole,  and  not  to  make  the 
hole  larger  by  taking  it  out  of  the  neighbouring 
land,  so  that,  although  it  may  contain  a  part  of  the 
old  hole,  it  is  a  new  one.      The  Act  empowers 
them  to  take  gravel  out  of  the  hole  then  in  the 

EORsession  of  William  Scott ;  but  the  hole  they 
avo  formed  was  not  in  his  possession,  but  is  an- 
other hole.  It  appears  to  me  that  there  is  no 
doubt  and  no  ambiguity  in  the  Act  of  Parliament. 
But  the  Act  does  not  stop  there,  for  it  goes  on  in  this 
way :  "  And  such  surveyor  or  surveyors  is  and  are 
hereby  required  effectually  to  fence  in  the  said 
pits  ** — to  fence  in  the  pits  in  the  possession  of 
William  Scott.  If  I  pot  a  fence  round  a  hole  at 
the  top  of  it,  when  it  is  fenced  in  the  hole  is  de- 
fined, and  there  is  no  doubt  what  the  extent  of  the 
hole  is.  There  is  no  power  to  take  down  that 
fence — which  is  the  theory  of  the  other  side — and 
make  a  new  fence ;  it  is  quite  true  that  they  are 
**  to  repair  the  said  fences  as  occasion  shall  require, 
or  cause  the  same  to  be  done  in  such  manner  as  to 

frevent  any  mischief."  What  is  the  mischief? 
t  is  to  prevent  animals  and  people  from  falling 
down  into  the  pit :  that  is  what  the  fencing  is  for. 
It  does  appear  to  me  that  that  requires  the  sur- 
veyor before  he  digs  anything  to  fence  in  the  pit ; 
he  is  not  to  dig  until  he  has  fenced  in  "  the  said 
pits  now  in  the  possession  of  William  Scott."  I  must 
say,  to  me  it  is  remarkably  plain.  But  I  have  some- 
times thought  things  very  plain  on  points  of  con- 
struction, and  I  have  found  other  judges  differ 
from  me,  and  it  may  be  so  in  this  case ;  out  I  da 
think  it  plain  beyond  any  controversy, as  far  as  lam 
concerned,  that  the  right  to  dig  gravel  out  of  a  hole 
in  William  Scott's  possession  does  not  mean  out 
of  any  hole  which  the  people  who  have  a  right  to 
take  gravel  may  choose  to  make.  Then  I  was 
asked  to  assume  that  the  crravel  was  all  worked 
out  of  the  hole  when  the  power  was  given.  I  must 
say  that  is  too  absurd.  I  cannot  assume  anything 
of  the  kind.  No  doubt  there  was  plenty  of  gravel. 
The  stratum  of  gravel  was  thirty  feet  thick,  and 
even  now  it  is  not  worked  out.  although  it  is  not 
so  good  or  so  easy  to  work  lower  down,  and  it  may 
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be  more  expensive  to  get  it.  As  I  understand, 
there  are  several  feet  of  gravel  at  the  lowest  part 
of  the  hole  remaining  unworked,  and  no  doubt 
there  was  a  great  deal  there  at  the  time  of  the 
passing  of  the  Act  of  Parliament.  To  my 
astonishment — and  it  is  not  the  least  marvellous 
part  of  the  case — there  is  a  prescription  pleaded, 
that  under  the  Prescription  Act  the  surveyor  of 
highways  has  a  right  to  take  the  gravel  out  of  the 
enlarged  hole.  Mr.  Bagshawe  said  that  there  was 
an  ambiguity  in  the  Act  of  Parliament,  and  that, 
therefore,  evidence  of  usage  was  admiBsible  to 
explain  it.  I  do  not  see  the  ambiguity ;  and,  in 
the  second  place,  I  have  no  evidence  of  contem- 
poraneous usage.  The  evidence  only  goes  back  to 
iust  before  1830 ;  and,  as  I  understand  it,  what  has 
lappened  has  been  this.  The  owners  of  the  soil 
have  themselves  worked  the  gravel,  and  in  working 
it  have  enlarged  the  hole,  and  all  that  has  ever 
been  done  has  been,  as  far  as  I  can  see,  for  the 
surveyors  of  highways  to  take  some  gravel  out  of 
this  enlarged  hole.  The  right  to  enlarge  it  inde- 
pendently does  not  seem  to  have  been  claimed. 
Then  it  is  said  that  the  surveyors  must  have 
gravel  to  repair  the  roads.  The  answer  is  that 
they  cannot  have  it  longer  than  it  exists.  The 
owner  may  work  out  all  his  caravel  at  once  if  he 
pleases.  It  cannot  be  said  that  it  will  last  one 
year,  or  ten  years,  or  fifty  years.  The  surveyors 
are  limited :  th^y  can  only  only  take  what  is  neces- 
sary for  repairing  and  maintaining  the  roads.  The 
owner's  right  is  unlimited,  and  therefore  the 
surveyor's  right  may  be  of  a  very  temporary 
character,  and  of  little  value.  Then  it  is  said 
that  they  have  in  fact  enjoyed  this  right 
without  dispute.  What  does  that  mean?  If 
they  have  done  this  without  right,  that  will 
not  give  them  a  right  by  prescription.  It  is  not 
an  unknown  thing  for  surveyors  of  highways  to 
act  in  this  way.  They  take  gravel  from  commons 
or  waste  places  without  anybody  interfering.  The 
whole  right  comes  to  this,  that  they  have  done  it 
without  being  remonstrated  with.  There  was  no 
attempt,  and  there  could  be  no  attempt,  to  carry 
this  usage  back  to  1764.  The  fact  that  they  have 
done  this  for  30  years  does  not  show  that  they 
had  any  consent  to  do  it  before.  This  is  not  a 
case  where  usage  from  time  immemorial  is  pre- 
sumed from  usage  for  a  period  of  20  or  30 
years,  for  this  could  not  be  f^om  time  immemorial. 
As  to  contemporaneous  practice,  there  is  no  evi- 
dence. It  appears  that  the  theory  of  interpreting 
an  ambiguous  document  by  contemporaneous 
practice  does  not  apply  when  you  have  no  evidence 
of  contemporaneous  practice.  This  practice  may 
have  existed  in  1827  or  1828,  but  I  cannot  help 
observing  that  there  is  no  old  inhabitant  called  to 
carry  the  practice  back  further.  As  far  as  I  can 
Hee,  the  defendants  have  no  case  whatever,  for  I 
thiTik  their  right  does  not  go  beyond  the  Act  of 
Parliament,  and  the  Act  of  Parliament  restricts 
their  ripht  to  the  particular  pit  or  pits  in  posses- 
Fion  of  William  Scott.  I  have  one  more  observa- 
tion to  make.  It  has  been  said  that  this  pit  has 
been  worked  ever  since  1764.  There  is  no  proof 
of  that.  I  can  see  from  the  Act  of  Parliament 
that  there  were  several  f>it8,  I  do  not  know  how 
many,  in  the  possession  of  William  Scott  at  the 
time  the  Act  passed.  The  words  of  the  Act  are, 
"  out  of  or  from  any  pit  or  pits,"  which  seems  to 
nie  to  show  that  there  were  more  than  two ;  the 
word  is  not  "either,"  but  ''any,"  pit  or  pits.     Id 


is  known  that  there  were  two,  and  it  looks  as  if 
there  were  more  than  two;  bat  I  cannot  tell 
whether  the  other  pit  or  pits  have  not  been  worked, 
and  perhaps  they  did  not  have  recourse  to  this 
pit  until  comparatively  lately — 30  or  40  or  50 
years  ago.  What  is  the  limit  to  the  claim  hereP 
In  this  case  it  is  the  9^  acres  of  which  the  field 
consists.  But  what  is  to  happen  to  the  other  pits  P 
I  have  no  evidence  about  the  boundary  of  the 
other  pits  on  the  enclosed  lands.  It  is  not  suffi- 
cient to  say.  We  can  suggest  a  boundary  for  this 
pit,  because  this  happens  to  be  a  field  of  9^  acres. 
What  do  you  say  to  the  other  pits  P  Where  are 
your  boundaries  there  P  As  I  said  before,  the 
case  appears  to  me  plain,  therefore  I  shall  grant  an 
injunction. 

From  this  decision  the  defendants  appealed. 

Bagshawe,  Q.C.  and  Speed,  for  the  appellants. — 
The  words  of  the  Act  empowering  us  to  take  the 
gravel  are  very  wide  and  do  not  restrict  us  in  any 
way,  except  that  we  can  only  use  what  we  take  for 
making  or  repairing  highways  or  roads  within  the 
I  parish.  The  words  are  "cut,  dig,  gather,  take, 
and  carry  away ; "  and  they  dearly  authorise  us  to 
take  the  gravel  in  a  lateral  direction.  The  evidence 
shows  that  we  are  only  working  the  pit  in  the  way 
in  which  it  has  been  worked  as  far  back  as  livinir 
memory  extends ;  and  Waierpark  v.  Fennell  (7  H. 
of  L.  Gas.  650)  shows  that,  if  there  is  any  ambi- 
guity in  the  words  of  the  Act,  evidence  of  usage  is 
admissible  to  explain  them. 

Davey,  Q.O.  and  0.  P.  Ilbcrt  for  the  plaintiffs. 
— The  defendants  claim  a  right  to  destroy  the  sur- 
face of  our  land,  and  they  must  prove  an  express 
grant  of  such  a  right.  In  BeU  v.  Wilson  (14  L.  T. 
Bep.  N.  S.  115;  L.  Bep.  1  Gh.  303),  where  a 
conveyance  reserved  to  the  grantor  all  mines 
and  minerals,  it  was  held  that  the  term  *'  minerals" 
included  freestone,  but  that  the  grantor  had 
liberty  only  to  get  the  freestone  by  underground 
mining,  and  not  by  working  in  an  open  quarry ; 
and  yet  the  conveyance  reserved  to  the  grantor 
very  full  liberty  to  "dig,  bore,  work,  lead,  and 
carry  away  "  the  minerals ;  and  there  wa{>  evi- 
dence that  the  usage  of  the  country  was  to  work 
freestone  by  open  quarry.  Tberetore  that  is  a 
strong  case  in  our  favour.  In  Wakefield  v.  The 
Duke  of  Buccleuch  (23  L.  T.  Rep.  N.  S.  102 ;  L. 
Bep.  4  E.  &  I.  377)  the  House  of  Lords  held  that 
the  lord  of  the  manor  had  power  to  let  down  the 
surface  on  making  compensation ;  but  it  was  only 
because  the  conveyance  there  contained  a  pro- 
vision as  to  compensation  for  destruction  of  the 
surface  that  the  House  of  Lords  held  there 
was  a  right  to  let  down  the  surface.  In 
Hext  V.  Gill  (27  L.  T.  Bep.  291 ;  L.  Bep.  7  Ch. 
699)  Mellish,  L.  J.,  in  delivering  the  judgment  of 
the  court,  said  with  reference  to  Wakefield  v.  The 
Duke  of  Buccleuch :  "  I  think  that  no  one  can  read 
the  judgment  without  coming  to  the  conclusion 
that,  if  the  provision  as  to  compensation  had  not 
been  there,  the  House  of  Lords,  notwithstanding 
the  strength  of  the  other  words,  would  in  all  pro- 
bability have  come  to  a  different  conclusion."  That 
is  also  strongly  in  our  favour ;  but  the  words  of 
the  Act  which  require  the  surveyors  "to  fence  in 
the  said  pits  and  to  repair  the  said  fences  as  occa- 
sion shall  require  "  conclusively  show  that  it  was 
intended  that  the  area  ot  the  pits  should  not  be 
enlarged  beyond  their  limits  at  the  time  of  the 
passing  of  the  Act.  [James,  L.J. — That  does  not 
seem  so  to  me,  for  the  words  *'  as  occasion  shall 


MAGISTRATES'  CASES. 


265 


Ct.  ot  App.] 


Ellis  v.  The  Local  Boabd  of  B&oklbt. 


[Ct.  of  Apf. 


require  "  may  apply  to  the  fencing  as  well  as  to 
the  repairing  of  the  fences.] 

F,  Stevens,  for  a  defendant  in  the  same  interest 
as  the  appellants,  took  no  part  in  the  argument. 
Without  calling  for  a  reply, 
Jakes,  L.  J.  said :  With  all  proper  deference  to 
the  opinion  of  the  Master  of  the  Kolls,  I  confess 
I  do  not  agree  with  bis  decision.    The  gravel  pits 
which  are  the  subject  of  this  appeal  are  expressly 
referred  to  in  the  Act  of  Parliament  which  was 
passed  in  1764  for  the  purpose  of  extinguiuhing 
the  right  of  common  over  commonable  lands  within 
the  manor  of  Bromley.  When  this  Act  was  passed, 
gravel  had  been  dug  from  parts  of  the  manor  for 
tbe  repair  of  the  roads  and  for  other  purposes. 
The  terms  of  the  Act  referring  to  these  pits  are  as 
follows :    "  From  and  after  the  24bh  day  of  June 
17(>4,  it  shall  be  lawful  for  the  surveyor  or  sur- 
veyors of   the  highways  of    the  said    parish  of 
Bromley  for  the  time  being,  from  time  to  time  and 
at  all  times  thereafter,  to  cut,  dig,  gather,  take,  and 
carry  away  any  quantity  or  quantities  of  gravel  or 
other  materials  for  the  repairing  of  roads  out  of 
and  from  any  pit  or  pits  now  in  the  possession  of 
the   said  William    Scott,  and  lying  and    being 
within  the  said  parish,  to  be  made  use  of  by  him 
or  them,  or  as  he  or  they  shall  direct,  for  and 
towards  the  makinj^,  laying  out,  or  repairing  any 
highway  or  road  lymg  and  being  within  the  said 
parish,  without  paying  anything  for  the    same; 
and  such  surveyor  or  surveyors  is  and  are  hereby 
required  effectually  to  fence  in  the  said  pits  and 
to  repair  the  said  fences  as  occasion  shall  require, 
or  cause  tbe  same  to  be  done  in  such  manner  as  to 
prevent    any    mischief    or    accident    happening 
therein."     That  is,  they  are  to  be  at  liberty  to  get 
out  of  and  from  any  of  the  pits  gravel  or  other 
materials.     That   really  seems    to    be    the  true 
meaning  of  the  section  of  the  Act  which  says  that 
they  may  cut,  dig,  gather,  take,  and  carry  away 
gravel.     To  "  cut  "  implies  something  more  than 
^iggii^g  out  of  a  hole.    The  Master  of  the  EoUs 
seems  to  have  been  of  opinion  that  a  pit  must  be 
something  in  the  nature  of  a  hole  in  the  ground 
which  can  be  worked  by  means  of  a  shaft  or  well ; 
that  they  must  go  down  by  the  shaft  and  work  out 
the  gravel,  or  whatever  it  may  be,  by  mining  opera- 
tions.    In  my  opinion  it  is  not  working  by  ashafb 
or  well  that  is  intended  to  be  referred  to  here  by 
the  word  "  cut."    If  you  turn  the  words  used  into 
Latin- English,  the  meaning  of  the  Act  is  plain 
enough,  and  that  is  that  they  are  to  be  at  liberty 
to  excavate  gravel  or  other  materials  out  of  and 
from  an  existing  excavation.      It  is,   of    course, 
utterly  impossible  to  take  gravel  from  an  existing 
excavation  without  either  deepening  it  or  enlarg- 
ing it  laterally.     I  am  not  aware  of  any  principle  of 
our  law,  or  of  anything  arising  out  of  the  natural 
fitnrss  of  things,  which  would  require  the  gravel 
to  be  taken  from  the  north,  or  south,  or  east,  or 
west  side  of  the  pits,  cr  to  be  taken  vertically 
or  latemlly.      It  appears   to   me  that  what  was 
intended    by    the  Act   of    Parliament   was   that 
the    pits    should    be    worked    or    excavated     in 
the  ordinary  and    reasonable    manner  in   which 
they    had,    at    the   time    the    Act    was    passed, 
been  done.      The  persons   who   have   given   evi- 
dence on  the  part  of  the.  defendants  have  given 
evidence  showing  that  the  usual  mode  of  working 
such  pits  is  by  a  roadway  being  made  into  the  pit, 
for  a  cart  to  go  down  and  gatlier  up  and  take  away 
tbe  gravel.     In  the  ordinary  cour&e  of  Huch  opera-  1 
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I  tions,  carried  on  for  a  number  of  years,  the  pit  is 
necessarily  either  deepened  or  extended  laterally. 
There  is  nothing,  either  in  the  bill  or  in  the  evi- 
dence, to  show  that  anv  thing  has  been  done  by  the 
defendants  otherwise  than  they  were  entitled  to 
do  according  to  the  ordinary  mode  of  user  of  a 
gravel  pit.  Reference  was  made  by  counsel  to 
those  cases  which  show  that,  in  mining  or  exca- 
vating minerals  and  things  of  that  kind,  the  per- 
sons who  do  so  must  leave  a  support  to  the  sur- 
face. That,  however,  has  application  only  to 
mining  properties,  and  not  to  gravel  pits,  which 
must  ordinarily  be  entirely  open  from  the  top  to 
the  bottom.  I  am,  therefore,  of  opinion  that  the 
defendants  have  done  nothing  but  that  which  they 
were  authorised  to  do  by  the  Act  of  Parliament. 

Mellisu,  L.J. — I  am  of  the  same  opinion.    It 
seems  to  me  that  the  whole  qnestion  in  dispute 
really  turns  upon  this,  What  is  the  meaning  of  the 
words  of  the  Act  which  say  that "  it  shall  be  lawful 
for  the  survey  or  or  surveyors  of  the  highways  of  the 
said  parish  of  Bromley  for  the  time  being  from  time 
to  time  and  at  all  times  thereafter,  to  cut,  dig, 
gather,  take  and  carry  away  any  quantity  or  qnan- 
tities  of  gravel  or  other  materials  for  the  repair- 
ing of  roads  out  of  and  from  "  certain  pits  P    Upon 
these  words   the  question  arises,   What  is    the 
meaning  of  cutting,  digging,  and  taking  away 
gravel  P     My  understanding  of  the  working  of  a 
gravel  pit  is  that  the  gravel  may  be  taken  either 
from    tne  bottom  or  from  the  sides  of  the; pit. 
Gravel  taken  from  the  sides  of  the  pit  is  just  as 
much  gravel  taken  from  the  pit  as  gravel  taken 
from  the  bottom  of  it.    I  think  it  is  impossible  to 
draw  any  distinction  between  the  one   mode   of 
taking  it  and  the  other.    The  Master  of  the  EoUs, 
in  my  opinion,  put  too  narrow  a  meaning  upon  the 
word  "  pit."    What  is  the  natural  and  ordinary 
meaning  of  a  gravel  pit  P    I  take  it  to  be  this, 
that  it  merely  means  an  excavation  from  which 
gravel  may  be  got.     Whether  the  gravel  is  taken 
from  the  pit  laterally  or  vertically,  it  is  still  a 
gravel  pit  within  the  meaning  of  the  Act.     It  was 
said  in  the  course  of  the  argument  that  no  express 
power  was  given  by  the  Act  to  take  gravel  from 
the  surface.     But,  even  if  no   express  power  be 
given  to  take  away  the  surface  of  the  soil  under 
which  the  gravel  is,  yet  it  was  said,  on  the  other 
side,  if  a  right  to  take  that  gravel  is  granted, 
that  is  as  strong  as  e  power  to  take  the  surface, 
and    I    quite    agree    with    that.      If    the    right 
were    given    to    take    the    gravel    which    was 
in  the  pit,  and  which  extended  absolutely,  as  I 
understand,  up  to  the  top  of  the  ground,  except  in 
so  far  as  it  was  covered  by  a  mere  surface  of 
mould,   it  necessarily  follows   that  the   right  of 
affecting  the  surface  of  the  soil,  in  so  far  as  neces- 
sary, was  also  given.    Then,  with  regard  to  the 
evidence  as  to  the  mode  of  user,  if  it  had  been 
found  that  in  working  this  gravel  pit  for  a  series 
of  years  after  the  passing  of  the  Act,  say  up  to  the 
year   1800,  the  gravel  has   always    been   worked 
without  enlarging  the  area  of  the  pit,  but  that  then 
in  and  from  1860,  because  the  roads  in  the  parish 
of  Bromley  had  largely  increased,  and  more  gtavel 
was  consequently  required,  the  surveyors   of  the 
parish,  or  the  defendants,  had  begun  to  enlarge 
the  area,  then   an    argument  might   arise  as   to 
whether  the  mode  in  which  it  is  now  worked  by 
the  defendants  is  ditferent  from  that  in  which  it 
was  worked  in  1764.      That  sort  of  argument,  how- 
ever, is  mot  by  the  evidence  which  has  been  given 
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on  the  part  of  the  defendants,  which  certainly  goes 
to  show  that,  so  far  back  as  living  memory  extends, 
the  gravel  of  the  pit  has  always  been  got  in  the 
same  manner  as  it  is  now — namely,  by  digging 
and  by  enlarging  the  area.  That  is  proved  by 
what  is  called  the  evidence  of  the  oldest  mhabitant. 
If  evidence  is  given,  say,  by  a  man  who  says  he  is 
seventy  years  of  age,  and  that  he  has  always  lived 
in  the  parish,  that  gravel  has  always  within  his 
memory  been  got  from  the  pit  in  the  mode  in 
which  it  has  been  got  since,  say  the  year  1860,  by 
the  defendants,  sndi  evidence  points  to  the  con- 
clusion that  the  mode  in  which  the  gravel  has  been 
got  since  1860  is  the  same  as  the  mode  in  which 
it  was  got  by  the  owner  previous  to  the  passing  of 
the  Act,  and  afterwards  by  the  surveyors.  I  think 
that  the  evidence  shows  that  the  gravel  pits  were 
not  worked  in  any  different  manner  in  1860  from 
that  in  which  they  had  been  worked  at  any  time 
previously,  and  my  opinion  is  that  the  defendants 
have  a  right  to  take  the  gravel  in  the  ordinary  way, 
even  if  doing  so  does  enlarge  the  area  of  the  pit. 
I  think  the  limit,  and  the  only  limit,  is  as  to  the 
means  in  which  gravel  is  ordinarily  got.  For 
instance,  I  do  not  think  they  could,  if  the  gravel 
were  exhausted  at  one  part  of  a  pit,  by  tunnelling 
or  mining  go  throufi:h  a  hundred  yards  of  earth  to 
get  to  the  gravel  which  was  known  to  be  under  a 
different  part  of  the  surface.  My  opinion,  there- 
fore, is  that,  so  far  as  they  can  get  it,  and  until 
they  come  to  the  end  of  the  gravel,  they  may  work 
it  in  the  ordinary  way. 

Baggallay,  J.A. — In  my  opinion  it  has  not  been 
established  that  the  Bromley  Local  Board  have 
acted  in  excess  of  their  powers  which  are  derived 
under  the  Act  of  1764.  What  was  the  purpose 
for  which  the  power  of  taking  gravel  from 
the  pits  was  conferred?  !N'ot  only  to  enable 
the  surveyors  of  the  parish  of  Bromley  tiO 
repair  the  then  existing  highways  and  roads, 
but  also  to  make  new  highways  and  roads  in 
the  parish.  Since  the  passing  of  the  Act  the 
roads  and  the  highways  in  and  about  Bromley 
have  been  largely  increased,  and  now  amount  to 
a  length  of  twenty-seven  miles  in  the  aggregate. 
By  the  terms  of  the  Act  I  think  it  was  to  be  a 
perpetual  right  to  take  the  gravel  for  this  pur- 
pose for  all  the  time  during  which  the  gravel 
would  last ;  otherwise  the  Act  would  have  stated 
to  what  extent  it  was  intended  that  the  gravel 
should  be  taken.  The  next  thing  to  consider  is 
what  is  the  effect  of  the  right  conferred  by  the 
Act  of  Parliament.  It  is  true  that  the  pits  re- 
ferred to  were  situated  on  land  which  was  Lammas 
land,  over  which  there  were  common  rights.  I 
think,  however,  that  the  words  of  the  Act  giving 
the  power  of  digging  gravel  from  the  pits  which 
were  then  in  existence,  show  that  it  was  intended 
to  confer  the  right  to  take  gravel  sufficient  for 
the  purposes  indicated  by  the  Act,  and  that  this 
appears  by  the  words  "  cut "  and  "  dig."  These 
words  not  only  give  the  right  to  carry  the  pits 
lower  down,  in  order  to  get  the  gravel  which 
was  there,  but  also  to  take  gravel  from  the  pit's 
side,  and  by  so  cutting  the  gravel  at  the  side  to 
enlarge  the  area  of  the  pits.  But,  of  course, 
this  was  a  right  which  was  to  be  exercised  in  a 
proper  and  reasonable,  and  not  in  an  oppres- 
sive, manner.  There  is  no  suggestion  that  what 
the  defendants  have  been  doing  has  not  been  done 
in  a  fair  manner,  assuming  of  course  that  they 
have  the  right  to  extend  the  area   of  the  pits. 


An  argument  has  been  raised  upon  the  terms  of 
the  clause  in  the  Act  with  reference  to  fencing 
the  pits.  It  has  been  contended  that  the  provi« 
sion  in  the  Act  requiring  the  surveyors  to  efieo- 
tually  fence  in  the  pits  and  repair  the  fences  as 
occasion  should  require,  in  such  a  manner  as  to 
prevent  any  mischief  or  accident  happening, 
pointed  to  a  fencing  in  of  the  pits  as  they 
existed  at  the  date  when  the  Act  was  passed; 
that  the  repairs  were  confined  to  the  fences 
which  had  been  put  up  in  the  first  instance, 
and  that  those  words  therefore  precluded  the  en- 
largement of  the  pits.  But  I  read  the  words  of  the 
Act  of  Parliament  as  requiring  this  fencing  to  be 
done  as  occasion  should  require,  these  words 
equally  applying  to  new  fencing  to  be  thereafter  put 
up,  as  to  keeping  in  repair  the  fences  already  exist- 
ing ;  that  is,  that  the  new  fencing  was  to  be  kept 
in  repair  exactly  as  the  previous  fencing  was. 
It  has  been  suggested,  also,  that  the  construction 
of  the  words  of  this  clause  of  the  Act  for  which 
the  defendants,  the  surveyors,  contend,  has  the 
effect  of  placing  an  unreasonable  burden  upon 
this  small  piece  of  land,  and  that  in  process  of 
time,  if  the  surveyors'  contention  were  right, 
three  acres  out  of  the  nine  acres  of  land  in  re- 
spect of  which  this  question  has  arisen  might  be 
taken  up  for  the  purpose  of  supplying  gravel  for 
the  repair  of  the  roads  in  the  parish.  But  when 
this  right  of  taking  gravel  was  conferred  it  must 
be  borne  in  mind  that  the  portion  of  land  in  which 
the  pit  is  situated  was  not  nine,  but  300  acres  oi 
land.  The  bill  must,  therefore,  be  dismissed  with 
costs.  Appeal  accordingly  allowed. 

Solicitors    for  the   appellants,    Stonelvain   and 
Legge,  agents  for  Latter  and  Willett,  Bromley. 

Solicitors  for  the  respondents,  EUie  and  EUis ; 
Stevens, 
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MoAf  15  aiid  16, 1876. 

The  Attorney- Genekal  v.  The  Mutual  Ton- 
tine Westminsteb  Chajoeks  Association 
(Limited),  (a) 

Inhabited  house  dufAj — Buildings  let  otU  in  flais — 
Assessment — Valuation  list — 4!8  Geo.  3,  c.  55, 
schedule  B,  rr.  4,  6, 14 — The  Valuation  {Metro- 
polis)  Act  1869—32^  33  Vict,  c.  67,  ss.  45,  76. 

The  defendant  association  are  the  owners  of  the 
Westminster  Chamberst  consisting  of  seven 
blocks  of  buildings,  having  seven  principal  en- 
trances.  Each  block  internally  is  structurally 
divided  into  different  tenements  or  suites  of  rooms, 
which  are  let  and  occupied  separately  a^  offices 
or  residences.  Each  suite  of  rooms  contains 
within  itself  the  usual  conveniences  of  a  house, 
and  has  an  outer  door  opening  on  to  a  c^ymmon 
st-aircase.  There  is  no  communication  between 
the  different  suites  except  by  this  staircase.  The 
outer  door  of  each  block  is  kept  locked  at  nighty 
a/nd  a  porter,  appointed  by  the  defendants,  and 
who  lives  in  a  distinct  set  of  rooms  in  the  base^ 
ment  of  ea^h  block,  has  the  care  of,  and  access  tOf 
by  means  of  a  duplicate  key,  the  suites  of  rooms 
therein,  and  acts  as  servant  (free  of  charge)  to 
the  occupiers  of  the  suites,  under  regulations 
made  by  the  association.  The  Commissioners^ 
under  the  Westminster  Improvement  Act  1853,  of 
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whom  the  defendant  cusodation  are  assignees  of 
the  seven  blocks,  have  power  to  demise  or  seU  any 
set  of  apartments  separately.    None  of  the  suites 
of  rooms  have  been  sold,  bid  the  greater  number 
have  been  demised  for  terms  of  years  under  agree- 
ments containing  the  following  {amongst  other) 
terms:   The  lessors  a/re  to  pay  aU  rates,  ^c.     The 
lessees  are  to  repair — not  to  commit  waste,  not  to 
alter  the  arrangement  of  tlie  premises,  and  not  to 
underlet  or  assign,  the  lessors  to  have  power  to 
enter  and  view  the  interior  of  tlie  premises,  and  a 
power  of  re-entry  on  non-paym,ent  of  rent  within 
twenty-one  days  after  it    becomes  due,  and  for 
breach  of  covenant 
In  the  valuation  list,  prepared  under  the  32  ^  33 
Vict.  c.  67,  ea^h  suite  of  rooms  was  treated  as  a 
separate  hereditament,  and  valued  as  such.    In 
assessing  the  property  for  the  inhabited  house 
duty,  the  seven  blocks  were  treated  as  seven  in- 
habited houses,  and  the  duly  was  assessed  upon 
the  defendants  as  occupiers  thereof  under  rule  6 
48  Geo.  3,  c.  55,    schedule    B,    in  the   sum   of 
5482.  17*.,  that  sum  representing  tlie  aggregate 
amount  of  the  values  in  the  valuation  list  before 
mentitjned,  of  the  suites  of  rooms  (117  in  number) 
comprised  in  the  seven  blocks. 
Held  (ajjirming  the  judgment  of  a  majority  of  the 
Court  of  Exchequer  below),  Pirst,  that  the  seven 
blocks  of  buildings  were  properly  assessed  to  the 
inhabited  house  duty  as  seven  separate  inhabited 
houses,  in  the  occupation  of  the  defendant  associa- 
tion  itself.     Secondly,  that  the  value  upon  which 
this  assessment  was    made  was  properly  repre- 
setited  by  the  sum  of  the  values,  inserted  in  the 
valuation  list  for  the  time  being  in  force  under 
the  Valuation  Act  (Metropolis)  1869,  of  the  117 
separate  tenements  compi-ised  in  the  seven  blocks. 
This  was  an  appeal  from  a  decision  of  the  Court 
of  Exchequer  upon  a  case  stated  for  their  opinion 
as  to  the  proper  mode  of  charging  on  the  defen- 
dant association  house  duty  under  the  facts  stated 
in  this  case.    The  Court  of  Exchequer  (Bramwell 
and  Cleasby,  BB.,  Kelly,  C.B.  dissenting)  upheld 
the  asbjcssment  made  on  the  defendants,  and  from 
this  decision  they  now  appealed. 

The  case  in  the  court  below  will  be  found  fully 
reported  ante  vol.  9.  p.  574;  33  L.  T.  Rep.,  KS.  180. 
The  facts  are  sufficiently  set  out  in  the  head 
note  to  this  report,  and  in  the  judgments.  The 
material  sections  and  rules  of  Acts  of  Parliament 
referred  to  in  argument  are  set  out  in  ejdenso  in 
the  judgment  (post)  of  Jessel,  M.R. 

Manisty,  Q.O.  and  Poland,  for  the  defendant 
association. — The  seven  buildings  are  not  properly 
assessed  as  seven  dw^elling-houses  belonging  to 
the  association  as  occupiers.  They  should  have 
been  assessed  as  117  separate  dwelling-houses  in 
the  occupation  of  the  tenants.  These  suites  oE 
iW)ms  are  similar  to  chambers  in  one  of  the  Inns 
of  Court,  which  by  rule  4  of  Schedule  B  to  48 
Geo.  3,  c.  55,  are  subject  to  duty  as  inhabited 
hoQsesj,  and  the  occupiers  charged.  [J jessel,  M.R. 
— That  is  a  speciiil  provision  inserted  in  the  Act 
for  the  protection  of  particular  objects.  It  does 
not  do  away  with  the  other  general  provisions  of 
the  statute,  if  those  are  plaiu.]  For  the  purposes 
of  rating,  voting,  or  settlement,  actual  occupatiou 
constitutes  a  separate  dwelling-house.  These 
BuiteK  are  in  fact  separately  occupied.  [Lord 
CoLEBiDGE,  C.J.— It  does  not  follow  that  they  are 
inhabited  bouses  for  the  purpose  of  being  charged 
with  house  duty.]      Under  the  statute  43  Eliz., 


c.  2,  which  is  the  foundation  of  local  taxation,  it 
has  been  a  universal  constrnotion  that  an  occupier 
of  a  severed  portion  of  a  house  is  an  occupier  of  a 
"  house"  within  the  meaning  of  the  statute.   Then, 
by  48  Geo.  3,  c.  55,  the  Legislature  intended  to  put 
the  charge  upon  occupiers  in  respect  to  imperial 
in  the  same  way  as  had  been  done  in  respect  to 
local    taxation.       The     Queen's     Bench    in    The 
Mutual  Tonti'ne  Westminster  Chambers  Associaiion 
(Limited)  v.  St.   George's  Union  Assessment  Com- 
mittee (25  L.  T.  Rep.  N.  S.  696;  L.  Rep.  7  Q.  B.  90), 
have   held  that  these  very  sets   of  rooms   were 
"  houses"  for  the  purpose  of  being  rated  to  the 
poor.     It  is  submitted  that  they  are  also  "  houses" 
for  the  purposes    of   the  inhabited   house  duty. 
[Jessel,  M.  R.— Sect.  4  and  rule  6  of  48  Geo.   3, 
c.  55,  refer  to  a  "  tenement"  and  a  "  tenement  in 
a  houue."     How  does  a  tenement  in  a  house  differ 
from   these  suites  of  rooms  ?    I  do  not  see  any 
structural  difference  between  one  of  these  blocks 
and  an  ordinary  dwelling-house.]     Rule  6  means 
that  the  occupier  of  rooms  let    out  separately  is 
not  rateable,  not  being  the  occupier  of  the  house, 
and  that  the  landlord  is  rateable.     That  being  so, 
rule  14  becomes  necessary  to  apply  to  a  case  like 
the    present.      These  are   "distinct    properties" 
within  the  meaning  of  the  rule ;  as  to  the  construc- 
tion which  has  been  put  upon  the  word  "  house," 
there  is  Evans  v.  Finch,  (Cro.  Rep.  Car.  473),  where 
it  was  held  that  chambers  in  the  remplowereiomit* 
mansionalis    of  the  occupier,  and  that    burglary 
could  be  committed  by  breaking  into  them.     In 
Reg.  V.   Inhihiiants  of  Usworth  (5  A.  &  E.  261), 
where  one  rented  and  occupied  the  middle  floor  of 
a  house,  it  was  held  that  the  premises  he  so  rented 
were  "a  separate  and   distinct  dwelling-house" 
within  the  5  Geo.  4,  c.  57,  for  the   purposes    of 
settlement,  and  in  Hf^.nretteY.  Booth  (lo  C.  B.  500), 
it   was   held  that   the   occupation  of  "  part  of  a 
house"  might  confer  a  right  to  vote  for  a  borough 
under  2  Will.  4,  c.  45,  s.  27,  if  there  was  indepen- 
dent occupation  and  actual  severance  from  the  rest 
of  the  house.     Secondly,  under  sect.  45  of  the  re- 
cent Valuation  (Metropolis)  Act,  the  valuation  list 
made  under  that  Act  is  to  be  conclusive  evidence 
both  of  the  gross  and  rateable  value  of  the  several 
hereditaments  included  therein,  and  of  the  fact  that 
everything  required  to  bo  inserted  therein  has  been 
inserted.     Then  the  70th  section  says  that  where 
(amongst  other  things)  for  the  purposes  of  the  Acts 
relating  to  house  duty,  it  is  necessary  to  make  a 
separate  valuation  of  any  hereditament  by  reason  of 
its  not  having  been  separately  valued  in  any  valua- 
tion list,  then  the  value  of  such  hereditament  is  to 
be  asccrtuincd  in  the  same  manner  as  if  the  Act  had 
not  passed.     In  the  valuation  list  for  the  poor  rate 
each  of  these  117  sets  of  rooms  has  been  valued  as 
a  separate  hereditament,  and  the  seven  blocks  of 
buildings  are  now  assessed  for  house  duty  at  the 
aggregate   values  of  the   117   separate  heredita- 
ments.    There  has  been  no  valuation  of  each  block 
as  "  houses,"  and  if  they  were  so  held  to  be,  each 
block  should  be  valued  as  a  separate  hereditament 
apart  from  the  Valuation  (Metropolis)  Act.     It  is 
not  a  lair  valuation  as  it  stands.    The  decision  in 
the  Mutual  Toutbte,  ^'c.   Society   v.  St.   George's 
Union  Assessment  Committee  (ubi  sup.)  is  simply 
that  the  owners  of  each  flat  are  occupiers  to  be 
rated   as   such   for   the   poor   rate,   not  that   the 
aggregate  value  of  all  the  117  flats  is  to  be  taken 
to  be  the  value  for  all  purposes  of  the  bi  )ck8  as 
houses. 
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The  Solicitor-General  (with  him  Finder),  for  the 
Crown,  was  not  called  npon. 

Jbssel,  M.R. — This  is  an  appeal  from  a  judgment 
of  a  majority    of    the    judges  in    the   Court  of 
Exchequer,  deciding  what  is  the  true  construction 
of  the  statute  48  Geo.  3,  c.  55,  as  to  the  mode  of 
charging  duty  upon  inhabited  houses.    There  is 
also  involved  the  construction  of  the  recent  Valua- 
tion Act  for  the  metropolis.    The  contention  for 
the  appellants  id  that  certain  flats  or  suites  of 
apartments    ought     to    be    treated    as    separate 
houses,  and  valued  and  rated  as  such.    The  cir- 
cumstances are  peculiar.    There  are  seven  blocks 
of  buildings,  divided  into  flats,  and  built  by  the 
appellants,  the  Westminister  Chambers  Associa- 
tion.  They  differ,  no  doubt  slightly  in  construction 
from  an  ordinary  dwelling  house,   for  although 
they  are  externally  exactly  the  same,  internally 
they  are  divided  in  this  way :     Each  set  of  apart- 
ments has  one  door  opening  on  to  a  common  stair- 
case, and  each  suite  of  apartments  is,  as  it  were, 
self  contained  with  all  the  necessary  conveniences 
to  enable    persons    to  inhabit  it  as  a  place  of 
business,  but  with  these  exceptions,  and  with  the 
exception  of  its   size,  each  block  does  not  differ 
from  an  ordinary  London  building.     The  first 
point  is,  how  would  you,  in  ordinary  language, 
describe  one  of  these  blocks  P    Without  doubt  or 
question  you  would  call  it  a  ^ouse.    In  either  its 
legal  or  common  sense  there  is  no  doubt  about  the 
meaning  of   the  word  "house,"  and  it  has  not 
been  contended  either  here  or  in  the  oourb  below 
that  either  in  its  legal  or  ordinary  sense  the  word 
house  would  not  sufficiently  describe  one  of  these 
blocks.  Now  the  rule  is,  that  in  construing  a  legal 
instrument,  whether  it  is  an  Act  of  Parliament  or 
not,  it  is  the  duty  of  the  court  to  give  every  term 
used  in  the  instrument  its  ordinary  and  legal 
meaning,  unless  there  is  something  either  in  the 
contract,  or  in  the  nature  of  the  subject  matter  of 
the  instrument,  to  compel  the  court  to  alter  that 
meaning.    Therefore,  it  is  for  those  who  say  that 
a  term  used  in  a  particular  Act  or  instrument 
ought  not  to  be  received  in  its  ordinary  or  legal 
acceptation  to  show  something  bringing  it  within 
one  of  these  grounds  of  exception.    Now,  so  far 
from  finding  anything  in  the  Act  of  Parliament 
we  are  considering  to  alter  the  ordinary  and  legal 
meaning  of  the  word  "  house,"  I  find  a  great  deal 
to  confirm  my  opinion  that  the  word  is  there  used 
in  its  ordinary  sense.      It  was  argued  for  the 
appellants  that  in  construing  other  Acts  of  Parlia- 
ment, and  other  legal  instruments,  the  courts,  with 
another    context,    and   with  a  different    subject 
matter,  had  attached  a  different  meaning  to  the 
word    "house,*'    and    had   held  that  a  separate 
occupation  of  a  portion  of  a  house,  perhaps  two 
rooms,  might  constitute  a  "house"   within  the 
meaning  of  those  other  Acts  of  P.irliament  or 
instruments ;  but  it  appears  to  me  that,  unless  you 
show  something  in  the  instrument  we  have  to 
construe  now  relating  to  or  connected  with  those 
other  instruments,  you  cannot  construe  "  house  " 
in  this  Act  by  reference  to  the  construction  which 
has  been  put  on  the  word  in  other  Acts.     The 
argument  was  also  weak  on  another  ground.    The 
authorities  referred  to  only  show  that  in  some 
cases  a  portion  of  a  "hoase"  may  be  doasribed 
as  a    house;    but    no  authority  was    produced, 
nor    does    any    exist    to    show    that    an    entire 
building    could    not    properly    be    described    as 
.a  liouse,  although  a  portion  of  it  might  also  fulfil 


that  description.     The  two   propositions  are  not 
inconsistent;   a  part  of  a  house    is    constantly 
described  as  a  "  house."  In  this  Act  of  Parliament 
we  find  not  only  a  dwelling-house,  which  is  the 
main  thing,  but  we  find    a  "  coach-nouse,"  and 
a   "wash-house"    and    a    "warehouse"    and    a 
"  counting-house,"  all  of   which  are,  and   have 
been  considered  by  the  framers  of  this  Act  of 
Parliament,  not  separate  buildings,  but  portions 
of  buildings,  and  to  be  treated  as  portions  of  a 
dwelling-house  for    the    purposes    of    this    Act. 
Therefore  you  may  have  the  word  "  house  "  pro- 
perly used,  first  of  all,  as  describing  the  whole  of 
a  dwelling-house ;  and,  secondly,  some  or  one  of 
its  parts ;  and  because  you  can  describe  part  of 
the  building  as  a  "  house,"  it  does  not  follow  that 
you  may  not  describe  properly  the  whole  as   a 
"  house  '  also.    There  is  another  instance,  fami- 
liar at  all  events  to  lawyers — each  Inn  of  Court  is 
called,  as  we  all  know,  a  "  house,"  yet  it  includes 
a  great    many  separate  buildings  and   a   great 
many  separate  houses.    Take,  again,  the  Charter- 
house,   which   is    still    called  the  Charterhouse, 
although  it  includes  many  separate  houses.    The 
main  fact,  therefore,  that  a  separate  portion  of  a 
building  may  be  called  a  "  house,"  does  not  show 
anything  for  or  against  the  aggregate  or  entire 
building  being  called  so  too.    A  good  illustration, 
of  that  is  afforded  by  the  old  case  cited  for  the 
appellants  (Evans  v.  Finch,  ubi  sup.).    There  a 
man  was  indicted  for  having  broken  into  domum 
mansionalem  Sugonis  Atfdley,  and  I  suppose  the 
question  was,  whether  Audley*s  cbamberd  in  the 
Temple  were  correctly  described  as  his  dwelling- 
house,  and  it  was  decided  that  the  description  was 
correct.    Nobody  decided  and  nobody  suggested 
that  the  premises  might  not  have  been  as  well 
described  as  a  house  in  a  Court  of  the  Inner 
Temple.     It  w%s  not  suggested  that    the    total 
number  of  the  sets  of  chambers  in  the  Inn  might 
not  have  been  described  as  a  house.    That  was  not 
the  point ;  the  only  point  was,  whether  the  one 
set  of  chambers  was  sufficiently  described,  and  it 
is  quite  plain  that  the  other  poiut  was  not  thought 
of  as  arguable,  because   Audley's  chambers   are 
talked  of  as  part  of  a  house.    They  say,  "  but  that 
divers  persons  were  in  the  hall  and  in  other  places 
of  the  house."    Whether  that  meant  the  hall  of 
the  Inner  Temple,  or  the   hall  of   the  building 
which  comprised  the  set  of  chamber?,  is  uncertain, 
but    they    had    described    the  chambern  as  the 
dwelling-house  of  Audley,  and  the  only  point  was, 
whether  they  satisfied    that    description.     That 
being  so,  it  does  not  appear  that  the  point  sug- 
gested there  has  any  direct  bearing  on  the  point 
we  have  to  decide.    The  two  Acts  of  Parliament 
referred  to  were,  first,  the  well-known  statute  of 
Elizabeth  relating,  it  must  be  remembered,  to  the 
rating  of  occupiers  in  respect  of  the  rating,  not 
only  of  "  houses,"  but  of  "  houses  and  land,    the 
word  land  being  a  word  of  wide  meaning  in  Eng- 
lish law,  and  including  not  only  any  house,  but 
any  building  which  may  stand  on  the  land.    The 
questions   which  have    been  decided,    therefore, 
under  that  statute  have  been,  whether  or  not  there 
was  a  separate  occupation.     How  far  the  land 
bein^  in  juxtaposition  with  the  house  influenced 
the  judges  in  their  decisions  upon  that  statute, 
and  now  the  fact  of  mere  occupancy  being  the  test 
point  also  influenced  them,  it  is  immaterial  to 
inquire.    It  is  enough  to  say  that  there  you  had  a 
different  subject-matter  and  a  different  context. 
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A  Biinilar  obaervation  applies  to  the  oases  cited  on 
the  oonstmctioii  of  the  Settlement  and  Voting 
Acta.    There  a  totally  different  set  of  words  were 
used,  words  relating  to  severance  and  occapancy, 
and  these  words  again  received  a  different  con- 
stmotion  in  reference  to  a  different  subject-matter 
and  a  different  context.    I  now  come  to  the  real 
point  we  have  to  decide ;  what  is  the  meaning  of 
the  word  "  honse "  in  the  stotnte  before  us,  and 
IB  there  any  reason  for  altering  the  general  mean- 
ing of  the  word  with  respect  to  this  statute  and 
these  particular  buildings  P     It  may  be  that  there 
is.     It  might  be  found  that  the  Legislature  had 
described  these  particular  buildings  m  a  different 
way,  but  the  only  legislative  definition  we  can  find 
relating  to  one  of  these  buildings  describes  it  as  a 
"  house."    That  definition  is  not  wanted ;  because, 
as  I  said  before,  you  must  construe  the  word  in 
its  ordinary  and  legal  meaning,  even  without  the 
legislative  direction.     These    buildinfics    are    de- 
scribed in  the  Westminster  Improvement   Act, 
which  is  of  course  as  much  an  Act  of  Parliament  as 
any  other,  and  about  which  there  is  this  additional 
remark  to  be  made,  that  the  Act  of  Parliament 
being  one  promoted  by  the  appellants'  own  asso- 
ciation, it  contains  their  own  description  of  tlieir 
own  property,  and  it  is  a  description  which,  there- 
fore, cannot  very  well  be  refused  by  the  appellants. 
The  description  is  this  :  It  is  enacted  "  tnat  where 
any  house  built  on  land  of  the  commissioners 
ahall    be    occupied    or   intended   to  be  occupied 
by  different  persons  in   distinct    sets  of   apart- 
ments, the   commissioners,   their   successors,   or 
assigns,  may,  if  they  shaJl  think  fit  so  to  do, 
demise  or  sell  any  set  of  apartments  separately 
from  the  rest  of  the  said  house."    Nothing  can, 
therefore,  be  plainer  than  that,  as  regards  these 
particular  buildings,  the  Legislature  has  described 
each  of  them  as  a  ''  house."    It  has  described  the 
apartments  as  part  of  the  house  which  may  be 
sold  away  separately  from  the  rest  of  the  house, 
and  the  commissioners  themselves  have  so  de- 
scribed the  property  in  question,  showing  that 
they  took  the  same  view  as  to  the  meaning  of  the 
word  applied  to  these  buildings  as  I  am  disposed 
to  do  on  the  general  principles  of  construction. 
Next,  is  there  anything  in  the  Act  of  Geo.  3  to  cut 
down  the  meaning  of  these  words  P    It  seems  to 
me  to  be  all  the  other  way.    The  first  rule  says 
that  the  duty  shall  "  be  charged  annually  on  the 
occupier  Or  occupiers  for  the  time  being  of  every 
such  d  spelling- house "    in   a  certain    way.      The 
second  is  "  every  coach-house,  stable,  wash-house, 
laundry,  wood-house,  bake-house,  dairy,  and  all 
other  offices,  &g.,  belonging  to  and  occupied  with 
any  dwelling-house  shall,  in  charging  the  said 
duties,  be  valued  together  with  such  dwelling- 
house,  &c."    Then  several  houses  are  mentioned 
which  might  be  separate,  and  if  held  separately 
and  occupied  separately,  then  might  be  separately 
valued,   but  they  are  charged,  according  to  the 
legal  meaning  of  the  words,  *'  together  with  the 
dwelling-house."     Then  there  is,  at  the  end  of 
r.  21,  a  restriction  showing  that  the  framers  of 
the  Act  knew  the  meaning  of  the  words :  "  Pro- 
vided no  more  than  one  acre  of  such  gardens  and 
pleasure-grounds  shall  in  any  case  be  so  valued ; " 
a  "  house  "  in  law  including  any  land  which  is  so 
found.    Then  there  is  this,  '*  all  shops  and  ware- 
houses which  are  attached  to  the  dwelling-house, 
or  have  any  communication  therewith,  shall,  in 
charging  such  duties,  be  valued  together  with  the  ^ 


dwelling-house."    Gertain  exceptions  follow,  and 
the  next  rule  (4)  is  "  every  chamber  or  apartment 
in  any  of  the  Inns  of  Gourt,"  t&c.,  being  severally  in 
the  tenure  or  occupation  of  any  person  or  persons, 
shall  be  charged  thereto  as  an  entire  house,  and 
on  the  respective  occupiers  thereof."     I  do  not 
think  that  bears  very  strongly  either  way ;  if  it 
has  any  bearing  at  all,  I  think  it  tends  to  show 
that  chambers,  being  expressly  excepted,  would 
not  have  been  otherwise  so  charged.      But  the 
important  rule  in  this  case  is  rule  6  :  "  Where  any 
house  shall  be  iej;  in  different  stories,  tenements, 
lodgings,  or  landings,  and  shall  be  inhabited  bv 
two  or  more  persons  or  families,  the  same  shall 
nevertheless    oe    subject    to,   and    shall  in  like 
manner  be  charged  to  the  said  duties,  as  if  such 
house  or  tenement  was  inhabited  by  one  person 
or  family  only,  and  the  landlord  or  owner  shall  be 
deemed  the  occupier  of  such  dwelling-house,  and 
shall  be  charged  to  the  said  duties."    Then  there 
is  a  provision  that  in  case  he  does  not  reside 
within  the  limits  of  the  collector,  the  occupier 
shall  be  charged,  and  if  the  house  or  any  part  of 
it  is  actually  let  out  in  ''different  stories,"  the 
tenants  are  to  deduct  the  duty  from  their  rents. 
Now  it  is  contended  that  these  blocks  of  building 
are  not,  in  the  language  of  the  Act,  **  let  out  in 
different    stories,  tenements,  lodgings,  or    land- 
ings ;  "  but  I  think  that  no  words  in  the  English 
lanfiTuage  could  better  describe  the  case  of  these 
buildings.    They  are  actually  let  out  in  "  different 
stories.       They  are  let  out  in  "different  tene- 
ments," and  they  are  certainly  let  out  to  "  two 
or  more  persons  or  families."     It  exactly  bears 
out  my  view  that  each  block  is  a  large  house  let 
out  In  the  way  described  in  the  Act.     It  is  said  to 
be  a  hardship  so  to  construe  the  Act;  without 
expressing  an  opinion  upon  that  —  and  I  have 
no  right  to  do  so  —  it  is  what  the  Legislature 
has  directed  to  be  done  in  the  case  put,  where 
the   house    is   let    in   different  stories.     If  one 
story    only    is   let  out  of  a  number,  it  is  ex- 
pressly enacted  that  payment  is  to  be  made  for 
the  whole  house,  even  although  five-sixths  of  it  is 
uninhabited.     Nothing  can  be  plainer  than  that 
this  is  so,  and  it  cannot  be  any  greater  hardship 
where  the  house  is  one  house  in  every  sense  of  the 
term,  and  is  let  in  separate  tenements,  as  is  the 
case  here.    The  hardship,  if  any,  is  the  same  in 
both  cases,  and  it  is  plain  that  the  Legislature  in- 
tended,   for  fiscal   reasons,  that  in  some  cases, 
although  five-sixths  of  the  house  might  be  unin- 
habited, yet  the  whole  tax  should  be  paid.    That, 
I  think,  is  an  answer  to  the  suggestion  of  hard- 
ship made  in  argument.    It  is  necessary  to  read 
the  next  rule  (7)  for  another  reason.    The  rule  is, 
"  No  dwelling-house  or  other  such  premises  as 
aforesaid,  shall  be  estimated  or  rated  at  any  less 
annual  value  than  the  rent  or  value  at  which  the 
same  premises  stand  charged  in  the  last  rate  made 
on  or  before  the  time  of  making  the  assessment 
for  the  relief  of  the  poor  in  the  same  parish  or 
place.'    Then  the  14th  rule  says,  "Where  any 
dwelling-house  shall  be  divided  into  separate  tene- 
ments, being  distinct  properties,  every  such  tene- 
ment shall  be  subject  to  the  same  duties  as  if  the 
same  was  an  entire  honse,  which  duty  shall  be 
paid  by  the  occupiers  thereof  respectively."     It 
was  argued  in  the  court  below  that  this  rule  applied 
to  the  present  case,  although  it  was  not  so  arj^ed 
to  day,  and  I  give  the  appellants  the  benefit  of  a 
repetition  of  the  argument  for  whatever  it  may  be 
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the  possibility  of  there  being  tenements  which  are 
not  distinct  properties.    Then  the  question  is,  Is 
one  of  these  blocks  a  dwelling-house  divided  into 
"  different  tenements  being  distinct  properties  P " 
because,  if  it  is,  it  should  be  otherwise  rated. 
What  is  the  meaning  of  **  distinct  properties  P " 
Here  again  you  apply  the  ordinary  rule  of  con- 
struction.    Distinct  properties  are  the  properties 
of  different  owners,  but  m  the  ca^e  before  us  it  is 
plain  that  there  are  not  different  owners.    There 
IS  only  one  landlord  for  every  one  of  the  tenements, 
and  only  one  tenant  below  him  for  each  of  the 
tenements.     The  landlord   lets    directly  to    the 
tenant  below  him.    What  would  have  been  the 
case  if  a  tenement  had  been  sold  I  offer  no  opinion 
upon,  nor  do  I  say  what  would  have  happened  if 
there  had  been  a  demise  of  one  of  them,  because 
then  the  intermediate  tenant  might  in  a  sense  be 
said  to  be  the  intermediate  owner.     This,  how- 
ever, is  not  the  case  here.    This  is  a  single  letting. 
It  is  plainly  within  the  6th  rule,  because  it  is 
plainly  a  letting  in  "  different  tenements."     It  is 
not  within  the  14th  rule,  because  in  no  sense  can 
these  flats  or  suites  of  apartments  be  said  to  be 
distinct  properties — there  being  but  one  landlord 
throughout.    There  is  another  suggestion  as  to 
"  distmct  properties,"  which  I  cannot  quite  follow. 
It  has  been  suggested  that  the  word  "  property  " 
may  be  used,  not  in  its  ordinary  sense  as  showing 
ownership,  but  as  describing  the  structural  character 
of  the  buildings.  I  do  not  think  that  can  be  the  true 
moaning  of  the  word,  but  if  it  were,  looking  at  the 
words  "  divided  "  and  "  distinct,"  I  should  say  that 
these  tenements  were  not  within  the  14th  rule. 
First  of  all,  I  cannot  find  that  the  houses  were 
divided  internally  in  the  way  of  structural  division, 
nor  do  I  see  that  the  properties  are  distinct  in  the 
sense  of  any  physical  severance  which  everyone 
could  see.     I  am  therefore  of  opinion,  taking  the 
Act  of  Parliament  and  these  rules  together,  and 
for  the  reasons   I  have  given,  that  thene  seven 
buildings  are  properly  described  and  charged  as 
houses  within  the  stat.  48  Geo.  3,  c.  55.    Then 
comes  the  second  question.    The  tenements  have 
been  rated  to  the  relief  of  the  poor  under  the 
Valuation  (Metropolis)  Act  as  separate  tenements. 
The  separate  value  is  set  upon  each,  so  that  there 
are  117  annual  values  ;  and  now  comes  the  question, 
how  are  you  to  estimate  the  value  for  the  pur- 
pose of  the  house  taxP    That  must  depend  upon 
the  Valuation  Act,  and  the  object  and  meaning 
of  that  Act  is  plain ;  it  is  to  make  one  assessment 
for  local  taxation  as  far  as  possible.      Therefore, 
that  being  the  object  aimed  at  by  the  Legislature, 
you  are  not  to  go  out  of  your  way  to  defeat  that 
object.    The  words  of  sect.  45  are,  "  The  valuation 
list  for  the  time  being  in  force  shall  be  deemed  to 
have  been  duly  made  in  accordance  with  this  Act, 
and  the  Acts  incorporated  therewith,  and  shall,  for 
all  or  any  of  the  purposes  in  this  section  mentioned, 
bo  conclusive  evidence  of  the  gross  value  and  of 
the  rateable  value  of  the  several  hereditaments  in- 
cluded therein,  and  of  the  fact  that  all  heredita- 
ments required  to  be  inserted  therein  have  been  so 
iuberccd."  So  that  if  the  valuation  stood  upon  that 
section  alone  it  would  be  conclusive.     The  valua- 
tion list  is  to  be  conclusive  for  the  purpose  of  the 
houHe,  not  only  of  the  value,  but  of  the  fact  that 
*ivery  thing  required  to  be  inserted  therein  has  been 


inserted  therein.     Then  the  76th  section   says, 
"  Where,  for  the  purposes  of  the  Acts  relating  to  the 
duty  on  inhabited  houses,  &c.,  it  is  necessary  to  make 
a  separate  valuation  of  any  hereditament  by  reason 
of  its  not  being  separately  valued  in  anv  valuation 
list,  the  value  of  snoh  hereditament  sball  be  ascer- 
tained in  the  same  manner  as  if  this  Act  had  not 
passed."    It  is  said  that  under  those  words,  inas- 
much as  you  have  to  value  the  house,  and  the 
house  itself  as  such  is  not  valued,  though  each 
tenement  comprising  the  house  is  valued,  that  it 
is  necessary  to  make  a  separate  valuation  of  the 
house  as  one  hereditament  which  is  not  separately 
valued   in    the  valuation    list.      Of  course,  one 
answer  to  that  would  be  that  the  words  "  separately 
valued"  mean  that  when  you  cannot  otherwise 
ascertain  its  separate  value  you  must  do  so  from 
the  valuation  list,  by  adding  up  the  value  of  all  the 
tenements.    That  seems  to  have  been  the  view 
adopted  by  Mr.  Justice  Blackburn,  that  it  is  for 
this  purpose  to  be  separately  valued,  because,  with- 
out going  beyond  tne  list,  you  can  ascertain  the 
total  separate  valuation  of  the  hereditament.  That 
is  one  answer,  but  there  is  another  pointed  out  by 
the  Lord  Chief  Justice,  which  to  my  mind  is  quite 
conclusive.     Rule  7  of  the  48  Greo.  3  c.  55  is  that 
"  No  dwelling-house  or  other  such  premises  as 
aforesaid  "  shall  be  valued  at  less  than  the  poor- 
rate  value.     Now  the  poor-rate  value  of  this  house 
is  the  total  value  of  all  the  tenements,  and  that 
has  been  decided  by  the  Queen's  Bench.     The 
meaning  of  the  7th  rule,  then,  is  that  whatever 
value  you  put  on  the  house  for  the  purpose  of  this 
Act,  it  shall  not  be  less  than  the  poor-rate  value  ; 
and  it  is  admitted  by  the  appellants  that  the  poor- 
rate  value  is  not  too  little.    They  complain,  on 
the  contrary,  that  it  is  too  much.     It  is  not,  there- 
fore, necessary  to  make  the  separate  valuation  for 
the  purpose  of  the  house  duty,  because,  having 
the    poor-rate  value  ascertained,  that   must    be 
sufficient  to  enable  you  to  assess  the  house  tax, 
which  is  all  that  you  are  required  to  do.     I  am  of 
opinion,  therefore,  on  both  points,  that  the  decision 
of  the  majority  of  the  judges  in  the  court  below 
was  right,  and  must  be  affirmed. 

Lord  Coleridge,  C.J. — This  case  has  been  so 
fully  discussed  by  the  Master  of  the  Bolls  that  I 
have  little  to  add  to  his  judgment.  I  will  simply  say 
that  the  point  is  substanticdly  whether  a  house  being 
let  in  different  flats,  stories,  or  suites,  the  6th  rule  of 
Schedule  B,  of  48  Geo.  3,  o.  55,  does  or  does  not 
apply  to  the  subject-matter  of  the  rating.  The 
question  appears  to  me  to  be  conclusively  answered 
by  reference  to  sect.  69  of  the  Act  by  which  the 
appellant  society  were  created,  and  under  which 
they  hold  their  premises,  because  that  section 
enables  them  to  do  certain  things  with  a  "  house  " 
erected  on  their  land,  and  occupied  or  intended  to 
be  occupied,  in  different  sets  of  apartments  by 
different  persons.  The  appellants,  therefore,  have 
an  Act  of  Parliament  under  which  they  erect  what* 
the  Act  itself  calls  a  house  occupied  by  different 
persons  in  distinct  sets  of  apartments.  That  Act 
was  passed  in  1853,  and  the  question  is,  are  we  to 
construe  the  words  there  in  any  different  sense 
from  those  used  in  1808  (Geo.  3,  c.  55),  "  house  let 
in  different  stories,  tenements,  lodgings,  or  land- 
ings?" The  words,  though  certainly  not  quite 
identical,  are  as  nearly  so  as  words  can  well  be,  and 
I  think  that  where  the  construction  of  theappellauts* 
Act  is  plainly  that  in  referring  to  houses  occupied 
by  different  persons  in  distinct  sets  of  apartments 
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the  very  subject  matter  of  the  rating  is  meant,  we 
caanot  torture  wordslin  the  Act  of  1808,  and  make 
them  mean  something  entirely  different  from  what 
they  mean  in  the  Act  of  1853»  which  is  the  Act 
nnder  which  these  blocks  of  buildings  were  erected. 
The  Master  of  the  Bolls  has  clearly  put  what  seems 
to  me  the  right  answer  to  the  second  point,  and  I 
have  nothing  to  add  upon  it.  I  will  jnst  say,  how- 
ever, that  the  case  quoted  from  Croke's  Reports 
{ubi  eup.)  does  not  appear  to  me  to  have  any  bear- 
ing one  way  or  the  other  on  the  present  case.  It 
only  decides  that  the  offence  of  burglary  can  be 
committed  in  chambers  in  the  Temple,  and  I  do 
not  see  how  in  any  way  it  decides  what  is  a 
'*  dwelling  house  "  for  the  purposes  of  this  case. 

Pollock,  B. — Giving  every  effect  to  the  appel- 
lants* argument,  I  cannot  come  to  any  other  con- 
clusion than  that  the  decision  of  the  court  below 
was  right  and  must  be  affirmed.  I  was  impressed 
with  Mr.  Manisty's  argument  that  where  there  is 
a  series  of  statutes  in  pari  materia,  it  is  extremely 
desirable  to  give  them  the  same  construction  as  far 
as  possible,  but  in  this  argument  I  think  tv^o  points 
have  been  overlooked.  In  the  first  place  I  am  not 
certain  that  the  statutes  are  in  pari  materia  in 
the  sense  that  the  Legislature  may  not  have 
intended  to  make  the  incidence  of  taxation  fall 
differently  with  regard  to  one  imperial  tax  than 
with  regard  to  another.  But  I  think  it  is 
erroneous,  when  a  series  of  Acts  of  Parliament 
have  been  passed,  to  necessarily  apply  the  same 
construction  of  language  to  both  the  earlier  and 
the  later  Act-".  I  believe  the  true  rule  of  con- 
struing Acts  of  Parliament  to  be  that  which  the 
Master  of  the  Eolls  has  stated  to-day,  and  which 
was  first  laid  down  by  Mr.  Justice  Burton,  in 
Ireland,  and  has  repeatedly  been  spoken  of  with 
commendation.  Therefore,  in  dealing  with  the  first 
Act  of  Geo.  3,  and  taking  into  account  the  knowledge 
the  Legislature  then  possessed,  I  find  the  word 
"  house  "  first  used  in  the  enacting  part  of  sect.  1, 
where  the  words  are,  **  and  upon  inhabited  houses 
as  set  forth  in  the  schedule  to  this  Act."  Now,  no 
one  at  that  time  could  have  had  any  doubt  what 
an  "inhabited  house"  meant  generally.  Then, 
taking  rule  6,  upon  which  this  case  almost  entirely 
tarns,  the  words  are,  "  Where  any  house  shall  be 
let  in  different  stories,  tenements,  lodgings,  or 
landings,  and  shall  be  inhabited  by  one  or  more 
persons  or  families."  These  seem  to  me  to  be  the 
proper  and  fit  words  in  which  to  describe  a  house 
let  as  this  one  is  let,  and  the  same  language  is 
imported  into  the  appellants'  own  Act.  I  have 
nothing  to  add  upon  the  second  point.  Rule  7 
appears  to  me  to  exactly  meet  the  present  case. 

Judgment  for  the  respondent ;  Judgment  below 
affirmed. 

Solicitor  for  the  appellants,  Bwrchell. 

Solicitor  for  the  respondent,    The  Solicitor  to 
the  Inland  Bevetiue. 
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(Before  Vice-Chancellor  Bacon.) 
June  30,  July  4, 6,  7, 11,  12, 14, 17,  and  27, 1876. 
Mackbtt  v.  The  Commissioners  op  Herne  Bat. 

Private  Act  of  Parliament — Dedicationoflandftfor 
pv/rposes  of— Proposed  roads,  streets^  atid  squares 
— Adverse  possession — Statute  of  Limitations — 
Injunction, 
In  1830  A,  projected  the  formation  of  a  seaside 
tovm,  to  he  built  on  his  lands,  and  a  plan  was 
prepared  which  showed  the  sites  of  various  streets, 
roads,  and  squares,   proposed  to  be  made  and 
formed  on  such  lands.    In  June  1833  a  private 
Act  of  Pa/rliamsnt  was   obtained   by  which  the 
lands  described  on  the  plan  were  made  a  distinct 
parish  for  the  pwrposes  of  the  Act,  and  by  which 
commissioners  were  appointed  in    whom   were 
vested  all  roads,  streets,  and  ways,  then  m,ade 
and  used  by  the  public,  or  thereafter  to  be  m,ade 
and  adopted  by  the  commissioners  as  public  ways 
under  the  Act.     The  Act  also  conferred  plenary 
powers  on  the  commissioners  with  regard  to  the 
paving,  lighting,  draining,  and  repairing,  of  such 
streets,  roads,  and  ways. 
In  Feb.  1833  A.  had  sold  and  conveyed  to  B.,  who 
was  one  of  the  principal  promoters  of  the  Act, 
and  one  of  the  First  Commissioners  appointed 
thereunder,  several  of  the  plots  of  land  described 
on  the  plan  and  on  which  were  delineated  the 
sites  of  certain  of  the  proposed  roads,  streets,  and 
squares.    Previously  and  subsequently  to  the  Act 
numerous  houses  had  been  huUt,  and  some  of  the 
roads,  streets,  and  ways  shown  on  the  plan  had 
been  wholly  or  partially  formed,  and  had  been 
adopted  by  the  commissioners,  but  no  houses  were 
at  any  time  erected  on  the  lands  conveyed  to  B., 
and  the  sams  {including  such  parts  as  comprised 
the    sites    of  the  proposed  roads,    streets,    and 
squares)  were  from,  1833  to  1867  uninterruptedly 
held  and  enjoyed  and  cultivated  as  arable  and 
pasture  lands  by  B.  artd  his  lesset^s. 
In  1868  the  commissioners  gave  B.^s  devisees  notice 
of  their  intention  to  take  possession  of  the  sites  of 
the  proposed  streets,  roads,  and  squares  shown  on 
the  plan,  and  in  1871  they  proceeded  to  mark, 
grip  up,  and  stump  out  such  sites  on  the  ground 
that  the  sams  had  been  dedicated  to  the  ptDposes 
of  the  Act  by  the  promoters  of  the  Act,  and  that 
tlisy  were  acting  within  their  stattUory  powers. 
On  bill  being  filed  to  restrain  the  commissioners 
from  so  doing. 
Held,  that  although  there  might  have  been  a  dedica- 
tion of  their  lands  by  the  promoters  of  the  Act, 
such  dedication  was  not  complete  until  the  in- 
tended streets  and    roads  had    been   used  and 
adopted  by  the  public;   and  that,  there  having 
been  no  such  use  and  adoption  for  upwards  oj 
forty  years,  the  proposed  sites  were  not  within 
the  statutory  powers  of  the  commissioners,  and 
an  injunction  granted  accordingly. 
Held,  also,  that  the  powers  of  the  commissioners 
were  only  to   be  exercised  in  respect  of  roads 
which  were  m^e  or  which  should  be  made  con- 
sequent on  the  erection  of  buildings  to  which  such 
roads  would  be  applicable  and  useful,  but  that 


272 


MAGISTRATES'  CASES. 


Chai7.  Dit.] 


Mackstt  v.  Ths  CoinassioNEBs  op  Heutb  Bat. 


[Ohav.  Div. 


no  rights,  etcUiUory  or  other,  could  he  acquired 

80  as  to  prevent  the  eeaerciee  of  the  powers  given 

by  the  Act  to  require  and  compel  the  formation  of 

roads  aaid  streets  whenever  and  wherever  the  state 

of  circumstances  requiring  such  roads  and  streets 

should  come  into  existence. 

In  the  year  1830  Sir  Henry  Oxenden,  who  was 

the  owner  of  an  estate  of  considerable  extent  at 

Heme,  in  the  connty  of  Kent,  considered  that  a 

part  of  his  estate  was  suitable  for  the  formation  of 

a  seaside  watering  place,  and  accordingly  procured 

a  plan  to  be  made  by  a  local  surveyor  ot  a  portion 

of  the  estate  which  he  severed  from  two  of  his 

farms,  the  one  called  Underdown  Farm  and  the 

other  Sea-street  or  Ashbee's  Farm,  and  which  he 

ofEered  for  sale  in  lots^    Ihe  plan  so  made  had 

described  upon  it  streets,  roads,  and  squares,  a 

plantation,  a  parade,  a  terrace,  and  a  pier,  none  of 

which  then  existed,  as  indicated  on  the  plan,  but 

which  were  put  upon  the  plan  for  the  purpose  of 

showing  to  purchasers  the  use  which  might  be 

made  of  the  lands. 

In  and  prior  to  the  month  of  Feb.  1833  Sir  H. 
Oxenden  sold  and  conveyed  to  one  John  Brough 
and  others  in  fee  several  of  the  plots  of  lands  de- 
scribed upon  the  plan.  Some  of  these  plots  of 
land  comprised  the  sites  of  certain  of  the  proposed 
roads,  streets,  and  squares  shown  on  the  plan,  and 
called  Oxenden-sqaare,  Hanover-square,  Bruns- 
wick-square, King's-road,  Clarence- street,  Mon- 
tague-street, &o. 

In  the  month  of  June  1833  a  private  Act  of  Par- 
liament, 3  &  4  Will.  4,  c.  105,  was  obtained,  by 
which  the  lands  comprised  in  and  described  bv 
the  above  plan  were  formed  into  a  district  parish 
for  the  purposes  of  the  Act.  under  and  by  the  name 
of  "  The  Town  of  Heme  Bay."  The  preamble  of 
the  Act  was  as  follows :  "  Whereas  a  certain  por- 
tion of  the  parish  of  Heme,  near  or  adjoining  to 
the  pier  at  Heme  Bay,  in  the  county  of  Kent, 
hath  of  late  years  increased  in  houses  and  other 
buildings,  and  may  become  a  place  of  considerable 
resort,  and  many  houses  and  buildings  are  now 
being  erected  there,  and  it  would  tend  greatly  to 
the  accommodation,  safety,  and  convenience,  not 
only  of  the  inhabitants  of  such  portion  of  the  said 
parish  but  of  all  persons  resorting  to  and  passing 
through  the  same,  if  the  roads,  streets,  ways,  lanes, 
and  other  public  passages  and  places  now  formed 
and  made,  and  hereafter  to  be  formed  and  made, 
within  the  said  portion  of  the  said  parish  were 
properly  paved,  lighted,  cleansed,  watched,  and 
improved,  and  all  nuisances,  annoyances,  encroach- 
ments, projections,  and  obstructions  therein  re- 
moved and  prevented,  and  if  an  efficient  police 
were  established  therein;  and  whereas  it  would 
greatly  facilitate  the  purposes  aforesaid  if  the  said 
portion  of  the  said  parish  wore  separated  for  such 
purposes  from  the  remainder  of  the  said  parish, 
but  the  above  purposes  cannot  be  effected  without 
the  aid  and  authority  of  Parliament ;  and  whereas 
a  map  or  plan  has  been  made  of  the  said  portion  of  I 
the  t>aid  parinh  so  intended  to  be  separated  for  the 
purpose  of  more  clearly  ascertaining  the  bound- 
aries of  the  same,  which  map  or  plan  has  been 
deposited  in  the  Parliament  office  and  a  duplicate 
thereof  has  also  been  deposited  with  the  parish 
clerk  of  Heme  aforesaid,  which  said  boundaries  are 
on  the  map  or  plan  described  by  a  dotted  line,"  be 
it  enacted,  &c. 

By  the  3rd  section  of  the  Act  certain  named 
persons  and  their  successors  were  appointed  com- 


misBioners  for  the  purposes  of  the  Act  to  be  a  body 
politic  and  corporate,  under  the  name  of  "The 
Gommissionera  for  Improving  the  Town  of  Heme 
Bay,"  and  by  that  name  to  have  perpetual  sucy 
cession  and  a  common  seal. 

The  material  seotions  of  the  Act 


Seot.  27.~That  all  the  present  roads,  streets,  ways, 
lanes,  and  other  paatages  and  plaoes  now  need  bj  the 
pnblio  within  the  said  town,  and  all  oania^  or  foot- 
ways or  pasaa^s  whioh  shall  hoNafter  be  made  or 
adopted  by  the  oommiraionera  as  pnblio  wajsor  paastgei 
under  or  by  virtne  of  this  Aot,  and  Uie  paveoientB,  rag- 
stonefl,  oarbstones,  stones,  ffraveL  and  other  materials 
belong:in8^  thereto  respeotivuy,  and  also  sIL  Umps,  lamp- 
irons,  lampposts,  watohboxes,  watohhonMS,  and  other 
houses  and  boildinirs  hereafter  to  be  ereotad  or  fixed  np 
or  parchaaed  by  virtne  of  this  Aot  ....  shall  belong  to 
and  be  the  property  of,  and  the  same  are  hereby  vested 
in  the  said  oommissioners.  .  .  . 

Seot.  28.— That  it  shall  be  lawfnl  for  the  said  oommis- 
sioners, and  they  are  hereby  anthoriaed  and  empowered 
to  open,  form,  set  out,  and  make  a  new  and  oommodiovs 
road  not  exoeeding  in  width  40ft.  .  .  .  whioh  aaid  road 
when  made  shall  be,  and  the  same  is  hereby  vested  in 
the  said  oommissioners,  and  from  time  to  time  to  oanae 
the  said  road,  and  all  the  present  roads,  streets,  ways, 
lanes,  and  other  passages  and  plaoes  now  need  oy  tiie 
pnblio,  and  all  fntnre  roads,  streets,  ways,  lanes,  and 
other  paatagea  and  plaoes  whioh  shall  be  adopted  by  the 
said  oommissioners  under  thie  Aot  within  the  said  town 
or  any  part  thereof,  as  well  aa  the  oarriage  aa  footways 
to  be  repaired,  made,  formed,  amended,  paved,  flagged, 
or  otherwise  sustained,  and  the  same,  and  the  pavements, 
flag^g,  and  other  materials  thereof  to  be  taken  np  and 
relaid,  and  with  snoh  materials  and  with  saoh  dnuns, 
gutters,  sinks,  or  wateroonrses  .  .  .  .  aa  the  said  oom- 
missioners shall  think  fit.  .  .  . 

Seot.  30.--That  no  person  shall  at  any  time  make  or 
oause  to  be  made  any  alteration  in  any  paved,  pitched, 
or  stoned  pablio  foot  or  oarriage  way,  before,  behind,  or 
at  the  side  of  his  house,  building,  ground,  or  land  with- 
out  the  consent  or  Uoenoe  in  writhig  of  Uie  aaid  oommis- 
aionera  first  had  and  obtained. 

Seot.  33.~That  it  shall  be  lawfnl  for  the  said  eommis- 
sioners,  and  they  are  hereby  required  to  cause  all  snoh 
parts  of  the  roads,  etreets,  ways,  lanes,  and  other  pubUo 
passages,  and  places  within  the  said  town  whioh  are 
now  in  the  estimation  of  the  said  oommissioners  eu£&- 
ciently  built  upon  but  not  finished,  paved,  flagged  or 
otherwiae  put  in  good  order  and  oonditioo,  and  SS.  aneh 
roads,  streets,  ways,  lanes,  and  other  public  passages  and 
places  aa  are  now  making  or  may  hereafter  be  made 
within  the  said  town  or  any  part  thereof,  aJthongh  folly 
built  upon,  to  be  made,  paved,  flagged,  repairad,  and 
cleansed  with  anoh  gutters,  sinki*,  common  or  main 
aewera,  drains,  or  watercourses,  and  with  auch  materials 
and  in  such  manner  as  the  said  commiasionera  ahall  deem 
meet  and  necessary.  .  .  . 

Seot.  36.— That  if  the  said  commissioners  shall  oause 
any  road,  street,  wav,  lane,  and  other  public  passage  and 
place  within  the  said  town  to  be  paved,  flagged,  or  other- 
wise put  into  good  order  or  condition,  or  make  any  sn  ^h 
gutter,  sink,  common  or  main  aewer,  or  wateroonrae, 
under,  through,  alonflr,  above,  below,  or  about  the  aame 
road,  street,  way,  lane,  and  other  public  paaaaipe  and 
place,  before  the  said  road,  atreet,  way,  lane,  and  other 
public  paasage  and  place  are  made  and  built  upon,  then 
and  in  every  such  case  the  owner  or  occupier  of  any 
ground  abutting  or  adjoining  to  any  audi  road,  atreet, 
way,  lane,  or  other  public  passage  and  place  not  built 
upon  or  attached  to  any  house  or  building,  shall  not  be 
liable  to  pay  any  part  of  the  expenses  and  ohargea 
of  SQch  paving,  flagging,  or  making  any  auoh  road, 
street,  &o.,  until  such  ground  shall  be  built  upon  or  at- 
tached to  some  house  or  building,  when  and  not  before 
such  owner  or  occupier  of  such  house  or  building  shall 
h3  liable  to  pay  such  and  the  same  expenses  and  ohargea, 
to  be  recoverable  in  manner  provided. 

Seot.  37  empowered  the  commisfioners  to  adopt  anv 
new  road,  street,  &  < .,  within  the  town  of  Heme  Bay,  bSI 
such  roads,  sU^eta,  Ac,  so  aaopted,  to  be  thenceforth 
deemed  and  taken  tc  ail  intents  and  purpoaea  aa  public 
highways. 


MAGISTRATES'  CASES. 


278 


Chak.  Diy.] 


MA.CKBTT  V,  ThB  GOMMISSIOKEBtf  OF  HeKNE  BaT. 


[Chajt.  Dit. 


Seofti.  86  uid  87  empowered  the  oommiflsionen  to  por- 
ohaae  knde  within  the  town  of  Herne  Bay  for  the  pnr- 
poaee  of  the  Act,  but  not  withont  the  consent  of  the 
ciwiiera  thereof. 

Sect.  98  enacted  that  every  person  (ooonpier,  owner,  or 
mortaffee),  in  poBsestion  of  any  hereditaments  whioh 
ahonld  Be  purchased  or  taken  for  the  pnrpof  es  of  the 
Aot,  should  deliyer  np  possession  of  snoh  premises  to 
t**e^  commissioners  upon  having  six  oslendar  months' 
notioe  from  the  commissioners  to  qnit  Uie  same. 

_  Sect.  109  empowered  the  commissioners  to  raise,  from 
time  to  time,  the  moneys  necessary  to  defray  the  ex- 
penses of  carrying  the  several  powers  and  pnrposes  of 
the  Act  into  ezecntion  by  levying  a  rate,  to  be  called 
"The  Repairing,  Lighting,  and  Watohing  Bate." 

This  Act  was  .mssed  with  a  view  to  carry  ont 
the  wishoB  of  Sir  H.  Ozenden,  and  a  larf^e  number 
of  the  inhabitants  and  landowners  within  the  new 
district  of  the  "  Town  of  Herne  Bay,"  and  to  pro- 
Tide  that  the  "  Town  of  Herne  Bay "  should  be 
laid  out  and  bnilt  upon  in  accordance  with  the 
plan.  After  the  passing  of  the  Act  numerous  plots 
of  land  were  divided  and  set  out  with  reference  to 
such  plan,  and  were  sold  and  built  upon. 

No  houses,  however^  were  at  any  time  erected  on 
any  part  of  the  lands  which  had  been  conveyed  to 
J.  Brough,  nor  were  any  of  the  proposed  roads, 
streets,  and  squares  ever  formed  or  laid  out  on  such 
landa ;  but  the  same  lands,  which  previously  and 
at  the  time  of  the  passing  of  the  Act  had  been 
used  as  arable  and  pasture  lands,  continued  to  be 
oocapied  and  cultivated  in  the  same  manner  with 
the  adjoining  lands,  and  were  exclusively  held  and 
enjoyed  uninterruptedly  and  as  of  right  by  John 
Brough  and  his  undertenants  and  lessees  until 
the  year  1867. 

In  February  1867  John  Brough  died,  having  by 
his  will  devised  his  real  estates  upon  trust  for 
Sarah  Mackett,  the  wife  of  G-eorge  Mackett,  for  life, 
with  remainder  to  John  Mackett  in  fee. 

In  March  1868  the  commissioners  held  some 
meetings,  and  discussed  the  question  of  taking 
possession  or  of  marking  out  the  boundaries  of  the 
sites  of  Hanover  and  Ozenden-squares,  and  certain 
of  the  proposed  streets  and  roads,  including 
Eang*s-road,  Clarence-street,  and  Montague-street, 
and  accordingly  caused  the  following  printed 
notice  to  be  served  upon  George  Mackett  and 
others: 

"I  am  requested  by  the  Heme  Bay  Pave- 
ment Commissioners  to  inform  you  that  boundaiy 
posts  will  be  put  down  marking  out  the  various 
streets,  ways,  lanes,  squares,  and  public  passages 
belonging  to  the  said  commisioners  within  the  town 
of  Heme  Bay,  according  to  the  map  or  plan  of  the 
town  deposited  in  the  Parliament  Office  28th  June 
1833 ;  and  further  take  notice  that  you  are  hereby 
required  to  remove  all  obstruction  from  the  said 
streets,  ways,  lanes,  squares,  and  public  passages 
now  occupied  by  yoa  on  or  before  29th  Sept. 
1868,  nor  are  you  to  cultivate  any  of  the  said 
street,  ways,  lanes,  squares,  and  public  passages 
after  the  above  date." 

In  pursuance  of  this  notice  the  commissioners 
caused  to  be  gripped  up  and  stumped  out  apart  of 
the  lands  belonging  to  the  devisees  of  John 
Brough,  and  which  formed  the  western  extremity 
of  the  proposed  site  of  King*8-road,  and  which  was 
then  in  the  possession  and  cultivation  of  their 
tenants.  Thereupon  the  solicitors  for  the  devisees 
and  trustees  of  John  Brough*8  estate  caused  the 
following  notice  to  be  served  on  the  commis- 
aioners : — 

Ma«.  Ca8.--Vot  X 


To  the  Cknmnisaioxiers  for  improving  the  Town  of 

Heme  Ba^. 

Gentlemen,— It  having  been  intimated  to  us  as  soli- 
oitors  for  the  tmsteeB  and  devisees  of  the  real  estate  of 
John  Brongh,  late  of  Heme  Bay,  in  the  oounty  of  Kent, 
Esquire,  deceased,  that  you,  the  abova>named  oommis- 
sioners,  have  entered  upon  certain  land  of  the  said 
deoeased  at  Heme  Bay  aforesaid  for  the  pnrpose  of 
stumping  ont  or  making  a  certain  pretended  street  called 
Ejinff-street,  Heme  Bay,  in  the  comity  of  Kent,  the  land 
of  which  pretended  street  forms  part  of  the  real  estate  of 
the  said  John  Brongh,  deceased,  and  such  en^  having 
been  made  by  ^ou  without  anv  authoril^  from  the  said 
trustees  or  devisees.  We  hereby  give  you  notioe  on  their 
behalf  to  refrain  from  entering  upon  the  said  land  or 
upon  any  other  land  at  Heme  Bay  aforesaid,  the  pro- 
perty of  the  said  John  Brough,  deceased,  now  the  pro- 
perly of  his  said  trustees  and  devisees,  and  that  in  the 
event  of  any  further  entry  being  made  by  you  upon  the 
said  lands,  after  this  notioe  you  will  be  consideied  as 
trespassers,  and  such  proceedings  will  be  ti^en  against 
you  as  the  circumstances  may  require  and  our  clients  be 
advised.  We  further  give  you  notice  that  a  suit  ( Mackett 
V.  Mackett)  is  now  pending  in  the  Court  of  Chancery  for 
the  administration  of  the  real  estate  of  the  said  John 
Brough,  deceased. — Dated  this  16th  day  of  Febmarr, 
1869. 

!N^othing  further  was  done  by  the  commissioners 
until  the  month  of  Oct.  1871 »  when  they  resolved 
"  to  take  possession  of  the  roads  and  squares  as 
shown  upon  the  plan  of  ihe  town  on  which  the  Act 
of  Parliament  was  obtained,"  and  Mr.  T.  W. 
Gollard,  a  surveyor,  was  appointed  to  mark  out 
the  boundaries  of  the  roads  and  squares  according 
to  the  plan. 

On  the  11th  Dec.  1871,  the  solicitors  of  the 
trustees  and  devisees  under  John  Brough's  will, 
hearing  of  the  contemplated  action  of  tne  com- 
missionerSy  served  them  with  the  following 
notice : 

We  beg  to  call  your  attention  to  the  previous  letters 
herein,  and  to  inform  you  that  we  oannot  allow  any  tres- 
pass to  be  committed  by  the  commissioners  or  their 
servants  upon  lands  belonging  to  this  estate,  and  that,  if 
any  such  trespass  be  committed,  we  shall  take  such  pro- 
ceedings against  the  parties  as  may  be  necessary  for  the 
Eroteotion  of  our  clients*  interests  in  the  property,  and 
old  the  commissioners  responsible  for  all  damages  and 
costs. 

On  the  20th  Dec.  1871,  and  following  days,  T.  W. 
CoUard  and  other  persons,  acting  under  the  direc- 
tion and  with  the  authority  of  the  commissioners, 
entered  upon  the  lands  of  J.  Brough,  which  formed 
the  sites  of  the  proposed  streets,  roads,  and  squares 
called  Hanover-square,  Oxenden-square,  King*s- 
road,  Clarence- street,  Montague-street,  and  Jonn- 
streeu,  and  gripped  up  a  considerable  quantity  of 
the  laud  at  the  sides  of  such  alleged  streets,  roads, 
and  squares,  broke  down  aud  carried  away  the 
fences  placed  on  the  same  lands  wherever  they 
intersected  the  alleged  sites  of  such  proposed 
streets,  roads,  and  squares,  and  damaged  and 
destroyed  the  growing  crops  there,  and  otherwise 
acted  as  if  they  were  absolutely  entitled  to  such 
lands. 

In  the  meantime  the  suit  of  Mackett  v.  Mackett 
had  abated  by  reason  of  the  death  of  parties,  but 
was  revived  as  soon  as  practicable,  and  ultimately, 
in  July  1872,  leave  was  obtained  to  commence  the 
present  suit. 

The  plaintiffs  charged  that  the  commissioners 
had  no  power  to  take  or  purchase  compuisorily 
the  lands  in  question,  or  to  acquire  any  rights  or 
control  over  the  same  unless  and  until  the  same 
were  duly  formed,  laid  out  and  dedicated  as  roads, 
streets,  and  squares,  and  were  adopted  as  such  by 
the  commissionerip,  which  the  same  had  never 
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been ;  that  the  commissioners  had  no  right  or 
power  to  compel  or  require  the  making  or  lorma- 
tion  of  any  of  the  proposed  roads,  streets,  or 
squares,  or  to  interfere  with  or  control  the  sites 
of  the  same  until  the  same  were  laid  out  or 
constructed  by  the  owners,  and  were  actually 
adopted  by  the  commissioners  pursuant  to  the 
Act;  that  the  sites  and  the  proposed  roads, 
streets,  and  squares  had  been  comprised  in  the 
conveyances  to  J.  Brough,  and,  having  been  held 
and  enjoyed  uninterruptedly  by  him  and  his 
lessees  for  more  than  thirty  years  adversely  to  the 
rights  of  the  commissioners  and  all  other  pe/sons, 
had  become  absolutely  vested  in  him  at  tne  time 
of  his  death ;  and  the  plaintiffs  prayed  for  a  decla- 
ration that  the  commissioners  had  no  right,  title, 
estate,  or  interest  under  the  Act,  or  otherwise 
over  the  lands  being  the  sites  of  the  proposed 
streets,  roads,  and  squares,  except  so  far  as  the 
same  had  been  duly  laid  out  and  formed  by  the 
owners  of  the  soil,  and  had  been  adopted  by  the 
commissioners  in  accordance  with  the  provisions 
of  the  Act ;  for  an  injunction  to  restrain  the  com- 
missioners from  entering  upon,  gripping  up, 
marking  out,  or  in  any  way  taking  possession  of, 
or  intenering  with,  the  sites  of  the  said  proposed 
roads,  streets,  and  squares ;  and  for  damages. 

The  commissioners  by  their  answer  stated  that 
John  Brough  was  a  solicitor,  and  a  resident  of 
considerable  local  influence  in  the  town  of  Heme 
Bay,  previously  to  and  at  the  time  of  the  passing 
of  the  Private  Act,  of  which  he  was  one  of  the 
principal  promoters ;  that  the  Act  could  not  have 
been  passed  without  good  evidence  having  been 
afforded  to  the  Houses  of  Parliament  that  the 
promoters  thereof  had  dedicated  such  of  their 
lands  as  were  described  in  the  deposited  plan 
for  the  purposes  of  the  Act ;  that  an  instru- 
ment of  dedication  was  in  fact  executed  by 
the  landowners,  promoters,  and  supporters  of 
the  Act,  but  such  deed  was  believea  to  have 
been  burnt  in  the  fire  by  which  the  Houses 
of  Parliament  were  consumed  in  the  year  1834 ; 
that  J.  Brough,  Sir  H.  Oxenden,  and  others,  by 
their  conduct  as  such  promoters  precluded  them- 
selves and  their  successors  from  afterwards  dis- 
puting the  dedication  of  their  estates,  so  far  as 
necessary  for  the  purpose  of  the  Act ;  that  the 
sites  of  the  proposed  roads,  streets,  and  squares 
claimed  by  the  plaintiffs  were  either  never  vested 
in  J.  Brough,  or  were  vested  in  him  subject  to  all 
the  statutory  provisions  in  the  Act;  that  J. 
Brough  was  one  of  the  first-named  commissioners 
under  the  Act,  for  more  than  thirty  years  took 
an  active  and  principal  part  in  all  their  proceed- 
ings, that  he  was  from  time  to  time  re-elected, 
and  was  frequently  chairman  of,  and  nearly  always 
present  at  the  meetings  of  the  Commissioners, 
and  that  he  never  assented  or  pretended  that  he 
had  any  right  or  title  to  hold  his  lands  so  as  in 
any  manner  to  interfere  with  the  provisions  of  the 
Act.  The  Commissioners  also  alleged  that  shortly 
after  the  passing  of  the  Act  all  the  roads,  streets, 
and  squares  delineated  on  the  plan  were  actually 
marked  or  laid  out,  and  the  position  thereof 
defined  by  boundary  marks;  that  many  of  the 
roads,  streets,  and  squares  were  unmade  at  the 
date  of  the  passing  of  the  Act,  and  that  many  had 
since  been  made  and  had  become  highways ;  that 
to  allow  the  claim  of  the  plaintiffs  would  be  to 
render  the  future  building  of  the  town  according 
to  the  plan  impracticable,  and  would  also  intercept, 


rent  off  roads  and  communications,  and  destroy 
casements  which  had  been  relied  on  by  manv 
purchasers  of  land,  and  on  the  faith  of  which 
many  houses  had  been  built  and  many  plots  of 
land  had  been  sold ;  that  the  sites  of  the  proposed 
roads,  streets,  and  sauares  were  in  fhct  dedicated 
and  adopted  as  sucn  by  them,  and  that  they 
had  full  power  to  do  so,  and  that  the  same  were 
vested  in  them  for  the  purposes  of  the  Act; 
and  that  none'  of  such  sites  had  been  used, 
occupied,  or  enjoyed  .in  the  manner  contended  for 
on  behalf  of  the  plaintiffs  and  their  predecessors 
in  title,  but  only  upon  sufferance  of  the  oomnus- 
sioners  and  under  circumstances,  which  precluded 
the  acquisition  of  any  adverse  statutorv  title,  and 
that  such  possession  and  occupation  had  always 
been  subject  to  the  rights  of  the  oommisaioners 
and  of  the  public  to  such  sites  under  the  Act  and 
to  the  extent  thereby  provided.  The  oommis* 
sioners  also  relied  on  sect.  138  of  the  Act,  which 
enacted  that  no  action  or  suit  should  be  com* 
menced  or  prosecuted  against  any  person  for  any* 
thing  done  in  pursuance  or  under  the  authority  of 
the  Act  after  the  expiration  of  three  calendar 
months  next  after  the  fact  committed  or  the  cause 
of  action  has  ceased  or  determined. 

The  other  material  facts  and  the  arguments  are 
sufficiently  noticed  in  the  judgment. 

Ka/y,  Q.C.,  Everitt,  and  BuUen  appeared  for  the 
plaintifi*s. 

Hemming,  Q.C.,  OoUt  and  Anderson  appeared  for 
the  defendants. 

The  following  authorities  were  referred  to  in  the 
course  of  the  urguments : 

Berndge  v.  Wwrd^  10  C.  B.,  N.  S^  400^ 

Lord  >.  Commi88%oner8  for  the  City  of  Sydney,  1% 

Moo.  P.  C.  473 ; 
Poole  V.  Huahinson,  11  M.  ft  W.827  ; 
Corporation   of  HeaJ/y  v.  BaiUy,  1  L.  Rep.  19  Eq. 

375; 
Roberta  v.  Karr,  1  Gamp.  262  (n) ; 
Rex  T.  Inhahitante  oj  Cumherworth,  3  B.  &  Ad.  106 ; 
The  Attomey-Oeneral  v.  Bishop  of  Manchest^,  15 

L.  T.  Bep.,  N.  S.  646 ;  L.  Rep.  3  Eq.  436  ; 
North  BrUieh  RaUvoa/y  Company  v.  Dodd,  12  Gl.  A 

F.  722 ; 
The  Attorney  Oeneral  v.  The  Qreat  Eastern  Railtoau 
Company,  23  L.  T.  Bep.  N.  S.  344 ;  L.  Bep.  6  E.  A 
I.  App.  367 ; 
CuHtt  y.  Lady  Mawse,  29  L.  T.  Bep.  N.  S.  244 ;  L.  Bep. 

80.  P.  705; 
Beckett  v.  Corporation  of  Leeds,  L.  Bep.  7  Ch.  421 ; 
Squire  v.  Campbell,  1  My.  &  Cr.  459  ; 
Barraclough  v.  Johnson,  8  A.  &  E.>99. 

The  Vice  Chancbllor. — ^The  plaintiffs,  who 
claim  to  be  owners  of  the  several  parcels  of  lands 
particularly  mentioned  in  the  pleadings,  and 
which  are  situate  at  Heme  Bay,  in  Kent,  com- 
plain that  the  defendants,  who  are  the  *'  Commis- 
sioners for  improving  the  town  of  Heme  Bay,** 
and  who  are  appointed  under  a  local  Act  of  Par- 
liament of  3  &  4  Will.  4  (1833).  c.  105,  did,  in  the 
month  of  December  1872,  enter  upon  the  plain- 
tiff's lands,  that  the  defendants  gripped  up  and 
carried  away  a  considerable  quantity  of  the  soil, 
broke  down  and  carried  away  the  fences,  damaged 
and  destroyed  the  growing  crops,  and  acted  as  if 
the  defendants  were  absolutely  entitled  to  the 
lands,  and  as  if  the  plaintiff  had  no  right  or  in- 
terest therein,  and  further,  that  the  defendants 
did  these  things  under  the  pretence  that  they  were 
authorised  by  the  statute  I  have  mentioned.  The 
plaintiffs  thereupon  prayed  for  a  declaration  that 
the  defendants  are  not  entitled,  either  under  the 
statute  or  otherwise,  to  enter  upon  any  part  of  the 
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p]aintiflrs  lands,  being  the  proposed  sites  of  cer- 
tain streets,  roads,  or  ways,  except  so  isar  as 
any  public  street,  road,  or  way  has  been  duly 
made  and  laid  out  and  adopted  by  the  commis- 
sioners in  accordance  with  tne  provisions  of  the 
Act^  and  for  an  injunction  restraining  the  defen- 
dants from  entering  upon  or  taking  possession  or 
interfering  with  the  lands  claimed  oy  the  plain- 
tiffs, and  that  the  defendants  may  be  ordered  to 
pay  to  the  plaintiffs  such  damages  as  the  court 
shall  assess,  together  with  the  costs  of  the  suit. 
The  defendants  admit  that  the  several  acts  com- 
plained by  the  plaintiffs  were  done  by  the  order  of 
the  commissioners,  and  they  justify  such  acts  upon 
two  grounds:  first,  that  the  plaintiffs  have  no 
title  to  the  lands  in  question,  and,  secondly,  that  if 
they  had,  whatever  has  been  done  by  the  commis- 
sioners has  been  done  in  exercise  of  the>  powers 
conferred  upon  them  by  the  statute.  These  issues 
would  seem  to  be  in  their  nature  by  no  means 
complicated  or  difficult,  the  facts  relating  to  them 
being  once  ascertained ;  nevertheless,  many  days 
and  mnch  paper  have  been  occupied  by  the  state- 
ments of  the  evidence,  and  by  tne  long'  cross-ex- 
amination of  witnesses  on  both  sides,  and  by  the 
arguments  of  counsel,  embracing  an  immense 
quantity  of  details,  a  very  large  propor- 
tion of  which  have  been  by  no  means 
necessary  for  the  decision  of  the  questions  sub- 
mitted to  the  court ;  but  inasmuch  as  the  defence 
is  mainly  rested  upon  those  details,  and  upon  the 
objections  which  have  been  raised  upon  them  by  the 
defendants,  it  is  necessary  that  they  should  be  con- 
sidered to  some  extent.  [His  Lordship  then 
referred  to  the  circumstances  which  gave  rise  to 
the  passing  of  the  private  Act  of  Parliament  and 
to    the    title  of    John  Brough  to  the  lands  in 

anestion,  and  continued.]  In  the  description  of 
to  parcels  in  the  several  conveyances  to  J. 
Brough,  it  is  clear  that  the  vendor  and  also  the 
purchaser  had  in  contemplation  that  roads  were 
intended  to  be  or  might  be  made.  No  express 
mention  of  or  reference  to  Sir  H.  Oxenden's  then 
existing  plan  is  made,  but  the  land  conveyed  is 
mentioned  as  abutting  upon  or  being  bounded  by 
roads  "  intended  to  be  made,"  or  "  agreed  to  be 
made " — the  phraseology  is  different  in  the 
several  deeds — ^but  in  no  instance  is  any  mention 
made  of  an  actually  existing  road.  The  purport 
and  meaning  of  these  expressions  are  obvious 
when  the  then-  construction  of  the  land  and  what 
must  be  considered  to  have  been  the  intention  of 
the  parties  dealing  for  the  sale  and  purchase  of  plot 
of  "  building  land  "  is  borne  in  mind.  Nothing  is 
reserved  or  excepted  by  the  vendor,  but  he 
carefully  stipulates  that  **  if  and  when  *'  any  road 
shall  be  made  he  shall  not  be  under  any  liability 
as  to  its  maintenance  or  repair.  Upon  the 
words  I  have  referred  to,  the  defendants  have 
argued  that  there  was  a  complete  dedication  by 
Sir  H.  Oxenden  of  so  mnch  of  his  land  as  would 
form  the  roads  upon  which  the  land  he  conveyed 
to  the  several  purchasers  abutted.  But  although 
this  may  well  be,  so  as  to  prevent  any  claim  by 
him  or  his  successors,  I  am  of  opinion  that  to 
make  the  dedication  complete  to  the  extent  and 
for  the  purposes  of  the  defendant's  contention, 
there  must  also  be  evidence  of  the  use  and 
adoption  by  the  public  of  the  intended  roads,  and 
that  after  the  lapse  of  forty  vears,  during  which 
there  has  been  no  snch  use  and  adoption,  the  lands 
in  question  in  this  suit  are,  within  the  statutory 


powers  conferred  on  the  defendants,  not  as 
existing  roads,  but  liable  to  be  made  roads,  and  if 
when  the  prescribed  conditions  shall  be  found  to 
have  been  complied  with  by  which  alone  they  can 
be  brought  into  existence  as  public  roads.  The 
evidence  establishes  the  fact  that  from  the  periods 
of  the  several  conveyances  I  have  mentioned, 
the  several  lands  claimed  by  the  plaintiffs 
have  been  in  actual  and  undisturbed  possession  of 
the  several  purchasers,  and  especially  of  the  late 
J.  Brough,  from  the  time  when  his  title  accrued ; 
that  he  was  the  ostensible  and  reputed  owner; 
that  the  lands  were  cultivated  as  arable  and  pM- 
ture  land ;  that,  as  to  the  land  comprising  what  is 
called  Hanover 'Square,  it  was  effectually  fenced  in, 
and  the  exclusive  possession  of  it  was  preserved ; 
and  that,  although  it  is  proved  that  some  persons 
occasionally  made  a  way  for  themselves  across  the 
land,  they  could  only  effect  this  bj  getting  through 
or  over  the  gates  and  fences  which  the  owner  had 
put  up  for  the  protection  of  his  property.  The 
like  proof  is  given  of  the  possession  and  cul- 
tivation of  the  land  forming  part  of  what  on  the 
plan  is  called  Oxenden-square,  and  which  extends 
up  to  the  King's-road;  and,  although  upon  one 
occasion,  in  the  year  1854),  the  commissioners  put 
down  posts  which  would  present  the  passage  by 
carts  across  a  part  of  this  land,  the  then  tenant 
cut  down  one  of  the  posts  (his  right  to  do  so  not 
being  disputed)  so  as  to  preserve  the  free  passage 
for  his  carts  which  he  had  up  to  that  time  enjoyed 
and  used,  and  which  use  ana  enjoyment  were  con- 
tinued until  the  commissioners  asserted  the  right 
now  complained  of.  At  its  southernmost  end  the 
land  last  mentioned  abuto  upon  the  grass  pathway 
which  runs  on  the  northern  side  of  Sea  Street 
Farm.  Along  this,  in  the  direction  of  Eling's- 
road,  and  at  a  distance  of  thirty  or  forty  feet  the 
commissioners  caused  a  grip  to  be  cut,  but  the 
tenants  of  this  land  continued  to  cultivate  it  in 
the  usual  manner  and  ploughed  through  the  grip. 
King's-road  appears  to  be  m  the  same  state  as  it 
was  when  the  Act  passed,  except  that  recently 
some  rubbish  has  been  shot  or  laid  there  by  the 
commissioners,  and  it  was  and  is  rough  and  un- 
formed. Another  of  the  parcels  of  land  adjoins 
what  is  called  on  the  map  John -street,  and  this 
has  been  tilled  and  cultivated  in  like  manner  by 
the  tenants  of  Mr.  Brough.  A  part  of  John-street, 
extending  from  the  sea  to  High -street,  has  been 
long  formed  and  made  under  the  Act,  and  is,  not 
in  question,  but  the  extension  of  that  street  south- 
ward has  always  remained  and  still  remains  in 
grass  with  no  road  formed  or  made,  or  indicated 
in  any  other  manner  than  that  some  trees  have 
been  planted  along  the  sides,  and  that  some  posts 
were  once  set  up  across  it — the  only  use  of 
which  would  seem  to  be  to  prevent  the  passage 
of  carriages,  and  which  posts  have  since  rotted 
away.  At  a  part  of  this  land  where  it  adjoins 
what  is  called  Clarence-street,  on  the  deposited 
plan,  several  years  ago  a  blacksmith's  forge  was 
erected,  as  it  appears,  with  the  consent  of  Mr. 
Brough,  and  the  only  suggestion  that  this  was 
ever  used  by  the  public  is  that  horses  were 
brought  to  this  shea  to  be  shod ;  but  it  is  clear 
that  no  road  or  roadway  there  was  at  any  time 
formed.  And  during  the  whole  period  Brough 
and  his  tenants  have  been  in  the  occupation,  cul- 
tivation, and  enjoyment  of  all  the  lands  in  ques- 
tion, without  dispute  or  interference  by  any 
i  person  or  authority  ;  and  during  the  same  period 
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the  poor*8  rate,  the  town  rates,  and  the  tithee, 
haye  been  paid  in  respect  of  the  ownership  and 
oconpation  of  the  same  lands.  Daring  the  same 
period  no  act  has  been  done  or  attempted  by  the 
authority  of  the  commissioners  from  which  it  can 
be  inferred  that  they  claimed  to  be  entitled  to  the 
roads  in  question,  nor  has  any  house  been  built, 
nor  are  any  projected  or  begun  upon  any  part  of 
the  lands  abutting  upon  or  bounding  the  intended 
roads,  or  for  which  it  could  answer  any  useful 
public  purpose  that  roads  should  be  made.  Upon 
the  first  question,  then,  it  appears  to  me  that 
npon  the  evidence  the  plaintiffs  nave  established  a 
sufficiently  clear  title  as  owners  of  the  land  in 
question  to  lay  ^a  ground  for  their  complaint 
against  the  defendants,  who,  u]X)n  a  claim  and 
colour  of  title,  entered  upon  the  plaintiffs  lands, 
prostrated  the  fences,  seized  the  crops,  and  com- 
mitted acts  of  unquestionable  damaee.  In  so  far 
as  the  evidence  of  the  plaintiffs  tends  to  establish 
a  possessory  title  for  more  than  twenty  years,  the 
defendants  not  onlj  dispute  it  in  fiact,  but  they 
insist  that  such  a  title  would  be  ineffectual  against 
them — their  nowers  conferred  by  the  statute  not 
being  affectea  by  any  prescriptive  adverse  right. 
In  this  latter  contention  I  think  the  defendants 
,  are  justified ;  but  then  it  becomes  necessary  to 
consider  what  is  the  nature  and  what  the  extent 
of  their  statutory  authority.  The  defendants  did 
at  one  time  claim  to  be  entitled  in  fee  simple  to 
the  roads,  but  that  claim  was  given  up  at  the  bar 
as  untenable,  and  the  question  appears  to  depend 
upon  the  terms  of  the  statute.    In  1833  several 

Slots  of  land,  including  those  I  have  mentioned, 
ad  been  sold  and  houses  had  been  built,  and  it 
was  then  thought  ^cpedient  to  apply  to  Parliament 
for  an  Act  separating  the  land  comprised  in  the 
plan  from  the  remainder  of  the  parish  of  Heme. 
Accordingly  an  Act  was  obtained  (3  &  4  Will.  4, 
c.  105)  which  received  the  royal  assent  on  the 
28th  June  1833.  The  preamble,  which  shows  con- 
clusively the  grounds  upon  which  and  the  purpose 
for  which  it  was  passed,  is  in  these  terms  [his  Lord- 
ship read  it].  The  map  or  plan  there  mentioned 
is  identical  in  outline  with  the  plan  which  had 
been  made  for  Sir  H.  Oxenden,  and  appears  to 
have  been  traced  from  the  latter,  and  it  shows  that 
some,  but  not  a  great  number  of  houses  had  then 
been  built.  The  only  purpose  for  which  the  plan 
mentioned  in  the  statute  is  referred  to  is  to  point 
out  the  boundaries  of  the  new  district  over  which 
the  provisions  of  the  Act  were  to  extend  and 
apply,  and  which  was  thenceforth  to  be  as  it  has 
ever  since  been  and  is  called  "  the  town  of  Heme 
Bay."  The  Act  proceeds  to  appoint  commis- 
sioners, and  to  confer  upon  them  certain  powers 
incident  to  their  office.  It  is  in  the  form  which 
at  the  time  of  its  passing  was  that  universally 
adopted,  and  it  does  not  differ  in  any  substantial 
respect  from  the  numerous  other  statutes  for  pav- 
ing, lighting,  and  watching  specified  districts  which 
had  been  passed  before  the  Lands  Glauses  Con- 
solidation Act,  and  the  other  Consolidation  Acts, 
by  which,  among  other  useful  purposes,  the  need- 
less repetition  of  provisions  and  clauses  of  univer- 
sal and  necessary  application  is  avoided  by  reference 
to  the  terms  of  those  statutes.  The  ground  upon 
which  the  commissioners,  the  defendants,  justify 
the  acts  complained  of,  and  which  they  admit,  is 
to  be  found  in  the  provisions  of  this  statute,  and 
this  must  needs  be  so  since  it  is  clear  beyond  dis- 
pute that  they  can  have  no  power  or  authority 


whatever,  save  what  is  conferred  upon  them  by 
this  statute.  It  becomes  therefore  necessary  to 
consider  what  is  the  actual  extent  or  limits  of 
that  power  or  authority.  [His  Lordship  then  read 
the  material  sections  of  the  statute.]  By  the 
same  statute  the  commissioners  are  empowered 
to  make  a  new  and  commodious  road  from  the 
southern  extremity  of  Brunswick-street  to  the 
spot  where  Heme  Common  abuts  upon  the 
turnpike  road  from  the  town  to  Canterbury,  and 
for  this  purpose  the  usual  powers  of  compul- 
sory purchase  from  the  owners  of  lands  are 
conferred  upon  the  commissioners,  but  except- 
ing as  relates  to  this  particular  road,  no  powers 
whatever  are  conferred  upon  the  commissioners 
enabling  them  to  purchase  or  acquire  any  lands 
whatever.  It  is  impossible  to  doubt  that  if 
it  had  been  the  intention  of  the  promoters  of 
the  Bill  to  take  powers  to  make  roads  generally 
they  would  have  asked  for  such  powers.  It  is 
equally  impossible  to  infer  that  any  such  exten- 
sive powers  are  contained  in,  or  to  be  implied 
from,  the  provisions  of  the  Act.  It  has  been 
suggested,  in  the  course  of  the  argdments  for  the 
defendants,  that,  inasmuch  as  the  purpose  and 
policy  of  the  Act  and  its  tendency  are  for  the 
improvement  of  the  town  of  Heme  Bay,  and  for 
what  has  been  called  the  development  of  the  town, 
the  Act  ought  to  bo  construed  in  this  sense,  and 
ought  to  be  read  as  conferring  upon  the  commis- 
sioners such  powers  as  will  best  tend  to  accom* 
plish  that  purpose  and  policy.  I  do  not,  however, 
think  that  the  statute  can  be  read  otherwise  than 
according  to  its  precise  and  plain  expressions. 
The  policy  and  purport  are,  in  my  judgment,  very 
clear  and  explicit.  The  powers  which  it  confers 
upon  the  commissioners,  and  the  duties  which  it 
prescribes,  are  that  the  existing  public  roads  and 
ways  already  formed  shall  be  preserved  for  the 
use  of  the  public,  and  that  by  degrees,  and  when 
and  as  often  as  other  public  passages,  to  be  formed 
and  made  afber  the  passing  of  the  Act,  shall  be 
so  made  and  formed  they  shall  be  properly  paved, 
lighted,  watched,  and  improved.  To  accomplish 
these  objects,  and  to  establish  an  efficient  police, 
the  commissioners  are  empowered  to  levy  upon 
the  inhabitants  a  rate  called  the  **  Bepainng, 
Lighting,  and  Watching  Bate,"  on  the  occupiers 
of  all  buildings  and  lands  within  the  town,  not 
exceeding  3«.  in  the  pound,  and  when  levied  upon 
such  land  or  houses  as  shall  not  be  lighted  or 
watched,  or  shall  not  abut  upon  any  part  of  the 
roads  or  passages  which  shall  be  lighted  or 
watched,  a  rate  not  exceeding  Is.  in  the  pound. 
This  distinction  between  the  amounts  of  the  rate 
to  be  levied  must  be  borne  in  mind  in  construing 
the  Act,  for  if  the  rate  were  to  be  single  and 
uniform  it  would  be  competent  to  the  commis- 
sioners to  levy  the  rates  indiscriminately  upon  the 
owners  of  all  lands  and  houses  within  the  town, 
whether  they  did  or  did  not  enjoy  the  advantages 
to  be  procured  by  the  expenditure  of  the  moneys 
which  the  commissioners  are  authorised  to  raise 
by  means  of  the  rates.  That  the  construction  I 
have  mentioned  as  the  true  and  only  construction 
of  the  statute  was  put  upon  it  by  the  commis- 
sioners themselves,  is  clear,  from  the  manner  in 
which  they  applied  and  dealt  with  it  for  many 
years  afber  its  operation  icommenoed,  as  is  evi- 
dent by  the  extracts  from  the  minutes  c^  the 
proceedings  set  out  m  their  answer.  Not  only 
do  those  minutes  contain  no  exercise  or  assertion 
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of  righfe  over  any  roads  which  had  not  been  built 
apon  or  were  adjacent  to  snoh  roads,  nor  any 
staking  out  or  authority  oyer  them,  although  the 
roads  which  had  been  made  and  publicly  used  were 
trom  time  to  time  repaired. by  the  commissioners, 
but  in  1857  the  commissioners  appointed  a  com- 
mittee consisting  (among  other  persons)  of  two  of 
the  witnesses  for  the  plaintiffs  to  find  out  all  the 
public  roads  and  ways,  and  to  mark  and  stump  the 
same  to  their  proper  width  according  to  the  Act 
of  Parliament.    What  report  was  made  upon  this 
subject  does  not  appear.    That  the  question  of  the 
right  of  the  commissioners  over  tne  roads  had 
been  raised  is  apparent  from  the  minutes  of  the 
4th  Oct.  1858,  in  which  it  appears  that  it  had 
been  resolved  to  take  counsel's  opinion  respecting 
the  roads  and  squares  of  the  town ;  but  it  would 
also  seem  that  the  question  had  been  in  some  way 
disposed  of  since  by  a  resolution  of  the  1st  Nov. 
following.  It  was  not  only  determined  that  counsel's 
opinion  should  not  be  tsiken,  but  that  the  question 
shoald  not  be  re-opened  without  giving  fourteen 
days'  notice  of  a  special  meeting  for  that  purpose ; 
and  there  is  no  trace  of  the  subject  having  been 
further  discussed.    Trees  nave  been    at    various 
times  planted  in  and  about  the  town,  but  it  seems 
that  this  was  for  the  purpose  of  ornamenting  and 
improving  the  appearance  of  the  place,  and  not 
with  a  view  of  acquiring  or  asserting  any  right 
over  any  of  the  roads.    But  what  is  of  greater 
importance  in  considering  the  manner  in  which  the 
commissioners  exercised  their  rights  is  that,  with 
respect  to  a  street  leading  from  the  south  to  the 
sea  (called  Beach- street  on  the  deposited  plan), 
the  owner  of  the  land  at  that  end  built  upon  it  so 
as  wholly  to  close  the  northern  end ;  and  that,  as 
to  another  street  (without  a  name  on  the  plan) 
leading  from  William-street  and  part  of  the  estate 
of  Mr.  B  rough,  a  church  has  been  built  on  the 
greater  part  of  that  site,  snd  this  without  any 
claim    or  objection  on  the  part  of  the  commis- 
sioners.   The  expectations  which  may  have  been 
entertained  at  the  passing  of  the  Act  have  not 
been   realised.     Several  houses  have  been  since 
erected,  but  the  larger  part  of  the  town  remains 
mibuilt     upon,    and    there    are    no     buildings 
whatever  abutting  on  any  of  the  roads  or  ways 
claimed  by  the  comnussioners  and  the  subject  of 
this  suit.    [His  Lordship  then  stated  the  facts 
which  gave  rise  to  the  present  suit,  and  preceded.] 
The  defendants,  among  other  things,  have  insisted 
on  the   provisions  of  the  statute  4  &  5  Will.  4, 
c  105,  s.  138,  prohibiting  any  action  or  suit  for  any- 
thing done  in  pursuance  or  under  the  authority  of 
the  Act  after  the  expiration  of  three  months  next 
after  the  act  committed  or  the  cause  of  action  has 
ceased.    Considering  the  nature  of  this  case,  the 
title  set  up,  and  the  claim  made  by  the  commis- 
sioners  in  the  first  instance,  although   that  has 
now  been  partially  disclaimed,  and  the  effect  of 
the  protests  and  notices'given  on  the  part  of  the 
plaintiffs,  I  do  not  think  they  are  barred  of  their 
suit,  the  main  object  of  which  is  to  obtain  a  de- 
claration of  right   and  to  prevent  the  commis- 
sioners from  interfering  with  that  right,  nor  can  I 
doubt  that  this  court  has  jurisdiction  to  determine 
the  questions  which  have  been  raised  upon  the 
record.     It  is  not  suggested  by  the  defendants 
that  they  were  induced  to  take  the  proceedings 
compltuned  of  for  any  public  present  purpose,  or 
that  the  safety  or  convenience  of  the  public  or  the 
inhabitants  of  the  town  required  their  interference. 


but,  insisting  that  under  the  Act  of  Parliament 
the  roads  and  streets  were  vested  in  the  com- 
missioners for  the  purposes  of  the  Act,  they 
submit  that  it  was  proper  for  them  in  the 
exercise  of  their  public  duty  to  prevent  any 
persons  from  acquirmg  statutory  rights  over  the 
roads,  streets,  and  squares  which  had  been  and 
remain  effectually  dedi  jated  to  the  purposes  of  the 
Act.  It  is,  moreover,  abundantly  clear  that  no 
rights,  statutory  or  other,  can  be  acquired  so  as  to 
prevent  the  exercise  of  the  powers  ^ven  by  the 
Act  to  require  and  compel  the  formation  of  roads 
and  streets  whenever  and  wherever  the  state  of 
circumstances  requiring  such  roads  and  streets 
shall  come  into  existence.  The  defendants  would 
seem  to  have  considered  that  the  statute  gave 
them  plenary  powers  over  all  the  roads  and  squares 
described  upon  the  deposited  plan ;  but  the  pur- 
pose for  which  and  the  terms  in  which  the  de- 
posited plan  are  referred  to  are  so  clearly  expressed 
m  the  statute  as  to  show  that  tbe  powers  of  the 
commissioners  are  only  to  be  exercised  in  respect 
of  roads  which  were  made,  or  which  should  be 
made,  consequent  upon  the  erection  of  build- 
ings to  which  such  roads  would  be  applicable  and 
useful.  And  it  has  now  been  very  conclusively 
decided  that  whatever  representation  may  be  made 
on  a  plan  deposited  and  referred  to  in  an  Act  of 
Parliament  is  of  no  effect,  unless  the  repre- 
sentation is  incorporated  in  the  Act :  (North 
British  BaMway  Company  v.  Dodd,  12  01.  &  F. 
722 ;  Attorney  Oeneral  v.  The  Great  Eastern 
Bailway  Conypany,  23  L.  T.  Bep.  N.  S.  344; 
L.  B«p.  6  H.  £.  367.)  Under  these  circumstances 
I  am  forced  to  the  conclusion  that  the  defendants 
have  misconceived  and  misused  their  powers,  and 
that  they  have  unlawfully  invaded  and  damaged 
the  propertv  of  the  plaintiffs.  The  decree,  there- 
fore, must  be  that  the  plaintiffs  are  entitled  to  a 
declaration  in  the  terms  of  the  first  two  paragraphs 
of  the  bill,  and  that  the  plaintiffs  are  entitled  to  be 
paid  by  the  defendants  the  damages  which  the 
plaintiffs  have  sustained  by  the  wrongful  proceed- 
ings of  the  defendants,  for  which  purpose  an 
inquiry  must  be  directed  in  the  usual  form,  and 
that  the  defendants  pay  to  the  plaintiffs  their  costs 
of  this  suit.  Order  accordingly. 

Solicitors  for  the  plaintiffs,  Fielder  and  Sumner, 

Solicitors    for    the    defendants,    Lumley    and 
Lumley, 


Saturday,  April  8, 1876. 
Be  Pryor's  Settlement  Trusts. 

Lands  Clauses  Act — Settled  lands  taken  by  local 
board — Dividends  of  invested  purchase  money — 
Defective  order  for  payment  of  Subsequent  order 
— Costs — Practice. 
Where  the  purchase-money  of  settled  lands   taken 
by  a  local  board  was  paid  into  court  and  invesiedf 
and  the  dividends,  on  the  petition  of  the  trustees 
of  the  settlement,  ordered  to  be  paid  to  them  by 
nams,  or  one  of  them,  and  both  the  trustees  died, 
the  court,  on  the  petition  of  the  new  trustens  for 
payment  of  the  dividends  to   them,  declined  to 
order  the  local  board  to  pay  the  costs  of  the  second 
petition. 
This  was  an  application  for  payment  of  the  divi- 
dends arising  from  a  sum  of  394i.  7s.  Reduced  3J. 
per  Gent.  Annuities. 
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The  annuities  represented  a  snm  of  366Z.  5«.» 
the  T)urcha&e  moneys  of  lands  subjeot  to  the  trusts 
of  the  marriage  settlement  of  Mr.  and  Mrs.  Piyor, 
which  had  been  taken  by  the  Bristol  Local  Board 
of  Health  for  the  purposes  of  their  Act,  with 
which  was  incorporated  the  Lands  Glauses  Aot. 

On  the  11th  June  1870,  an  order  had  been  made 
on  the  application  of   the  then  trustees  of  the 
settlement,  that  the  interest  to  accrue  on  the  bank 
annuities    should    be  paid    "to  them  or  one  of 
them  '*  until  further  order. 

Both  the  trustees  had  since  died,  and  new  trus- 
tees had  been  appointed.  The  new  trustees  now 
applied  that  the  dividends  from  time  to  time  to 
accrue  on  the  bank  annuities  might  be  paid  to 
them  or  the  survivor  of  them  or  other  the  trus* 
tees  or  trustee  for  the  time  being  of  the  settle- 
ment. 

Bomer,  for  the  petitioners,  asked  that  the  re- 
spondents might  pay  the  costs  of  the  application, 
and  referred  to 

Be  Qoe'a  Estate,  2A  L.  T.  Bep.  O.  S.  152. 

B.  8.  Ford,  for  the  Bristol  Local  Board  of 
Health,  contended  that  as  a  defective  order  had 
been  made  on  the  first  petition,  the  respondents 
ought  not  to  be  ordered  to  pay  the  costs  of  the 
present  application.    He  ci^ea 

Be  Auden8haw*8  TnutSf  \  N.  B.  255 ; 
Sxpcurte  Hordem,  2  Be  G.  &  Sm.  263 ; 
Be  Byron's  TrusU,  7  W.  B.  367. 

Bomer,  in  reply. 

The  ViCE-CHANCELLoa.— Assume  that  both  par- 
ties are  equally  to  blame  in  not  seeing  that  a 
proper  order  was  made  on  the  first  occasion,  why 
should  I  make  one  pay  the  costs  of  this  applica- 
tion more  than  the  other?  The  petitioners  are 
entitled  to  their  order,  but  I  can  make  no  order  as 
to  costs. 

Solicitors  for  petitioners,  Olarhe,  Woodcock,  and 
Bylands. 

Solicitors  for  respondents,  Warry,  Bohina,  and 
Swrge88. 


QUEEN'S  BENCH  DIVISION. 

Beported  by  M.  W.  McKbllab,  J.  M.  Lblt,  and  B.  H. 
Amphlbtt,  Esqn.,  Barristen-at-Law. 


Friday,  May  12, 1876. 

Hareis  v.  James  and  Senhouse. 
Landlord  and  tenant — Nuisance — Necessary  resuU 

of  demise — Liability  of  la/ndlord, 
A  landlord  who  lets  premises  for  a  fixed  and  de- 
finite purpose  is  liable  for  amf  nuisance  thai 
a/rises  naturally  and  of  necessity  from  the  use  of 
such  premises  as  contemplated  by  the  demise. 
Rich  V.  Basterfield  (9  L.  T.  Eep.  356 ;  4  0.  B.  783) 

commented  upon. 
This  case  came  before  .the  court  upon  a  demurrer 
to  two  paragraphs  in  the  statement  of  claim. 

It  appeared  that  the  defendant,  William  Sen- 
house,  IS  the  owner  of  a  field  called  Kirkcross,  in 
the  parish  of  Brigham,  in  Cumberland,  which  is 
full  of  limestone,  and  has  been  let  to  the  de- 
fendant, Ferdinand  James,  by  the  defendant, 
William  Senhouse,  for  the  purpose  of  being 
worked  as  a  lime  quarry,  and  upon  this  field 
Ferdinand  James  has  erected  limekilns  for  the 

Surpose  of  burning  limestone  taken  from  the  said 
eld. 

The  5th  and  6ih  paragraphs  of  the  statement  of 
claim  which  were  demurred  to  by  the  defendant, 
William  Senhouse,  were  as  follows. 


5.  The  smoke  and  vapours  arising  from  this 
kiln  spread  over  the  lands  of  the  plaintiff,  and 
have  iniured  the  herbage  and  lessened  the  value 
of  the  land.  This  injury  is  partly  the  natural 
and  necessary  result  of  limekdns  being  used  in 
the  said  field  called  Kirkcross,  and  partly  the 
result  of  the  improper  manner  in  which  the  kiln 
has  been  worked. 

6.  The  said  quarry  is  worked  by  means  of 
blasting,  and  in  the  process  of  blasting  quantities 
of  dirt  and  stone  are  from  time  to  time  thrown  on 
the  plaintiff's  lands,  whereby  it  is  unsafe  for  the 
plaintifE  or  his  men  to  work  on  the  said  lands. 
This  is  partly  the  necessary  result  of  working  a 
quarry  in  the  said  field,  and  partly  of  the  negli* 
gent  and  improper  manner  in  which  the  quarnr 
has  been  worked  by  the  said  defendant  Ferdinana 
James. 

Orom/pton,  in  support  of  the  demurrer,  argued 
that  as  Senhouse  was  only  the  reversioner,  he 
could  not  be  held  liable  for  a  nuisance,  and  oited 
Bich  V.  Basterfield  {ubi  swp.),  the  marginal  note 
to  which  was  as  follows :  "  Although  the  owner  of 
property  may,  as  occupier,  be  responsible  for|m- 

turies  arising  from  acts  done  upon  that  property 
^y  persons  who  are  there  by  his  permis8ion« 
though  not  strictly  his  agents  or  servants,  such 
liability  attaches  only  upon  parties  in  actual  pos- 
session." In  giving  judgment  in  that  case,  it  seems 
clearly  to  have  been  considered  that  the  landlord 
was  only  liable  for  any  nuisance  existing  at  the 
time  of  the  demise.  This  judgment  is  oited  in 
Oandy  v.  Jubber  in  the  Exchequer  Chamber  (9 
L.  T.  Rep.  N.  S.  801 ;  5  B.  A  8.  485),  and  in  a 
judgment  that  was  prepared  by  the  judges  but 
never  delivered  (9  B.  &  S.  15),  where  Btch  and 
Basterfield  is  considered.  The  case  of  Bern  v. 
Pedley  (1  A.  &  E.  822)  is  there  discussed,  and 
Cress  well,  J.,  in  delivering  jud^^ent,  p.  804, 
states  his  view  of  Lord  Denman's  judgment,  then 
of  that  of  Littledale,  J.,  and  he  says  that  learned 
judge  '*  seems  to  have  rested  his  judgment  on  the 
principle  that  the  landlord  was  not  to  let  the  land 
with  toe  nuisance  upon  it ;  and  he  proceeds,  '  here 
the  periods  are  short,  so  that  there  has  been  a 
reletting,  and  that  has  taken  place  after  the  user 
of  the  buildings  had  created  the  nuisance.  He, 
therefore,  assumes  that  there  was  an  existing 
nuisance  at  the  time  of  the  letting  which  haa 
not  afterwards  been  removed.'  To  his  judgment 
on  that  ground  we  entirely  assent.*'  Then  on  p. 
805,  he  proceeds,  "  If  Eeas  v.  Pedley  is  to  be 
considered  as  a  case  in  which  the  defendant  was 
held  liable  because  he  had  demised  the  buildings 
when  the  nuisance  existed ;  or  because  he  had  re- 
let them  after  the  user  of  the  buildings  had 
created  a  nuisance,  we  think  the  judgment  right. 
.  .  .  But  if  it  is  to  be  taken  as  a  decision  that  a 
landlord  is  responsible  for  the  act  of  his  tenant  in 
creating  a  nuisance,  by  the  manner  in  which  he 
uses  the  premises  demised,  we  think  it  goes 
beyond  the  principle  to  be  found  in  any  previously 
decided  cases,  and  we  cannot  assent  to  it."  The 
same  view  appears  to  have  been  taken  by  Black- 
bum,  J.,  in  the  Court  of  Qaeen's  Bench  in  Ghndy 
V.  Jubber  (9  L.  T.  Rep.  N.  S.  801 ;  5  B.  &  S.  91), 
where  he  says,  "  It  must  be  shown  that  there  has 
been  a  demise  or  redemise  of  the  land  with  the 
nuisance  existing  upon  it ;  and  the  nuisance  must 
be,  if  I  may  so  term  it,  a  normal  one — not  such, 
for  instance,  as  a  cellar  with  a  flap,  which  may  or 
^  may  not  be  a  nuisance."    He  then  goes  on  to  refer 
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to  Bich  V.  Basterfidd  {uhi  8up,)  [Bxacuswbn ,  J.— 
That  case  appears  to  have  been  not  quite  oorreotly 
reported  in  Best  and  Smith,  for  I  seem  to  speak 
of  Bieh  v.  BoLgterfidA  as  being  a  sensible  judgment, 
whereas  for  long  before  that  time  I  was  of  opinion 
it  was  desperately  refined.]  It  would  seem  a  sound 

Srinciple  of  law  that  the  landlord  should  only  be 
able  for  a  nuisanoe  existing  at  the  time  of  demise, 
otherwise  he  would  be  at  the  mercy  of  his  tenant. 
Here  he  authorises  the  teuant  to  build  limekilns,  but 
he  does  not  authorise  him  to  commit  a  wrong 

r'nst  anyone  else;  no  nuisance  existed  when 
premises  were  let,  and  therefore  the  landlord 
oan  be  in  no  wise  liable. 

Bampas,  eontra^  was  not  called  upon. 

Blackbttrn,  J. — ^The  question  we  have  to  decide 
is  raised  by  the  5th  pan^graph  of  the  statement  of 
daim.     Now,  where  one  person  authorises  and 
requests  a  person  to  do  certain  things,  he  is  liable 
lor  any  consequences  that  arise  therefrom.    If  the 
authority  is  given  in  a  lease,  the  person  who  gives 
that  authority  is  no  less  liable  on  that  account.    I 
do  not    think  the  lessor  can  be  said  to  require 
everything  the  occupier  may  do ;  for  example,  if  a 
man  devises  certain  land  on  an  agricultural  lease, 
and  requires  that  it  should  be  cultivated  in  the 
best  manner  possible,  and  the  tenant,  exercising 
his  discretion,  brings  on  to  the  farm  an  enormous 
quantity  of   most  odoriferous  manure  so  as  to 
create  a  nuisance  to  the  neighbourhood,  I  doo't 
think   IB  a  case  of  that  kind  that  the  landlord 
would  be  liable,  because  I  do  not  think  that  he 
could  be  said  in  any  way  to  reauest  or  authorise 
what  had  been  done.     So,  too,  in  the  case  of  a 
lease  of  building  land,  the  lessee  might  so  build  as 
to  obstruct  a  neighbour's  lights,  but  the  lessor 
would  not  be  liable,  for  although  he  may  have 
enabled  the  lessee  so  to  build,  he  did  not  request 
him  to  do  it.     But  in  the  case  before  us  the  lime 
field  was  let  for  the  veir  purpjose  of  burning  lime. 
No  doubt,  for  any  miscnief  arising  from  a  careless 
or  n^ligent  use  of  the  field,  the  landlord  would 
not  be  liable,  but  for  any  mischief  that  arises  from 
the  natural  and  necessary  result  of  what  the  land- 
lord authorised  and  required,  or  even  authorised 
and  did  not  require,  I  think  the  landlord  must  be 
held  liable.    In  Rich  v.  Basterfield  (uhi  9v/p.)  the 
Court  of  Common  Pleas  came  to  a  conclusion  of 
&ct  which,  if  true,  justifies  their  decision.    It  was 
an  action  for  alleged    nuisance  arising  from  a 
certam  chimney,  and  it  appeared  that  when  the 
fires  were  lighted,  as  the  tenant  did  light  them, 
then  the  nmsance  arose,  but  evidence  was  given 
that  a  previous  tenant  made  the  fires  of  coke,  and 
when  tnat  was  the  case  there  was  no  nuisance,  and 
in  their  judgment  the  court  proceed  to  say,  "  It 
being  quite  possible  for  the  tenant  to  occupy  the 
■hop  without  making  fires,  and  quite  optional  on 
his  part  to  make  them  or  not,  or  to  make  them 
with  certain  times  excepted,  so  as  not  to  annoy 
the  plaintiff,  or  in  such  a  manner  as  not  to  create 
any  quantity  of  smoke  that  could  be  deemed  a 
nnisance,  it    seems  impossible  to  say  that  the 
tenant  was  in  any  sense  the  servant  or  agent  of 
the  defendant  in  doing  the  acts  complained  of. 
The  utmost  that  oan  be  imputed  to  the  defendant 
is  that  he  enabled  the  tenant  to  make  fires*  if  he 
pleased."    Assuming  that  that  evidence  was  cor- 
rect, the  nuisance  there  was  not  the  necessary 
result  of  the  tenancy.    But  in  this  case  there  is  a 
demise  for  the  express  purpose  of  burning  lime, 
and  the  natural  result  of  t  at  burning  lime  is  the 


nuisance  oomplained  of.  On  this  point  the  de- 
murrer cannot  be  upheld.  As  to  the  6th  para- 
ffraph,  I  do  not  think  the  landlord  is  responsible 
for  what  has  been  negligently  and  improperly 
done.  If  the  demibe  of  the  quarry  is  on  sueh 
terms  thai  the  tenant  must  work  it  by  bias  ting,  that 
should  be  stated.  The  plaintiff  may  amend  that 
paragraph,  and  we  give  him  leave  so  to  do, 

Lush,  J. — I  am  of  the  same  opinion.  I  have 
always  looked  upon  the  judgment  in  Bich  v.  Baster- 
field  {ubi  sup.)  as  one  of  great  refinement.  There 
the  premises  were  let  to  be  used  as  a  coffee  shop. 
I  therefore  think  it  must  have  been  contemplated 
that  the  tenant  should  bum  ordinary  fuel,  and  that 
I  think  would  have  rendered  the  landlord  liable. 
This  case  is  different,  however,  for  here  the 
defendant  lets  land  for  the  erection  of  limekilns, 
from  which  smoke  must  of  necessity  rise ;  so  the 
act  of  the  tenant  is  clearly  that  of  the  landlord. 
Demurrer  to  5th  paragraph  over-rvled.  Leave 
given  to  plaintiff  to  amend  6th  pctragraph. 

Solicitors  for  plaintiff,  Biechoff,  Bompae,  and 
Bischoff,  for  E.  and  E.  L.  Waugh,  Oockermouth. 

Solicitors  for  defendant,  BpeeMy  and  Go, 


COMMON  PLEAS  DIYISION. 

Beported  bj  P,  B.  Hutchivs  and  Ctbil  Dodd,  Esqt. 
BuTisten-at-Law, 


Monday,  July  17, 1876. 

Monks  and  others  v.  Jackson  and  othbbs. 

MmUeipai  election — Delivery  of  nomvnation  vomer 

-38  ^  d9,Vict.  c.  40  «.  1  mb-sect  3,  4-^22  VieL 

c.  35  «.  8. 

The  provision  in  the  Municipal  Elections  Act  1875 

(38  ^  39  Vict,  c  40  «.  1  svh^sect,  3),  thai  nomvnok* 

tion  papers  shaU  be  delivered  to  the  town  elerh  by 

the  ea/naidaie  hvmself,  or  his  proposer  or  seconder, 

is  vmperaivve,  not  directory,  and  the  paper  must 

be  delivered  by  the  candidate,  or  proposer    or 

seconder,  persorudly. 

Therefore,  where  petitioner's  nomination  paper  was 

delivered  by  an  a>gent, 
Held^  that  am,  objection  to  the  nomination  paper 

was  rightly  dUoioed, 
The  petitioners  petitioned  against  the  return  of 
the  respondents  as  councillors  for  the  several 
wards  of  the  borough  of  Wigan.  By  order  of 
QuAiN,  J.,  a  special  case  was  stated,  which,  so  far 
as  it  is  material  to  the  point  decided  by  the  courc, 
was  as  follows : 

1.  The  municipal  borough  of  Wigan,  in  thecounty 
of  Lancaster,  comprises  wards  as  follows,  that  is  to 
say.  No. l,or Scholes'  Ward;  No.  2,  or  St.  George's 
Ward ;  No.  3,  or  Queen-street  Ward  ;  No.  4,  or 
Swinley  Ward ;  and  No.  5,  or  All  Saints'  Ward. 
Each  of  the  said  wards  is  entitled  at  the  ordinary 
municipal  elections  holden  on  the  1st  Nov.  in  each 
year,  to  be  represented  by  two  councillors  to  be 
then  elected  by  the  duly  qualified  burgesses. 

2.  In  1875  the  town  clerk  of  the  said  borough, 
pursuant  to  the  statute  38  &  39  Yict.  c.  40,  duly 
and  in  due  time  gave  public  notice  that  the  last 
day  for  delivering  nomination  papers  for  the 
nomination  of  candidates  at  the  then  ensuing 
election  of  councillors,  was  Friday  the  22nd  Oct. 
1875. 

3.  Upon  the  said  22nd  of  Oct.  in  due  time  nomi- 
nation papers  nominating  the  respective  petitioners 
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Moves  avd  othbbs  v.  Jackson  aitd  othxbs. 
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as  candidates  respectively  for  the  respeotiye  wards 
in  the  said  petition  mentioned,  were  delivered  to 
the  said  town  clerk  by  one  Thomas  Scott,  being  then 
the  agent  of  the  said  petitioners  and  their  respec- 
tive proposers  and  seconders,  authorised  by  tnem 
in  that  behalf;  bat  the  said  nomination  papers 
were  not  otherwise  delivered  to  the  said  clerk  by 
the  respective  petitioners,  or  their  proposers  or 
seconders  respectively. 

4.  The  said  town  clerk  forthwith,  on  the  same 
day,  sent  notices  to  the  petitioners  that  they  had 
been  nominated.  ... 

7.  The  mayor  of  the  said  borough,  under  the 
said  Act  of  Parliament  in  that  behalf,  appointed 
the  23rd  day  of  Oct.  aforesaid,  between  the  hours 
of  two  and  four  of  the  clock  in  the  afternoon,  for 
the  reception  of  any  objections  to  nomination 
papers,  and  the  said  mayor  attended  ....  for  the 
f>urpose  of  hearing  and  deciding  upon  any  objec- 
tions that  might  be  made  to  any  nomination 
paper.  .  .  .  The  respondent,  Peter  Jackson,  de- 
hvered  to  the  said  mayor  an  objection  in  writing 
to  the  nomination  paper  of  the  petitioner,  Elisha 
Hodkinson  Monks.  .  .  .  The  saia  mavor  received 
the  said  objection,  and  proceeded  to  hear  and  ad- 
judicate upon  the  same.  .  .  . 

8.  Oopies  of  the  said  objections  in  writins  are 
annexed  hereto,  and  are  to  be  taken  as  part  of  this 
case.  The  numbers  in  the  margin  have  been  in- 
serted for  the  purposes  of  this  case. 

9.  The  said  ma]^or  reduced  to  writing  his  deci- 
sions in  the  premises  and  oopies  of  suon  written 
decisions  are  annexed  hereto,  and  are  to  be  taken 
as  part  of  this  case. 

10.  The  said  mayor  afterwards  duly,  by  public 
notice  in  that  behalf,  declared  the  respective 
respondents  to  have  been  respectively  returned  as 
councillors  for  the  said  borouj^h,  and  the  respon- 
dents have  since  acted,  and  clam,  to  act,  as  such 
councillors.  .  .  . 

12.  The  court  to  have  power  to  draw  inferences 
of  fact. 

13.  The  petitioners  are  to  be  at  liberty,  on  the 
rsument  of  this  case  to  contend  that  the  mayor 

haS  no  power  to  decide  upon  or  to  allow  the  said 
grounds  of  objection  numbered  5,  and  that  the 
respondents  cannot  on  these  petitions  raise  the 
question  whether  such  objections  are  good. 

The  questions  for  the  opinion  of  the  court  (so 
far  as  material  here)  were  as  follows : —  .... 

3.  Whether  the  said  decisions  of  the  said 
mayor  were  erroneous  and  ought  to  be  reversed. 

4.  Whether  the  respondents  were  respectively 
dulv  elected. 

The  court  to  make  such  order  in  the  premises 
and  in  the  matters  of  the  said  petition  as  to  the 
court  may  seem  right. 

The  objection  of  the  respondent  Peter  Jackson 
to  tbe  nomination  paper  of  the  petitioner,  Elisha 
Hodkinson  Monks,  was  made  on  several  grounds, 
of  which  the  following  alone  is  here  matenal : 

5.  That  such  paper  writing  was  not  delivered  by 
the  said  Elisha  Hodkinson  Monks  himself,  or  his 
proposer  or  seconder,  to  the  town  clerk  of  the  said 
borough  seven  days  at  least  before  the  said  day  of 
election,  excluding  Sundavs,  and  before  five  o'clock 
in  the  afternoon  of  Friday,  the  22nd  Oct.  1875, 
such  last-mentioned  day  being  the  last  day  upon, 
and  five  o'clock  in  the  afternoon  of  the  same  day 
being  the  time  or  hour  before  which,  by  law,  such 
paper  writing  ought  to  have  been  delivered  to  the 
said  town  clerk  at  or  for  the  said  election." 


The  decision  of  the  Majyor  on  this  objection 
as  follows : 

**  I,  the  undersigned  mayor  of  this  borough,  do 
hereby  allow  the  objection  of  Mr.  Peter  Jackson  to 
the  nomination  paper  of  Mr.  Elisha  Hodkinson 
Monks  for  No.  1  or  Scholes'  Ward. 

James  Bitrbows,  Mayor." 

The  following  are  the  clauses  on  which  the 
decision  turned : 

88  &  89  Viot.  o.  40  (Mmiioipal  Elections  Act  1875),  a.  1, 
■nb-seot  8,  "ISvery  nomination  paper  anbeoribed  aa 
aforesaid  aluUl  be  ddivered  bv  the  candidate  himaelf,  or 
bia  proposer,  or  aeoooderp  to  the  town  clerk  aeven  days 
at  leaat  before  the  day  of  election,  and  before  five  o'clock 
in  the  afternoon  of  the  laat  day  on  which  any  anoh 
nomination  paper  may  by  law  be  delivered."  .  .  . 

Snb.Beot.  4:  Sect.  8  of  the  Act  22  Vict.  c.  35,  *<  ao  far 
aa  the  same  ia  now  in  force  ahall  i^ply  to  nominations  of 
coandllora,  anditora,  and  aaaeaaora  duly  made  and 
allowed  nnaer  thia  Act.** 

22  Vict.  c.  35,  a.  8 :  "  At  any  election  of  connciUora  to 
be  held  for  any  borough  or  ward :  (1)  If  the  number  of 
persona  ao  nominated  ahall  exceed  the  nnmber  to  ba 
elected,  the  coandllora  to  be  elected  ahall  be  elected  from 
the  peraona  ao  nominated,  and  from  them  only." 

liPIntyre,  Q.O.  (Bigham  and  W.  Hardy  with 
him),  for  the  petitioners. — It  must  be  conceded 
that  if  the  fifth  objection  to  the  nomination  paper 
of  the  petitioner  Monks  can  be  sustained  the  peti- 
tioners cannot  succeed.  But  it  is  not  really  an 
objection  to  a  nomination  paper,  and  therefore 
ought  not  to  have  come  before  the  mayor,  and 
cannot  be  entertained  hj  the  court  on  appeal 
from  the  mayor's  decision.  [Lord  Oolbrwgb, 
C.J.,  referred  to  NorthcoU  v,  PuUford  (L.  Rep.  10, 
0.  P.  476 ;  44  L.  J.  217,  0.  P. ;  32  L.  T.  Rep.  N.  S. 
602).]  The  first  clause  of  38  &  39  Vict.  c.  40,  s.  1, 
sub-sect.  3,  is  directory  only,  not  imperative.  [Lord 
CoLEBXDOE,  O.J. — Howes  V.  Turner  {ante^  p.  68), 
shows  that  it  is  imperative.]  The  words,  "  shall 
be  delivered  by  the  candidate  himself,"  Ac.,  only 
means  that  the  candidate  or  his  proposer  or 
seconder  shall  see  that  the  paper  is  delivered,  but 
they  need  not  do  so  with  their  own  hands ;  de- 
livery by  an  authorised  agent  is  sufficient.  35  &  36 
Yict.  0.  60,  s.  15,  sub-sect,  v,  which  allows  the  re- 
spondent to  give  evidence  that  the  petitioner  was 
not  duly  elected,  only  applies  where  the  office  is 
claimed  by  the  petition,  which  is  not  the  case 
here. 

Herschell  Q.  G.  (Ohandoe  Leigh  and  Oeary  with 
him),  for  the  respondents.  -By  38  &  39  Yict.  o.  40 
s.  1,  sub-s.  4,  22  Yict.  c.  35  s.  8,  applies  to  these 
elections,  and  the  words  "  so  nominated,"  in  that 
section,  must  mean  nominated  in  the  manner 
directed  by  38  &  39  Yict.  a  40,  s.  1,  sub-s.  3.  [He 
was  stopped  by  the  court.] 

Lord  CoLESiDGB,  G.  J. — I  am  of  opinion  that 
our  judgment  ought  to  be  for  the  respondents. 
Mr.  M'lntyre  has  very  fairly  admitted  that  if  one 
point  is  decided  against  him  it  becomes  useless  to 
discuss  the  others,  because  in  that  case  the 
election  of  the  respondents  cannot  be  questioned. 
38  &  39  Yict.  c.  40,  s.  1,  snb-n.  3,  directs  th  at 
every  nomination  paper  shall  be  delivered  by  the 
candidate  himself  or  his  proposer  or  seconder  to 
the  town  clerk,  seven  days  at  least  before  the  day 
of  election,  and  before  five  o'clock  in  the  afternoon 
of  the  last  day  on  which  anv  such  nomina- 
tion paper  may  by  law  be  delivered.  The 
petitioners  were  persons  who  complained  of 
the  way  in  which  the  election  was  conducted, 
because   they   were    nominated    as   candidates 
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and  yet  they  'were  preyeiited  from  going  to 
the  polL  It  ia  troe  that  they  were  not  prevented 
by  any  objection  to  the  deliTory  of  a  nomination 
paner ;  but  still  they  have  questioned  the  election, 
and  we  have  to  determine  if  the  respondents  are 
dnly  elected.  Paragraph  3  of  the  case  states  that 
"apoD  the  said  22nd  day  of  Oct.  in  dne  time  nomi- 
nation papers  nominating  the  respectiye  peti- 
tioners  as  candidates  respectively  for  the  respec- 
tive wards  in  the  said  petitions  mentioned  were 
dolivered  _  to  the  said  town  clerk  by  one  Thomas 
Scott,  being  then  the  agent  of  the  said  petitioners 
and  their  respective  proposers  and  seconders, 
aathorised  by  them  in  that  behalf,  bnt  the  said 
nomination  papers  were  not  otherwise  delivered  to 
the  said  clerk  by  the  respective  petitioners  or 
their  proposers  or  seconders  respectively."  The 
case,  therefore,  shows  that  the  petitioners  were  not 
dnlv  nominated,  and  had  no  right  to  go  to  the 
poll,  and  if  they  had  been  elected  their  election 
must  have  been  set  aside.  I  am  clearly  of 
opinion  that  the  fir^t  part  of  sub-sect.  3  of 
38  A  39  Yict.  0.  40,  s.  1,  is  imperative,  and 
not  _  merely  directory ;  and  there  is  also  the 
section  to  which  Mr.  Herschell  very  properly 
called  attention,  22  Yict.  o.  35,  s.  8,  incorporated 
by  38  and  39  Vict.  c.  40,  s.  1,  sub-s.  4,  by  which, 
if  the  number  of  persons  nominated  exceed  the 
number  to  be  elected,  the  conncillors  shall  be 
elected  from  the  persons  so  nominated,  and  from 
them  only.  Therefore,  if  these  petitioners  were 
not  duly  nominated  it  was  the  duty  of  the  mayor 
to  declare  that  they  were  not  entitled  to  go  to  the 
poll.  It  appears  on  the  face  of  the  case  that  the 
petitioners  were  not  duly  nominated,  and  therefore 
there  is  no  ground  to  question  the  election  of  the 
respondents,  and  our  judgment  must  be  for  them. 
A&CHiBALD,  J. — I  am  thoroughly  of  the  same 
opinion.  The  facts  show  that  the  petitioners  were 
not  entitled  to  go  to  the  poll.  38  &  39  Yict.  c.  40, 
B.  1,  sub-B.  3,  provides  that  "Every  nomination 
paper  subscribed  as  aforesaid  shall  be  delivered  by 
the  candidate  himself,  or  his  proposer  or  seconder, 
to  the  town  clerk,"  <fec.  How  the  statute  could 
more  clearly  indicate  that  the  candicate  himself, 
or  his  proposer  or  seconHer,  must  deliver  the  nomi- 
nation paper  I  cannot  conceive.  It  is  clear  that  it 
was  not  mtended  that  the  paper  should  be  de- 
livered by  an  a^nt  or  any  other  person.  This 
being  so  the  petitioners  were  not  qualified,  and  on 
this  short  ground  I  am  of  opinion  that  judgment 
should  be  for  the  respondents. 

Judgment  for  the  respondents. 

Solicitors  for  the  petitioners,  Cli^ster,  Urquhart, 
Mayhew,  and  Holden,  for  Darlington  and  Sons, 
Wigan. 

Solicitors  for  the  respondents,  Morris,  Allen,  and 
Carter, 


Feb.  5,  7,  and  11, 1876. 

Aldridob  (pet)  V.  Hurst  (resp.). 

Parliamentary    election   petition  —  Amendment  — 
Striking  out — Claim  to  seat, 

Jfter  the  earfiration  of  thetvoenty-one  days  after  the 
return,  within  which,  6y  31  <$"  32  Vict.  c.  125,  s.  6, 
a  Parliamentary  election  petition  must  be  pre- 
sented, the  petition  cannot  be  amended  by  striking 
out  a  paragraph  which  claims  the  seat  for  tJie 
petitioner. 

Mag.  Cas.— Vol.  X 


A  FBTinoir  had  been  presented  by  Major  Aldridge 
against  the  return  of  Mr.  Hurst  as  member  of 
Parliament  for  the  boroagh  of  Horsham,  and 
claiming  the  seat  for  the  petitioner.  After  the 
petition  had  been  signed  by  the  petitioner,  an 
application  was  made  on  his  behalf  to  Quain,  J. 
for  leave  to  amend  the  petition  by  striking  out  the 
paragraph  which  claimed  the  seat  for  the  petitioner, 
and  also  certain  other  paragraphs  relating  to  a 
scrutiny.  The  application  was  supported  oy  an 
affidavit  of  the  petitioner  denying  the  existence  oi 
any  collusion,  and  stating  that  the  application  was 
made  bond  fide,  and  was  not  the  result  of  any 
corrupt  arrangement ;  and  that  the  petitioner  was 
not  apprehensive  of  any  recriminatory  charges 
being  brought  against  him. 

The  learned  judge  declined  to  make  an  order 
permitting  the  amendment,  but  referred  the  matter 
to  the  court. 

Feb.  5  a/nd  7. — A.  L.  Smith  for  the  petitioner. — 
After  the  expiration  of  the  period  of  twenty-one 
days,  within  which,  by  the  Parliamentary  Elections 
Act  1868  (31  &  32  Yict  c.  125),  s.  6,  the  peti- 
tion  must  be  presented,  it  cannot  be  amendca  by 
adding  any  fresh  matter,  bnt  it  may  be  amended 
by  striking  out  part:  (Stevens  v.  TiUett,  L. 
Rep.  6  0.  P.  147 ;  23  L.  T.  Rep.  N.  8.  622.) 
The  object  of  this  application  is  only  to  save 
unnecessary  costs,  and  the  affidavit  of  the 
petitioner  negatives  all  possibility  of  collusion, 
and  no  objection  is  made  on  behalf  of  the  sureties. 
The  affidavit  also  states  that  the  petitioner  is  not 
apprehensive  of  recriminatory  charges,  and  more- 
over, if  the  claim  to  the  seat  is  aoandoned,  the 
reason  for  allo^iufi:  recriminatory  charges  ceases 
to  apply,  for  that  reason  is  only  to  prevent  im- 
proper persons  getting  seats  in  the  House  of  Com- 
mons. There  is  no  authority  against  the  proposed 
amendment.  In  Maude  v.  Lowley  (L.  Rep.  9  C.  P. 
165)  when  the  court  refused  to  allow  a  municipal 
election  petition  to  be  amended,  the  amendment 
which  it  was  desired  to  make  was  anaddition  to  the 
petition  as  it  already  slrood. 

0.  fif.  0.  Bowen  (F.  JS.  Scott  with  himj,  for 
the  respondent,  opposed  the  application. — If  the 
object  IS  to  save  unnecessary  costs,  the  peti- 
tioner can.  attain  that  object  by  abstaining 
from  delivering  the  list  of  votes  to  be  objected 
to,  and  heads  of  objection  required  by  Rule  7  of 
the  Rules  of  Michaelmas  Term  1868.  The  part 
of  the  petition  claiming  the  seat  is  in  effect  a 
separate  petition,  and  the  petitioner  is  not  entitled 
to  withdraw.  He  has  laid  himself  open  to  re- 
criminatory charges  by  claiming  the  seat,  and  the 
respondent  may  insist  on  his  right  to  have  an 
opportunity  of  bringing  forward  such  charges. 
This  was  the  law  before  the  passing  of  the  Parlia- 
mentary Elections  Act  1868  (31  &  32  Yict.  c.  125). 

Cov§ntry  case,  1  Peokwell,  at  p.  99 ; 

Wareham  casa,  1  Wolferetan  A  Dew,  at  p.  95 ; 

Clare  County  case,  Wolferst^n  &  Bristows,  at  p.  143. 

By  sect.  26  the  old  practice  is  to  be  observed  as  to 
cases  not  provided  for  by  the  Act  or  Rules.  For- 
merly a  petition  could  only  be  withdrawn  according 
to  the  provisions  of  the  statutes  on  the  subject 
(Rogers  on  Elections,  edition  of  1865,  p.  423),  and 
since  the  jurisdiction  to  try  petitions  has  been 
transferred  to  the  Judges,  a  Judge  at  Chambers 
can  have  no  power  to  waive  the  conditions  imposed 
hj  the  Legislature  (31  A  32  Vict.  c.  125,  ss.  35,  36) 
and  prescribed  by  the  Rules  of  Michaelmas  Term 
1868,  45  to  49.    Rule  44  does  not  give  a  judge 
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more  power  than  the  court  has.  The  respon- 
dent could  not  withdraw  from  the  content  and 
resign  his  seat,  for  personal  bribery  might  be 
charged,  which  would  disqualify  him  ^om  after- 
wards sitting;  if  he  resigned  the  petition  must 
still  proceed,  and  the  rule  is  the  same  in  the  case 
of  a  petitioner  claiming  the  seat ;  for  by  31  &  32 
Vict.  c.  125,  B.  63,  the  respondent  may  give  evi- 
dence "in  the  same  manner  as  if  he  had  presented 
a  petition."  Before  the  Act  cases  of  bribery 
were  inquired  into  notwithstanding  withdrawal, 
Bogers  on  Elections,  424  (5  &  6  Yict.  c.  102,  s.  1), 
First  Horsham  case  (I  P.  R.  A  D.,  107), 
and  the  law  in  this  respect  is  not  altered.  See 
the  New  Windsor  case  (Judgments  of  Election 
Judges,  208-210;  19  L.  T.  Rep.  N.  S.  613).  In  the 
Taunfon  case,  Waygood  v.  Ja/mes  (L.  Rep.  4  0.  P. 
861 ;  21  L.  T.  Rep.  K  S.  202),  the  Judges  assume 
throughout  that  the  result  of  claiming  the  seat 
is  to  put  in  issue  irrevocably  the  conduct  of  those 
who  claim  it.  The  decision  in  M'lude  v.  Lowley 
(uhi  sup,)  is  a  strong  authority  against  the  pro- 
posed amendment.  Lord  Coleridge  there  says, 
*'  Mr.  Tennant  has  also  pointed  out  that  after  the 
expiration  of  the  twenty-one  days  it  would  be  too 
late  for  anyone  else  to  present  a  fresh  petition ; 
and  that  to  allow  a  petitioner  to  amend  so  as 
substantially  to  make  the  amended  petition  a  fresh 
one  would  be  conferring  upon  him  a  privilege 
which  no  other  person  could  possess.  That  seems 
to  me  to  dispose  of  the  case.  That  reasoning  is 
Erectly  in  point  here,  for  what  change  could  be 
more  vital  than  a  change  in  the  prayer  of  the 
petition  P  In  the  Youghal  case  (1  0*M.  &  H. 
at  p.  296),  O'Brien,  J.  refused  to  allow  an  amend- 
ment, and  expressed  a  doubt  as  to  whether  he 
bad  power  to  do  so.  Even  if  there  is  power  to 
amend,  this  is  not  a  case  in  which  an  amendment 
ought  to  be  allowed. 

A.  L.  Smith  in  reply.— By  31  &  32  Yict.  c.  125, 
8.  2,  the  court  has  the  same  powers  as  if  the 
petition    were    an    ordinary  cause.     This  gives 

E)wer  to  amend.  In  Fidcervng  v.  Startin  (28 
.  T.  Rep.  N.  S.  Ill)  amendments  by  which  cer- 
tain allegations  were  added  to  a  municipal  election 
petition  were  allowed  to  be  made.  That  case  was 
not  cited  in  Matide  v.  Lowley  (ubi  sup.).  In  Yates 
V.  Leach  (L.  Rep.  9  0.  P.  605 ;  43  L.  J.  377,  0.  P. ;  30 
L.  T.  Rep.  W.  S.  790),  Brett,  J.  expresses  an 
opinion  that  the  court  has  jurisdiction  to  strike 
out  the  name  of  a  person  who  has  been  improperly 
made  a  respondent.  The  dictum  of  O'Brien,  J. 
which  has  been  referred  to,  is  no  authority  against 
the  power  of  amendment,  for  he  only  refused  in 
the  exercise  of  his  discretion  to  allow  an  amend- 
ment under  the  circumstances  of  that  case.  It 
has  not  been  suggested  that  there  is  no  power  to 
amend  in  any  of  the  other  cases,  except  Maude  v. 
Lowley  (uhi  sup.).  In  the  third  Stroud  Election 
Petition  an  order  similar  to  that  now  asked  for 
was  made  by  Pigott,  B.  at  Chambers.  Sect.  35, 
as  to  withdrawal  of  a  petition,  only  refers  to  with- 
drawal of  the  whole  petition.  It  does  not  provide 
that  the  petition  or  any  part  of  it  shall  not  be 
withdrawn  except  as  therein  prescribed.  A  para- 
graph claiming  the  seat  is  not  in  effect  a  separate 
petition.  The  prayer  is  in  the  alternative — see  the 
rorm  given  in  Rule  5  of  Michaelmas  Term  18t>8, 
and  the  special  forms  in  Leigh  and  Le  Marchant's 
Election  Law,  pp.  161-166,  2nd  edition.  Only  one 
security  is  given,  which  shows  that  it  is  only  one 
petition.    He  also  referred  to 


The  New  TFtnd<or  case,  2  Peek.  187  ; 
Th€  Maldon  ease,  2  P.  B.  A  D.  143  ; 
Peofl-se  V.  Norwood,  L.  Bep.  4  G.  P.  235 ;  19  L.  T.  B«p. 

N.  S.  648. 

Geoye,  J.— We  are  all  of  opinion  that  the  appli- 
cation must  be  refused,  but  as  the  case  is  one  of 
great  importance,  we  will  give  a  judgment  stating 
the  reasons  for  our  decision  at  a  future  time. 
The  question  of  costs  will  be  left  to  be  dealt  with 
by  the  Judge  who  tries  the  petition. 

Feh.  11.— The  judgment  of  the  oourt  (Grove, 
Archibald,  and  Lindley,  JJ.)  was  delivered  by 

Grove,  J. — In  this  case,  which  was  that  of  a 
petition  against  the  return  of  Mr.  Hurst  for  the 
borough  of  Horsham,  an  application  was  made  to 
Quain  J.,  to  amend  the  petition  by  striking  out  a 
part  of  the  prayer,  viz.,  that  which  claimed  the 
seat  for  Major  Aldridge,  the  petitioner,  and  cer- 
tain other  allegations  applying  to  a  scrutiny,  which 
would  be  dependent  on  this  claim.  The  question 
was  referred  by  the  learned  judged  to  this  court, 
and  an  affidavit  by  the  petitioner  was  read,  stating, 
among  other  things,  that  the  application  was  made 
bond  fide  and  without  collusion,  but  as  our  iudg- 
ment  does  not  turn  on  the  terms  of  this  affidavit, 
we  need  not  go  fully  into  this.  On  the  part  of  the 
petitioner  it  was  urged  that  sect.  2  of  the  Parlia- 
mentary Elections  Act  1868  (31  A  32  Vict.  c.  125) 
invests  this  court,  subject  to  the  provisions  of  the 
Act,  with  the  same  powers,  jurisdiction,  and 
authority  with  reference  to  an  election  petition 
and  the  proceedings  thereon  as  ib  would  have  if 
such  petition  were  an  ordinary  cause  within  its 
jurisdiction.  It  was  also  stated  that  an  order  such 
as  that  now  asked  had  been  made  by  Pigott,  B. 
though  the  case  appears  to  have  been  scarcely 
argued  before  that  learned  judge.  The  case  of 
Sf^ens  V.  TiUet  (L.  Rep.  6  C.  P.  147)  was  also  cited, 
where  this  court,  after  the  abandonment  of  the  claim 
to  the  seat  at  a  trial  before  an  election  judge  and 
the  subsequent  election  of  the  claimant,  held  that 
the  petitioners  against  him  might  give  evidence  of 
corrupt  practices  by  himself  and  his  agents  at  the 
previous  election,  although  they  might  have  been 
given  in  evidence  in  support  of  recriminating 
charges  at  the  previous  trial  where  the  now  sitting 
member  was  petitioner.  It  was  further  contended 
that  although  the  court  might  not  have  jurisdic- 
diction  to  add  new  matters  to  a  petition,  it  might 
expunge  on  proper  grounds  shown.  It  was  con- 
tended contra  that,  without  going  the  length  of 
saying  that  the  court  or  a  judge  might  not  have 
jurisdiction  to  allow  the  addition  or  withdrawal  of 
certain  allegations  in  an  election  petition,  it  could 
not  permit  the  withdrawal  of  a  distinct  praver, 
such  as  that  claiming  the  seat ;  that  this  would  be 
analogous  to,  if  not  within,  the  sections  of  the  Act 
and  the  rules  relating  to  the  withdrawal  of  an 
election  petition,  and  that  such  withdrawal,  if  per* 
missible  at  all,  should  be  guarded  by  similar  pro- 
visions, and  not  allowed  by  the  court  on  mere 
application  and  affidavits,  and  that  the  respondent 
ought  not  to  have  his  right  to  adduce  recriminatory 
evidence  taken  from  him  by  such  an  application  as 
this.  We  were  of  opinion  that  the  arguments  for 
the  respondent  were  well  founded,  and  that  the 
application  should  be  refused,  and  as  the  matter 
pressed,  the  trial  being  near  at  hand,  we  announced 
our  decision  to  that  effect,  and  we  now  proceed  to 
state  the  main  erounds  on  which  it  proceeded.  It 
will  be  observed  that  the  second  section  of  the  Act 
above  alluded  to  states  that  the  powers  there  given 
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shall  be  subject  to  the  provisions  of  the  Act,  and 
we  think  it  clear  that  the  jurisdiction  conferred  by 
the  Act  cannot  be  in  all  respects  the  same  as  that 
of  the  court  in  ordinary  causes.  Numerous  pro- 
yisions  of  the  Act  have  reference  not  merely  to  the 
individual  interests  or  rights  of  petitioners  or 
respondents,  but  to  rights  of  electors,  of  con- 
stituencies, and  of  the  public  in  parity  of  election, 
and  in  having  the  member  seated  who  is  duly 
returned  by  a  majority  of  proper  votes.  It  ap- 
pears to  us  also  that  the  scope  of  the  Act  is  that 
petitions  should  not  be  mere  pleadings,  nor  framed 
for  the  purpose  of  intimidating  or  in  any  way  induc- 
ing the  respondent  to  abandon  hias^t,  still  less,  of 
oourse,  should  they  be  collusive,  but  that  they 
should  bo  real,  well  considered,  and  not  lightly  to 
be  withdrawn  either  in  whole  or  in  part.  (See 
88.  5,  6,  8,  sect.  11,  sub-sects.  14, 15,  16,  ss.  20,  25 
to  42,  and  other  parts  of  the  Act.)  By  sect.  5  of 
the  Act  a  petition  may  be  presented  by  a  person 
who  voted  or  had  a  right  to  vote  at  the  election, 
or  by  a  person  claiming  to  have  a  right  to  be 
returned  or  elected.  By  sub-sect.  13  of  sect.  11 
the  judge  is  to  determine,  not  merely  whether  the 
member  whose  return  or  election  is  complained  of, 
but  whether  any  or  what  other  person  was  duly 
returned  or  elected,  and  sect.  53  speaks  of  a 
petition  complaining  of  an  undue  return  and 
claiming  the  seat  for  some  person.  These 
sections  show  that  not  merely  may  the  can- 
didate who  is  not  returned  claim  the  seat,  or 
in  other  words,  claim  to  have  been  duly  elected, 
but  that  any  other  voter  might  claim  the  seat  for 
a  candidate  who  has  not  been  returned,  and  clsims 
have  been  so  made,  as  in  Stevens  v.  TiUet  {ubi 
tup.)  and  other  cases.  This  right  of  petitioning 
shows  that  the  Act  contemplated  in  regard  to 
petitions  not  merely  the  rights  of  candidates  not 
returned,  but  the  rights  of  the  constituency,  in 
order  to  insure  that  the  person  really  elected 
should  be  their  member,  and  this  without  the  cost 
and  disturbance  of  a  new  election,  as  the  judge's 
decision  in  favour  of  such  claim  is  final :  (Taunton 
ease,  L.  Bep.  4  C.  P.  361.)  It  appears  to  us  that  it 
would  be  an  infringement  of  this  right  if  a  petition 
having  been  presented  by  one  person  (in  this  case 
a  canaidate  claiming:  the  seat),  the  claim  to  the 
seat  could  be  withdrawn  by  the  mere  motion  of 
the  person  presenting  it  after  the  twenty -one  days, 
when  no  other  petition  could  be  presented,  and 
thus  the  voters  be  prevented  from  claiming  the. 
seat  for  one  who  may  be  the  duly  elected  repre- 
sentative, or  on  the  other  hand  from  showing  by 
means  of  the  recriminative  charges,  which  put  in 
issue  the  claim,  that  the  claimant  is  not  a  person 
entitled  to  the  seat  by  that  election,  or  that  he  is 
disqualified  for  future  elections,  such  withdrawal 
not  being  accompanied  by  the  power  to  substitute 
another  person  as  petitioner,  by  means  of  which 
the  inquiry  might  be  gone  into  at  the  trial.  A 
right  to  have  an  election  petition  proceeded  with, 
though  one  object  of  it  is  obtained,  is  reopened,  by 
sect.  18  of  the  statute,  which  provides  that  an  elec- 
tion petition  shall  be  proceeded  with  notwithstand- 
ing the  acceptance  by  the  respondent  of  an  office 
of  profit  under  the  Crown.  It  appears  to  us  that 
the  withdrawal  of  this  portion  of  the  prayer  of  the 
petition  is  in  pari  materia  with,  even  if  it  is  not 
within,  the  provision  of  the  Act  relative  to  the 
withdrawal  of  a  whole  petition.  We  see  no  reason 
why  the  prayer  claimmg  the  seat  for  some  one 
might  not  form  the  subject  of  a  separate  petition 


from  that  which  is  directed  against  the  return  of 
the  sitting  member,  and  if  so,  it  would  be  within 
the  provisions  of  sect.  35,  and  the  rules  XLY.,  et 
seq,,  carrying  out  those  provisions,  which  provide 
inter  alia  for  due  notices  to  be  given  to  tne  con- 
stituency, and  for  the  substitution  by  leave  of  the 
judge  of  another  person  in  place  of  the  peti- 
tioner. If  this  be  so,  and  these  sections  and  rules 
apply  to  a  petition  simply  claiming  the  seat  for 
some  person,  we  see  no  reason  why  they  should 
not  apply  to  such  claim  when  the  prayer  including 
it  is  joined  with  another  or  other  prayers,  and  i^ 
in  the  latter  case,  by  reason  of  the  words  "in 
whole  or  in  part,"  not  occurring  in  the  provision 
of  the  Act  as  to  withdrawal  of  petitions,  applica- 
tions such  as  the  present  do  not  fall  within  such 
provision,  we  see  no  reason  why  at  all  events  the 
election  judges  may  not  under  sect.  25  make  rules 
for  properly  guarding  the  interest  of  the  parti- 
cular constituency  and  of  the  public  in  respect  of 
such  application.  We,  however,  incline  to  think, 
although  it  is  not  necessary  to  decide  this  point 
in  the  present  case,  that  an  election  petition  under 
the  Act  (sect.  35)  is  not  the  less  an  election  peti- 
tion because  it  is  joined  in  one  document  with 
another  petition,  and  if  so,  the  provisions  as  to 
withdrawal  apply  to  the  present  case.  By  sect. 
22,  two  candidates  may  be  made  respondents  to 
the  same  petition,  and  this  case  may  for  the  sake 
of  convenience  be  tried  at  the  same  time,  but  "  for 
all  the  purposes  of  this  Act  such  petition  shall  be 
deemed  a  separate  petition  against  each  respon- 
dent ;"  this  section  shows  that  two  petitions  may 
be  joined  in  one  document  and  triea  at  one  time. 
By  sect.  26,  it  is  provided  that  **  so  far  as  the 
rules  framed  under  sect.  25  do  not  extend,  the 
principles,  practice,  and  rules  on  which  com- 
mittes  of  the  House  of  Commons  have  heretofore 
acted  in  dealing  with  election  petitions,  shall  be 
observed  as  far  as  may  be  by  the  court  and  judge 
in  the  case  of  election  petitions  under  this  Act.'* 
It  therefore  becomes  desirable  to  see  what  has 
been  the  mode  in  which  election  committees  have 
dealt  with  cases  analogous  to  the  present.  In 
the  Clare  ca^e  (W.  &  B.  143),  recriminatory 
evidence  was  allowed  to  be  given  against  a 
candidate  for  whom  the  seat  was  claimed, 
though  the  claim  to  the  seat  was  abandoned.  So 
also  in  the  Goveyitry  case  (1  Peck.  99)  and  other 
cases  cited  in  Mr.  Bogers'  Law  and  Practice  of 
Election  Committees,  edit.  1863,  p.  470.  The  New 
Windsor  case  (2  Peck.  193),  cited  in  the  pre- 
sent case  by  the  learned  counsel  for  the  petitioner, 
does  not  appear  to  conflict  with  the  other  de- 
cisions, as  the  committee  there  allowed  recrimina- 
tory evidence  to  be  given  against  a  petitioner 
who  had  abandoned  his  claim  to  the  seat. 
The  Maldan  case  (2  P.  B.  &  D.  143)  was 
also  relied  on  for  the  petitioner.  In  that 
case  there  were  three  petitions ;  the  seoond  peti- 
tioner, who  charged  bribery  and  treating  against 
the  sitting  members,  and  claimed  the  seat  for 
himself,  wholly  withdrew  his  petition,  and  what 
the  committee  decided  was  to  decline  to  pro- 
ceed upon  the  applcation  of  a  third  petitioner, 
which  alleged  corrupt  practices  against  the  second 
petitioner,  the  committee  having  unseated  the 
sitting  members  on  the  first  petition.  This  deci- 
sion does  not  appear  to  us  subtitantially  to  conflict 
with  the  other  decisions  of  election  committees. 
a»  tribunals  of  this  description  must  have  some 
discretion  as  to  where  inquiries  are  to  stop.    The 
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praotioe  of  committees  of  the  Hoxise  of  Commons 
appears  to  us,  therefore,  to  be  strongly  in  fayoor 
of  not  exclnding  recriminatory  evidence  by  the 
sitting  member,  when  the  seat  is  claimed  by  the 
petition  and  the  petitioner  afterwards  desires  to 
abandon  the  claim,  and  the  exclusion  of  sach 
evidence  appears  to  be  the  only  object  sought  by 
this  application,  as  if  it  were  not  desired  to 
exclude  this,  or  if  it  were  known  that  no  recrimina- 
tory evidence  would  be  adduced,  the  alleged 
object,  as  to  savins  costs,  could  be  obtained  by 
giving  the  respondent  notice  that  no  evidence 
would  be  tendered  in  support  of  the  claim  to  the 
seat,  and  that  that  claim  would  not  be  persisted 
in  at  the  trial  The  learned  counsel  for  the  peti- 
tioner fairly  admitted  the  fact  that  frequently,  if 
not  universally,  election  petitions  were  presented 
on  the  last  of  the  twenty-one  days,  and  that  if  so, 
information  was  not  given  by  them  of  which  mem- 
bers of  the  constituency  could  avail  themselves 
by  presenting  in  due  time  another  petition,  if 
they  found  the  requisite  ^legations  and  prayer 
in  the  petition  presented  were  unsatisfactory  to 
them.  This  may  present  a  difficulty  in  remedying 
a  defect  if  a  prayer  such  as  this  joined  with 
another  prayer  m  one  document  is  not  within  the 
clauses  and  rules  as  to  withdrawal ;  but  we  do  not 
see  that  it  affords  an  independent  argument  in 
&vour  of  granting  this  application,  and  it  is  a 
difficulty  which  may  probably  be  lessened  or 
removed  by  rules  under  sect.  25.  It  is  also  to  be 
observed  that,  although  petitions  may  be  pre- 
sented at  the  last  moment,  it  is  commonly  known 
in  the  county  or  borough  that  sach  petitions  are 
likely  to  be  presented,  and  if  any  suspicion  exists 
that  they  are  sham  petitions,  means  are  taken  by 
those  who  are  in  earnest  to  lod^  petitions,  and 
the  entire  withdrawal  of  collusive  petitions  is 
guarded  against  by  the  provisions  of  the  Act  to 
which  we  have  alluded.  In  one  point  of  view  it 
is  an  argument  affainst  our  allowing  this  prayer 
to  be  withdrawn,  that  if  there  be  no  power  under 
the  withdrawal  clauses  to  substitute  a  person  for 
the  petitioner  as  to  this  prayer  the  constitaenoy 
will  be  without  means  of  proving  either  that  the 
petitioner  is  the  duly  elected  member,  or  to 
answer  his  allegation  that  he  is  elected,  or  to  show 
that  he  is  unfit  to  serve  in  a  future  Parliament, 
he  himself  having  raised  their  issue  by  claiming 
the  seat.  We  by  no  means  decide  that  this  court 
has  no  power  to  make  amendments  in  petitions, 
provided  it  sees  that  no  injurious  or  unjust 
result,  or  that  a  beneficial  result  will  follow.  In 
Pich&ring  v.  Slartin  (28  L.  T.  Rep.  N.  S.  Ill), 
the  Court  of  Common  Pleas  allowed  in  the  case 
of  a  municipal  election  petition  an  amendment  by 
adding  two  paragraphs  relating  to  matters,  dis- 
covered after  the  filing  of  the  petition.  On  the 
other  hand,  in  Matide  v.  Lowleu  (L.  Sep.  9  C.  P. 
165)  an  application  for  an  amendment  by  »^dition 
of  allegations  as  to  the  acts  committed  in  other 
wards  besides  those  named  in  the  original  peti- 
tion was  refused  by  this  court.  We  do  not  enter 
into  the  arguments  as  to  the  question  of  the  posi- 
tion of  the  sureties  being  altered,  as  the  counsel 
for  the  petitioner  agreed  to  make  their  consent  to 
this  amendment  a  condition  in  his  leave  to  amend. 
We  cannot  discard  the  question  of  possible  collu- 
sion in  favour  of  particular  individuals.  The  pro- 
visions giving  protection  against  the  chance  of 
this  must  be  of  geneml  application,  and  its  possi- 
bility jealously  watched  by  judges  and  the  court. 


Here,  if  the  petitioner  suffers  in  the  result,  he  has 
brought  it  on  himself,  but  if,  as  he  states  in  his 
affidavit,  be  has  no  cause  for  apprehension,  he  can 
hardly  suffer  any  damage,  as,  if  he  gave  notice  to 
the  other  side  (n  not  pressing  his  claim,  and  if  in 
consequence  of  particulars  furnished  by  the  re- 
spondent he  had  to  go  to  expense  in  defending 
the  conduct  of  himself  or  his  agents,  and  he  does 
this  successfully,  the  election  judge  will  probably 
decide  in  his  favour  as  to  l^e  costs  of  such  de- 
fence. If  otherwise,  he  can  hardly  complain  of 
havinff  to  pay  them.  That  the  matter  may  be 
entirely  open  for  the  discretion  of  the  learned 
ludge  at  the  trial,  we,  in  refusing  this  application, 
leave  the  costs  of  it  to  be  adjudicated  upon  by  the 
judge  who  tries  the  case. 

Application  refused. 

Solicitors  for  the  petitioner,  Bobinaon  and  Prat* 
ion. 

Solicitors  for  the  respondent,  Wyait,  HoMntt 
and  Hooper, 

Dec.  1  and  2, 1875 ;  and  Jan.  20, 1876. 

Bhodes  and  anothbb.  v.  The  Aibedals  Deadtaob 

commissionebs. 

ArhUraiion  under  special  Ad  incor^oraiing  (he 
Lands  GlcMses  Act  ISib—Com/pensaiton — Action- 
able  damage — Award — Evidence  of  umpire — 
Removal  of  shoals  from  bed  of  river — Lands 
Glavses  Oonsolidation  Act  1845 — Airedale  Drain" 
age  Act  (24  ^  25  Vict,  c  160). 

By  the  Airedale  Drainage  Act  (24  ^  25  Vict.-c.  160) 
the  defendants  were  empowered  to  execute  certain 
worJes,  a/nd  by  that  Act  it  was  provided  that  '*fuU 
com/pensaJtion  shaXL  from  time  to  time  after  ihs 
passing  of  this  Ad  .  ,  ,  be  made  by  the  defen' 
dants  .  ,  .  **to  the  owners,  occupiers,  and  lessees 
for  the  time  being  sustaining  any  damage  by 
reaso7i,  or  in  any  wa/y  consequential-  upon,  iM 
exercise  of  any  of  the  powers  of  this  Ad  of  <A« 
lands  and  hereditaments  of  F.,"  .  .  .  **and  in 
case  of  dispule  as  to  the  amount  of  such  compen- 
sation,  the  same  shall  be  settled  by  arbUralion  in 
manner  provided  for  the  settling  of  qtiestions  of 
compensalion  in  the  Lands  Okuuses  Consolidaiicn 
Ad  1845." 

The  plaintiffs  were  occupiers  of  lands  ofF.,  and  the 
defendants  executed  works  under  the  above  Ad, 
by  reason  of  which  the  plaintiffs  alleged  they  had, 
as  such  occupiers,  sustained  injury  to  the  land  of 
F.  occupied  oy  them.  An  umpire  was  appointed 
under  the  provisions  of  the  Lands  Clauses  Oon* 
solidation  Ad  1845,  in  accordance  with  the  above 
Act,  who,  by  his  award,  awarded  to  the  plaintiffs 
1101.  and  costs  as  the  "  damages  sustained  by  the 
plaintiffs  Oy  reason  of  and  consequential  upon  the 
exercise  byihe  commiseioners  of  the  powers  of  the 
Airedale  Drainage  Act,*'  At  the  tnalthe  plains 
tiff's  only  put  in  the  award,  which  the  judge  then 
ruled  was  primd  facie  eoidsnee  requiring  am 
answer  from  the  defendants.  The  dtfendante 
pleaded,  first,  a  plea  denying  the  validity  of  the 
award;  secondly,  a  plea  sdtin^  out  the  award 
and  a  special  case  explaining  %t,  drawn  by  the 
arbitrator,  which  pUa  was  held  bad  upon  de^ 
murrer ;  thirdly,  that  the  umpire  had  awarded 
damages  beyond  his  jurisdiction ;  fourthly,  that 
the  plaintiffs  had  stutained  no  damage.  The 
judge  having  ruled  as  above,  the  defendants  put  tn, 
as   the  evidence  of  the  umpire,  by  consi^  the 
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meuU  ease  drawn  by  him  eooplaining  hds  award. 
THb  judge  tlien  direded  a  verdidtfor  thenlaintiffs. 
In  tkie  epedal  ecue  the  tDorJcs  done  by  me  defen- 
dants were  described,  inter  aUa,  as  the  removal 
from  the  river  side"  of  shoals  formed  therein  by 
gravel  soU  and  other  materials,  which  from  time 
to  time  had  been   brottght  down  by    tributaries 
of  the  said  river  nea^r  the  confluence  therewith  of  the 
said  tributaries,**  and  the  umpire  further  stated 
therein  "  there  wcu  no  sufficient  evidence  before  me 
io  enable  me  to  determine  one  way  or  the  other, 
whether  the  eaid  works,  exclusive  of  the  rem^wal  of 
ihe  said  shoals  and  weir,  cansed  the "  damage 
complained  of. 
Held,  that  the  defendants  were  entitled  to  keep  the 
verdict;   that  it  sufficiently    appeared   that    the 
damage  was  actionable  damage. 
Per  Lord  Coleridge,  CJ".,  and  Archibald,  J.,  on  the 
ground  that  the  award  waeprimd  facie  evidence 
against  the  defendants  of  their  liaoUUy,  and  that 
the  award  and  findings  of  the  umpire  given  in 
evidence  at  the  trial,  showed  that  tne  damage  in 
respect  of  which  compensaMon  was  awarded  was 
actionable  damage,  though  they  were  of  opinion 
thcU    even   if  the  damage   were  not  actionable 
damage,  the  award  would,  by  reason  of  the  special 
clauses  of  the  Airedale  DrairMtge  Act,  be  valid. 
Per  Amphlett,  B.,  on  the  ground  thai  the  award, 
taken  in  connection  with  the  pleadings  setting  out 
in  the  special  case,was  primd facie  evidence  against 
the  defendants    of  their    liability,    and  that  it 
sufficiently  appeared  that  the  damage  was  action- 
ahle  damage,  though  if  it  had  not  so  appeared  the 
award  would,  in  his  opinion,  be  invalid. 
Thx   facts  and  the  argaments  made  nse  of  by 
oounsel  in  arguing  the  rule  are  fio  fally  disoussed 
in  the  jadgments  that  it  is  anneoessary  to  repeat 
them. 

Manisty,  Q.a,  Bidder,   Q.O.,  and  Oave,  Q.C. 
showed  cause  (let  and  2nd  Dec.  1875). 

Herschelt,  Q-C.  and  K.  Digby  supported  the 
rale. 

Chir  adv.  vuU. 
The  following  judgments  were  delivered  on  the 
20th  Jan.  1876. 

Lord  CoLEKiDGE,  G.J. — My  brother  Archibald 
concurs  in  this  judgment  which  I  am  about  to 
read.  This  was  an  action  on  an  award  made  by 
Mr.  Kemplay,  who  was  appointed  umpire  under 
the  Airedale  Drainage  Act,  a  priyate  Act  passed 
in  1861,  and  with  which  the  Ijands  Glauses  Acts 
1845  and  1860  were  incorporated,  "  save  so  far  as 
any  of  the  sections  and  provisions  of  those  Acts 
were  expressly  excepted  or  varied "  by  the  Act 
itself.  The  45th  section  of  the  private  Act  enacted 
that  the  arbitration  should  be  conducted  "  in  the 
manner  provided  for  the  settling  of  questions  by 
arbitration  in  the  Lands  Glauses  Act  1845 ; "  and 
the  Gourt  of  Gommon  Pleas  held  on  demurrer  in 
this  very  cose  that  Mr.  Kemplay  was  precluded  from 
stating  a  special  case  as  he  wished  to  do,  and  indeed 
provisionally  did,  to  obtain  the  opinion  of  the  court 
on  certain  questions  of  law  woich  arose  in  the 
coarse  of  the  proceedings  before  him.  Some  of 
these  questions  are  raised  in  a  less  convenient 
form,  and  must  be  determined  in  our  judgment 
upon  this  rule.  This  action  is  brought  upon 
Mr.  Kemplay's  award  for  the  sum  of  llOZ.  and 
costs,  which  he  found  to  be  the  amount  of 
*  damages  sustained  by  the  plaintiffs  by  reason  of 
and  consequential  upon  the  exercise  by  the  com- 
lera  of  the  powers  of  the  Airedale  Drainage 


Act."    It  was  tried  before  me  at  Guildhall,  when 
the  plaintiffs  contented  themselves  with  putting 
in  the  award  of  Mr.  Kemplay,  and  then  closed 
their  case.    The  defendants  had  pleaded  first  in 
effect  denving  the  validitv  of  the  award  under  the 
Airedale  Drainage  Act.    l9'ext  thev  had  set  out  the 
award  and  special  case,  and  pleaded  a  plea  which  hat 
been  held  bad  upon  demurrer.    Thirdly,  they  had 
pleaded  that  the  umpire  had  awarded  damages  in 
respect    of    matters    beyond    his    jurisdiction. 
Fourthly,  they  had  pleaded  that  the  plaintiflfb  had 
not  sustained  any  such  dama^^  as  entitled  them  to 
compensation  under  the  provisions  of  the  Airedale 
Drainage  Act.    The  fifth  and  sixth  pleas  are  not 
necessary  to  be  considered  for  the  purposes  of  this 
judgment.    On  this  state  of  pleaoings  and  proof 
the  defendants  insisted  that  tnere  was  nothing  to 
mo  to  the  jury,  and  that  a  nonsuit  should  lukve 
been  directed.    Mr.  Kemplay  was  called  by  them, 
and  it  w<is  agreed  that,  without  being  formally 
sworn  and  examined,  it  should  be  taken  that  he 
had  repeated  in  the  witness-box  the  statementa 
made  in  the  special  case  appended  to  his  award. 
No  further  evidence  was  given  by  the  defendants, 
except  that  a  witness  was  called  to  establish  the 
fbct  that  the  defendants  had  no  funds  in  hand  to 
meet  the  demands  made  on  them  by  the  plaintiffs ; 
but  the  latter  evidence  became  immaterial  as  the 
point  to  which  it  was  directed  was  abandoned  in 
the  argument  upon  the  rule.    On  this  state  of  the 
pleadings  and  the  proof,  I  directed  a  verdict  for 
the  plaintiffs  for  2444Z.  19«.  8(2.,  the  amount  of  the 
damages  and  the  costs  incurred  in  ascertaining 
them ;  and  the  defendants  had  leave  to  move  to 
enter  the  verdict  for  them.    The  rule  was  obtained 
as  a  mattSr  of  convenience  and  by  agreement  to 
enter  either  a  nonsuit  or  a  verdict  in  the  alter- 
native, and  we  are  now  to  determine  whether  that 
rule  should  be  made  absolute  or  discharged.    It 
is  necessary  to  determine  first  whether  the  evidenoe 
given  by  the  plaintiffs,  which  was  confined  to  the 
award,  called  dpon  the  defendants  for  any  answei;; 
secondly,  whether  if  it  did,  the  statements  in  the 
special  case,  which  are  to  be  taken  as  the  evidence 
of  Mr.  Kemplay,  afford  that  answer.    The  solution 
of   this    latter    question     depends    on,    thirdly, 
whether  the  damage  for  whicn  the  plaintiffs  are 
entitled  to  be  compensated  under   the  Airedale 
Drainage  Act  is  such  damage  only  as,  without  the 
Act,  would  have  been  actionable;   and  fourthly 
whether  all  the  damage  for  which  it  appears  the 
umpire    awarded  compensation   to  the  plaintiffs 
was  or  was  not  such  damage.    It  will   tend  to 
clearness,  though  it  may  at  first   sight  appear 
illogical,  if  we  consider  the  latter  question  before 
the  former  one.    For  if  the  damage  giving  a  right 
to  compensation  under  the  Airedale  Drainage  Act 
be  not  mere  y  actionable  damage,  but  injury  or 
harm,  though  not  actionable ;  or  if  upon  the  whole 
case  taken  together    there  should    be  evidence 
that  no  damage  but  damage  otherwise  actionable 
was,  in  fact,  taken  into  account  by  the  umpire 
in    ascertaining    the    amount    of    compensation, 
then   ihere    could    be    no    question  of   nonsuit, 
and  the  verdict  could  not  be  entered  for  the  defen- 
dants; and  furthermore,  the  anthoritv  of  the  cases 
decided  upon  the   Lands  Glauses  Acta,  and  on 
statutes  containing  equivalent  provisions  to  the 
provisions  of  these  Acts,    would    be  materially 
weakened,  because  those  cases  would  not  then  be  in 
point.     Now    the    Airedale    Drainage   Act    was 
passed,  as  the  preamble  recites,  for  the  publiq 
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oliti^c^  0^  improviDg  the  drainage,  and  thereby  the 
health  of  a  large  district  in  the  West  Biding.    It 
authorised  the  execution  by  the  defendants  of 
considerable  works  according  to  deposited  plans 
and  sections ;  and  these  works,  which  are  enu- 
merated in  the  36th  section  of  the  Act,  include 
*'  the  removing  from  the  river  Aire  of  shoals  and 
other    obstructions;"    and    after    setting    oat  a 
variety  of  works  to  be  executed,  and  conferring  on 
the  commissioners  a  variety  of  powers  for  the 
purpose  of   executing   them,    the   43rd   section 
enacts,  in  the  first  portion  of  it,  as  follows  :   "  In 
the  execution  of  this  Act  the  commissioners  shall 
do  as  little  damage  as  may  be,  and  subject  to  the 
provisions  of  this  Act  shall  make,  to  all  parties  I 
entitled,  compensation  for  all  damage  or  injury  so 
done."    It  has  already  been  mentioned  that  the 
Lands  Clauses  Acts  are  incorporated  with  the 
Special  Act.    Then  follow  two  clauses  in  favour 
01  two  sets  of  properties,  the  language  of  which 
clauses  is  tbe  same,  except  as  to  the  properties 
afifected  by  them.    The  44th  is  in  favour  of  the 
owners,  lessees,  and  occupiers  of  the  lands  com- 
monly known  as  tbe  Biddlesden  Hall  Estate  and 
Lenton  Farm.     The  45th,  under  which  the  pre- 
sent plaintiffs  claim,  is  as  follows:   "Full  com- 
pensation shall,  from    time    to    time,  after    the 
passing    of    this    Act,  but    not    beyond  twenty 
years  from  and  after  the  completion  of  the  cuts, 
embankments,  and  works  by  this  Act  authorised, 
be  made  by  the  commissioners  out  of  the  rates  to 
be  levied  under  this  Act  to  the  owners,  lessees, 
and  occupiers  for  the  time  being,  sustaining  any 
damage  by  reason  or  in  any  way  couseouential 
upon  the  exercise  of  any  of  the  powers  of  tnis  Act 
of  the  lands  and  hereditaments  of  William  Fer- 
rand,  Esq.,  situate,  &c. ;  and  in  case  of  dispute  as 
to  the  amount  of  compensation,  the  same  shall  be 
settled  by  arbitration  m  the  manner  prorided  for 
the    settling    of  questions    of    compensation  by 
arbitration  in  the  Lands  Clauses  Consolidation  Act 
1845."    The  plaintiffs  are  tenants  of  Mr.  ^errand, 
and  claim  uuder  this  section ;  and  the  question  is, 
in  respect  of  what  have  they  a  right  to  claim  P 
In  respect  of  actionable  damage  only,  say  the 
defendants.    The  Lands  Clauses  A'As  are  incor- 
porated,   and    a    long    series    of    decisions,    too 
numerous  and  uniform  to  be  now  disputed,  has 
settled  that  the  damage  for  which  compensation 
can  be  recovered  under  the  procedure  enacted  by 
the  Act  of  1845  is  actionable  damage  only.    The 
words  of  the  45th  section  of  the  Airedale  Drainage 
Act  are  no  wider  tlaa  the  words  in  the  analogous 
sections  in  the  Public  Health  Act  and  the  Water- 
works CluuBis  Act.    They  are  substantially  the 
same,  and  under  these  last-mentioned  Acts  the 
courts    have     uniformly     confined    the    damage 
recoverable    to    actionable  damages.      Tlie    New 
B/ivtr    Coinpany    v.    Johnson   (2   E.   &  E.   435 ; 
6  Jur.  N.  S.  374;  29  L.  J.  93,  M.  C. ;  8  W.  Rep. 
179),  decided  upon  10  &  11  Vict.  c.  17,  s.  12  (The 
Wttieiworka  Clauhes  Act) ;  Hall  v  The  Mayor, 8fc., 
of  Bristol  (15  L.  T.  Rep.  N.  S.  573 ;  L.  Rep.  2  C.  P. 
322 ;  o6  L.  J.  no.  C.  P.).  decided  on  11  &  12  Vict. 
c.  t>;i,  B.  144  (The  Public  Health  Act  1848),  are.  no 
doubt,  aut.hontit  s  for  this  proposition.    The  Le- 
gislature, in   ubing  the  word   '"damage,"   use  a 
word  to  which  a  legal  meaning  had  already  been 
ailixed  by  judicial  decisions,  and  must  be  taken  to 
have  ubid  it  in  the  sense  ascertained  by  those 
decl^iull8,  i>.,  "  actionable  damage.'*     Nor  are  the 
defendants  driven  to  admit  that  the  44th  and 45th 


sections  do  not  give  the  persons  in  whose  favour 
they  are  enacted  any  greater  or  better  protection 
than  they  already  had  under  the  words  of  the 
43rd.    For  under  the  44th  and  45th  sections,  the 
compensation  for  damage  may  be  asoertained  and 
awarded  "  from  time  to  time,"  during  a  period  of 
twenty  years ;  whereas,  under  the  43rd,  as  to  all 
other  persons  than  those  protected  by  the  44th 
and  45th    sections,  it  can  be    ascertained  and 
awarded  only  once  for  all.    These  considerations  . 
are,  no  doubt,  of  great  weight,  bat  there  are  con- 
siderations on  the  other  side  of  equal  weight,  or 
greater.  It  is  difficult,  say  the  plaintiffs,  to  believe 
that  the  44th  and  45th  sections  would  have  been  in- 
serted in  the  Act  in  their  present  shape,  merely  to 
provide  that  compensation  under  them  might  be 
asoertained  and  awarded  more  than  once.    These 
sections  appear  to  have  intended  to  give  the  per- 
sons in  whose  favour  they  were  passed,  a  remedy 
wider  and  larger  than  the  Lands  Clauses  Act 
would  give.    They  were  the  price  paid  for  pro- 
curing the  acquiescence  of  certain  powei-f ul  per- 
sons m  the  passing  of  the  Act,  and  it  is  to  reduoe 
the  price  almost  to  nothing  to  oonstrae  them  ss 
suggested  by  the  defendants.    For  the  permanent 
liability  to  injury  is  a  permanent  injury  to  the 
property,  which  might  be  taken  into  account  on  a 
single  assessment  of  compensation.    In  the  first 
words  of  the  43rd  section,  "the  commissioners 
shall  do  as  little  damage  as  may  be,"  it  is  plain 
that   "daniage"  is  us^  in  the  broad  sense  of 
harm  or  mischief.  The  interpretation  of  the  public 
Acts  already  referred  to  is,  indeed,  now  estab- 
lished; but  it  has  been  established  not  without 
resistance,  and  the  acquiescence  of  the  House  of 
Lords  in  that  interpretation  has  been  by  no  means 
hearty  or  unqualified ;  and  in  such  an  Act  as  this 
there  is  good  reason  why  compensation  may  have 
been  given  for  damaoe  not  actionable ;  because  the 
commissioners  are  clothed  with  large  and  varied 
powers  to  execute  large  and  varied  works,  and 
may,  and  probably  do,  exercise  these  powers  to  do 
damage,  in  the  sense  of  harm  or  mischief,  which, 
although  not  actionable,  it  is  plain  no  individual 
would  be  likely  to  do,  and  wnich  very  few  Lndi- 
vidcLals  could  do.    If,  therefore,  the  oeoision  of 
this  case  turned  upon  this  point,  we  should  have 
been  prepared  to  hold  that  these  two  sections  did 
go,  in  their  true  meaning,  beyond  the  sootions  of 
the  Acts  which  have  been  referred  to  and  decided 
on;  and  that  compensation  was  intended   to  be 
given  by  them  for  damage  other  than  actionable 
damage.    The  decision  of  the  case,  however,  does 
not  turn  upon  it ;  because  we  think  that  constru- 
ing the  award  by^  the  languas e  of  the  special  case, 
no  damage  except  actionable  damage    has  been 
included  by  the  umpire  in  the  subject-matter  of 
his  award  of  compensation.    For  this  purpose  we 
assume  (what  we  have  still  to  discuss)  that  the 
award  is  evidence,  and  that  the  statements  of  the 
umpire  as  to  his  findings  are  evidence  also.    The 
whole  controversy  as  to  this  point  between  the 
plaintiffs     and     defendants,    turned    upon    the 
true  construotion   of  his  language,    as    to    the 
removal  of  certain  shoals,  and  upon  the  question, 
what  kind  of  removal  had  taken  place  in  point  of 
fact,  and  how  far  that  removal,  sssuming  it  to 
have  been  actionable  in  point  of  law,  was  found 
by  the  umpire  to  have  caused  any  harm  in  point 
of  fact.    lb  is  plain  that  if  the  umpire  has  ad- 
mitted that  he  considered  and  awarded  compen- 
sation for  a  matter  not  within  the  Aot^  his  award 
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18  invalid.    He  has  awarded  a  lump  sum,  and  if 
part  of  the  claims  for  whioh  that  lamp  sum  has 
oeen  given  is  bad,  the  whole  award  is  baa  also.    The 
Duks  of  Buedeugh  ▼.  The  Metropolitcm  Board  of 
Works  (L.  Eep.  3  Ex.  306;    L.  Rep.  6  Ex.  221; 
Ex.  Oh.) ;  L.  Bep.  5  H.  of  L.  Gas.  418 ;  18  L.  T.  Bep. 
N.  S.  906;  23 L.  T.  Eep.  N.  8. 256  (Ex.  Oh.) ;  37  L.  T. 
Sep.  N.  S.  1  (H.  of  L.  Oas.),  and  the  case  of  The 
Dare  Valley  Railway  Ccmpany  (L.  Bep.  6  Eq.  429 ; 
37  L.  J.  719,  Oh.)  are  conolasive  as  to  this.    It  is 
important,  therefore,  to  state  with  aoooraoy  what 
it  is  which  the  umpire  has  done.  He  has  described 
the  acts  of  the  defendants  in  respect  to  shoals; 
the    removal  from    the   riyer  Ayre   "of  shoals 
formed  therein  by  gravel  soil  and  other  materials, 
which  from  time  to  time  had  been  broaght  down 
bj  tribataries  of  the  said  river,  near  the  conflaence 
therewith  of  the  said  tribataries."    This  is  what 
the    defendants    did.     Then  he   finds   that  the 
plaintiffs  "sustained  damage    ...    by  reason 
of,  and  consequential  upon  the  execution  by  the 
oommisaioners  {i,e.,  the  defendants)  of  all  the  said 
works,"  including  therein   the   removal   of   the 
shoals   above-mentioned.     He,  however,  compli- 
cates the  question,  it  must  be  admitted,  by  im- 
mediately appending  the  following  words :  "  There 
was  no  sufficient  evidence   before  me  to  enable 
me  to  determine  either  one  way  or  the  other, 
whether  the  said  works,  exclusive  of  the  removal 
of  the  said  shoals  and  weir  aforesaid,  caused  the 
£arm,  on  the  occurring  of  the  said  fioodings,  to  be 
flooded  to  greater  extents,  or  for  longer  periods  of 
time,  or  to  be  more  damaged  than  it  otherwise 
w^ould  have  been."     The  fair  construction,  how- 
ever, of  the  umpire's  language  appears  to  us  to  be, 
that  the  removal  of  the  shoals  with  other  works, 
and  as  an  appreciable  ingredient  in  the  whole 
result,  did  damage  (we  will  here  sav  it  in  the 
sense  of  harm  or  mischief)  to  the  plaintiffs.    We 
farther  think  that  the  fair  meaning  of  the  um- 
pire's description  of  the  work  as  to  the  shoals 
KB,  that  there  was  a  dealing  by  the  defendants 
^th  the  bed  of  the  stieam,  beyond  that  mere 
Boonring  which  riparian  proprietors  would  have  a 
right  to  do,  supposing,  wnich  we  doubt,  that  what 
&  riparian  proprietor  might  do  without  liability  to 
action  could,  as  a  matter  of  course,  be  done  by 
the  defendants  without  a  liability.     We  under- 
gtand  the  umpire  also  to  describe  the  removal  by 
the  defendants  of  long  standing  accumulations,  of 
which,  although  some  'portions  may  have  been  of 
recent  accretion,  the  substance  must  be  of  great, 
though    unascertained,  age.      Damage   accruing 
from  such  acts  is  clearly,  m  our  judgment,  action- 
able damage.    We  acknowledge  the  authority  of 
the  cases  quoted  to  us  by  the  defendants'  counsel, 
to  the  effect  that  deansing  and  scouring  of  a  river 
bed,  so  as  to  keep  the  stream  in  its  accustomed 
ooarse,  and  at  its  accustomed  level,  is  not  only 
permissible  in,  but  obligatory  upon,  a  riparian 
owner.    This  is  the  effect  of  the  dictum  of  Lord 
Holt  in  The  King  v.  Wharton  (12  Mod.  510)  of  a 
passage  in  BoUe's  Abridgement,  Nusans,  A.,  and 
of  what  is  attributed  to  Lee,  O.J.,  in  Brown  v. 
Best  (1   Wil.  174),  and  we  have  no  intention  of 
questioning  the  law  there  laid  down.     But  it  is 
equally  clear  that  a  substantial  interference  with 
the  bed  of  a  stream  so  as  to  increase  or  diminish 
the  flow  of  water    to  the    detriment    of    other 
riparian  owners  is  a  thing  actionable  in  itself,  and 
tint   damage  resulting  therefrom    is   actionable 
damage.    It  was  so  held  by  Lord  Thurlow  in 


'   Robinson  t.  Lord  Byron  (1  Brown's  Oh.  Oas.  688), 
quoted  in  Goddard  on  Easements  284,  and  by  the 
House  of  Lords  in  Bicket  v.  Morris  (L.  Bep.  Scotch 
App.  47 ;  14  L.  T.  Bep.  N.  S.  835),  a  case  to  which 
our  attention  was  drawn  with  great  minuteness  by 
the  plaintiffs'  counsel.     The  words  of  the  Airedale 
Drainage  Act  itself  appear  to  contemplate  such  a 
substantial  dealing  with  the  bed  of  the  river  by 
the  defendants,  and  we  think  that  on  the  findings 
in  the  special  case,  their  dealing  must  be  taken  to 
have  been  such  a  dealing  in  point  of  fact.     We  are, 
therefore,  of  opinion  that  even  on  the  view  of  the 
language    of   the    45th     section    of    the    Aire- 
dale Drainage  Act  most  favourable  to  the  defen- 
dants,   there    has    been    no   damage    considered 
by    the    umpire   in   ascertaining  the  amoupt  of 
compensation,  except  damage  that  is  actionable. 
Tbis,  however,  assumes  that  the  award  of  the 
umpire  is  some  evidence  of  the  facts  on  which  it  is 
founded,  and  that  the  statements  of  the  umpire, 
as  to  what  entered  into  his  consideration  in  ascer- 
taining the  amount  of  damage,  are  some  evidence 
of  the  facts  which  he  considered.    Whether  this  is 
so  or  not  is  the  only  point  which  remains  to  be 
discussed.    It  is  one  point,  because  if  the  award 
of  the  amount  of  compensation  for  damage  be 
primdfa^ie  evidence  that  the  damage  in  respect  of 
which  the  compensation  was  awarded  was  action- 
able, the  findings  of  the  umpire,   which  are  in 
truth  a  mere  explanation  of  his  award,  are  primd 
fade  evidence  of  the  facts  necessary  to,  or  implied 
in  the  findings  and  of  the  award,  is  no  evidence, 
neither  are  the  findings.    Now,  the  award  is  part 
of  a  proceeding  under  an  Act  of  Parliament,  in  and 
by  which  the  jurisdiction  of  the  arbitrator  is  (for 
the  purpose  of  this  part  of  the  discussion  we  must 
assume)   confined  to  awarding  compensation  for 
actionable  damage.    In  this  respect  it  is  strictly 
analagous  to  the  proceedings  taken  before   the 
under  sheriff  and  a  compensation  jury,  who  can 
give  compensation    only  for    damage    which    is 
actionable.    In  such  a  case,  if  some  claims  made 
are  in  respect  of  damage,  which  is  not  the  subject 
of  compensation,  it  was  said  by  Lord  Oranworth 
in  The  Caledonian  BailwoAf  Company  v.  Ojilvy 
(2  Macqneen,  229)  that  it  is  the  duty  of  the  sheriff 
or  under-sheriff  to  point  out  to  the  jury  which 
kind  of  damage  is  the  subject  of  compensation  and 
which  is  not.    The  award  is  good  upon  the  face  of 
it;  the  compensation  is  to  be  presumed  to   be 
according  to  the  claim.  (See  Bussell  on  Arbitrators, 
433,  4th  edit.)      As  to  the  umpire  it  is  to  be  pre- 
sumed, until  the  contrary  appears,  that  he  kept 
within  his  jurisdiction,  and  did  not  receive  evidence 
of  damage  which  was  not  the  subject  matter  of 
compensation  under  the  Act.     As  to  the  compen- 
sation the  claim  is  made  under  the  Act  and  for  the 
compensation  given  by  the  Act,  and  it  is  to  be 
presumed  till  the  contrary  appears  that  the  com- 
pensation following  the  claim  has  only  been  given 
for  damage    within  the  Act  under  which  it  is 
claimed.     In  most  of  the  decided  cases  the  want  of 
jurisdiction  is  apparent  on  the  face  of  the  awards 
set  out  in  them.     But  in  the  case  before  us  the 
claim  is  made,  and  the  compensat'oii  is  awarded 
for  damages  in  general  terms ;  and  it  n^ust  be  pre- 
sumed,   until    the  contrary   is  shown,  that  the 
umpire  did  not  make  his  award  as  to  matters  over 
which  he  had  no  jurisdiction.     To  hold  the  con- 
trary, as  we  have  been  pressed  to  do,  would  lead  to 
consequences  of  which  the  barest  statement  is  very 
startling,  and  if  the  argument  a6  inwnvenienti  can 
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ever  have  a  legitimate  place  in  legal  reasoning,  it 
surely  shoald  have  place  here.      In  this  case  an 
eminent  lawyer  has  ascertained  the  fact  of  damage 
necessary  in  order  to  arrive  at  the  amonnt  of  com- 
pensation after  the  most  carefal  and  prolonged 
inqairy,  on  the  examination  of  the  most  skilfal  men 
of  science  on  each  side,  and  at  an  expense  of  more 
than  2000Z.    It  is  not  denied  that  this  is  not  con- 
clnsiye.    However  eminent  the  umpire  or  expen- 
sive the  inquinr,  it  is  admitted  that  the  defendants, 
as  they  may  plead,  so  may  prove  that  the  umpire 
has  been  mistaken  as  to  the  extent  of  his  juris- 
diction, and  that  his  award  is  invalid.     What  is 
contended  for  on  the  part  of  the  defendants  is  that 
the  award  and  f.vidence  of  the  umpire  is  not  even 
primd  faci^  evidence  against  them,  and  that  the 
plaintiffs  must,  apart  altogether  from  the  award, 
prove  in  an  action  upon  it  what  has  been  variously 
called  a  shilling's  worth  of  actionable  damage  or  a 
cause  of  action.    But  in  such  a  case  as  this,  that 
means,  it  is  manifest,  that  they  must  prove  their 
whole  case  over  again,  for  almost  the  whole  of  the 
evidence  was  directed  to  making  out,  and  almost 
the  whole  of  the  expense  was  incurred  in  esta- 
blishing, the  fact  of  injury,  rather  than  the  amount 
of  compensation  to  be  paid  for  it ;  and  the  expense 
and  time  consumed  in  proving  a  shilling's  worth 
might  be  as  much  as  tnat  consumed  in  proving 
20,0001.  worth  of  actionable  damage.     Such  a  view 
of  the  law  needs  aathority  to  support  it.   If  autho- 
rity could  be  found  we  should  have  deferred  to  it, 
whatever  our  own  opinion  might  be,  and  have  left 
our  judgment  to    be  set  right,  if  wrong,  upon 
appeal.  But  as  far  as  we  are  aware  there  is  no  such 
authority ;  certainly  none  of  the  cases  cited  to  us 
warrant  any  such  conclusion.    There  is  no  doabt 
that  it  has  been  determined  that  the  powers  of  the 
compensation  jurjr  (and  therefore  of  the  arbitrator 
or  umpire)  are  limited  to  determining  the  fact  of 
damage  and  its  amount,  leaving  the  question  of 
right  to  be  determined,  if  it  is  disputed,  in  an 
action  on  the  judgment  or  award.    This  was  held 
in  the  case  of  the  Queen  v.  London  and  North- 
western Railway  Company  (3  E.  &  B.  443) ;  in 
which  Sir  John  Coleridge  elaborately  reviews  the 
earlier  cases,  both   slo  law  and    in    equity,  and 
especially  the  conflicting  decisions  of  Lord  Cotten- 
ham  in  the  London  and  North- Wpete^-n  Railway 
Company  v.  Smith  (1  Mac.  A  G.  216 ;  19  L.  J.  193, 
Gh.)  and  of  Lord  Truro  in  the  East  and  West 
India  Docks  v.  Oattke  (3  Mac.  &  G.  155 ;  20  L.  J. 
217,  Ch.).    But  it  is  nowhere  suggested,  either  in 
the  judgment  or  in  argument,  that  though  the 
finding  of  the  jury  might  be  impeached  in  the  action, 
it  was  no  evidence,  whether  impeached  or  not. 
Indeed,  the  proceeding  in  that  case  to  bring  the 
inquisition  up  and  quash  it,  would  have    oeen 
useless :  if  unquashed  it  was  not  even  a  step  in 

Sroof  in  an  action  brought  upon  it.  The  case  of 
hadhy  v.  Southampton  Local  Board  (4  E.  &  B. 
1014 ;  24  L.  J.  239,  Q.  B.)  soems,  though  perhaps  not 
directly  in  point,  yet  to  lean  strongly  against  the 
defendants.  There  had  been  an  ex  parte  award 
against  the  Local  Board.  The  Local  Board  ad- 
mitted their  liability  if  there  had  bepu  damage, 
and  the  plaintiff's  right  to  the  land  affected ;  but 
they  denied  that  any  actionable  damage  had  been 
done,  and  unless  it  had  been  done,  they  contended 
that  there  was  no  dispute  as  to  the  amount  of 
compensation,  and  that  the  award  was  without 
jurisdiciion.  The  court  held  otherwise.  They 
said  that  the  only  question  at  issue  was  the  fact 


of  damage  and  the  amount,  and  that  the  arbitrator 
had  jurisdiction.    But  this  must  have  meant  that 
the   award   ascertained   the   fact   of    actionable 
damage,  till  it  was  impeached,  and  that  it  oast 
upon  the  Local  Board  a  primd  fade  liability  to 
pay   the  sum  awarded.     The  cases  of  JBeod  v. 
Victoria  SUUion,  ^c.  Railway  Co.  (1  H.  &  G.  826 ; 
32  L.  J.  167,  Ex.) ;  and  Barber  v.  Nottingham,  !*&, 
Railway  Co,  (15  G.  B..  N.  S.,  726 ;  83  L.  J.  193, 
G.  P. ;  9  L.  T.  Bep.  K  S.  829),  weie  both  decided  on 
demurrer,  and  established  only  that  you  may  plead 
against  the  fihding  of  a  jury,  or  arbitrator,  which 
is  not  here  disputed.    In  the  case  of  the  Duke  of 
Bticcleugh  v.  The  Metropolitan  Board  of  Works 
questions  of  law  arose.    But  so  far  as  can  be 
gathered  from  the  report,  the  report  and  award 
of  the  arbitrator,  in  general  terms  and  good  npoB 
the  face  of  it,  was  taken  as  primd  facte  evidence 
that  damage  within  the  statute  had  been  snstiuned. 
In  Beckett  v.  The  Midla/nd  Railway  Co.  (L.  Bep.  3 
G.  P.  82 ;  17  L.  T.  Rep.  N.  S  499 ;  37  L.  J.  11, 0.  P.) 
other  evidence  besides  the  award  seems  to  have 
been  given.    In  that  case,  however,  the  award 
merely  stated  that  a  narrowing  of  a  road  had 
injuriously  affected  the  plaintiffs^  house,  without 
going  on  to  say  whether  the  injury  and  deprecia- 
tion was  temporary  or  permanent,  a  permanent 
narrowing  of  a  roadway  being  within  the  statute, 
whereas  a  temporary  one  is  not.    The  last  case 
which  it  is  necessary  to  consider  is  Chapman  v. 
Monmouth  Railway  and  Canal  Company  (2  H.  d( 
N.  267 ;  27  L.  J.  97,  Ex.).    This  case  is  the  only 
one  in  which,  so  far  as  I  know,  it  has  ever  been 
suggested  that  an  award  of  this  sort    was  not 
evidence  for  a  jury.    In  this  case  no  doubt  the 
point  was  taken.    But  there  is  no  decision  upon, 
or  even  allusion  to,  the  point  in  the  judgment  of  the 
court.    At  the  trial  of  the  case  at  J^isi  Frius  Mr. 
Justice  Willes,  as  he  expressly  stated,  intended 
deliberately  to  disregarded  and  indeed  overrule 
the  decision  of  the  Queen's  Bench  in  the  case  of 
the  Queen  ^7,  London  and  North'Westem  RaUwam 
Company  (3  E.  &  B.  443),  already  referred  to,  and 
he  held  the  finding  of  the  jury  conclusive  upon 
the  title  as  well  as  upon  the  fact  and  amount  of  dam- 
age, and  refused  to  receive  evidence  to  impeach  it. 
Tne  judgment  of  the  Gourt  of  Exchequer  is  con* 
fined  to  this  single  poiut,  and  the  rule  was  made 
absolute  for  a  new  trial  on  the  short  and  single 
ground  that  the  court  held  itself  bound  by  tne 
case  which  Willes,  J.,  had  proposed  to  overrule. 
This  is  the  only  case,  so  far  as  I  am  aware,  in 
which  the  point  now  insisted  on  appears  to  have 
been  taken.    It  cannot  be  said  to  have  been  at  all 
favoured  by  the  judgment.    It  appears  to  us,  in 
the  absence  of  authority  to  be  untenable,  and  we 
are  aware  of  no  authority  which  gives  it  countenance. 
On  the  three  important  points,  therefore,  insisted 
on  by  the  defendants  we  have  come  to  a  conclusion 
adverse  to  their  contention — on  the  construction 
of  the  45th  section  of  the  Airedale  Drainage  Act 
(a  point  perhaps  not  necessary  to  be  decided),  on 
the  character  of  the  works  executed  by  the  dciisn- 
dants,  and  on  the  quality  of  the  damage  resulting 
from  them,  and  lastly  on  the  effect  of  the  award 
and  findings  of  the  umpire.     For  these  reasons  it 
follows  that  we  are  of  opinion  that  this  rule  shoald 
be  discharged. 

Amphlett,  B. — The  first  question  which  I  think 
it  will  be  convenient  to  consider  in  this  case  is 
whether  the  damage  for  which  compensation  can 
be  claimed  under  the  45th  clause  of  the  Drainage 
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Ao(  IB  confined  to  actionable  damage.  Now  it 
oonld  not  be,  and  was  not,  in  fact,  denied  on  the 
port  of  the  plaintiffs  that  by  a  long  series  of  cases 
of  which  I  need  only  mention  the  Caledonian 
BaHway  Company  ▼.  Ogilvy  (2  Mac  2*29),  it  is  per- 
fectly setiled  that  the  right  to  compensation  under 
the  08th  section  of  the  Lands  Glauses  Act  1845  is 
limited  to  actionable  damage.  It  is  tme  that  the 
langnage  of  the  68th  section  of  the  Lands  Glaases 
Act,  which  speaks  of  lands  "being  injarionsly 
affected,"  is  slightly  more  favonrable  to  the  limited 
oonstraotion,  bat  the  coarts  have  adopted  the 
same  constraction  in  analogous  cases  where  the 
language  used  was  practically  identical  with  that  of 
the  clause  we  are  considering : — In  The  New  River 
Covmany  v.  Johnson  (2  E.  <&  E.  435  ;  29  L.  J.  93, 
M.  G.)  under  the  Waterworks  Glauses  Act  (10  & 
II  Tict.  o.  17)  where  the  words  were  "  that  in  the 
exercise  of  the  powers  conferred  by  the  Act  the 
nndertakers  shall  do  as  little  damage  as  can  be, 
and  shall  make  full  compensation  to  all  parties 
interested  for  all  damage  sustained  by  tbem 
through  the  exercise  of  such  powers  ;"  and  in  Hall 
▼.  The  Mayor,  ^c,  of  Bristol  (L.  Eep.  2  G.  P.  322 : 
15  L.  T.  Rep.  K  S.  572;  36  L.  J.  110.  G.  P.)  under 
the  Public  Health  Act  (11  &  12  Yict.  c.  63)  where 
the  words  were  "  that  full  compensation  shall  be 
made  ...  to  all  persons  sustaining  any  damage 
by  reason  of  theezercise  of  any  of  the  powers  of  this 
Act."  I  cannot  but  think,  under  these  circum- 
Btances,  that  it  would  be  very  undesirable  on  light 
grounds  to  disturb  this  unanimity  of  decision  upon 
a  point  constantly  arising  in  practice,  and  which  with 
the  single  example  of  Lord  Westbury  in  Bicket  v. 
l£eiropolitan  Biiilvpay  Company  (16  L.  T.  Rep. 
2f.  S.  542, 547  ;  L.  Rep.  2  H.  L.  176,  200),  has  been 
approved  of  on  general  grounds  by  almost  all  who 
have  taken  part  in  such  decisions.  But  it  was 
ax^ed  on  the  pari  of  the  plaintiffs  that  the 
Xjegialature  must  have  used  the  word  "  damage  " 
in  a  more  extended  sense  in  the  45th  section,  since 
otherwise  that  section  would  have  given  the  owners 
and  occupiers  of  the  lands  mentioned  therein  no 
further  protection  than  they  would  be  entitled  to 
under  the  Lands.  Glauses  Act.  I  think,  however, 
that  there  are  two  answers  to  that  argument. 
Pirst,  having  regard  to  the  decision  in  the  King  v. 
The  Directors  of  the  Bristol  Dock  Company  (12 
East,  429) ;  and  the  language  of  Lords  Granworth 
.  and  St.  Leonards  in  the  Caledonian  Railway 
Company  v.  Ogilvy  {sup.),  1  think  it  would  be  an 
arguable  question  (and  that  is  sufficient  for  this 
pnrpose)  whether  persons  who  have  rights  in 
respect  of  a  public  road  or  a  public  river,  the  same 
in  principle,  but  different  in  degree  f'rom  other 
people,  could  claim  compensation  undt  r  the  Lands 
Clanses  Act  for  damage  either  to  one  or  the  other 
which  was  authorised  by  Act  of  Parliament; 
secondly,  the  compensation  given  by  the  45th 
clause  of  the  Drainage  Act  is  quite  different  from 
that  given  by  the  Lands  Glauses  Act.  In  the 
latter  case  compensation  is  given  once  for  all, 
whereas  in  the  former  case  it  is  to  be  given  from 
time  to  time,  the  reason,  no  doubt,  for  which  was 
that  as  the  only  damage  that  could  accrue  to  the 
lower  lands  from  the  improved  drainage  of  the  upper 
would  be  at  flood  times  it  would  be  impossible  to 
estimate  the  damage  except  when  the  floods  hap- 
pened. These  reasons  satisfactorily  account  for 
the  introduction  of  the  special  clauses  without 
supposing  the  Legislature  intended  to  enlars^e 
the  subject  matter  of  compensation.  Indeed, 
Ma<i.  Gas.— Vol  X 


looking  at  the  object  of  the  Act,  which  was  for 
the  more  effectual  drainage  of  a  large  tract 
of  country,  which  is  expressly  recited  to  be,  as 
it  manifestly  was,  for  the  public  benefit,  it  is 
difficult  to  suppose  that  the  Legislature  intended 
that  the  commissioners  in  the  execution  of  their 
duties  should  be  hampered  by  claims  for  com- 
pensation in  respect  of  acts  which  the  riparian 
proprietors  had  a  common  law  right  to  do  with 
impunity,  and  if  the  Legislature  had  any  such 
intention,  it  is  strange  that  they  should  have  used 
language  which  had  already  at  thiat  time  acquired 
by  judicial  decision  a  more  limited  sense.  In  my 
judgment,  therefore,  the  first  point  ought  to  be 
decided,  if  it  should  be  necessary,  in  favour  of 
derendants.  Then  arises  a  question  how  the. 
amount  of  such  actionable  damage  (if  BJky)  is  to 
be  ascertained.  By  the  terms  of  the  Act  in  case 
of  dispute  such  amount  is  to  be  settled  by  arbitra- 
tion as  provided  in  the  Lands  Glauses  Act,  and  it 
is  now  settled,  after  a  great  conflict  of  opinion 
among  the  judges,  that  the  jurisdiction  of  the 
arbitrator,  or  in  this  case  the  umpire,  is  confined 
to  settling  the  amount,  and  does  not  enable  them 
to  determine  what  is  or  is  not  actionable  damage 
as  distinguished  from  damage  in  fact.  The  Queen 
V.  The  London  and  North  Western  Railway  Com' 
pany  (sup.).  Chapman  v.  The  Monmouthshire  Radl" 
way  C<ym/pany  (2  H.  &  N.  267 ;  27  L.  J.  97,  Ex.), 
Bradley  v.  The  SotUhampton  Local  Board  of 
Health  (stvp.),  and  numerous  other  cases  are  to  be 
found  in  the  reports,  where  the  same  point  is 
either  decided  or  reooitnised.  It  follows  from 
these  decisions  that  after  the  award  it  is  com- 
petent to  the  defendants  in  an  action  to  recover^  the 
amount  awarded  to  deny  that  there  was  any 
actionable  damage,  and  if  they  succeed  in  that 
issue  the  Award  will  fall  to  the  ground.  So  far  I 
think  there  is  at  the  present  day  no  room  for  con- 
troversv,  but  then  in  the  present  case,  since  the 
plaintiffs  produced  no  evidence  but  the  award 
itself,  the  question  arises  whether  the  award, 
though  ex  concessis  not  conclusive,  is  not  primd 
fads  evidence  of  actionable  damage.  On  the  part 
of  the  defendants  in  this  case  it  may  be  said  that 
it  would  be  very  extraordinary  to  hold  that  the 
finding  of  the  umpire  in  a  matter  in  respect  of 
which,  according  to  the  decision,  he  had  no  juris- 
diction at  all  should,  nevertheless,  have  the 
effect  of  changing  the  onus  probandi  from  the 
plaintiffs  to  the  defendants,  which  might  in  some 
cases,  and  probably  in  this,  be  of  vital  importance, 
and  the  remarks  of  Goleridge,  J.,  at  the  end  of 
his  elaborate  judgment  in  The  Queen  v.  The 
London  and  North  Western  Railway  Company 
(sup.),  as  to  the  inconvenience  of  even  a  pre- 
liminary and  inconclusive  inquiry  when  there  is  to 
be  a  second  and  conclusive  trial,  are  well  worth 
attending  to.  Those  remarks,  however,  were 
made  in  a  case  where  the  damage  was  capable  of 
being  assessed  on  the  assumption  that  the  road 
alleged  to  be  stopped  was  a  public  road.  With- 
out going  into  the  question  whether  that  assump- 
tion was  correct  in  point  of  fact  or  not,  it  does 
not  apply  in  a  oase  like  this,  when  it  was  abso- 
lutely necessary  for  the  umpire  to  ascertain  from 
what  acts  of  the  defendants  the  damage  arose, 
and  certainly  it  would  be  a  most  lamentable  waste 
of  time  and  money  to  prove  that  matter  over 
a^ain  in  the  action.  Upon  the  whole  I  am  of 
opinion  that  these  conflicting  views  may  be  best 
reconciled  by   holding,  as  I  am  disposed  to  do, 
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that  the  award  onght  to  be  taken  as  primd  faoie 
evidence  of  thepartioolar  acts  which  give  rise  to  the 
dftmage^  bat  not  any  evidence  at  all  on  the  question 
whether  snch  damage  was  actionable  or  not,  that 
bein^  according  to  the  decisions  altogether  beyond 
the  jurisdiction  of  the  umpire  to  determine.  The 
only  question  then  which  remains  is  whether  the 
finoing  of  the  umpire  in  respect  of  those  acts 
enable  the  court  to  decide  that  the  damaffe 
arising  from  them  is  aU  actionable ;  for  if  they  do 
I  think  there  was  a  case  on  the  mere  evidence  of 
the  award  when  put  in  which  called  upon  the 
defendants  for  an  answer.  Now  if  the  case  had 
depended  upon  the  first  part  of  the  award,  before 
we  came  to  the  spedal  case,  I  should  have  thought 
the  court  could  not  have  so  decided,  because  it 
merely  finds  that  the  damages  assessed  arose  firom 
the  exercise. of  the  powers  of  the  Act,  some 
of  which  extend  to  acts  which  might  have  been 
done  by  the  landowners  without  making  them- 
selves  liable  to  an  action,  and  there  would  be 
nothing  in  the  award  itself  to  show  that  the 
daaukges  attributable  to  the  last  mentioned  acts 
were  excluded.  I  think,  however,  that  t^e  latter 
part  of  the  award  ought  not  to  be  excluded 
altogether  from  consideration,  and  that  we  must 
read  the  award  by  the  light  of  the  facts  subee- 
ouently  stated  in  the  special  case.  Now,  it  ia 
tnere  stated,  sect.  6,  that  there  were  four  distinct 
olassee  of  works  taken  into  consideration  by  the 
umpire :  First,  diversions  of  tributaries ;  second, 
new  outs;  third,  removal  of  shoals;  fourth, 
removal  of  weir,  and  all  these,  excepting  perhaps 
the  removal  of  the  shoals,  of  which  I  ancul  say  a 
word  presently,  were  clearly  acts  in  respect  of 
which  damage  would  be  actionable.  Probably 
from  not  having  seen  the  evidence,  or  knowing 
the  way  in  which  the  case  was  shaped  bdbre  the 
umpire,  I  find  it  very  difficult  to  ascertain  the 
exact  meaning  of  the  subsequent  findings,  but  I 
think  it  must  be  taken  to  be  this :  The  cUunage  I 
have  assessed  has  been  occasioned  by  the  four 
classes  of  works  I  have  mentioned.  I  have 
ascertained  that  the  removal  of  the  weir  made  bo 
substantial  difference,  and  I  am  unable  to 
ascertain  whether  the  works,  exclusive  of  the 
shoals  or  weir,  would  or  would  not  have  produced 
damage.  This  amounts,  in  my  opinion,  to  a  finding 
that  the  damage  was  caused  by  the  conjoint  result 
of  three  acts,  and  that  the  proportion  due  to  each 
it  was  impossible  to  ascertain,  and  if  that  is  so, 
the  damage  would  be  actionable,  althou|i:h  that 
arising  from  one  of  these  acts,  if  it  could  have 
been  assessed  separately,  would  not  have  been  so. 
Entertaining  this  view  of  the  construction  of  the 
award  it  is  unnecessary  to  determine  whether 
damaffe  from  the  removal  of  the  shoals  alone 
woula  have  been  actionable.  I  will  only  say, 
therefore,  that  I  think  that  question  one  of  con- 
siderable difficulty,  and  on  which  very  little 
authority  can  be  found  in  the  books,  and  I  should 
be  very  reluctant  to  decide  it  without  having 
before  me  all  material  circumstances  both  as  to 
the  formation  and  as  to  the  removal  of  the  shoals. 
For  the  above  reasons,  I  think  that  it  sufficiently 
appears  from  the  award  itself,  that  the  damage 
assessed  was  actionable  damage,  and  that  conse- 
quently the  rule  ought  to  be  discharged. 

Bute  discharged. 

Nora.— This  deoinoa  baa  sisoe  been  reversed :  (ante 
p.  251 ;  86  L.  T.  Bep.  N.  S.  46.    Ct.  of  App.) 


Solicitors  for  the  plaintifBs,  Fidd  and  Bomos^ 
agents  for  Taylor^  Jeferyt  and  Co.,  of  Biadfirvd. 

Solicitors  for  the  defendants,  Phelpa  and  8idS' 
wick,  agents  for  Brovm,  of  Skipton. 


BXOHBQUBB   DIVISION. 

Btportod  hf  H.  Lxua  ud  A.  Pawsov,  Ssqpa* 

tt-lAW. 


Wednesday,  May  24, 1876. 

(Before  B&aitwell,  Clbasbt,  and  Huddlbstoh,  BB.) 

Bakbb  (Ba&t.)  v.  Thb  Ybst&t  of  St. 
Mabtlebobx. 

J^amage  to  priveUe  property  hy  ptMio  uroriki^— 
Baisi&kg  levei  of  streets — Ohstruetion  of  ancUmi 
Ughis — Property  injuriously  affected — Claim  to 
eompensaiion  for — 8t  Maruleoone  {Local)  Aeis 
(35  Oeo.  8,  c  73,  s.  53  ;  57  Geo.  8,  c.  29,  s.  52)— 
Lands  Clauses  ConscHidaHon  Act  18i5  (8  VicL  e. 
18,  ss.  6  to  15,  and  16  to  eS)—Melrop6Us  Loedi 
Management  Act  1855  (18  ^  19  Viet.  e.  120,  ss. 
98-150,  151,  152)  ^  JtMorpora^wm  of  Lands 
Clauses  Act  in  Metropolitan  Act — Exclusion  of 
compulsory  clauses — Construction. 

The  defendanlSf  as  the  vestry  of  8t.  Mairylehcns, 
were  empowered  hy  local  Aats  (35  €ko.  3,  e.  73,  and 
57  Oeo.  8,  c.  29),  to  pave  and  repair^  and  to  raise 
or  lower  the  ground  of  ike  streets  within  their 
district,  "  without  makii^  eompenscUion  to  owners 
of  property  thereby  injured." 

The  Metropolis  Local  Management  Act  1855  (18  fr 
19  Vict,  c  120),  ^  sect  98  empowers  every  vestry 
to  pave  and  repair,  and  to  raise  or  lower  ihs 
ground  or  soU  of  the  streets  in  their  district  as 
they  think  fit;  and  hy  sect.  150  they  have  power 
to  purchase  **  any  land  or  'my  riaht  or  easement 
in  or  over  land,  necessary  for  the  formation  or 
protection  of  any  works  authorised  to  he  eaeeuied 
under  the  Act.  By  sects.  151  and  152  ike  Lands 
Clauses  Act  of  1845  (8  Vict.  c.  18),  eaocept  the  com^ 
putsory  purchase  dausest  16  to  68,  whiek  are 
eaopressVy  exduded,  is  incorporated;  and  hy  sect, 
247  aU  Acts  which  are  inconsietent  with  the  Metro* 
polifan  Act  are  repealed. 

Under  the  provisions  of  the  said  Acts,  or  one  or  mare 
of  them,  the  defendants  raised  and  altered  the 
road  and  pavement  of  a  street  in  their  dietriet  in 
a  manner  justified  hy  the  said  Ad,  hut  thereby 
obstructed  the  ancient  Ughts  of  and  entrances  to 
certain  houses  of  the  plaint'^,  and  "  injuriaudy 
affected  "  the  said  houses. 

Notice  was  given  to  the  defendants  under  sect.  68  of 
the  Lands  Clauses  Act  to  summon  a  jury  to  seme 
the  amount  of  compensation,  hut  the  dsfendas^s 
refused  to  pay  the  compensation  claimed,  or  to 
enter  into  any  agreement,  or  to  summon  a  jury. 

Held  hy  the  court,  BratMoeU,  Cleashu,  and  buadU* 
ston,  BB.  (although  doubting  whether  the  Legisk^ 
ture  intended  thai  a  public  body  shofUd  he  enabled 
for  the  public  benefit  to  do  an  injury  to  an  indi^ 
vidual  without  giving  him  compeneation)  that  the 
works  were  done  under  the  local  Acts  of  Qeo.  8» 
which  were  not  repealed  or  superseded  hy  the 
Metropolitan  Local  Management  Act  \9^;  <feai» 
there  having  been  no  agreement  to  pwrchaee, 
sects.  150, 151,  and  152  of  the  MetropoWan  Act  did 
not  apply ;  and  that  sect.  ^  of  the  Lands  Clamase 
Act  being  empresshf  exdudedfrom  the  MetropoUtan 
Act,  the  plaintiff  had  no  claim  under  that  seetionf 
and,  therefore,  the  case  was  governed  and  eon^ 
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Sx.  DiT.] 


Baur  V,  Thx  Ymirt  or  St.  Mabtlibovb. 


[Sx.  DiT. 


iHuded    hy  Ferrar  v.   Tbe   ComiBissioDerB   of 

Sewen  for  London  in  the  Exchequer  Ohambtr 

(21  L.  T.  Bep.  N.  8. 296),  and  the  plamHf  wa§ 

not  erUitUd  io  eompenscUion. 

Fer  BramwU,  B.—8eeL  150  of  the  Metropolie  Local 

Management  Ad  1855,  msane  tkcd  the  veeiry  may 

eu:quire  an  eaeement  in  or  over  land,  ar:d  not  that 

ihty  may  ^pwrekctee  an  already  eaoieting  eaeement 

belonging  to  eonuhody  eilee. 

QmBre  (per  BramweU^  B.),  whether  eecL  68  of  the 

Lamde  Claueee  Act  of  1845  ie  Umited  to  compttl' 

aory  pv^chaee, 

Thib  is  an  action  brought  for  tfae  recoTery  of  250L 

for  damagea  occactioned  to  certain    honsea   and 

tenements  of  the  plaintiff  by  tbe  defendants  nnder 

the  circnmstances  hereinalter  stated,  and  by  con- 

aent  and  by  judge's  order,  dated  2nd  Jnly  1875, 

aooording  to   t)ie  Common  Law  Procedure  Act 

1852,  there  has  been  stated  for  the  opinion  of  the 

court,  withoat  any  pleadings,  tbe  following : 

Sfbcial  Case. 

1.  The  plaintiff  is  tenant  for  life  of  certain 
hooses,  known  as  Christ  Church-buildings, 
sitnated  in  Little  James -street,  Lisson-groTe, 
liarylebone,  and  which  are  now  occupied  by  the 
Maiylebone  Association  for  Improving  the  Dwell* 
ings  of  the  Industrial  Classes,  under  a  lease  of 
which  there  are  seyenteen  years  still  to  run.  The 
said  houses  have  in  them  ancient  lights  over- 
looking  Little  James-street,  Lisson -grove. 

2.  The  defendants  are  the  Vestry  of  St  Maryle- 
bone,  in  the  county  of  Middlesex. 

3.  By  the  53rd  section  of  85  Geo.  3,  o.  73,  being 
an  Act  among  other  purposes  for  paving,  repair- 
ing, cleansing,  and  lighting  the  parish  of  St. 
liarylebone,  it  was  enacted  that  it  shall  and  may 
be  lawful  to  and  for  the  vestrymen  of  the  said 

rish  to  pave  and  keep  in  repair,  or  to  cause  to 
paved  and  kept  in  repair,  from  time  to  time, 
all  or  any  of  the  streets  within  the  limit  of  the 
Act,  and  likewise  to  cause  the  ground  thereof 
to  be  raised  or  lowered  in  such  places,  manner,  and 
form,  as  they  shall  judge  best. 

4.  By  the  52nd  section  of  57  Geo.  3,  c.  29  (local), 
being  an  Act  for  better  paving,  and  improving, 
and  regulating  the  streets  of  the  metropolis,  and 
for  other  purposes,  it  was  enacted  that  it  shall  and 
may  be  lawful  to  and  for  the  commissioners  or 
trustees  or  other  persons  having  the  control  of  the 
pavements  of  the  streets,  in  any  parochial  or  other 
district  within  the  jurisdiction  of  the  said  Act, 
from  time  to  time  to  pave  and  keep  in  repair,  or 
cause  to  be  paved  and  kept  in  repair,  all  or  any 
part  or  parts  of  the  carriage  ways  or  iootways 
of  all  or  any  of  the  streets  or  public  places  in 
their  respective  parochial  or  other  districts 
within  the  jurisdiction  of  the  Act,  and  that  they 
or  their  respective  surveyor  or  surveyors  of  the 
pavements,  or  any  inspectors  or  other  officers  by 
them  appointed  for  the  time  being,  shall  and  may 
from  time  to  time  cause  the  ground  of  any  streets 
or  public  places  within  their  respective  parochial 
or  other  districts,  to  be  raised  or  lowered  in  SQch 
manner  as  they  or  he  should  think  necessary. 

5.  The  Vestry  of  Saint  Mary le bone  are  the 
peraonH  having  control  of  the  pavement  of  Little 
James-street,  Lisson-grove,  in  the  parish  of  Saint 
Marylebone,  within  tbe  meaning  of  the  said  Act. 

6.  By  the  98th  section  of  18  &  19  Vict.  c.  120, 
being  an  Act  for  the  better  local  management  of 
the  metropolis,  it  is  enacted  that  it  shall  be  lawful 


for  eveiy  vestry  and  district  board  from  time  to 
time  to  cause  all  or  any  of  the  streets  within 
their  parish  or  district,  or  any  part  thereof  re- 
spectively to  be  paved  or  repaired  when  and  aa 
Often  and  in  such  form  and  manner  and  with  such 
materials  as  such  vestry  or  board  think  fit,  and 
to  cause  the  ground  or  soil  thereof  to  be  raised  or  . 
lowered,  and  the  course  of  the  channels  runninff 
in  into  or  through  the  same  to  be  turned  or  altered 
in  such  a  manner  as  they  think  proper. 

7.  The  defendants  under  the  provisions  of  the 
said  Acts,  or  one  or  more  of  them,  have  raised  and 
altered  the  road  and  pavement  of  the  said  Little 
James-street,  which  is  a  street  within  the  limits 
and  jurisdiction  of  the  said  Act.  Such  raising  and 
alteration  of  the  said  road  and  navement  was  done 
in  a  manner  justified  by  the  said  Act. 

8.  In  consequence  of  the  said  works  in  the  last 
paragraph  mentioned,  tbe  ground  floor  of  Christ 
Church-Duildings  is  converted  into  an  tmder- 
ground  floor  more  than  8ft.  below  the  saidstreet^ 
and  the  light  and  air  of  the  said  ground  floor  of  the 
said  buildings  are  seriously  affected.  The  plaintiff 
alleges  that  the  ground  floor  is  rendered  unfit  fof 
human  habitation,  but  this  the  defendants  deny. 
Alt  area  wall  has  been  built  within  3ft.  of  the 
windows  of  the  ground  floor  of  the  said  buUdings, 
and  the  access  to  the  said  buildings  has  been 
blocked  up  end  a  new  door  and  other  alterations 
have  become  necessary  by  reason  of  the  above* 
mentioned  works  of  the  vestry.  A  plan  of  such 
works  is  annexed  hereto  and  forms  part  of  this 
case. 

9.  In  consequence  of  the  said  works  the  said 
buildings  together  with  the  said  ancient  ligl^ts  in 
the  said  ground  floor  have  been  injuriously  affected, 
and  it  has  been  aereed  that  if  the  defendants  are 
held  liable  they  shall  pay  for  such  injury  the  sum 
of  2501. 

10.  By  sect.  15  L  of  the  Metropolis  Local  Mao- 
agement  Act  1855  (18  &  19  Vint.  o.  120),  it  i» 
enacted  as  follows  :  '*  For  the  purpose  of  enabling 
the  said  metropolitan  board  and  every  district 
board  and  yestry  to  obtain  any  land  or  right  or 
easement  in  or  over  any  land  which  they  re- 
spectively may  require  for  the  purposes  of  this 
Act,  The  Lands  Clauses  Consolidation  Act  1845, 
except  the  provision  of  the  Act  with  respect  to  the 
recovery  of  forfeitures,  penalties,  and  costs,  shall, 
subject  to  the  provisions  herein  contained,  be  in- 
corporated with  this  Act,  and  the  provisions  of 
the  said  Act  so  incorporated  with  this  Act,  which 
would  be  applicable  in  the  case  of  a  purohase  of 
any  land,  shall  be  applicable  in  the  case  of  the 
purchase  of  a  right  or  easement  in  or  over  any 
land ;"  and  by  sect.  152  of  the  said  Metropolis 
Local  Management  Act  1855  (18  A  19  Vict.  c. 
120),  it  is  enacted  '*  That  the  provisions  of  the 
said  Lands  Clauses  Consolidation  Act  with  re- 
spect to  tbe  purchase  and  taking  of  lands  other- 
wise than  by  agreement,  shall  not  be  incorporated 
with  this  Act,  save  for  enabling  the  Metropolitan 
Board  of  Works  to  take  land  or  any  right  or  ease- 
ment in  or  over  land  for  the  purpose  of  making 
any  sewers  or  works  for  preventing  tbe  sewage 
or  any  part  of  tbe  sewage  within  the  metropolis 
from  passing  into  the  Thames,  in  or  near  the 
metropolis,  or  otherwise,  for  the  purpose  of  the 
sewerage  or  drainage  of  the  metropolis ;  provided 
also,  that  no  laud  or  right  or  easement,  in  or 
over  land,  ior  the  purposes  aforesaid  shall  be 
taken  compulsoril^*  by  the  said  board  without  the 


292 


MAGISTRATES'  CASES. 


Ex.  DiY.J 


Baker  v,  Thb  Ysstbt  or  St.  Mabtlebonb. 


[Bi.  DiT. 


previoas  consent  in  writing  of  one  of  Her  Majesty's 
principal  Secretaries  of  State." 
No  such  consent  has  been  obtained. 

11.  For  the  purposes  of  this  case,  bat  not  other- 
wise, it  is  to  be  taken  that  the  plaintiff  PtLYe  notice 
to  the  defendants,  under  the  68bh  section  of  the 
Lands  Glauses  Act,  to  summon  a  jury  to  settle 
the  amount  of  compensation  payable  by  the  defen- 
dants to  the  plaintiff  by  reason  of  his  premises 
having  been  injuriously  affected  as  aforesaid.  And 
that  the  defendants  refused  to  pay  the  compensa- 
tion so  claimed,  or  to  enter  into  a  written  agree- 
ment for  the  purpose,  or  to  sammon  a  jury  within 
twenty-one  days  after  the  receipt  of  such  notice. 

12.  For  the  purposes  of  this  case,  but  not  other- 
wise, it  is  to  be  taken  that  all  notices  required  by 
the  Lands  Glauses  Act  have  been  given. 

18.  The  said  Acts  of  Parliament  are  to  be  taken 
as  part  of  this  special  case. 

l4.  The  court  is  to  have  power  to  draw  all 
inferences  of  fact. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  above-mentioned  circum- 
stances, the  plaintiff  is  entitled  to  recover  from 
the  defendants  the  above-mentioned  sum  of  2502., 
or  any  part  thereof. 

If  the  court  shall  be  of  opinion  in  the  affirma- 
tive, then  judgment  shall  be  entered  up  for  the 
plaintiff  for  250L,  or  such  other  sum  as  the  court 
shall  name,  with  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  negative, 
then  judgment,  with  costs  of  defence,  shall  be 
entered  up  for  the  defendants. 

The  plaintiff's  points  for  argument. — First,  that 
the  Lands  Glauses  Gonsolidation  Ac  is  incorpo- 
rated in  the  special  Act.  Sect.  68  of  the  Lands 
Glauses  Act  confers  th^  right  to  compensation  to 
the  claimant.  Secondly,  that  the  damage  sus- 
tained by  the  claimant  is  the  subject  of  compen- 
sation. Thirdly,  that  inasmuch  as  the  right  of 
action  has  been  taken  away  by  statute,  the  claimant 
is  entitled  to  oompensation.  Foutthly,  that  there  is 
nothing  in  the  special  Act  to  destroy  the  claimant's 
right  to  compensation  by  reason  of  the  works 
carried  out  under  the.  Metropolis  Local  Manage- 
ment Act. 

Points  of  argument  for  the  defendants. — First, 
that  by  the  Acts  of  Parliament  mentioned  in  the 
special  case  the  defendants  are  expresslv  autho- 
rised to  alter  the  level  of  the  streets  within  their 
district,  and  to  do  the  matters  complained  of  in 
the  special  case.  Secondly,  that  the  said  Acts  of 
Parliament  do  not  impose  on  the  defendants  the 
obligation  of  making  compensation  to  the  owners 
of  property  injuriously  affected  by  the  doing  of 
the  matters  complained  of.  Thirdly,  that  it  is 
expressly  provided  by  the  152nd  section  of  the 
Metropolis  Local  Management  Act  1855  (18  &  19 
Yict.  o.  20),  that  the  Lands  Glauses  Gonsolidation 
Act  shall  not  be  incorporated  with  the  said  Act 
except  for  sewerage  or  drainage  purposes. 
Fourthly,  that  the  matters  complained  of  were 
not  done  by  the  defendants  for  such  excepted 
purposes.  Fifthly,  that  the  clause  about  obtaining 
the  previous  consent  of  one  of  Her  Majesty's 
Secretaries  of  State  only  applies  to  land  or  rights 
or  easements  in  or  over  land  taken  for  such  pur- 
poses, and  is  not  applicable  to  the  present  case. 

A.  L,  Smith  (with  him  was  Joyce)  for  the  plain- 
tiff.— The  decision  of  the  Gourt  of  Exchequer 
Ghamber  reversing  the  decision  of  this  court  in 
the  case  of  Ferrar  v.  The  Oommianoneri  of  Sowers 


for  London  (21  L.  T.  Bep.  N.  S.  295 ;  L.  Rep.  i 
Ex. ;  38  L.  J.  202,  Ex.)  is,  I  must  admit,  conclusiva 
upon  the  present  question  against  the  plaintiff, 
unless  the  two  cases  can  be  distinguished,  whidi 
it  is  submitted  they  can  be.     In  Ferrar's  case  it 
was  decided  that  when  the  Lands  Glauses  Act  of 
1845  (8  &  9  Vict.  c.  18)  was  incorporated  in  the 
special  Act  under  which  the  defendants    there 
acted,  but  with  the  express  exception  of  its  com- 
pulsory clauses,  the  plaintiff,  whose  house  was 
olocked  up  by  the  road  being  raised  above  its 
previons  level,  was  not  entitled  to  any  compensa- 
tion,  and    had   no  remedy  either  by  action  of 
tresspass    or    for   recovery  of    money  damages. 
[Belamwell,  B. — Do  yon  mean  that  you  are  entitled 
to  judgment  if  you  would  have  been  entitled  to 
compensation  under  the    Lands  Glauses   ActP] 
Gertainly,  if  the  defendants   have  done  wrong. 
[Bbamwell,  B. — If  they  have  a  right  to  stop  up 
your  lights  on  making  oompensation  under  the 
Act,    that   would  not    be    doing    wrong.]     Not 
if   they  paid  us.    [Sir    S.  James,  Q.G. — It  mav 
save  time  to  state  the  issue  the  defendants  seek 
to  raise,  viz.,  that  under  their  local  Acts  thev 
were  justified  in  doing  what  they  have  done,  and 
that  no  compensation  has   been  given.     In  the 
first  place,  sect.  68  of  the  Lands  Glauses  Act  is 
not  incorporated  in  any  Act  under  which  the  de- 
fendants did  their  works ;  and  if  it  were,  still  what 
they  have  done  is  not  an  "injuriously  affecting." 
I  admit  that  if  we  have  committed  any  tort,  or  if 
the  court  think  we  are  bound  by  sect.  68  to  give 
compensation,  or,  in  other  words,    if   we  come 
within  that  section,  then  the  plaintiff  is  entitled  to 
the  sum  which  he  claims.]    It  may  be  taken  then 
as  admitted  by  the  defendants,  that  if  the  plaintiff 
oould  maintain  trespass  or  aclaim  for  compensation 
under  the  Lands  Glauses  Act,  he  is  entitled  to  judg- 
ment. Now  in  FerrarU  case  (ubi  sup)  a  private  Act 
enabled  the  commissioners  to  raise  the  street,  and 
that  private  Act  incorporated  the  Lands  Glauses 
Act,  and  made  its  provisions  applicable  to  the 
special  Act,  "  except  so  far  as  the  same  provisions 
were  inconsistent  therewith  or  were  tnerein  de- 
clared not  to  extend  thereto ;"  and  the  Exchequer 
Ghamber  held  that,   inasmuch  as  sect.  68,  and 
what  Lord  Gaims  called  that  *'  faggot  of  clauses" 
comprised   under  the  heading,  "with  respect  to 
the  purchasing  and  taking  of  land  otherwise  than 
by  agreement,    were  excluded,  therefore  there  was 
no  right  to  compensation  to  one  whose  land  had 
been   "injuriously  affected."     Were  the  Metro- 
politan Act  here  the  same  as  the  special  Act  in 
that  case  I  cpuld  not  distinguish  the  two  cases. 
But  the  present  case  is  governed  by,  and  must  be 
decided  by,  the  true  construction  of  the  Metro- 
politan Act  (18  &  19  Yict.  c.  120),  sects.  98  and  247 
of  which  repealed,  or  at  all  events  superseded,  the 
two  Acts  of  Geo.  3  stated  in  the  case.    These 
works,  therefore,  were  executed  under  the  Metro- 
politan Act.    By  sect.  96  of  that  Act  the  vestries 
are  made  surveyors  of  highways,  and  by  sect  98 
power  is  given  to  them  to  repair  and  raise  or  lower 
the  level  of  the  roads,  and  it  is  that  section  pro- 
bably on  which  the  defendants  rely  as  entitling 
them  to  destroy  the  plaintiff's  ancient  lights  and 

?ay  him  nothing  for  so  doing.  Then  comes  sect. 
50,  by  which  the  vestry  is  authorised  to  purchase 
easements.  [Bramwell,  B. — Does  not  that  section 
mean  that  they  may  acquire  an  easement,  and  not 
that  they  may  purchase  an  alreadyexisting  easement 
belonging  to  somebody  else  P]  The  plaintiffis  here 
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had  an  easement  of  ancient  lights  oTer  this  street 
or  road  {**  an  easement  in  or  over  land/'  in  the 
words  of  sect.  151)  and  that  easement  the  defen- 
dants reqaired  for  the  purpose  of  their  works. 
Under  sect.  150  (a)  they  had  power  to  purchase 
sach  an  easement,  and  ib  most  be  assumed  that 
they  agreed  to  do  so  under  that  power,  or  they 
would  have  been  trespassers.  Then,  by  sects.  151 
and  152,  the  whole  of  the  Lands  Clauses  Act, 
except  only  the  compulsory  purchase  clauses,  is 
incorporate,  and  therefore  the  plaintifE  has  the 
benefit  of  clauses  6  to  15  of  that  Act  relating  to 
the  purchase  of  land  by  agreement,  for,  by  sect. 
151,  the  purchase  or  taking  of  an  easement  is  ex- 
pressly stated  to  be  the  same  tiling  as  the  purchase 
or  taking  of  land.  In  Ferrar's  case  there  was 
no  Metropolitan  Act.  nor  any  sections  such  as  seels. 
150  and  151  here,  but  it  turned  on  their  special 
Act  entirely.  The  Legislature  never  contem- 
plated or  intended  that  vestries  should  have  the 
power  to  deprive  persons  of  these  valuable  pro- 
perties and  rights  without  compensation.  On  the 
contrary,  they  have,  by  sects.  150  and  151,  and  the 
incorporation  of  the  purchase  by  agreement 
clauses  of  the  Lands  Clauses  Act,  expressly  pro< 
vided  for  their  acquiring  the  property  and  making 
due  compensation. 

Sir  H.  Jame8,  Q.C.  (with  him  were  Crompton  and 
Swan)  for  the  defendants  contra,  was  not  heard. 

Bruiwell,  B. — I  am  of  opinion  that  our  judg- 
ment in  this  case  must  be  for  the  defendants. 
Mr.  Smith  admits,  and  very  properly,  and  indeed 
it  is  so,  toat  the  case  is  concluded  by  the  case 
which  he  has  cited  of  Ferrar  v.  The  Gommissionera 
of  Sevoersfor  London  (vhi  swp,)  unless  he  is  able  to 
distinguish  it  in  the  way  in  which  he  proposed 
and  endeavoured  to  distinguish  it.  Now,  as  I 
understand  his  argument,  the  way  in  which  he 
proposed  to  distinguish  that  case  is  this,  that 
Beet.  98  of  the  Metropolis  Management  Act 
repeals  or  supersedes  the  former  local  Acts  of 
Parliament,  and  that  the  later  Act  is  now  the 
governing  law.  1  should  myself  say  that  if  there 
nad  been  found  in  it  such  words  as  these :  "  They 
mav  raise  or  alter  the  road,  or  level  the  road, 
m^ing  compensation,"  then,  no  doubt,  that  would 
be  a  repeal  of  the  former  Act  of  Parliament, 
because  it  would  be  a  different  enactment,  that  is 
to  say,  if  the  local  Act  meant  that  you  might  do 
a  man  a  damage  without  compensating  him  for  it, 
and  the  Metropolis  Management  Act  said  that 
you  must  compensate  him  if  you  did  it,  that 
would  be  a  repeal  of  the  former  local  Act,  because 
the  first  would  be  an  absolnte  right,  the  other 
would  be  a  right  with  an  accompaniment.  But 
sect.  98  contains  no  such  express  words.  But 
then  Mr.  Smith  says  i  "  If  you  look  at  sects.  150, 
151,  and  152,  which  must  be  coupled  with  sect.  98, 
yon  will  there  find  such  a  qualification  as  I  have 
stated."  I  cannot  find  that ;  and  I  cannot  find  it  for 
many  reasons.  One  is,  that  I  think  the  150th  section 
has  a  different  meaning  from  that  for  which  Mr. 
Smith  contends.    It  says:  "It  shall  be  lawful  for 

(a)  Sect.  150  of  the  Metropolis  Looal  Management  Aot 
(18  h,  19  Yiot.  0.  laO)  enacts  tl  at  "  it  shall  be  lawful  for 
f^  MetropoUtan  Board  ot  Works  and  every  Distrtot 
Boeid  and  Vestry,  to  parohase,  or  to  take  on  lease  for 
■aoh  term  as  they  may  think  fit,  any  land  or  any  right 
•r  eoMmenl  «n  or  over  lomd  which  they  may  deem  neoes- 
Mfy  or  expedient  for  the  formation  or  protection  of  any 
vorks  wuich  they  are  aathorised  to  exeoate  under  thu 
Act" 


the  Metropolitan  Board  of  Works  or  any  district 
board,"  and  so  forth,  "  to  purchase  or  take  on  lease, 
&c.,  any  land  or  any  right  or  easement  in  or  over 
any  land."    And  it  is  ar^ed  that  that  extends 
not  merely  to  the  acquisition  of  an  easement  by 
them,  but  to  the  purchase  by  them  of  an  easement 
which  somebody  else  possesses.    I  think  I  appre- 
ciate Mr.  Smith's  argument,  but  I  do  not  agree 
with  him.    I  think  it  means  that  they  may  either 
take  land  or  acquire  an  easement  over  land,  and 
not  that  they  may  purchase  an  easement.    But, 
supposing  it  were  so,  another   difficulty  arises, 
namely,  that  in  this  case  they  have  not  purchased 
it.    There  has  been  no  agreement  of  any  sort  or 
kind,  and  the  easement  of  the  plaintiff  is  not  abso- 
lutely given,  it  is  only  lessened ;  he  has  it  to  some 
extent,  though  not  so  fully  as  he  enjoyed  it  before. 
It  seems  to  me,  therefore,  that  sect.  150  does  not 
apply  to  the  facts  of  this  case.     But  then,  if  it  did, 
there  is  another  difficulty,  and  that  is,  how  is  the 
compensation  to  be  got  P    Kot  by  the  68th  section 
of  the  Lands  Clauses  Act,   because  Mr.  Smith 
admits  that  it  has  been  held  that  that  section  is 
not  included  in  this  particular  Act,  inasmuch  as 
that  section  applies  to  compulsory  purchase,  and 
not  to  purchase  by  agreement.    Then  Mr.  Smith 
says :  "  Be  that  as  it  may,  I  rely  upon  this,  that 
there  was  an  agreement  nere."    But,  so  far  from 
that,  there  is  no  agreement,  or  shadow  of  an 
agreement,   nor,   indet^l,   any  statement  of  any 
agreement,   and    the   only    way    in  which     Mr. 
Smith  can    suggest  that    there  was  an   agree- 
ment,   is    by    saying    that    they    should    nave 
taken  the  plain ttff*s  easement  by  agreement,  that 
they  have  taken  it  (which  is  not  true,  by-the-by), 
anci  therefore  that  they  must  have  agreed  to  take  . 
it.    It  is  an  ingenious  argument,  but  it  fails  the 
moment  that  it  is  examined.      It  seems  to  me, 
therefore,    that  we  must  hold  the  defendants  to 
have  the  same  right  now  under  the  Metropolis 
Local  Management  Act  as  they  hud  under   the 
former  Acts  to  raise  or  lower  roads,  and  that,  if 
they  formerly  had  power  to  damage  a  man's  pro- 
perty without  making  him  any  compensation,  they 
nave  it  still.     But,  for  my  own  part,  and  speaking 
with  great  respect   for  anybody  who  has  so  de- 
cided, I  cannot  help  thinking  that  it  is,  as  a  cer- 
tain conclusion  was  called  yesterday  in  the  Court 
of  Appeal,  "  a  revolting  one."    It  seems  to  me  to 
be  really  outrageous  that  hi,  worth  of  property 
cannot  be  taken  without  a  man's  consent,  but  that 
5000?.  worth  of  damage  may  be  done  to  his  land  by 
its   being  '*  iniuriously  affected "   by  the    works 
done  under  the  authority  of  the  Act  of  Parlia- 
ment.   I  have,  with  all  respect  for  the  authorities 
who  so  decided,  the  greatest  mi^giying8  upon  the 
subject.      It  seems    that  the  defendants    might 
almost  as  well  say  "  We  were  raising  the  road, 
which  we  had  a  perfect  right  to  do,  and  we  saw 
you,  the  plaintiff,  walking  by,  and  although  some 
of  the  stones  fell  upon  you  and  broke  your  limbs 
or  fractured  your  skull,  yet  we  had  authority  to 
inflict  that  injury  upon   you  under  this  Act  of 
Parliament  without  making  you  any  com  pen  sa 
tion."    A  perfectly  rational  meaning  may,  I  thinP 
be  given  to  this  Act  of  Parliament,  though  it  i^ 
going  out  of  one's  way  to  do  so,  and  that  is  to 
say,  **  As  far  as  roads  are  concerned,  you  (the  de- 
fendants) may  alter  them  or  raise  them  or  lower 
them,  but  of  course,  as  with  anything  else,  you 
must  not  do  any  damage  to  anybody  in  so  doing." 
However,  that  is  concluded  aud  past  hope  in  this 
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OMirt,  and  also,  as  I  imderBtand,  in  a  Gonrfc  of 
Appeal  Mr.  Smith  has  not  even  made  the  point, 
bat  I  cannot  help  sngcesiing  that  there  must  be 
Bome  doubt  upon  it.  ^£nother  matter  upon  which 
I  should  like  to  reserve  my  judgment  is  whether 
eeot.  68  of  the  Lands  Glauses  Act  is  limited  to 
oompulsory  purchase.  That  I  say  nothing  about  at 
present;  only  if  it  should  go  to  the  ultimate  court 
of  appeal  there  would  be  time  and  opportunity  to 
look  further  into  the  point  and  give  it  greater 
consideration.  Meanwhile,  our  judgment  must  be 
tor  the  defendants. 

Clkasbj,  B. — ^I  am  of  the  same  opinion,  and 
upon  the  statement  of  facts  and  the  admitted  law 
in  this  case,  I  of^nnot  help  coming  to  the  conclu- 
sion, disagreeable  as  it  is — I  will  not  use  any 
other  expression  —  that  the  plain tifif  is  without 
redress.  I  should  certamly  nave  thought  that 
the  earlier  Acts  and  the  late  Act  did  not  contem- 
plate such  a^  act  as  has  been  done  in  this  case, 
namely,  an  act  which  takes  away  the  property  of 
■o  indiyidual  without  affording  nim  uny  compen- 
sation. I  can  easily  understand,  as  my  brother 
Bramwell  says,  that  so  far  as  regards  any  inter- 
ference with  a  public  highway  the  defeuiiants  are 
not  to  commit  a  nuisance,  or  to  place  themselves 
in  a  wrong  position  in  altering  the  level  of  the 
highway  by  raising  or  lowering  it,  although  they 
have  a  right  to  alter  it.  I  should  have  thought 
if  the  ma^iter  could  have  been  brought  before  us 
free  from  the  difficulties  which  the  statement  of 
the  facts  and  the  admission  of  the  law  creates,  that 
this  was  a  matter  not  to  be  answered  by  those  Acts 
of  Parliament  at  alL  The  case  states  that  "the 
raising  and  alteration  of  the  said  road  and  pave- 
ment was  done  in  a  manner  justified  by  the  said 
Act ;"  that  is  to  say,  it  is  one  of  those  things  which 
the  defendants  are  justified  in  doing  to  any  extent 
if  only  it  comes  within  the  Act  of  Parliament. 
As  regards  the  other  question,  the  statutory 
authority  under  which  the  works  in  question  were 
executed  being  admitted,  it  really  is  plain  that 
the  result  of  the  legislation  which  baa  taken  place 
upon  that  subject  is,  that  in  respect  of  injuries 
inflicted  upon  the  owner  of  property  by  reason  of 
aright  of  easement  being  taken  away, as  in  the 
preusent  case,  there  is  no  claim  given  by  way  of 
action  and  none  by  way  of  compensation.  If 
there  had  been  some  agreement  maae  between  the 
parties  here  before  the  doing  of  the  alterations  or 
repairs  which  damaged  his  property,  the  plaintiff 
would  have  been  entitled  to  have  had  the  matter 
arranged  and  settled  in  the  manner  provided  for 
by  the  earlier  clauses  of  the  Lands  Clauses  Act 
which  have  reference  to  the  aquisition  by  public 
bodies  of  prcpertv  by  agreement.  But,  as  the 
board  or  vestry  here  have  chosen  to  do  the  act 
uompulsorily  under  the  powers  vested  in  tbem  by 
statute,  the  effect  of  the  decision  in  Ferrar*$  ccise 
(ubi  9UV.),  is  that  the  plaintiff,  the  injured  land- 
OW2  er,  has  no  mode  ot  getting  compensation  for 
the  injury  which  he  has  sustained. 

HuDDLBSTOM,  B. — I  am  of  the  same  opinion, 
and  I  regret  very  much  that  some  means  have  not 
been  pointed  out  to  us  by  which  the  plaintiff 
might  have  been  held  to  be  entitled  to  compensa- 
tion. I  cannot  suppose  that  it  was  contemplated 
by  the  Legislature  that  any  board  or  other  public 
body  would  be  enabled,  for  the  benefit  of  the 
public,  to  do  what  seems  to  have  been  a  very 
serious  injury  to  the  plaintiff,  without  giving  him 
compensation.    Now,  if  this  act  was  done,  as  it 


is  all^^  to  have  been  done,  under  the  Metro- 
polls  Local  Management  Acty  and  if  sect.  68  «f 
the   liands  Glauses   Aot  oould  have  been  bald 
to  have    been    incorporated  in  that  Act,  thao 
iustioe  would  have  been  done ;  because^  the  xoad 
beiog  raised  and   the  plaintiff's  property   "in- 
juriously affeoted."  he  could  have  claimed  and 
would  have  obtained  compensation  under  sect.  68 ; 
and  really  that  does  seem  to  be  the  reasonable 
construction.    It  has  been  said  that  it  might  be 
very    well  in  the  time  of  George  HI.  to  ffive 
power  to  a  local  authority  to  raise  a  road  withoat 
affording  compensation,   but  it  oertainlv  is  iiofe 
within  the  (minary  intention  of  Acta  of  Parlia- 
ment of    the  present  day  that  a    public  bod/ 
should  do  an  lujury  to  a  man  without  affording 
him  some  means  ol  obtaining  compensation  £or 
such  injury.    However,  Mr«  Smith  admitted,  on 
the  part  of  the  plaintiff,  that  he  is  concluded  by  the 
authority  of  the  case  in  the  Exchequer  Ghamber 
which  has  been  referred  to,  and  that  he  cannot 
successfully  contend,  after  that  decision,  that  aeot^ 
68  does  not  come  within  the  compulsory  olanaee 
which  are  excluded  from  the  Metropolis  Local 
Management  Act.    This  case,  therefore,  is  entirely 
within  that  decision,  except  so  far  as  it  can  be  die- 
tinguished  by  introducing  the  power,  under  sect. 
150  of  the  Metropolitan  Act,  to  purchase  by  agree- 
ment.   Under  that  the  defendants    mi^ht  haye 
had  a  power,  had  they  chosen  to  exercise  it,  of 
purchasing  this  right  of  which  they  have  deprived 
the  plaintiff,  and  if  they  had  done  so  then  the 
Metropolitan  Act  points  out  in  sects.  151  and  162^ 
the  means  by  which  it  might  have  been  done,  that 
is  to  say,  the  sections  of  the  Lands  Glauses  Aot, 
which   relate  to  purchase  bv  agreement  would 
apply,  and  the  compulsory  clauses  would  be  ex- 
cluded, and  so  the  purchase  by  agreement  would 
be  effected,  and  compensation  for  any  damage 
thereby  done  to  the  plaintiff  be  provided  for.    Bqt 
in  fact  there  has  been  no  agreement  here  at  alL 
The  defendants  here  have  chosen  to  take  it,  and  to 
say,  '*  We  will  not  make  any  agreement."    There- 
fore those  clauses  do  not  apply,  and  that  throwa 
us  back  upon  the  state  of  things  which  is  ^vemed 
hv  the  case  of  Ferrar  v.  The  Commiseumen   qf 
o&wers  for  London  (ubi  aup,).     The  result  is,  tbal» 
in  obedience  to  the  decision  of  the  court  of  error 
in  that  case,  we  must  hold  that  the  defendants  are 
entitled  to  our  judgment    I  can  only  say  that  I 
deeply  regret  that  1  am  obliged  to  oome  to  such  * 
conclusion,  and  I  fully  agree  with  the  strong  ex- 
pression, which  seems  to  l^  of  very  recent  introduo- 
tiou,  that  this  decision  is  somewhat  of  '^a  revolting" 
character. 

Judgment  for  the  defendcMU, 

Solicitors  for  the  plaintiff,  Gregory,  BoufcUffeB 
and  Bawle. 

Solicitors  for  the  defendants,  Olarkeon^  Scn^  and 
OreeniveU, 


Jan,  28  and  29, 1876. 

(Before  Ksllt,  G.B.  and  Amphleti  and  Huddls- 

STON,  BB.) 

Thb  Imfe&ial  Fire  Insueavcb  Gompaiit  (apps.)  «. 

WiusoN  (resp.). 

Income  tam-^Fire  ineuranoe  compcmy^Aeeeeememi 
of  to  the  iaa — Eetvrn  of  projUer-uneamed  pre^ 
miume — OUiim  for  deduction  in  reepeei  qf- — 
Mode  of  return  and  aseesement. 
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li  flM&Mi^  a  f«Aim  cf  ihmr  profiUfor  aueaSm^fU 

i9  meome  tas^  tmder  8eMnU  D  cf  ^b  Income 

Tost  Aa  {b  ^  a  VicL  c.  36),  a  fire  inewrcvneB 

wmipouify  M  n^  pemMed  by  the  Ati  to  eredU 

ikenmlveB  vrith,  or  to  cMm  a  dedneium  for,  a 

porHoth  cdUuIaied  hffthom  ai  33  per  eenL^  or  oym- 

ihMefihe  amowmt  of  premiwne  received  dwring 

ti^  gioem  year^  ae  tlis  unearned  or  wneaha/ueted 

portion  of  ench  prenUume^  aUhottgh  i/n  reepeet  of 

euekporiUm  the  company  remain  liable  to  loeeee 

which  may  occur  in  iho  enduing  year.    The  fair 

«Mi  proper  mode  of  aeeertaining  the  amount  of 

nd  projiicfor  the  purpoeee  of  the  Act  (U  being 

impoeeiblc    to    aeoortain  ii  with  euch  etrieUy 

wudhemaHcal  accuracy  acto  do  perfect  and  abeo^ 

Udefuatiec)  ie  to  ttxhe  on  the  one  wide  the  whole 

feee»pt9  and  on  the  other  ihe  whole  eaopenditure 

and  diebureemente  for  the  given  year,  the  balance 

reeutining  being,  for  the  time  at  lecutf  net  profite 

en  which  tiie  tcui  eheuld  be  aeeeeeed.    This  being 

ieneyear  by  year,  there  is  an  absolute  balancing  of 

aeceunte;  and  if  any  wrong  be  done  by  losses 

^terwarde  oeourring  in  respect  of  premiums  on 

tihith^  as  profits,  income  tarn  has  been  assessed  and 

paid,  that  wul  be  taken  into  eonsideraiion  in  the 

ensuing  year, 

Thu  is  ft  case  stated  for  tbe  opinion  of  the  court, 

ooder  Part  3  of  the  Aot  37  d^  38  Yiot.  a  16,  as  to 

iDoome  tax,  schedole  D,  as  follows : 

The  directors  of  the  Imperial  Fire  Insarance 
Oompany,  of  Na  1,  Old  jBroad*street,  in  the 
Qity  ol  London,  gave  notice  of  apppesl  to  the 
^wcial  commissioners,  through  their  solicitors, 
hf  letter  dated  the  3rd  Dea  1874,  against  an 
•MsssBient  of  67,9272.,  made  on  them  by  the 
Oommissioners  for  General  Purposes,  for  the  year 
flodiDg  5th  April  1875.  The  spneoial  oommis- 
Bioners  issued  their  precept  requiring  statements 
of  aoconnts  for  the  three  years  preceding  the  yearly 
assessment,  and  in  reply  thereto  a  statement  was 
MDt  in  of  which  a  copy  (marked  A)  is  annexed. 

The  appeal  was  heard  at  the  office  of  the 
Special  Oommissioners  of  Income  Tax,  Somerset 
House,  on  the  12th  Feb.  1875,  when  Mr.  Oosens 
Smith  (general  manager),  Mr.  Johnson  (clerk  in 
As  accountants'  office),  and  Mr.  Oliver,  solicitor, 
attended  on  behalf  of  the  Imperial  Fire  Insurance 
Company.  Mr.  W.  Wilson,  the  surveyor  of  taxes 
fat  the  district  (the  respondent),  also  attended 
OB  behalf  of  the  Orown.  Mr.  Oliver,  the 
oompsny's  solicitor,  was  informed  that  be  could 
take  no  part  in  the  proceedings,  but  that  there 
was  no  objection  to  his  remaining  in  the  room. 

The  company  orig^ally  returned  a  loss,  or 
atber  put  m  a  statement  instead  of  a  return, 
dated  the  19th  Dec.  1874,  showing  a  deficit  of 
45,5592. ;  bat  afterwards  they  consented  to  pay  on 
42,3402.  The  books  of  the  company  were  produced 
by  Mr.  Johnson,  and  showea  that  the  accounts 
ne  made  up  to  the  3rd  Dec.  in  each  year,  and  that 
BO  notice  is  t^en  therein  of  unearned  premiums. 
In  other  respects  the  figures  in  the  statement  cor- 
nsponded  wiUi  the  books,  and  showed  an  average 
of  profit  of  about  67,0001,  The  commissioners 
nonld  not  allow  the  introduction  of  the  unearned 
premiums,  as  they  did  not  appear  in  the  books, 
and  as  this  was  tbe  first  year  in  which  they  were 
tiken  into  account  by  tbe  company  in  making  their 
ntum  for  income  tax,  the  commissioners  con* 
finaed  the  assessment  on  67,9272. 

Mr.  Smith,  the  company's  manager,  being  dis- 
■itiafied  wi^  the    determination  of  the  special 


oommissionen  declared  his  dissatisfiiustion,  and 
duly  required  the  commissioners  to  state  and  sign 
a  case  for  the  opinion  of  the  Oooro  of  Bzohequar, 
under  the  provisions  of  the  Act  of  87  Vict.  o.  1^, 
which  the  commissioners  accordingly  did. 

The  following  is  a  copy  of  the  acooanfr  "A" 
referred  to  in  the  case : 

fihrATnEXHT  OP  Psorrr  Aim  Loss  wott  thv  Tmiam 

1871,  1872,  AND  1878. 
Inoome«  1871.  £       s.  di       i0      Sb  d. 

Premiimia     609,184    4  10 

Ditto  nnesnied  u  1870  150,806    0    0 

760,992    4  16 

Intanst  on  inveatments,  Ao 89,884  15    9 

Bslanod>     •»    ••«    •••    ...         666  14   t 


4801,688  14    9 


Expsnditnre,  1871.  £      s.  d. 

XXjBBSS...      ...      ...      ...      •••      •••      ...      •.•    94D,7vO    »0  XV 

Juzpoaaes    ...     ••«     ...     •••     •*•     ...     ••«  lif4|7ou  19  u 

DiTidends  to  proprietors      60,000    0    d 

UMsmed  prmaiuns  (88  psr  OMft.)    -.  210,080    0   0 

iedOl.583  14    9 

iBoome^  1872.              £       s.  d.  M      s.  d. 
PreBiiiiiiM     ...    •••    •*•  718,864 14    2 
Ditto  UMsnied  ia  1871  201,080    0    0 

■  919,876  14    % 

Interest  on  inTestments,  &o 44,597    8    2 

Bslanoe  •-    41,788  15    1 


1,006,257  12   5 
Expenditoze,  1872.  M      s.  d. 

^^DSBOS...      ...      ...      •..      •*•      •*•      .a.      ...    4if  a,v43b     v     If 

ExpsDSSS  ... • ••  236,696    7    8 

Diyidsnds  to  proprietors     60,000    0    0 

Unsamtd  pranioms  (88  per  osnt.)     ...  287,219    0   • 

41,006,257  12    5 

tfioome,  1873.  £       s.  d.       £      S.  d. 

Preminms     682.526  10    5 

Ditto  imssnied  in  1872    287,219    0    0 

919,746  10    5 

Interest  on  inrestmants,  Ao.  ...    • 45,798  17    8 


^6965,589    8    1 


ExpeaditoM,  1878. 


■  ••  •••  aha  •••  ••! 


£      s.  d. 
875,385    2    6 

£*Zp6B'0S      ...         ...        •*.        a. a        a..        aaa        •„         ^4,Uv7        7        X 

Dividends  to  propriotors     60,000    0    0 

Unsamed  premiums  (88  per  oent.)    ...  225,283    0    0 
Bidanoe 88,873  18    6 

4965,589    8    1 

The  oompany  is  aaaeased  for  the  jear 

1874  on  the  sTers^  profits  of  the 

sboTe  three  years  at    55,973    1    4 

Interest  on  inTestments  1873  on  which 

tax  has  not  bean  paid 11,954  18    4 

467,927  19    8 

The  oompany  oontdnded  it  ahonld  be — 

ATerage  profits 430,385  17    6 

Interest  on  hiyestmsnts    11,954  18    4 

42,340  15  10 
Imperial  Fire  Inanranoe  Company, 
1,  Old  Broad-street,  London. 

(Signed)    E.  Cozsns  Smra, 

Genera]  Manager. 
A.  L.  Smith  (with  whom  was  Uohen,  <2-0.), 
for  the  appellant  company. — ^The  oompany  are 
entitled  to  credit  themselves  in  their  return  to 
the  income  tax,  or 'to  claim  a  deduction  for  a 
certain  portion,  calculated  by  them  at  83  per 
cent,  of  the  total  amoont  of  premiums  reoeived 
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by  them  in  any  given  year,  as  bbe  unearned  por- 
tion of  such  premiums.     Suppose,  for  instance, 
a  fire  company  insure  100  people  in  a  given  year, 
there  would  be  100  premiums  received ;  but  in- 
asmuch as  the  policies  are  dated  and  issued,  and 
the  premiums  on  them  paid   at  different  times 
and  in  different    months  during  the    year,  the 
whole  of  those  premiums  would  not  be  earned  in 
that  year.    If  all  the  premiums  were  paid  on  the 
1st  «Jan.  in  any  one  year,  then  all  the  policies 
would  have  expired,  and  all  the  premiums  have 
been  earned  on  the  31st  Dec.  of  that  year ;  but 
assuming  one  premium    to  be  paid  in  March, 
another  m  June,  and  another  in  September,  and 
so  on,  then  the  whole  of  these  premiums  would 
not  be  earned  till  the  subsequent  months  of  March, 
June,  and  September  respectively ;  and  inasmuch 
as  the  company's  books  are  made  up  in  December 
every  year,  there  would  then  remain  a  considerable 
portion  of  unearned  premiums  in  respect  of  which 
the  company  would  be  liable  to  risks  and  losses 
during  the  subsequent  year.    This  proportion  is 
calculated  on  a  fair  average  at  33  per  cent,  of  the 
whole  year's  premiums.    [EIblly,  C.B.— How  do 
you  arrive  at  the  proportion   of  33  per  cent.  P 
The  case  does  not    sfate  anything, about  that.] 
The  case  does  not,  but  we  have  an  affidavit  of  the 
manager,  showing  beyond  doubt  that  that  is  the 
true  average  of  the  unearned  premiums  in  any 
one  year  in  insurance  offices,  and  though  I  can- 
not refer  to  it,  I  may  state  the  result  as  a  matter 
of  fact.    True,  the  office  has  received  all  these 
premiums  in  the  year,  but  they  have  not,  in  the 
words    of  the    section,    earned   them,    because 
throughout  the  whole  of  the  next  year  they  are 
liable  to  be  called  on  to  pay  them  back  in  case  of 
losses  occurring  on  the  policies  in  respect  of  which 
they  were  issued ;  one-third,  therefore,  of  the  pre- 
miums received  in  the  year  is  still  unexhausted, 
and  liable  to  losses    which   may  occur  in    the 
succeeding  year.    A  fair  result  cannot  be  arrived 
at  by  the  mode  adopted  by  the  commissioners  of 
taking  the  whole  receipts  of  the  year,  and  setting 
off   the  losses  and  expenses  of  that  year,  and 
assessing  the  company    on   the    balance.      The 
fair  and  just   mode   would   be   to  take,  as  the 
appellants   proposed  to  do,   the   whole  receipts 
of    one    year,    and    then     to    deduct    33    per 
cent,  therefrom,  and  carry  it  to  credit  next  year, 
and  so  go  on  for  three  years.    The  unearned  pre- 
miums should  be  brought  into  the  account    on 
both  sides,  and  as  the  company  debit  themselves 
with  the  unearned  premiums  of,  say,  1872,  they 
ought  not  to  be  deoited  with  the  unearned  pre- 
miums of  1873.    Taking  a  fair  average  of  a  third  in 
thin  lH.«t  year,  1873,  the  assessable  amount,  instead 
of  67,0002.,  is  only  42,000L     (He  referred  to,  and  re- 
lied upon,  the  rules  appended  to  sect.  100  of  the 
Act  5  &  6  Yict.  c.  35,  schedule  D,  case  1,  rules 
1,  3,  4.)    The  company  have  not  made  a  gain  of 
600,0002.    on   the   31st  Dec.  1874,  inasmuch    as 
throughout  1875  they  are  under  liabilities  with 
respect  to  one-third  of  the  amount.     [Huddle- 
8T0N,  B. —  Suppose  an  agister  of  cattle  takes  them 
at  5Z.  a  head  per  month,  payable  for  the  year  in 
advance,  if  one  is  brought  at  the  end  of  Dec,  and 
he  is  puid  601.  in  respect  of  it,  he  carries  that  into 
his  account,   because  it  is  what  he  receives ;  but 
inasmuch  as  he  has  to  give  the  animal   twelve 
months'  food  next  year,  he  debits  himiielf  with  55Z. 
and  credirs  himpelfwith  5Z.  only;  that  is  this  case.] 
Gorst,  Q.C.   (with  whom   were    the    Attorney' 


Oeneral  (Sir  J.  Holker,  Q.C),  the  SoUciior-Oenerdl 
(Sir  H.  Giffard.  Q.C.),  and  Pinder),  for  the  Crown, 
contra. — No  doubt  my  firiend's  suggestioii  is  aa 
ingenious  one  for  improving  the  metnod  of  keep- 
ing insurance  oompanies*  accounts,  but  it  has  been 
made  merely   for  the  purpose  of    reducing  the 
amount  of  duty  payable  in  this  particular  case; 
and  the  answer  to  it  is  that  the  company  do  not 
keep  their  books  in  that  way  themselves.    For  the 
purpose   of  ascertaining  the  dividend  divisible 
amongst  their  shareholders,  they  take  no  acooont 
of  these  so-called  "  unearned  premiums  or  profitB," 
and  therefore,  if  they  leave  them  out  of  considera- 
tion in  calculating  the  amount  of  profits  divisible 
amongst  their  shareholders,  it  is  not  unreasonable 
to  require  them  to  be  left  out  ot  consideration  in 
ascertaining  the  amount  of  income  tax  payable  by 
the  company.    As  to  the  phrase  ''unearned  pre- 
miums," the  premium  is  earned  the  moment  it  is 
paid.    It  becomes  an  asset  of  the  company,  and 
cannot  be  received  back  from  them.    [Axphlbtt, 
B. — Has  a  servant  who  is  paid  a  year's  wages  in 
advance  earned  his  wages  oefore  he  has  served  a 
year  P]     It  is  submitted  that  that  is  not  a  parallel 
case.    This  is  not  a  case   of  service,  nor  is  it 
like    the    agistment    of    cattle    put    by    Hud- 
dleston,  B.;   but  a  case  in  which,  in  considera- 
tion of  the  company  contracting  to  pay  a  ▼err 
large  sum  upon  a  contingent  event,  a  very  snuJl 
sum  is  paid  in  advance ;  and  the  loss,  if  it  occur, 
is  not  paid  out  of  the  premiums,  but  out  of  the 
capital  of  the  company.    The  Crown  contend  that 
there  should  be  no  deduction,  except  that  which 
they  have  already  allowed  for  actual  losses  and  ex- 
penses of  management.   All  left  after  these  dedno- 
tions  is  the  net  gain  of  the  year.    The  tax  is  not 
and    cannot    be    calculuted  upon  an    exact  and 
scientific  ascertainment  of  the  profit  of  each  year, 
but,  according  to  the  statute,  upon  a  rough  average 
of   three  years,  the  Crown  having  a  right  to  a 
return  of  the  gross  actual  receipts  in  those  three 
years,  and  the  company  being  entitled  to  treat  aa 
losses    every    expense    actually    incurred    upon 
an    average    of    three   years.     The   mode  now 
suggested  is  not  a  more  strict  and  scientific  mode 
of  ascertaining  the  profit  than  that  prescribed 
by  the  Act  and    pursued  by  the  commissioners. 
The  strictly  scientific  and  accurate  method  would 
be  to  take  the  amount  of  every  single  contract 
during  the  year,  putting  on  one  side  the  premiuma 
received  in  respect  of  those  contracts,  and  on  the 
other  side  the  payments  made  in  respect  of  losses 
which  are  the  subject  matter  of  them.     So  also 
the  expenses  of  the  management  .should  be  strictly 
confined  to  the  given  year.    As  a  matter  of  fact, 
until  every  single  contract  entered  into  in  any 
one  year  has  come  to  an  end,  it  is  impossible  to 
say  whether  the  year's  transactions  result  in  a 
profit  or  a  loss.    The  company  now  seek  to  apply 
that  strict  method  to  one  item  of  the  account 
only,  viz.,  the  premiums,  but  they  have  no  right  to 
include   losses  incurred  in  respect  of  cx>ntraot8 
made  in  some  other  year.    If  premiums  are  to  be 
dealt  with  in  a  particular  way  on  one  side  of  the 
account,  losses  should  be  dealt  with  in  the  same 
way  on  the  other  side.    [Httddleston,  B. — If  they 
debited  themselves   with  the  gp*os8  receipts  and 
credited  themselves  with  the  expenses,  and  then 
with   a  fair  proportion   of  the  premiums  appli- 
cable to  the  risks  in  the  ensuing  year,  woula  not 
that  be  a  fair  way  of  getting  at  it  P]     I  adroit  that 
that  is  a  fairer  principle  and  way  of  doing  it,  but 
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here  they  have  fixed  on  a  lump  sum  which  they 
clK)oee  to  take  at  one-third.  Their  bookg,  by 
which  they  are  bonnd,  show  67,927Z.  to  be  the 
right  Bum.  He  referred  to  5  &  6  Yict.  c.  35, 
sect.  100,  Bchd.  D,  role  1,  par.  3;  case  1,  role  i, 
meet.  133. 
A.  L.  Smith  in  reply.  Cur>  adv.  vulL 

Jan.  29. — Kslly,  C.B.— It  is  with  some  relno- 
tance  that  I  feel  that  we  oa^ht  to  give  judgment  in 
this  case  in  favour  of  the  Crown.     I  say  with  re- 
luctance, because  it  is  impossible  not  to  see  that 
perfect  justice  cannot  be  done  by  giving  oar  judg- 
ment for  the  Crown ;  and,  on  the  other  hand,  it  is 
not  to  be  forgotten  that  the  scheme  or  mode  of 
making  out  and  settling  the  accounts  suggested  hv 
the  insurance  company  seems  substantially,  though 
it  is  not  really,  nnobjectioDable.     Perhaps  it  is  the 
moet  reasonable  mode  that  could  be  determined  on 
in  most  cases ;    but  it  really  is  not  according  to 
la^v.    There  is  nothing  in  the  Income  Tax  Acts 
which  enables  the  parties  in  such  a  case,  the 
Crown  on  the  one  side  and  the  insurance  company 
on  the  other,  to  determine  with  certainty  what  is 
the  amount  or  value  of  the  risk  which  continues 
after  the  end  of  the  year,  while  a  number  of  poli- 
cies upon  which  a  year's  premiums  have  been  paid 
are  unexhausted,  and  where  there  may  or  may  not 
be,  upon  one,  or  two,  or  more,  or  all  of  them,  losses 
to  a  large  amount,  or  to  a  small  amount,  or  no 
losses  at  all.    Therefore,  the  company,  in  the  mode 
sn^ested  by  them,  are  obliged  to  resort  to  a  specu- 
lative mode  of  ascertaining  the  probable  amount 
of  the  risk  which  continues ;  but  I  see  no  warrant 
in  the  Income  Tax  Acts,   nor,  indeed,   in    the 
principle  of  the  law,  which  will  enable  th^s  to  be 
dUme.     Under  these  circumstances,  therefore,  it 
seems    to    me    that,    unless    we    revert    to    the 
133rd  and  134th  sections  of  the  Act  which  have 
been  referred  to,  but  which  do  not  apply  in  the 
present    instance,  the    case    stands    thus:    The 
only  mode  in  which  one  can  really  say  what  is  net 
profit  is  by  taking  on  the  one  side  the  whole 
receipts,  and  on  the  other  side  the  actual  expendi- 
tare  or  disbursements  for  the  given  year,  and  all 
that  remains  is,  at  least  for  the  time,  profit ;  and, 
therefor^,  taking  the  sum  of  682,0002.  and  odd  as 
having  been  paid  to  and  received  by  the  company 
in  the  year  1873,  and,  takiuflr,  on  the  other  hand, 
losses  during  that  year  to  the  amount  of  275,0002. 
and  odd,  expenses  to  the  amount  of  221,0002.  and 
odd,  and  some  further  disbursements  which  it  is 
admitted  should  be  allowed,  and  which  reduces 
the  sum  on  the  profit  side  to  50,0002.,  their  profit 
for  the  year  1873  is  50«0002. ;  and  if  everything  were 
to  stop  at  ouce,  and  if  nothing  further  were  done 
by  the  company,  50,0002.  would  be  the  amount  of 
their  profits.     It  is  open  to  this  obi^ervation,  how- 
ever, and  that  is  why  this  mode  does  not  do,  and  I 
do  not   know  any  mode  which  can   do,   perfect 
justice ;  and  it  is  this,  that  the  company  remain 
under  the  liability  of  paying  the  amount  of  any 
losses  in  respect  of  these  policies  upon  which  they 
have  received  the  600,0002.  premiums,  which  may 
occur  in  the  course  of  the  ensuing  year;   and  if 
they  do  occur,  it  is  quite  clear  that  the  amount 
of  the  profits  upon  which  the  income  tax  has  been 
assessed    and   paid   will   be   thereby  diminished. 
But  there  is  a  prevision  for  that  in  the  Act.     If 
they  leave  off  business  the  134ch   section  applies, 
and  then  a  calculation  is  made  in  which  perfect 
justice  upon  the   figures  is  done.     If,   upon    the 
other  hand,  they  continue  their  business,  then  at 
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the  end  of  the  year  1874  they  again  take  the 
amount  of  premiums  which  they  have  received  on 
the  one  side  and  they  take  the  receipts  and  any 
other  sums  of  money  which  may  be  properly  set 
off  against  the  amounts  received,  and  thevtake 
the  amount  of  the  losses  against  which  the 
600,0002.  and  odd  has  been  received  in  the  year 
before,  so  that  year  by  year,  as  they  go  on,  tnere 
is  an  absolute  balancing  of  accounts,  and  it  is 
only  when  the  last  year  oomes — if  a  last  year  does 
come — when  the  company  are  about  to  cease 
carrying  on  their  business,  that,  although  they 
will  have  paid  the  income  tax  upon  the  same  sum 
of  600,0002.  and  odd  of  premiums,  they  may  leave 
off  business  within  a  month,  but  are  liable  to  make 
good  any  loss  which  may  happen  npon  the  policies 
in  respect  of  which  this  600,0002.  and  odd  has 
been  paid.  But  that,  as  I  have  before  said,  can 
only  happen  in  the  last  year  of  the  business 
being  carried  on ;  and  if  that  should  happen,  then, 
by  the  134th  section,  there  is  a  provision  for  the 
fact  being  ascertained  and  the  matter  being 
made  clear  in  some  way  or  the  other,  and  a 
deduction  if  necessary  being  made.  Looking, 
therefore,  at  the  very  nature  of  the  case,  and  to 
the  absolute  impossibility  of  doing  perfect  justice, 
because,  even  if  we  were  to  taVe  it  npon  an  estimate 
of  an  actuary,  which  might  be  fair  enough,  if  we 
take  into  account  the  number  of  policies  and  the 
amount  of  premiums  paid  upon  them  in  numerous 
small  sums,  amounting  in  the  aggregate  to  some 
hundreds  of  thousands  of  pounds,  it  would  cost 
more  money  to  get  the  calculations  made  by  an 
actuary  or  anybcSy  else  than  perhaps  double  the 
amount  of  the  income  tax  which  has  to  be  paid. 
Under  the  circumstances,  then,  and  seeing  that  at 
the  moment  it  is  profit,  and  that,  if  any  wrong  be 
done  by  losses  afterwards  oocurring,  that  will  all 
be  taken  into  consideration  in  the  next  year's  ao- 
count,  it  seems  to  me  that  the  only  way  in  which 
something  as  near  to  exact  justice  as  possible  can 
be  arrived  at  in  a  case  of  this  natnre  is  by  taking 
the  accounts  as  they  have  been  made  out  and  ad- 
justed and  the  income  tax  upon  thf^m  assessed. 
Our  judgment,  therefore,  will  be  for  the  Crown. 

Amfulett,  B. — I  am  of  the  same  opinion.  I  was 
certainly  struck  in  the  first  instance  with  what 
seemed  to  me  to  be  an  apparent  injustice  in  thid 
mode  of  assessing  the  duty,  but  on  further  con- 
sideration I  saw  that  the  injustice,  if  any,  was 
really  confined  to  the  first  year  when  the  company 
commenced  busines.**.  In  the  first  year  there 
would,  lio  doubt,  be  this  injustice,  which  has  been 
pointed  out  by  my  Lord — they  m  onld  lie  charged 
upon  all  the  pi  emiums  received,  though  as  to  some 
or  most  of  them  there  would  be  a  liability  of  loss, 
and  in  strictness  that  loss  ought  to  have  been 
taken  into  account  in  the  first  year  when  the  busi- 
neas  commenced.  Not  very  much  injury,  how- 
ever, arises,  because  in  the  very  next  year — one 
year  too  late,  no  doubt,  so  far  as  strict  justice  is 
concerned — these  losses  are  all  brought  into  the 
account  and  are  allowed  as  a  deduction  to  the  com- 
pany. It  is  not  a  recurring  loss.  After  that 
system  has  been  once  begun,  there  is  really  no  in- 
justice at  all  lor  the  subsequent  years,  unless  it 
should  happen  that  the  business  was  an  increasing 
business  ;  and  then,  with  regard  to  the  increase  ot 
busincHS  done  \t\  any  snbsequent  year,  there  would 
be  a  slight  modicum  of  loss,  the  same  as  there  was 
in  the  first  year;  but  on  the  other  hand,  if  in  any 
subsequent   year  the  business  diminiHhed,  then 
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this  way  of  keeping  the  aocoants  would  be  in 
favour  of  the  company ;  and  I  observe  that  in  these 
three  vears  there  was  in  the  last  year  a  not  incon- 
siderable reduction  in  the  premiums  received.    In 
that  case  it  is  actually  rather  an  advantage  to  the 
company  than  otherwise.   Taking,  therefore,  three 
years  together,  and  taking  the  average,  supposing 
the  business  to  remain  stationaiy,  there  is  no  re- 
curring loss  at  all.    The  only  thing  is  this,  which 
my  Lord  has  pointed  out,  if    the    business  be 
stationary  the  account  would  be  perfectly  accurate 
for  this  year  upon  the  average  of  the  three  years 
in  this  way  of  taking  it;  and  assuming  for  the 
moment  that  the  business  did  remain  stationary, 
the  only  possible  further  injury  which  could  be 
done  would    be   after  the  last  year,  when  the 
oompany    would  have  paid  income  tax  upon  the 
whole    amount    of    the    premiums,    and    then 
ihere    would     be    some   loss    which    would    re- 
main unaccounted   for  in   consequence  of   their 
having  ceased  to  carry  on  business.    I  have  no 
doubt  that,  under  the  section  of  the  Act  of  Parlia- 
ment which  has  been  referred  to,  if  this  company 
should  happen  to  come  to  an  end  of  their  undertak- 
ing, an  allowance  would  be  obtained  from  the  com- 
missioners in  respect  of  that  loss,  which  had  not 
been  taken  into  account  during  the  year  in  which 
the  premiums  upon  the  policies  were  paid,  and 
which  would  be  a  loss  which  had  never  been 
brought  into  the  accounts  in  favour  of  the  com- 
pany.   I   cannot,  therefore,   help   thinking  that 
really  the  inconvenience  is,  at  any  rate  now,  after 
the  insurance  office  has   been  started  for   some 
years,  extremely  small;   and  when  we  consider 
the  inconvenience  of  having  recourse  to  estimates 
and  averages  for  the  purpose  of  ascertaining  how 
much  coniingent  loss    ought  to  be  taken  into 
account  during  the  year  in  which  the  premiums 
are  paid,  I  think  that  the  insurance  oompany  them- 
selves would  find  that  they  would  gain  nothine 
by  now  making  any  change  of  plan.    If  they  find 
it  to  be  for  their  interest  to  adopt  a  new  system, 
I  by  no  means  intend  to  say  that  if  they  choose 
at  a  future  time  to  alter  their  mode  of  taking  the 
account,  and  to  set  aside,  for  instanoef  some  fund 
to  answer  contingent  losses  in  the  next  year ;  if 
they  choose  to  do  that,  and  make  it  intelligible, 
I  by  no  means  say  that  they  may  not  oblige  the 
commissioners  to  accept   the   accounts   in  that 
amended  form.   But  they  have  not  done  so.  They 
have  kept  the  accounts,  I  have  no  doubt,  in  the 
most  convenient  way,  taking  the  premiums  as 
receipts  in  the  year,  and  taking  the  actual  losses 
incurred  in  that  year  as  a  payment,  and  striking 
the  balance,  and  calling  the  balance  profit.    It  is 
not  exactly  mathematically  accurate,  but  that  is 
the  way  in  which,  as  beiiween  themselves  and  their 
own  shareholders,  they  have  found  it  most  con- 
venient to  keep  their  books;   and,  therefore,  I 
think  that  as  long  as  they  keep  their  books  in 
this  way,  the  commissioners  have  a  right  to  apply 
the  same  rule  in  estimating  the  amount  upon 
which  they  ought  to  be  assessed.    Under  these 
circumstances,  I  think  that  we  ought  to  give  our 
judgment  for  the  Crown. 

HuDDiiESTON,  B. — I  should  have  thought  that 
the  most  convenient  way  for  the  insurance  com- 
pany to  have  kept  their  accounts  would  have  been 
to  have  debited  themselves  first  of  all  with  the 
amount  of  premiums  applicable  to  the  risks  of  the 
year ;  that  is  to  say,  they  might  very  readily  have 
ascertained  when  the  premiums  were  paid,  in  what- 


ever month  it  was,  how  much  of  them  was  appli- 
cable to  the  current  year,  and  how  much  would  be 
applicable  to  the  risks  to  be  incurred  in  the  suc- 
ceeding year,  assuming  them  to  be  annual  pay- 
ments ;  and  thev  might  very  readily  have  carried 
out  a  figure  which  would  really  represent  the. 
amount  applicable  to  the  rates  of  that  year — ^that 
is  to  say,  tney  might  either,  in  the  first  instance, 
have  taken  the  gross  sum  of  the  premiums  re« 
ceived,  deducting  therefrom  such  proportion  at 
would  be  applicable  to  the  succeeding  year,  and 
have  debitea  themselves  with  the  b&lance;  or 
they  might  have  done  it  in  the  way  in   which 
it  is  suggested  by  the  company  that  they  should 
now  do  it  here,  they  might  have  debited  them- 
selves with  the  gross  sum,  and  then  have  credited 
themselves  with  the  actual  sum  which  would  be 
applicable  to  the  next  year;  and  in  that  case  I 
think  that  they  probably  would  have  got  at  the 
right  amount  of  the  gross  profits.    I  do  not  see 
that  in  the  case  of  fire  insurances  such  a  course 
would  be  very  difficult,  or,  perhaps,  as  difficult  as 
in  the  case  of  life  insurances.    This,  however,  the 
company  has  not  done.     What  they  have  done  is 
this :  under  these  three  years  they  have  debited 
themselves  first  with  the  gross  sum  of  the  year, 
the^  have  then  added  to  that  sum  the  sum  with 
which  they  say  they  have  credited  themselves  in 
the  previous  year,  and  then,  adding  to  that  the  sum 
receivable  from  interest,  they  carry  to  the  other 
side  of  the  account  first  their  looses,  next  their 
expenses,  and  then  their  dividends,  which  are  all 
proper  items  of  deduction,  and  then  they  take 
an    arbitrary    sum,    which     they    say    (but   we 
have   no   evidence  whatever  of  the  fact)  would 
represent  the  unearned  premiums,  and  they  take 
that  at  something  like  33  per  cent.      We  have 
to     decide    whether    the     difference     between 
the  two  sides  of  the  account,  as  stated  by  the 
oompany,  is  "  the  full  amount  of  the  balance  of 
the  profits  or  gains  of  such  trade  upon  a  fair  and 
just  average  of  three  years.''    They  do   it  with 
reference  to  the  three  years.    It  is  quite  clear  to 
me,  looking  at  this  arbitrary  sum  which  they  pnt 
in  the  credit  side  of  the  account,  that  they  have 
not  arrived  at  "  the  full  amount  of  the  balance  of 
the  profits  or  gains  of  such  trade  upon  a  fair  and 
just  average  of  three  years."    They  have  not  (as 
is  found  by  the  case)  kept  their  accounts  in  that 
way  as  between  themselves  and  their  shareholders, 
and  I  find  it  also  stated  that  "  this  was  the  first 
year  in  which  they**  (that  is  the  "  unearned  pre- 
miums ")  "  were  taken  into  account  by  the  oom- 
pany in  making  their  return."     Now,  an  obvious 
inconvenience  arises.     Supposing  that  at  the  ex- 
piration of  the  next   three    years  the  oompany 
should  feel  themselves  justified  in  establishing  a 
different  mode  of  accounts ;  it  might  be  that  they 
would  not  carry  to  the  debit  of  the  first  year  of 
the  next  three  years  that  sum  which  they  had 
carried  to  their  credit  in  the  year  previous  to  the 
first  of  the  three  years,  and  then  justice  would  not 
be  done.    I  cannot  help  thinking  that,  as  tue  oom- 
pany have    not  in  their  accounts  adopted  this 
method  of  computation,  as  this  is  the  first  year 
in  which  they  have  made  this  attempt  at  changing 
the  mode  of  keeping  or  stating  the  accounts,  they 
must  be  bound  by  their  accounts;  and  really,  as 
pointed  out  by  my  Lord  and  my  brother  Amphlett, 
in  the  result,  eonvmiMibua  annis,  no  injustice  will 
be  done.    If  they  find  that  in  one  year  there  are 
great  losses  they  may,  under  the  I33rd  section, 
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set  the  matter  pot  right  by  the  commissioners. 
&  they  stop  basiness  they  may,  under  the  134th 
section,  obtain  the  proper  return  of  what  they 
have  overpaid.  On  toe  whole,  I  think,  looking  at 
the  case  as  stated  before  as,  that  oar  judgment 
must  be  for  the  Grown. 

EzLLT,  C.B. — I  may  add  that  it  is  not  unworthy 
of  consideration  that  the  company  have  in  their 
hands  during  the  whole  of  the  year,  say  1873, 
from  the  time  of  the  receipt  of  each  premium,  the 
premiums  upon  the  whole  of  these  policies,  and  so 
they  have  in  the  year  1874,  until  tne  losses  with 
respect  to  the  policies  begin  to  be  sustained. 
They  possess  this  advantage,  which  is  a  great  one 
to  them.  We  do  not  think  that  this  is  a  case  for 
costs.    Each  party  must  pay  its  own  costs. 

Judgment  for  the  Grown, 

Solicitors  for  the  Company  (appellants),  Oliver 
and  Sons, 

Solicitor  for  the  Crown  (respondents),  The  SolU 
eiior  of  Inland  Revenue. 


Jan.  31  and  Feb.  1  and  2, 1876. 

The  Gssena  Sulphur  Gompant  (Limited)  v. 
Nicholson  ;  and  the  Calcutta  Jute  Mills  Gom- 
PAHT  (Limited)  v.  Nichouson. 

Bevenue — Income  tax — Company  incorporated  and 
registered  in  England — Jiusmees  a/nd  profits 
carried  on  ani  earned  abroad — 5  ^  6  Vict.  c.  35, 
».  40,  and  16  4-17  Vict.  c.  34,  e.  2,  sch.  P.— "  Per- 
son residing  vnihin  the  United  Kingdom" — 
**  Trade  carried  on  in  the  United  Kingdom  or 
^ewhere" — Residence  of  a  joint^tock  com/pany. 

The  Cessna  Bvlphur  Company,  incorporated  in 
1871  under  the  Companies  Acts  of  1862  afu21867, 
with  a  capital  of  35,000^,  in  101.  shares,  and  re- 
gistered in  Italy  for  all  purposes  in  1872,  was 
formed  for  the  purpose  of  developing  and  working 
the  mines  of  sulphur  at  Cessna,  in  Italy,  a/nd  the 
manufacture  and  sale  of  sulphur  there,  with 
pewer  to  take  occupation  of  lands  wherever  sul- 
phur was  likely  to  be  found.  As  regards  its 
affairs  in  the  United  Kingdom,  the  company  is 
managed  by  a  board  of  directors,  who  hold  their 
meetings  cU  the  registered  office  of  the  company  in 
London.  An  Italian  delegation,  consisting  of 
two  or  three  members  of  the  board,  reside  in 
Italy,  and  carry  on  aU  the  practical  management 
of  the  company^s  properties  and  affairs,  one  of 
them  being  the  managing  director  of  the  company, 
and  residing  at  Cessna,  where  all  the  operations 
connected  with  the  m,anufactu,re  and  sale  of 
sulphur  are  exclusively  carried  on  and  tfis  profits 
are  earned.  The  Italian  rftemhers  of  tlie  board 
are  in  constant  correspondence  with  their  cO' 
directors  resident  in  Prance  and  England,  who 
meet  al  the  registered  London  office ;  and  the 
working  of  tlie  mines,  the  mode  of  the  disposal 
thereof,  and  the  general  business  of  the  company, 
are  wholly  under  the  ord*ir,  direction,  and 
management  of  the  directo^rs,  subject  to  the 
c(mtrol  of  general  m*>etings,  as  pro  aided  by  tlie 
articles.  The  original  account  books  and  all  the 
moneys  are  kept  at  Cfs&na,  but  copies  of  such 
books  are  sent  to  London,  wh*n'e  the  register  of 
shareholders  prescribed  by  Eaglish  law  is  kept. 
The  company's  principal  banking  accounts  are 
kept  at  Turin  and  Fans,  the  London  banking 
account  being  kept  for  payment  of  office  and  ad- 


ministratvoe  expenses  and  the  dividends  required 
for  the  English  sha/reholders,  which  are  the  only 
part  of  the  company^s  profits  which  are  sent  to 
England.  The  shares  of  the  company  are  divided 
between  English  and  foreign  holders  in  the  pro- 
portion of  8924  held  in  England  to  26,076  held 
abroad. 

The  Calcutta  Jute  MiUs  Company,  incorporated  in 
1872,  under  the  Comnanies  Acts  1862  athd  1867, 
with  a  capital  of  120,000L,  in  20Z.  shares,  was 
formed  for  the  pwrpose  of  taking  over  the  business, 
goodwill,  a/nd  plant  of  certain  jute  miUs  nea/r 
Caleutta,  then  belonging  to  and  carried  on  by  a 
firm  of  merchants  resident  there.  The  affcdrs  of 
the  company  in  the  United  Kingdom  are  managed 
by  a  board  of  not  less  than  five  directors,  by 
whom  one  of  the  shareholders  residing  in  Cal- 
cutta was  appointed  to  be  the  managing 
agent  and  resident  director  of  the  company  in 
India,  and  by  whom  and  under  whose  entire  con- 
trol the  bwying  of  the  raw  material  amd  its 
m>a/nufa>cture  and  sale,  obs  well  as  all  the  operations 
connected  with  the  company* s  business  in  all  its 
branches,  are  whoUy  and  euiclusively  carried  on 
in  India,  where  alone  the  profile  of  the  company 
are  earned ;  the  company  neither  bwyiTig,  m>anu- 
facturing,  nor  selling  in  the  United  Kingdom, 
There  is  both  an  Indian  and  an  English  share 
register,  and  rather  more  than  half  the  capital 
and  shares  are  owned  by  residents  in  India,  The 
company  has  no  office  or  place  of  business  in  Eng- 
lana,  but,  for  purposes  of  registrcUion,  its  address 
is  ala  merchant's  office  in  London,  where,  by  leave 
of  the  occupier,  the  meetings  of  the  company  are 
held.  The  books  of  accounts,  docwnents,andmorMys 
are  kept,  received,  and  dealt  with  by  the  manager 
in  India,  and  the  company  has  no  property  in  the 
United  Kingdom.  Nothing  whatever  comes  into 
the  hands  of  the  English  directors,  except  periodi- 
cal remittances  from  CalctUta  to  defray  necessary 
expenses,  and  such  portion  of  the  profits  realised 
in  India  as  a/re  divisible  a^s  dividends  amongst 
the  shareholders  in  the  United  Kingdom ;  and  all 
that  takes  place  in  England  after  receiving  such 
proportion  of  the  profits  is  the  calling  by  the 
directors  of  a  meeting  of  shareholders,  and  a  de- 
claration by  the  directors  of  the  amount  to  be  dis- 
tributed  by  way  of  dividend  amongst  the  English 
shareholders  for  the  current  year. 

The  companies  having  been  assessed  to  incoTnp.  tax  in 
respect  of  the  entire  gains  or  profits  of  their 
business  carried  on  by  them  in  Italy  and  India 
respectively,  appealed  therefrom,  and  contended 
that  they  were  only  liol}le  to  be  assessed  on  the 
portion  of  their  profile  remitted  to  Enghind  for 

*  distribution  in  the  way  of  dividends  amongst  the 
shareholders  resident  in  the  United  Kingdom. 

Held  by  the  Court  (Kelly,  C.B.,  and  Huddlesfon,  B.), 
giving  judgment  in  favour  of  the  Crown  in  ea^h 
case,  tluxt  it  was  clear  from  the  constitution  of 
both  companies,  as  shown  by  their  articles  of  asso- 
ciation, that  the  entire  and  absolute  control  of  their 
affairs  and  business  was  vested  in  and  exercised 
by  a  board  of  direcUrrs  in  London,  which  place 
was  tlierefore,  in  each  case,  the  seal  of  business  of 
the  company,  at  which  il  must  be  deemed  to 
**  reside,*'  and  that  in  effect  the  companies  there- 
fore were  to  be,  and  were  rightly,  assessed  ^<u  a 
"  person  residing  within  ttie  United  Kingdom,** 
upon  the  whole  of  the  ayinwd  proiits  or  gains  of 
their  businesses  carried  on  in  Italy  and  India -re- 
spectively. 
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Per  Curiant, — A  corporation  is  not  a  partnership, 

nor  a/re  the  shareholders  in  a  jomt-stock  company 

partners ;  a/nd  a  company  cannot  he  dimded  into 

two  portions^  the  English  a/nd  the  foreign,  and 

income  tax  he    assessed  only  upon  the  profits 

accruing  or  helimging  to  the  sha)  eholders  residing 

in  EngUund. 

Thb  Cominissionerb  of  Income  Tax  for  tho  cifcy 

of  London  assessed  the  above  first-named  company, 

the  Cesena  Snlphnr  Comp&ny,  in  the  sam  of  58346., 

under  schedule  D,  in  respect  of  their  entire  profits 

in  their  business  of  sulphur  miners,  &c.,  at  Cesena, 

in  Italy.    They  also  assessed  the  other  company, 

the  Calcutta  Jute  Mills  Company,  under  the  same 

schedule,  in  respect  ot  their  profits  in  the  sum  of 

25,0002.,  hevas  tneir  entire  or  aggregate  gains  for 

the  year  1874,  as  spinners  and  manufacturers  of 

jute  in  India.  The  company  in  each  case  appealed, 

and  contended  that  tne  assessment    should  be 

restricted  to  the  portion  of  the  profits  distributed 

amouffst  the  sharcholderB  resident  in  the  United 

Kingdom,  and  thereupon  the  Commissioners  of 

Inland  Bevenue,  in  conformity  with  the  provisions 

of  the  37  Yict.  o.  16,  a.  7,  stated  two  cases  for  the 

opinion  of  the  court. 

The  question  raised  and  the  point  involved  in 
these  two  cases  being  very  similar,  the  court 
decided  to  hear  the  ar^ments  in  each  of  them  in 
succession  before  delivering  their  judgment  in 
either. 

The  following  are  the  material  portions  of  the 
oases  that  were  so  stated : 

The  Cesena  Sulphub  Company  (Limited). 
1,  2.  The  Cesena  Sulphur  Company  (Limited), 
hereinafter  called  the  company,  was  formed  to  carry 
on  the  trade  or  business  of  sulphur  miners,  manu- 
&cturers,  or  merchants,  at  Cesena,  in  the  province 
of  Firli,  in  Italy.  It  was  incorporated  under  the 
Companies  Acts  1862  and  1867  on  the  27th  Oct. 
187I»  with  a  capital  of  850,000^.,  divided  into 
35,0()0  shares  of  1 01.  each,  and  was  subsequently 
registered  in  Italy,  for  all  purposes,  in  the  follow- 
inff  year,  viz.,  on  the  1st  Nov.  1872. 

S.  By  the  articles  of  association  (forming  part  of 
the  case)  the  company,  so  far  as  its  affairs  in  the 
United  Kingdom  are  concerned,  is  managed  by  a 
board  of  eight  directors,  holding  their  meetings  at 
the  registered  office  of  the  company  in  Engmnd. 
There  is  an  Italian  delegation,  consisting  of  two 
or  three  members  of  the  board,  resident  in  Italy, 
by  whom  all  the  practical  management  of  the 
company's  pro|>erties  and  affairs  is  carried  on. 
One  of  the  Italian  directors  is  managing  director 
of  the  company,  and  resides  at  Cesena. 

4.  All  the  operations  connected  with  the  nianu- 
faoture  and  sale  of  sulphur  are  wholly  and  exclu- 
sively earned  on  at  Cesena,  where  the  p-ofils  o 
the  company  (if  any)  are  earned,  but  the  Italian 
members  of  the  board  are  in  constant  correspon- 
dence with  their  co-directors  rcisident  in  France 
and  England,  who  meet  at  the  English  registered 
office,  No.  84,  King  William-street,  in  the  City  of 
London. 

5.  Transcripts  and  copies  of  the  company's 
books  of  accounts  are  sent  to  London,  where  the 
register  of  the  phareholders,  prescribed  by  the 
English  law,  is  kept,  but  all  the  original  books  of 
acooants  of  the  company,  and  all  its  moneys,  are 
k^pt  in  Italy,  the  dividends  required  K)r  the 
English  shareholders  being  the  only  part  of  its 
profits  which  are  sent  to  this  country.  The  prin- 
cipal banking  accounts  of  the  company  are  kept 


at  Turin  and  %t  Paris ;  the  London  banking  ac- 
counts being  kept  for  the  payment  of  offices  and 
administrative  expenses  and  of  dividends  here. 

6.  The  shares  of  the  company  are  divided  be- 
tween the  English  and  foreign  shareholders  in  the 
proportion  of  8924  held  in  England  to  26,076  held 
abroad. 

7.  The  assessment  or  tax  is  leviable  under 
Schedule  D  of  the  Acts  of  5  &  6  Yict.  c.  35,  and 
16  &  17  Yict.  34 ;  under  the  former  of  those  Acts 
(see  sect.  1,  Schedule  D)  certain  duties  are  granted 
to  Her  Majesty  upon  the  annual  profits  or  gains 
arising  or  accruing  to  any  person  residing  in  Grreat 
Britain  from  any  kind  of  property  whatever, 
whether  situate  in  Great  Britain  or  elsewhere 
.  .  .  and  upon  the  annual  profits  or  gains  arising 
or  accruing  to  any  person  residing  in  Great 
Britain  from  any  profession,  trade,  employment, 
or  occupation,  whether  the  same  shall  be  respec- 
tively carried  on  in  Great  Britain  or  elsewhere. 

8.  By  sect.  40  of  the  first  mentioned  Act  it  is 
enacted  that  all  bodies  politic,  corporate,  or 
collegiate,  companies,  fraternities,  &c.,  whether 
corporate  or  not  corporate,  shall  be  chargeable 
with  such  and  the  like  duties,  as  any  person 
wbuld,  under  and  by  virtue  of  the  said  Act,  be 
chargeable  with. 

9.  By  16  &  17  Yict.  c  34,  the  like  duties  as  are 
referred  to  in  paragraph  7,^  are  granted  to  Her 
Majesty  upon  profits  arising  from  property,  pro- 
fession, trade,  and  offices  (inter  alia)  sect.  2. 

Schedule  D. 

For  and  in  respect  of  the  annual  profits  or  ^ins 
arising  or  accraing  to  any  person  residing  withm  the 
United  Kingdom  from  any  profession,  trade,  em- 
ployment, or  vocation,  whether  the  same  shall 
be  respectively  carried  on  in  the  United  Kingdom 
or  elsewhere. 

10.  By  5  <&  6  Yict.  c.  80,  s.  2,  persons  entrusted 
with  the  payment  of  foreign  dividends  or  annai- 
ties  are  required  to  deliver,  for  the  use  of  the  Com- 
missioners of  Taxes,  true  and  perfect  accounts  of 
the  amount  of  the  annuities  and  shares  payable 
by  them  respectively,  and  the  said  commissioners 
are  enipowered  to  make  an  assessment  thereon 
under  Schedule  G. 

And  by  sect.  10  of  the  16  &  17  Yict.  c.  34,  the 
provision  so  made  by  the  last  recited  Act  is  ex- 
tended to  the  assessing  and  charging  of  the 
duties  granted  by  the  Act,  "as  well  on  such 
dividends  and  shares  of  annuities  aforesaid,  as  on 
all  interest,  dividends,  and  other  annual  payments 
payable  out  of  or  in  respect  of  the  fnnds  or  shares 
of  any  foreign  company,  society,  adventure,  or 
concern,  and  which  said  interest,  dividends,  or 
other  annual  payments,  have  been  or  8hall  be 
entrusted  to  any  person  in  the  United  Ejugdom 
for  payment  to  any  persons,  corporations,  com- 
panies, or  societies  in  the  United  Kingdom ;" 
and  all  persons  entrusted  with  the  payment  of 
any  such  interest,  dividends,  or  other  annual  pay- 
ments as  aforesaid  in  the  United  Kingdom,  or 
acting  therein  as  agents,  or  in  any  other  cha- 
n\oter,  are  required  to  perform  all  such  acts  and 
things  in  order  to  the  assessing  of  the  duties  on 
such  interest,  dividends,  and  other  annual  payments 
as  are  required  to  be  done  by  persons  entrusted 
with  the  pnyment  of  annuities  or  any  dividends 
under  the  5  &  6  Yict.  c.  80,  above  referred  to. 
And  the  assessment  of  the  duties  on  all  suoh  in- 
terest, dividends,  and  other  annual  payments  as 
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aforesaid,  shall  be  made  by  the  Gommissioners  for 
Special  Purposes  onder  Schedule  D. 

11.  By  sect.  5  of  the  18  &  17  Yict.  a  84,  the 
duties  thereby  imposed  are  directed  to  be  assessed 
under  the  regulations  of  the  statute  5^6  Yict. 
a  35. 

12.  The  duties  granted  by  16  &  17  Yict.  o.  3i, 
have  been  continued  at  various  rates  by  a  series 
of  subsequent  Acts,  and  the  Act  imposing  the 
duty  for  the  year  1874  is  the  37  Yict.  c.  16. 

13.  The  conrimissioners,  having  reeard  to  the 
articles  of  association  accompanying  the  case,  and 
to  the  certificate  of*  incorporation  pifirned  by  the 
Begistrar  of  Joint-stock  Companies,  and  also  to  the 
fact  that  the  registered  office  of  the  company  is  in 
England,  where  the  directors  meet,  and  direct,  and 
control  the  main  operations  of  the  company,  were 
of  opinion  that  the  company  is  an  English  com- 
pany, formed  under  the  Joint-stock  Companies 
Acts,  for  carrying  on  an  undertaking  abroad,  and 
is,  by  virtue  of  sects.  40  &  192  of  the  5  &  6  Yict. 
c  35,  in  the  same  position  as  a  "  person  "  residing 
within  the  United  Kingdom,  and  liable  under  the 
provisions  of  the  5  &  6  Yict.  c.  35,  sect.  1,  and  16  & 
17  Yict.  c.  34,  8.  2,  to  make  a  return  of  the  whole 
of  the  profits  of  any  trade,  whether  the  same  shall 
be  carried  on  in  the  United  Kingdom  or  else- 
where. 

The  commissioners  were  further  of  opinion  that 
the  decision  of  the  Court  of  Exchequer  in  the  case 
of  The  Imperial  Ottoman  Bank  v.  Ths  Attorney' 
General,  Alexander,  and  othere  (31  L.  T.  Bep.  N.  S. 
694 ;  L.  Bep.  10,  Ex.  20 ;  44  L.  J.  3,  Ex.)  was  not 
adverse  to  out  confirmatory  of  the  contention  of 
the  Crown  in  the  present  case;  the  Court  of 
Exchequer  having  there  decided  that  the  residence 
of  a  corporation  must  be  regarded  as  the  place  of 
its  incorporation,  which,  in  the  case  of  the  Cesena 
Sulphur  Company,  is  within  the  United  Kingdom. 
That  the  5  &  6  Yict.  c.  80,  s.  2,  and  sect.  10  of  the 
16  &  17  Yict.  c.  40,  referred  to  by  the  company  in 
the  present  case,  do  not  bear  upon  the  question  at 
issue,  and  apply  only  to  agents  or  other  persons 
entrusted  with  the  payment  of  dividends  or  other 
annual  payments  payable  out  of  or  in  respect  of 
stocks,  funds,  or  shares  of  any  foreign  company, 
society,  or  concern. 

14.  The  assessment  was  accordingly  confirmed 
upon  the  whole  of  the  profits  of  the  company. 

15.  The  question  for  the  opinion  of  the  court  is 
whether  the  company  is  bound  to  make  a  return 
in  respect  of  e\\  annual  profits  wholly  made  by  its 
business  in  Italy,  including  the  portion  paid  to  the 
Italian  shareholders,  and  is  chargeable  to  income 
tax  thereon ;  or  whether,  as  is  contended  on  the 
part  of  the  company,  the  London  directors  are 
oound  only  to  make  a  return  and  to  pay  income 
tax  in  respect  of  so  much  of  the  profits  made 
abroad  as  actually  pass  through  their  hands  for 
diBtribntion  among  the  shareholders  residing  in 
the  United  Kingdom. 

Points  for  argument  on  behalf  of  the  appellants. 
— First,  that  the  company  is  not  a  person  residing 
within  the  United  Kingdom,  within  the  meaning 
of  schedule  D  to  the  Acts  5  &  6  Yict.  c.  35,  and 
16  &  17  Yict.  c.  34,  respectively.  Secondly,  that 
residence  in  the  United  Kingdom  cannot  be  pre- 
dicated of  a  company  within  the  meaning  of  the 
said  Acts.  Thirdly,  that  there  is  no  one  within 
the  United  Kingdom  who  receives  any  profits  in 
respect  of  the  said  company's  business,  other  than 
the  amount  of  dividends  required  for  the  share- 


holders in  this  country.  Fourthly,  that  the  profits, 
other  than  the  aforesaid  amount  of  dividends, 
accrue  outside  the  United  Kingdom,  and  are  re- 
ceived by  persons  not  resident  within  the  United 
Kingdom.  Fifthly,  that  no  part  of  the  profits  of 
the  said  company  is  liable  to  income  tax  except 
the  amount  of  dividends  distributed  among 
shareholders  in  the  United  Kingdom. 

Points  for  the  Crown. — That  the  Cesena  Sulphur 
Company,  being  tfn  English  company,  registered 
in  England  un&r  the  Companies  Acts  1862  and 
1867,  and  having  also  the  registered  office  of  the 
company  in  England,  is  in  the  same  position  as  a 
person  residing  in  the  United  Kingdom,  and  is 
liable  to  income  tax  under  schedule  D  of  the  Acts 
5  A  6  Yict.  c.  35,  and  16  A  17  Yict.  c.  34,  in 
repect  of  the  annual  profits  and  gains  of  the 
company,  whether  made  in  England  or  elsewhere. 
Secondly,  that  on  the  facts  of  this  case  the  com- 
pany resides  in  the  United  Kingdom,  and  not  in 
India.  Thirdly,  that  the  provisions  of  sect.  10  of 
the  16  A  17  Yict.  o.  34,  relied  on  by  the  appel- 
lants, apply  to  the  case  of  dividends  payable  ny  or 
for  a  company  or  concern  to  shareholders  residing 
in  the  United  Kingdom,  and  have  no  application 
to  the  present  case.  Fourthly,  that  the  return 
made  by  the  secretary  of  the  company  is  bad  in 
law. 

The  Calcutta  Jute  Mills  Compakt  (Ldcitsd). 

Case. 

1.  The  Calcutta  Jute  Mills  Company  (Limited) 
(hereinunder  called  "  the  company  ")  was  formed 
for  the  purpose  of  taking  over  the  business,  good- 
will, ana  plant  of  certain  jute  mills  at  Ishera,  near 
Calcutta,  in  India,  belonging  to  and  then  carried 
on  by  a  firm  of  merchants,  Messrs.  Borradaile, 
Schiller,  and  Co.,  resident  there. 

2.  The  company  was  incorporated  under  the 
Companies  Acts  1862  and  1867,  on  the  16th  April 
1872,  with  a  capital  consisting  of  120,0002.,  in  6000 
shares  of  201,  each. 

3.  By  the  articles  of  association  (a  copy  of  which 
forms  part  of  the  oase)  the  company,  so  far  as  its 
affairs  in  the  United  Kingdom  are  concerned,  is 
managed  by  a  board  consisting  of  not  less  than 
five  directors.  The  directors  have  {inftir  alia) 
power  to  appoint  one  or  more  persons  resident  in 
Ualoutta  as  **  the  Calcutta  directors."  As  a  matter 
of  fnct,  there  is  at  the  present  time  one  Calcutta 
director,  Mr.  George  Muirhead  Sturthers,  who  is  a 
large  shareholder  m  the  company,  and  the  acting 
partner  of  t.he  firm  of  Messrs.  Borrcwiaile,  Schillor, 
and  Co.,  of  Calcutta,  the  former  proprietors  of  the 
mills. 

4.  On  or  about  the  1st  May  1872,  the  company 
commenced  business  as  spinners  and  manufac- 
turers of  jute  at  Ishera,  in  Calcutta,  aforesaid,  and 
not  elsewhere. 

5.  The  bnying  of  the  raw  material  and  the 
manufacture  and  sale  of  the  same,  as  well  as  all 
the  operations  connected  with  the  business  of  the 
company  in  all  its  branches,  are  wholly  and  ex- 
clusively carried  on  in  Inlin,  where  alone  the 
gains  and  profits  of  the  concern  (if  any)  are 
earned. 

6.  At  the  time  of  the  purchase  of  the  said  mills 
the  company  adopted  an  a^^reement  whereby 
Messrs.  Borradaile,  Schiller,  and  Co.,  of  Calcutta 
aforesaid,  were  constituted  the  managing  agr'nts 
in  India,  and  they  have  had  the  entire  control  of 
its  business  and  works  at  Ishera.     At  the  same 
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time  they  guarantee  the  solvency  of  those  with  ' 
whom  they  deal,  and  receive  a  del  credere  commis- 
sion from  the  company  in  return. 

7.  There  is  an  Indian  as  well  as  an  English 
share  register,  and  the  larger  amount  of  capital, 
as  well  as  the  greatest  number  of  shares,  are 
owned  by  persons  residing  in  India. 

8.  On  the  31st  Dec.  last  the  share  register  stood 
as  follows :  3848  shares,  representing  a  capital  of 
76,8601.,  were  held  in  India,  and  entered  on  the 
Indian  share  register;  while  only  2157  shares, 
representing  a  capital  of  43,140L,  were  held*  by 
persons  residing  in  this  country,  and  entered  in 
the  English  share  register. 

9.  The  companyhas  no  office  or  other  place  of 
business  in  the  United  Kingdom,  although,  for 
the  purpose  of  registration,  its  address  here  is 
No.  4,  St.  Helen's-place,  in  the  City  of  London. 
This  is,  in  fact,  the  office  of  Mr.  Ferdinand 
Schiller,  one  of  the  directors  of  the  comphuy,  and 
when  meetings  of  the  English  members  of  the 
company  are  held  there,  it  is  entirely  by  his  leavie 
and  favour. 

10.  All  the  company's  books  of  accounts,  papers, 
and  other  documents,  as  well  as  its  moneys,  are 
kept,  received,  and  dealt  with  by  the  management 
in  India. 

11.  As  a  matter  of  fact,  the  company  has  no 
property  whatever  in  this  country.  Nothing 
comes  into  the  hands  of  the  English  directors 
excepting  what  is  remitted  from  Calcutta  from 
time  to  time,  to  defray  their  necessary  expenses. 
In  addition  to  this,  such  proportion  of  the  profits 
realised  in  India  as  is  divisible  amongst  the  share- 
holders in  the  United  Kingdom  by  way  of  dividend, 
passes  through  their  hano^. 

12.  After  receiving  such  proportion  of  the  profits 
as  is  mentioned  in  par.  11,  all  that  takes  place  in 
England  is  that  the  directors  call  a  meeting  of 
the  shareholders,  and  declare  the  amount  that  is 
to  be  distributed  by  way  of  dividend  amongst 
them  for  the  current  year. 

13.  For  the  year  1871'  the  sums  received  by  the 
directors  in  this  country  as  the  proportion  of  the 
profits  wholly  made  and  acquired  by  the  business 
of  the  company  in  India,  and  payable  to  the 
shareholders  in  the  United  Kingdom,  amounted 
to  84971. 

14.  In  the  said  year  the  secretary  of  the  com- 
pany duly  made  a  return  of  that  amount  to  the 
commissioners  for  putting  into  execution  the 
Income  Tax  Acts  for  the  City  of  London,  as  the 
true  and  proper  amount  upon  which  the  company 
was  ready  and  willing  to  be  assessed  to  income 
tax.  To  the  said  return  there  is  appended  a  state- 
ment of  the  manner  in  which  the  same  was  made 
or  estimated,  as  follows :  '*  This  return  is  made  by 
me  as  secretary  of  the  Calcutta  Jute  Mills  Com- 
pany (Limited).  It  includes  the  whole  amount 
of  the  dividends  or  profits  paid  or  payable  to  the 
shareholders  residing  in  the  United  Kingdom  for 
one  whole  year,  on  a  fair  computation  or  average, 
from  the  commencement  of  the  business  of  the 
company  on  the  1st  May  1872,  but  not  the  divi- 
dends or  profits  paid  or  payable  to  shareholders 
resident  in  the  East  Indies,  and  whose  names  are 
entered  on  the  company*8  Indian  share  register. 
The  trade  ot  the  company  is  that  of  jute  spinners 
and  manufacturers.  The  only  place  of  manufac- 
ture as  well  as  the  p]ace  of  sale  is  at  Ishera,  Cal- 
cutta. The  company  neither  buys,  manufactures, 
nor  sells    in    the    United    Kingdom.    The    raw 


material  is  all  purchased  in  India,  manufactured 
there,  and  sold  there,  where  also  the  entire  profits 
are  made." 

Paragraphs  15  to  20  inclusive  (setting  forth  the 
several  sections  of  the  Income  Tax  Acts  applicable 
to  the  present  question)  are  similar  to  paragraphs 
7  to  12  inclusive  in  the  previous  case ;  and  para- 
graphs 21,  22,  23,  stating  the  opinion  and  decision 
of  the  commissioners,  and  the  appeal  of  the  com- 
pany therefrom,  and  the  question  for  the  opinion 
of  the  court,  are  similar  to  paragraphs  13, 14, 15, 
in  the  previous  case. 

Points  for  argument  on  behalf  of  the  appel- 
lants : — First,  that  under  the  circumstances  stated, 
the  Calcutta  Jute  Mills  Company  is  not  a  company 
resident  within  the  United  Kiupdom,  within  the 
meaning  and  for  the  purposes  of  the  Income  Tax 
Acts ;  secondly,  that  the  trade  of  the  said  com- 
pany is  not  exercised  or  carried  on  within  the 
United  Kingdom  within  the  meaning  and  for  the 
purposes  aforesaid;  thii'dly,  that  under  the  said 
Acts  the  appellants  are  liable  to  pay  income  tax 
only  upon  so  n^uch  of  the  profits  as  are  received 
by  them  for  distribution  amongst  the  shareholden 
in  this  country,' 

The  points  for  the  Crown  are  similar  to  those  in 
the  previous  case  of  the  Sulphur  Company. 

The  articles  of  association  in  each  case,  so  fiff  as 
they  are  material  on  the  present  occasion,  are  so 
fully  stated  and  gone  into  m  the  judgments  of  the 
court,  that  it  is  unnecessary  to  set  them  forth 
here. 

Thb  Cesbna  Sulphub.  Company  (Limited). 

Jem.  31  and  Feb.  1. — Sir  H.  Jamea,  Q.O.,  and 
B.8.  Wright  (with  them  was  B.  T.  Beid),  argued 
on  behalf  of  the  appellants,  and  cited  and  referred 
to  the  following  authorities : 

7^  Oarron  Iron  Company  v.  Jfoeloren,  5  H.  of  L. 

Caa.  141  (per  Lord  Cranwortb,  L.C.) ; 
The  Keynsham  Blue  LiaSy  ^c,  Company  {Limitedj'W, 

Baker,  9  L.  T.  Rep.  N.  S.  418 ;  33  L.  J.  41,  Ex.;  9 

Jor.  N.S.  1346 ; 
Taylor  v.  The  Crowland  Oae  and  Coke  Compfmy, 

24  L.J.  233,  Ex.  ; 
The  Kilkenny  and  Great  Southern  and  Western  BaiU 

way  Company  v.  Fielden,  6  Ex.  81 ;  29  L.  J.  141, 

Ex.; 
The  Attomey'Oeneral  v.  AUxar^der  and  othere,  31 

L.T.Bep.  N.  S.  694;  L.  Bep.10Ex.20;  44L.J. 

3,  Ex. ; 
5  &  6  Yiot.  0.  35,  s.  40;  16  &  17  Tiot.  e.  84,  s.  2 

(sohed.  D),  1. 10. 

The  Attorney- GenercU  (Sir  J.  Holker,  Q,C.),  with 
whom  were  the  SoUcitor-Oeneral  (Sir  H.  S.  Grif- 
fard,  Q.C.)  and  Finder,  on  the  part  of  the  Crown, 
contra,  commented  on  the  cases  cited  on  the  part  of 
the  appellants,  and  cited  and  referred  to  the 
following  additional  authorities : 

Adams  v.  The  Oreat  Western  Railway  Company^  8 

L.    r.  Bep.  N.  S.  631;  6  H.  &  N.  404;   80 L.  J. 

124,  Ex. ; 
ShieU  V.  The  Oreat  Northern  Itailwwy  Com^pany,  4 

L.  T.  Rep.  N.  8.  479;  30  L.  J.  831,  Q.B. ;  7  Jnr. 

N.  8.  731 ; 
Brown  ▼.  The  London  and  North-  Western  RaihMy 

Company,  8  L.  T.  Bep.  N.  S.  695  ;  4B.  A  S.  386; 

32L.J.  318,  Q.B. ; 
.    Sully  T.  The  AttomeyOeneral,  in  error,  2  L.  T.  B«p. 

N,  S.  439  ;  5  H.  &  N.  7L1 ;  29  L.  J.  464,  Ex. ; 
The  Aherysttoith  Hromenade  Pier  Company  ▼.  Cooper 

18  L.  T.  Bep.  N.  8.  276 ;  35  L.  J.  44,  Q.fi. ; 

and  the  following  American  cases : 

The  Bank  of  Augusta  y.   Earle,  Cartis'    Sep.  288; 
13  Petera'  fiep.  569 ; 
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The  Blackiione  Manufadvring  Comvam  t.  The  In- 

habitcMte  qf  BlackeUme,  13  QtrmfB  fiepr  (Mabs*- 

ohnsetts)  488 ; 
The  Un%ted  States  t.  Amesley,  11  Wheat.  412;  18 

Betan'  Bep.  1S5 ; 
Beojtaom,  t.  TheFarmen*  Bank  qf  Delaware,  12  Peteii, 

135  ; 
Tke    Ohio    and  Miseieaippi  Railroad  Compa/ny   ▼. 

WheeUr,  1  Black's  Bep.  286  ; 
The  BaltinMre   and    Ohio    Railroad    Compafvy    r, 

Qtewn,  28  Maryland  BepB.  287 ; 
lindley  on  Fartnerahip ; 
Iiorton's  Conflict  of  Laws,  sect.  38 ; 
SaTigny  (Guthrie's  Translation,  1869),  p.  63; 
5  &  6  Yict.  0. 85,  8. 192 ; 
The  Compaaiee  Act  1862,  s6. 10, 18,  38 ; 
The  Companies  Act  1867. 

R,  8.  Wright  (for  the  appellants)  replied. 

The  oonrt  then  proceeded  to  bear  the  arguments 
in  the  cane  of 

Toe  Calcutta  Jute  Mills  Company  (Lhcitsd). 

Feb.  1  and  2. — H.  Matthews,  Q.C.  (with  him  were 
Sir  H,  Jackson,  Q.C.  and  Bolland),  wrf^xxed  on  behalf 
of  the  appellant  company,  and,  in  addition  to  citing 
and  commenting  on  all  the  cases  and  authorities 
that  were  cited  and  relied  on  upon  both  sides  in 
the  Oeeena  Sulphur  Company's  case,  cited  also  the 
following  : 

Newby  ▼.  Van  Oppen  and  others  {Colt*8  Patent  Fire 

Arms  Manufa^vnng  Commanif),  26  L.   T.  Bep. 

N.8. 164 ;  L.  Bep.  7  Q.  B.  ^3 ;  41  L.  J.  148,  Q.  B. 
The  Oldham  Building  Company  {Limited)  ▼.  Heald, 

10  L.  T.  Bep.  N.  8.  534;  S.  0.,  in  error,  33  L.  J. 

236,  Ex. ;  3  H.  AC.  132; 
The    United    States    y.    Mackensie  (Ameriean),   3 

Brookenbrongh,  393 ; 
landley  on  Partnership,  p.  6 ; 
5  A  6  Vict.  0. 35,  ss.  39, 40,  46,  59, 100,  Bole  3. 

Finder  (with  whom  were  The  Attorney  (General 
(Sir  J.  Holker,  Q.C.)  and  The  Solidtor-Oenercd 
Sir  H.  S.  Giffard,  Q  C.)  for  the  Crown  {contra), 
was  not  called  upon  to  argue. 

In  each  case  the  contention  on  the  part  of  the 
Crown  was  that  the  company  was  an  English 
company  under  the  Joint-stock  Companies  Acts  for 
carrying  on  an  undertaking  in  England,  and  was 
by  Tirtue  of  the  Income  Tax  Acts  in  the  same 
position  as  a  "person"  residing  in  the  United 
Kingdom,  and  was  liable  under  the  provisions  of 
the  Acts  to  make  a  return  of  and  be  assessed  upon 
the  whole  of  their  profits,  whether  arising  from 
biuiness  carried  on  in  the  United  Kingdom  or 
elsewhere;  the  companies,  on  the  other  hand,  in- 
sisting that  they  were  not  "  persons  "  residing 
within  the  United  Kingdom  under  the  Income 
Tfuc  Acts,  and  were  only  liable  lo  be  assessed  upon 
the  amount  of  the  dividends  sent  to  England  and 
there  received  by  and  distributed  amongst  the 
shareholders  resident  in  the  United  Kingdom. 

It  is  unnecessary  to  state  the  arguments  on 
either  side  more  at  length  here,  as  they  are  fully 
noticed  and  commented  on  by  the  learned  Barons 
in  their  judgments 

Kellt,  C.fi. — In  both  these  cases  I  think  that 
the  Crown  is  entitled  to  the  judgment  of  the  court. 
I  will  first  deal  with  the  case  of  the  Calcutta  Jute 
Mills  Company,  which  has  been  most  admirably 
argned  on  both  sides,  and  especially — if  I  may  say 
so  without  being  invidious — by  Mr.  Matthews,  who 
in  his  zeal  bas  certainly  said  and  done  all  that  was 
possible  to  overcome  the  difficulties  by  which  he 
was  environed.  We  have  carefally  considered 
both  the  cases,  and  the  great  principles  of  thp  law 
upon  which  tbev  ought  to  be  decided.  Botn  are 
raising*  I  Delieve  for  the  first  time,  a  ques- 


tion of  great  importanoe  both  in  its  nature  and 
the  extent  of  its  operations,  and  involving  impor- 
tant principles  of  great,  weight  as  affecting  the 
law  of  this  country,  and,  I  may  almost  say,  the 
international  law  of  t-he  world.     I  should  be  glad 
if  we  felt  it  possible,  consistently  with  our  duty 
and  the  view  which  we  take  of  the  law,  to  decide 
the  question  otherwise  than  we  are  about  to  do ; 
for  it  is  in  vain  to  deny  that  the  result  of  our  de- 
cision is  to  declare  that  the  Legislature   taxes 
forei^ers  who  are  neither  natives  nor  inhabitants 
of   this     country,    and,    with    the   exception    of 
India,  are  not  within  the  jurisdiction  of  its  laws. 
Now,  the  question  in  the  case  of  the  Calcutta  Jute 
Mills  Company  is  whether  they  can  be  held  liable 
to  income  tax  upon  the  entirety  of  their  profits. 
It  is  a  company  incorporated  in  England  under 
the  Joint-stock  Companies  Acts,  having  a  local 
position  in  this  country,  and  occupying,  or  rather 
being  permitted  to  occupy,  an  office  within  the 
City  of  London,  where  it  transacts  its  business 
and  exercises  the  very  large  and  extensive  powers 
with  which  it  is  invented  by  the  Act  of  Farhi^ 
ment.    On  the  other  hand,  it  is  equally  true  thaft 
the  whole  pro(>erty  in  which  the  entire  capital  of 
the  company  is  invested  is  not  in  this  country, 
but  in  India,  and  that  the  mills  are  worked  and 
the  whole  profits  of  the  company  earned  in  that 
country  alone.    It  likewise  appears  (and  it  is  here 
that  the  question  arises)  that  out  of  the  whole  of 
its  profits,  amounting  for  the  year  in  question  to 
26,0001.,  about  two-thirds  of  the  dividends  are 
payable,  not  to  inhabitants  of  England,  nor  to 
persons  having  any  connection    with    England, 
except  that  they  happen  to  dwell  under  the  same 
Crown  and  the  same  rule,  but  to  persons  re- 
siding  out    of    England,    and    chiefly,    if    not 
entirely,  in  India.      Again,    the    actual    trading 
business    of    the    company    is     transacted     in 
India  and  not  in  England.      But  then,  on  the 
other  hand,  upon  looking  to  the  constitution  of 
the  company  and  its  articles  of  association,  under 
and  by  virtue  of  which  it  exists,  we  find  that  it  is 
entirely  under    the    control  and    in   the  actual 
possession  of  the  governing  body  in  England.     It 
is  stated  in  the  case  that  **  the  company,  so  far  as 
its  affairs  in  the  United  Kingdom  are  concerned, 
is  managed  by  a  board,  consisting  of  not  less  than 
five  directors.     The  directors  have   power  {inter 
alia)  to  appoint  one  or  more  persons  resident  in 
Calcutta  as  the  Calcutta  directors.    As  a  matter 
of  fa<;t,  there  is  at  the  present  time  one  "  Calcutta 
director,"  Mr.  George  Muirhead  Struthere,  who 
is  a  large  shareholder  in  the  company,  and  the 
acting  partner  of  the  firm  of  Messrs.  Borradaile, 
Schiller,  ard  Co.,  of  Calcutta,  the  former    pro- 
prietors of  the  mills.    We  beorin,  then,  with  this, 
that  the  company  is  incorporated  in  and  under 
the  law  of  England,  and,  therefore,  its  origin  and 
first  existence  is  in  England,  and  England  alone ; 
that    the  governing  body,  the   directors,  are   in 
England,  and  that  they  have  power  to  appoint — 
not  that  there  exists  by  virtue  of  the  company's 
constitution  a  director  having  power  himself  to 
act  and  conduct  the  company  s  affairs  in  India — 
but  that  the  governing  body  in  England  have 
power  to  appoint  one  or  more  persons  resident 
in    Calcutta     as     the     Calcutta    directors,     and 
that     they    accordingly    appointed     a     resident 
director  at  Calcutta,  who  controls  the  whole  con- 
duct of  the  business  there.     But  he  is  merely  the 
appointee   or  agent  of  the  governing    body    of 
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directors  in  England.    Then  we  see  that    "the 
buying  of  the  raw  material,  and  the  manufacture 
and  sale  of  the  same,  as  well  as  all  the  operations 
connected  with  the  business  of  the  company,  in  all 
its  branches,  are  wholly  and  exclusively  carried  on 
in  India,  where  alone  the  gains  and  profits  of  the 
concern  (if  any)  are  earned ; "    and  further  on  in 
the  case,  without  goin^  at  more  length  into  what 
relates  to  the  property  itself,  we  find  (and  these 
are  the  passages  chiefly  relied  on  by  the  appellants) 
that  the  compimy  has  no  office  or  other  place  of 
business  in  the  TDnited  Kingdom,  although  for  the 
purpose  of  registration  its  address  here  is  No.  4, 
St.  Helen's-place,  in  the  City  of  London.    This  is, 
in  fact,  the  office  of  Mr.  Ferdinand  Schiller,  one  of 
the  directors  of  the  company,  and  when  meetings  of 
the  English  members  of  the  company  are  held  there 
it  is  entirely  by  his  leave  and  favour.   Now  it  really 
signifies  little,  and  makes  no  difference  whether 
the  office,  in  which  the  very  important  business  of 
holding  meetings  at  which  everything,  that  is, 
msky,  or  can  be  done  by  the  company,  is  determined, 
is  an  office  hired  at  a  rent,  or  is  a  place  lent  for 
that  purpose  by  one  of  the  directors  of  tbe  com- 
pany for  the  use  of  the  company  and  at  their  dis- 
position, and  for  that  purpose  alone.    There  is 
their  location,  their  ''residence,''  to  apply  the  term 
of  the  Act  uf  Parliament ;  and  there  it  is  that  the 
directors  accordingly  meet,  and  there  the  company, 
the  great  body  of  shareholders,  hold  their  general  and 
extraordinary  meetings.  It  is,  therefore,  for  all  the 
purposes  of  this  case,  the  office  of  the  corporation. 
The  case  then  states  that,  "  as  a  matter  of  fact,  the 
company    has    no    property    whatever     in    this 
country.    Nothing,  comes  into  the  hands  of  tl^e 
English  directors  excepting  what  is  remitted  from 
Calcutta  from  time  to  time  to  defray  their  neces- 
sary expenses.     In  addition  to  this,  such  propor- 
tion of  the  profits  realised  in  India  as  is  divisible 
amongst  the  shareholders  in  the  United  Kingdom, 
by  way  of  dividend,  passes  through  their  hands." 
Now,  it  may  be  convenient  here  to  refer  to  what 
must  be  the  basis  of  our  decision,  namely,   the 
words  of  the  Act  of  Parliament.     By  the  5th  sec- 
tion of  the  15  &  16  Yict.  cap.  34,  it  in  enacted  that 
"  The  said  duties  hereby  granted  shall  be  assessed, 
raised,  levied,  and  collected  under  the  regulations 
and  pi  ovisions  of  the  Act  of  5  &  6  Yict.  c.  35,  and 
of  the  several  Acts  therein  mentioned  or  referred 
to,  and  also  of  any  Act  or  Acts  subsequently 
passed   explaining,  altering,    amending,   or    con- 
tinuing the  said  first  mentioned  Act;"  and  by 
schedule  D  there  is  the  provision  that  the  com- 
panies or  persons  are  to  be  assessed  *'  for  and  in 
respect  of  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  residing  in   the  United 
Kingdom  from  any  kind  of  property   whatever, 
whether  situate  in  the  United  Kingdom  or  else- 
where, find  for  and  in  respect  of  the  annual  profits 
or    gains    arising    or    accruing   to    any   person 
residing    in    the    United    Kingdom    from    any 
profession,     trade,     employment,    or     vocation, 
whether  the  same  shall   be   respectively  carried 
on  in  the  United  Kingdom  or  elsewhere,"  and  to 
be  cb\irg(-d  for  every  20«.  of  the  annual  amount  of 
such  profits  and  gains.     Now,  the  first  thing  im- 
portant to  be  noticed  here  is  that  the  tax  is  im- 
po!<ed  upon   "any  peroon  residing  in  the  Uniied 
kingdom."      By  oilier  Acts  of  Parliament  for  the 
word  '*  person  "  may  be  sub^^tituted  a  "coipora- 
tion  "  or  **  joint-stock  company ;"    so  that  we  may 
read  this  word  "person"   here  as  if  the  words 


were  for  and  in  respect  of  the  annual  profits  or 
gains  arising  or  accruing  to  any  "joint-stock  com* 
pany."    Then  follows  the  wotcIb  "  residing  in  the 
United  Kinj^dom,"  and  so  forth.    A  great  deal 
has  been  said  as  to  how  an  individual  entitled  in 
his  own  right  to  property  of  this  description  would 
I  be  assessed ;   but  I  think  it  leads  only  to  compli- 
cation and  confusion  to  enter  into  all  the  cases 
which    might    well    be   applied    to    the    tax   as 
imposed  upon  a  single  individual,  and  to  attempt 
to  apply  them  to  the   tax  as    imposed  upon  a 
joint-stock  company.    I  therefore  pass  away  from 
that,  and  will  consider  the  matter  as  if  the  words 
"joint-stock  company"  had   been   here   used  in 
place  of  the  wora  "person."    In  order  to  come 
within  the  Act,  it  must  be  a  ioint-stock  company 
"  residing  in  the  United  Kingdom,"  and  upon  that 
a    question  of  law  arises,  independently  of  the 
particular  terms  and  provisions  of  this  company's 
articles  of  association.     Where  does  a  joint-stock 
company  "  reside,"  and  what  is  the  meaning  of  the 
term  "  residing"  as  applicable  to  such  a  company  ? 
The  answer  to  that  question,  without  expressing 
any  opinion  at  the  present  moment  as  to  whether 
there  may  or    not    be  two  places    at  which   a 
joint-stock    company  or  corporation  can   reside, 
is  that  it  resides  where  its  place  of  incorporation 
is,  and  where  its  general  body  exercises  the  powers 
conferred  upon  it  by  the  Act  of  Parliament  and 
its  articles  of  association,  and  where  it  meets,  and 
is  in  bodily  and  personal  presence  for  the  pur- 
poses of  the  concern.    Where,  then,  is  that  place 
in  the  present  case  P    I  deny  that  the  whole  case 
presents  a  single  act  which  is  done  in  Calcutta 
otherwise  than  in  England  or  elsewhere  than  in 
this  very  office,  which  can  truly  be  called  the  act 
of  the  company.    That  acts  of  the  highest  import- 
ance as  affecting  the  well-being  of  the  company, 
the  operation  of  its  business,  and  the  realising 
and  disposing  of  its  funds,  are  done  in  India,  is 
perfectly  true,  but  they  are  all    done    by  mere 
agents,  whether  they  be    directors    or   not,  ap- 
pointed under  the  sole  authority  of  the  general 
body  of,  and  represented  by,  the  corporation  in 
this  country,  and  so  making  their  acts  the  acts 
of  the  corporation ;  therefore,  within  these  words, 
if  a  company  can  be  said  to  "  reside  "  anywhere, 
as  we  must  suppose  that  it  can,  in  order  to  ^ive 
effect  to  the  Act  of  Parliament  touching   joint- 
stock  companies,  this  company  undoubtedly  re- 
sides at  the  office  or  place  where  the  directors 
meet — meetings  of  the  whole  company  are  held — 
and  where  they  transact  their  business  and  exer- 
cise the  powers  conferred  apoii  them  by  the  law 
and  their  articles  of  association.  I  need  not  go  into 
the  cases   about  "  residing."     The   question   has 
arisen,  as  it  did  in  the  case  of  The  Attorney -Qenerdl 
V.   Wheeler,  whether  the  actH  of  a  single  mem- 
ber of    a   firm   consisting    of    several    partners, 
carrying  on  business  in  New   York,  and  which 
single  member  happened  to  reside  in  Nottingham 
and  represented   the  firm  there,  and  purchased 
goods  which  were  afterwards  sent  to  America  and 
purchased  and  paid  for  by  the  firm,  their  com- 
mencinc:  the  operations  and  performing  a  part  of 
them    in  the  name  of  the  firm  in  this  coantry. 
made  the  firm  liable;   and  it   was  held  that  this 
one  indiviiliial  did  r.ot  represent  the  Hrm,  and  thai 
the  firm   were   not  liable   to  be  assessed  to  the 
income  tax  in  bis  person  by  reason  of  his  carrying 
on  a  portion  of  the  business,  namely,  that  of  buying 
goods  and  consigning   or  transmitting  them  to 
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America ;  becaiipe,  in  the  first  place,  no  one  com- 

Elete  transaction  of  basiness  was  ever  effected  b^ 
im;  and  also  because  the  principal  seat  of  busi- 
ness and  the  place  at  which  alone  the  great  bulk 
of  the  basiness  of  the  firm  was  carried  on  was  in 
New  York.  There  are  a  variety  of  other  cases 
arising  under  the  County  Court  Acts,  where  the 
question  has  arisen  as  to  where  the  corporatious 
constituting  the  great  railway  companies  of  this 
kingdom  reside.  Where,  for  instance,  do  the 
Great  Western  and  the  London  and  North- Western 
Bailway  companies  reside?  Everybody  who 
knows  anything  of  these  affairs  would  say,  directly 
the  question  was  asked,  why,  at  Paddington  and 
at  Euston.  And  it  has  been  held  that  the  railway 
companies  do  reside  there,  because  there  is  the 
principal  seat  of  their  business,  and  there  their 
directors  meet  and  exercise  their  powers ;  there 
their  books  are  kept,  and  there  or  thence  all  their 
lines  of  railway  emanate,  and  either  begin  or  end 
I  need  refer  to  no  other  authority.  There  is 
none,  nor  the  shadow  of  any  quoted,  which  goes  to 
show  that  the  place  in  which  the  directors  or 
governing  body  meet  and  the  shareholders  hold 
their  general  and  special  or  extraordinary  meet- 
ings and  the  power  of  transacting  the  business  is 
exercised,  is  not  the  principal  seat  of  business, 
and  tho  place  in  which,  in  the  language  of  the  Act 
of  Parliament,  the  company  may  be  said  to  **  re- 
side." I  am,  therefore,  clearly  of  opinion  in  this 
case,  upon  these  principles,  and  for  these  reasons, 
that  this  joint-stock  company  resides  at  No.  4, 
St.  Helen's-place,  in  the  City  of  London.  Now,  it 
is  said  that  the  whole  business  is  transacted 
in  India,  and  that  "  nothing  comes  into  the  hands 
of  the  English  directors  excepting  what  is  re- 
mitted from  Calcutta  from  time  to  time  to  defray 
their  necessary  expenses ;  in  addition  to  which,  sucn 

Sroportion  of  the  profits  realised  in  India  as  is 
ivisible  amongst  the  shareholders  in  the  United 
Kingdom  bv  way  of  dividend,  passes  through 
their  hands.  All  that  is  true;  but  every  act 
which  is  done,  the  working  of  the  mills,  the  real- 
ising of  the  profits,  the  transmission  of  the  pro- 
portion of  them  to  Englard,  and  the  distribu- 
tion of  them  in  the  form  of  dividends  to  the 
different  shareholders,  all  that,  if  not  done  by 
the  company  directly  in  India  is  done  by  them  in- 
directly, because  it  is  done  by  the  person  whom 
they  appoint  and  may  recall  at  their  pleasure,  and 
who  has  no  power  to  do  a  single  act  or  any  authority 
to  interfere  in  any  degree  in  the  affairs  of  the 
company  except  the  authority  conferred  upon  him 
by  the  governing  body  at  home.  Then  comes  the 
other  statement,"  **  after  receiving  such  pro- 
portion of  the  profits  as  is  mentioned  in 
paragraph  11,  all  that  th^n  takes  place  in 
Englana  is  that  the  directors  call  a  meeting 
of  the  shareholders,  and  declare  the  amount  that 
is  to  be  distributed  by  way  of  dividend  amongst 
them  for  the  then  current  year."  And  then  the 
case  gives  a  statement  of  the  amount  of  the  profits 
payable  to  the  shareholders  in  the  United  King- 
dom. Now  it  is  quite  true  that  all  that  they 
actually  do  in  England  with  respect  to  the  dividend 
is  that,  having  received  a  certain  proportion,  about 
one-third,  of  the  profits,  they  apportion  it  among 
the  shareholders  who  are  in  England,  and  distri- 
bute and  pay  over  to  each  of  those  shareholders 
the  dividend  to  which  he  is  pntitled.  But  the 
payment  of  the  dividends  to  the  shareholders  who 
are  in  India  or  elsewhere,  though  not  actually 
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done  by  the  hands  of  the  governing  bodv,  is  done 
under  their  authority  ;  and,  undoubtedly,  at  any 
time  upon  learning  that  25,000Z.  was  in  the  hands 
of  their  representative  in  India,  and  therefore  to 
be  distributed  in  dividends,  they  might  direct  that 
sum  to  be  at  once  remitted  to  England;  and  if  it 
was  withheld  by  any  person  or  banker  into  whose 
hands  it  had  been  paid,  they  might  maintain  an 
action  against  that  banker  for  money  had  and 
received,  and  recover  it  against  him.  It  is  their 
money,  and  they  are  the  persons  who,  in  contem- 
plation of  law,  are  the  possessors  of  it  as  of  right ; 
and  it  is  only  because  it  would  be  a  very  expensive 
and  useless,  and  it  might  be,  through  the  failure  of 
agents  and  banks,  sometimes  a  very  hazardous 
proceeding  to  desire  the  acting  director  in  India 
to  remit  the  whole  amount  to  tne  governing  body 
in  London  for  them  to  remit  two-thirds  of  it  back 
again  to  India  for  payment  to  the  shareholders 
there,  that  that  course  is  not  adopted ;  they 
clearly  have  and  might  exercise  that  power  if  they 
chose  so  to  do.  I  do  not  propose  to  refer  parti- 
cularly to  any  other  of  the  statements  in  the  case, 
because  they  will  all  be  found  to  fall  within  the 
same  principle  and  to  be  open  to  the  same  ob- 
servation. Though  the  property  is  in  India,  and 
the  whole  capital  invested  there,  and  though  the 
produce  of  the  property  is  in  India,  and  the 
whole  of  the  money  which  the  company  are  over 
entitled  to  receive,  whether  as  profits  or  in  any 
other  shape  or  way,  or  for  any  other  purpose,  is 
earned  in  India,  yet  it  all  belongs  to  the  company, 
who  might  at  any  moment  virtually  take  posses- 
sion of  it,  and  might  bring  ejectment  against  any- 
body in  India  who  against  their  will  and  without 
their  consent  had  taken  possession  of  one  of  these 
mills,  and  to  such  an  action  there  would  be  no 
defence.  Everything,  therefore,  is  the  property 
of  the  company,  and  it  is  the  company  thus  located 
in  England  that  alone  can  deal  or  authorise  the 
dealing  with  the  property  in  any  way  whatever. 
That  this  is  so  appears  clear  also  from  the 
terms  of  the  articles  of  association.  The  memo- 
randum of  association,  after  stating  the  name  of 
the  company,  and  that  its  registered  office  will  be 
situate  in  England,  goes  on  to  state:  "The  objects 
for  which  the  company  is  established  are,  first, 
the  purchasing  of  the  jute  mills,  land,  business 
works,  machinery,  plant,  and  stock-in-trade  of  the 
present  proprietors  of  the  Ishera  Jute  Mills, 
Bengal,  with  all  the  rights,  privileges,  and  appur- 
tenances thereto  belonging,  the  carrying  on  there 
of  the  trade  or  business  of  buying,  selling,  and 
manufacturing  jute  in  all  its  branches,  and  the 
extending  of  the  said  business  and  works  or 
either  of  them."  Now,  who  is  that  purchaser? 
Not  the  director  who  has  been  over  there^ 
nor  the  shareholders  who  are  resident  in  India, 
but  the  company  themselves  in  this  country. 
Then  what  is  to  be  done  ?  Why,  the  carrying  on 
in  all  branches  of  the  trades  or  businei^ses  of 
dealers  in  iuteand  other  similar  materials  including 
their  purcnase,  ])reparation,  pressing,  and  so  forth, 
and  all  this  to  be  done,  not  by  people  in  India, 
though  it  must  be  done  of  course  by  the  Viands 
chiefly  of  labourers  in  thac  country,  but  by  the 
company  or  by  persons  authorined  by  them  ro  do 
the  acts  in  question  in  India.  So  with  regard  to 
"  the  purchasing  or  otherwise  acquiring  of  any 
total  or  partial  or  contingent  interest  in,  or  the 
taking  out  in  Great  Britain,  British  India,  or  ('l^<^- 
where,  and  the  working  of  letters  patent  or  inveii- 
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tions  which  may  be  conducive  to  the  advancement 
of  the  businesses  aforesaid/'  No  one  but  the  com- 
pany can  do  that.  Indeed  it,  will  be  found  that 
every  single  act  which  is  to  be  done,  from  the 
beginning  to  the  end,  from  the  coming  into  exist- 
ence down  to  the  ultimate  dissolution  of  the  com- 
pany, is  to  be  done  by  the  company,  and  by  them 
alone,  namely,  by  toe  governing  body  or  by 
meetings  of  the  shareholders,  all  in  England  and 
nowhere  else.  Then  we  come  to  this  object,  "  the 
establishing;  of  agencies  for  the  purposes  of  the 
company  either  in  the  United  Kingaom,  British 
India,  or  elsewhere."  Now  there  is  the  key  to 
the  whole  of  the  proceedings  on  behalf  of  the 
company  upon  which  the  appellants  rely.  The 
learned  counsel  contended  that  all  that  is  done  in 
India  is  done  by  a  director  there,  who  ma,"^  do  as 
he  pleases,  and  by  certain  persons  under  him  who 
alone  carry  on  the  business  of  the  company.  How 
is  that?  It  is  under  the  last-mentioned  article 
that  the  company  authorised  Mr.  Struthers  to  go 
to  India  and  to  ao  this  very  act  of  establishing  an 
agency  in  his  person  for  carrying  on  the  entire 
business  of  the  company.  But,  as  I  have  before 
said,  his  act  is  theirs,  and  it  is  they  alone  who  do 
the  acts  which  constitute  the  entire  carrying 
on  of  the  company's  business.  There  is,  then,  a 
power  to  amalgamate  the  company,  and  so  forth ; 
and,  finally,  **  the  doing  all  such  other  things  as 
are  incidental  or  conducive  to  the  attainment  of 
the  above  objects."  All  this,  as  before  said,  is 
done  by  the  company  alone.  The  next  article  I 
will  refer  to  is  the  third:  "The  directors  may, 
with  the  sanction  of  a  resolution  of  the  company 
previously  given  in  general  meeting,  increase  its 
capital  by  the  issue  ofnew  shares,"  and  then  there 
is  "provision  made  for  that.  Now,  that  is  one  of 
the  most  important  powers  which  can  be  conferred 
upon  a  company.  If  their  capital  be  a  million, 
they  may  increase  it  to  two  millions.  Coald  they 
do  that,  or  take  any  step  towards  such  an  act,  in 
India?  Clearly  not,  even  by  their  authorised 
agent  there.  It  could  only  be  done  by  the  directors 
here  with  the  authority  of  a  general  meeting. 
Then  comes  the  last  of  the  series  of  provisions  to 
which  it  is  necessary  to  call  attention,  viz.,  as  to 
the  creation  of  shares ;  the  company  being  consti- 
tuted and  having  come  into  existtence  under  the 
Joint  Stock  Companies'  Acts,  and  the  articles  of 
association  being  the  constitution  of  the  company, 
the  questions  come.  How  is  it  to  be  set 
going,  what  is  to  be  done,  and  who  is  to 
do  it  P  Here,  again,  we  find  that  the  company 
and  they  alone,  are  to  do  it.  By  article  5  **  The 
directors  may  allot  and  issue  shares  in  the 
capital  of  the  company  to  such  persons,  upon 
such  terms,  and  at  such  times,  as  they  may  think 
fit;  and  any  shares  which  may  be  allotted  m  pay- 
ment or  part  payment  for  property  transferred, 
goods  or  machinery  sapplied,  or  for  services  ren- 
dered to  the  company,  may  be  issued  and,  if 
so  issned,  shall  be  deemed  to  be  fully  paid-up 
shares."  Here,  again,  is  what  we  may  call  really 
the  creation  of  the  entire  company.  The  creation 
of  shares  which  may  pass  into  the  hands  of 
Indians,  Frenchmen,  Italians,  and  Englishmen 
also,  is  entirely  and  exclusively  the  act  and  under 
the  sole  authority  o.  the  company.  Before  a 
single  hhare  is  issned  or  allotted  to  anyone  they 
belong  to  tbe  company,  who  may  by  sucli 
mMchinery  or  system  as  they  think  convenient 
allot  them  lu  a»  many  people,  whether  Englidij-  i 


men  or  the  natives  of  any  other  country,  as  they 
think  fit.  I  need  go  no  further  into  the  articles 
of  association.  Suffice  it  to  say  that  there  are 
provisions  for  general  meetings  and  powers  given 
as  to  the  forfeiture  of  shares  and  for  a  great 
variety  of  other  purposes,  all  of  which  powers  are 
vested  solely  in  the  company.  The  only  remain- 
ing question,  therefore,  is  this.  It  is  the  case 
that  every  power  which  has  to  be  exercised 
touching  the  property  of  the  company  or  the 
carrying  on  of  their  business  must  be  exer* 
cised  by  the  directors,  the  general  body  of  the 
tbe  company,  with  or  without  the  authority  of  a 
general  meeting ;  the  governing  body,  and  these 
shareholders'  meetings  all  being  in  England,  where 
the  "  residing"  is  locally  situated.  Reliance  was, 
no  doubt,  justly  placed  upon  the  fact  that  the 
whole  carrying  on  of  the  business  took  place  in 
India,  but  the  carrying  on  of  the  business,  the 
manufacture  of  the  jute  and  the  realisation  of  the 
funds,  and  the  immediate  and  ultimate  disposition 
of  the  funds,  in  wholly  and  exclusively  under  tbe 
authority  of  the  general  body  in  this  country. 
And  the  language  of  the  Act  of  Parliament  is  con* 
elusive  that  the  assessment  shall  be  upon  the  com- 
pany, "  for  and  in  respect  of  the  annual  profits  or 
gains  arising  or  accruing,"  and  so  foith,  "from 
any  kind  of  property  whatever,  whether  ic  be  in  the 
United  Kingdom  or  elsewhere,  and  for  and  in 
respect  of  the  annual  profits  or  gains  arising  or 
accruing  from  any  profession,  trade,  employment, 
or  occupation,  whether  the  same  shall  respectively 
be  carried  on  in  the  United  Kingdom  or  else- 
where." Is  not  this  an  assessment  upon  the  com- 
pany in  relation  to  their  property,  although  the  pro* 
perty  happens  to  be  situated,  m  the  language  of 
the  Act  of  Parliament,  not  in  this  country  but  in 
India,  and  in  respect  of  profits  which  are  earned 
and  acquired,  not  in  this  country  but  in  India  P  It 
appears  to  me,  therefore,  that  the  case  is  clearly 
and  directly  within  the  terms  and  meaning  of  the 
Act  of  Parliament,  and  that  on  this  ground  the 
Crown  is,  without  any  doubt,  entitled  to  judg- 
ment. Before  I  conclude  my  observations  on 
this  case,  I  might  say  that  in  th^  first  place 
the  great  principle  of  the  law  of  England  in 
relation  to  taxation  is,  that  the  tax  shall  onl^  be 
imposed  upon  persons  or  things  actually  within 
this  country.  Here,  undoubtedly,  the  question 
must  be  determined.  Is  this  company,  who  are 
the  persons,  and  is  this  property,  which,  under  the 
Act  of  Parliament,  is  included  in  the  same  cate- 
gory as  property  actually  in  this  country,  are  they 
or  not,  under  the  express  terms  of  the  statute,  to  be 
treated  in  the  same  way,  with  respect  to  the  appli- 
cation of  the  principle  of  law,  as  if  the  property 
had  been  situated  in  an  English  county  r  It 
appears  to  me  that  the  true  principle  of  the  law  is 
that  they  are.  Now,  although  it  ma^  seem  to  be 
an  infringement  of  one  of  the  principles  upon 
which  taxation  is  levied  in  any  country  uiat 
two-thirds  of  the  earnings  of  this  company  made 
or  arising  from  a  businesb  carried  on  out  of  Eng- 
land, and  belonging  to  persons  not  resident  m 
tbe  United  Kingdom,  should  be  subject  to  taxation^ 
yet  the  answer  to  that  (and  it  is  not  for  me  to  say 
whether  or  not  it  is  a  sufficient  one)  is  that  if  a 
foreigner  residing  abroad,  and  having  no  property 
or  interest  in  and  no  connection  with  this 
country,  thinks  fit  to  invest  his  money  here> 
and  so  to  obtain  the  broad  shield  and  pro- 
tection of  English  law  for  his  property,  he  mnsl 
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take  the  benefit  with  the  burdens  belonging  to  it. 
It  may  seem  to  be  hard  npon  a  foreigner,  who 
may  be  never  in  his  life  set  his  foot  upon  English 
ground,  and  never  intends  to  do  so,  to  tax  him 
upon  his  whole  income,  bat  nevertheless  the  law 
is  so,  and  he  mast  submit  to  it.  On  these  grounds, 
therefore,  I  think  that'  this  assessment  was  well 
znade^  I  might  deal  with  the  latter  argument  so 
ably  urged  by  Mr.  Matthews,  which  held  that 
there  may  be  cases  iu  which  persons  in  this 
ooantry  may  be  taxed  in  relation  to  property 
abroad,  and  that  therefore  there  is  sometning  like 
a  reciprocity  of  injustice,  if  injustice  it  be.  I 
will  not,  however,  dwell  upon  those  cases,  or  upon 
that  argument,  becaase  it  is  founded  upon  clauses 
in  the  Act  which  have  no  relation  to  the  matter 
now  before  the  court,  which  is  as  to  the  property 
and  the  gains  or  income  of  a  joint- stock  company. 
If  the  words  **  joint-stock  company  "  had  been 
introduced  into  those  clauses  which  Mr.  Matthews 
lastly  referred  co,  his  argument  would  have  been 
entitled  to  much  consideration ;  but  I  find  noching 
in  the  Act  of  Parliament,  or  in  any  one  of  the 
numerous  authorities  which  have  been  cited,  which 
interferes  with  the  plain  and  direct  operation  of 
the  clause  to  which  I  have  called  attention,  and 
nnder  which  I  hold  that  this  company  is  liable  to 
be  assessed  in  respect  of  the  whole  amount  of  its 
annual  profits.  I  will  now  proceed  to  deal  with  the 
other  case  of  the  Cesena  Sulphur  Company.  It  is 
not  necessary  to  repeat  the  obsei  vations  which  I 
have  already  made  as  to  the  general  principles  of 
the  law  and  their  operation  upon  the  cases  now 
before  the  court.  Like  the  Calcutta  Jute  Com- 
pany, this  company  also  was  brought  into  exist- 
ence under  the  Joint-stock  Companies  Acts.  It 
f4>pears  that  certain  persons  being  possessed  of 
some  sulphur  mines  and  plant  and  other  property 
of  considerable  value  at  Cesena,  in  Italy,  which 
they  were  desirous  of  parting  with,  sold  the  whole 
of  it  to  a  body  of  persons,  seven  in  number,  who 
were  the  first  subscribers,  and  through  whom  the 
company  was  constituted  and  came  into  exist- 
ence under  the  Joint  Stock  Companies  Acts.  They 
became  the  purchasers  of  the  whole  of  this  pro- 
perty and,  like  the  company  in  the  previous  case, 
they  were  stationed  (I  will  not  use  the  word 
**  resided  ")  in  England,  where  they  had  an  office, 
their  whole  property  beiuj^  within  the  kingdom  of 
Italy.  Again,  upon  lookmg  at  their  articles  of 
associatioD,  we  find  that  the  company  was  **  formed 
for  the  purpose  of  developing  and  working  the 
mines  of  sulphur  at  Cesena,  and  carrying  on  the 
business  mentioned  or  included  in  tho  memo- 
randum  of  association."  Then  comes  a  descrip- 
tion of  the  business,  as  follows  :  "  The  business  of 
the  company  shall  include  all  the  business  men- 
tioned in  the  memorandum  of  association,  and  all 
incidental  matters ;  and  the  working  of  the  mines 
will  be  commenced  as  soon  as  the  board  shall 
think  fit,  after  the  1st  Jan.  1872,  and  whether  a 
part  only  or  the  whole  of  the  capital  of  the  com- 
pany is  subscribed."  The  very  origin  and 
commencement,  and  tho  first  step  taken  in  the 
creation  of  this  business,  which  is  clearly  the  act 
of  the  company,  is  "  the  working  of  the  mines  as 
Foon  as  the  board  shall  think  fit."  Then,  "  the 
working  of  the  company's  mines,  the  mode  of  the 
disposal  thereof,  and  the  general  business  of  the 
company  shall  be  wholly  under  the  order,  direc- 
tion, and  management  of  the  directors.''  Every- 
thing that  is  done,  whether  in  England,  in  France, 


or  in  Italy,  at  Cesena  itself,  is  to  be  done  wholly 
under  the  order  and  management  of  the  directors, 
subject  only  to  the  control  of  general  meetings, 
as  thereafter  provided  for.    The  general  meetings 
are  in  England;  the  location  or  residence,  as  I 
may  now  call  it,  is  in  England,  and  the  directors 
exercise  their    powers    and  authorities  at  their 
office  in  this  country ;    and,  except  under   their 
order,  control,  and  management,  not  a  single  act 
of    any    kind     whatever,     in     relation     to     the 
business    or    proceedings    of    the    company,    is 
or    can    be  done.     A^ain,    "the   company   may 
undertake  any  operation  or  business  mentioned 
or    included    in    the    memorandum    of   associa- 
tion, either  singly  or    in    connection    with   any 
other  firm,  corporation,  or  company  in    England 
or   Italy,   upon    such    terms    as    the    directors 
may   think  fit.      The  directors  shall    have    full 
power   to   register  the  company   in   Italy   as   a 
*  Soci^t^  Anonyms,'  and  to  ao  all  necessary  acts 
for  that  purpose."     Now,  although  it  is  a  regis- 
tered company  in  Italy,  that  does  not  in  the  least 
degree  injure  its  power,  character,  or  nature  in 
this  country.    And,  as  in  the  present  case.  **  the 
directors  may  from  time  to  time  appoint  and  send 
any  number,  not  exceeding  three,  of  their  board, 
to  superintend  or  examine  into  the  working  and 
state  of   the  company's   mines  and  business  at 
Cesena,  and  to  remain  there  or  in  that  locality  for 
any  period  of  time    not  exceeding  one  calendar 
month,  and  shall  defray,  out  of  the  funds  of  the 
company,  the  travelling  and  hotel  expenses  of  the 
director  or  directors  who  shall   undertake  such 
superintendence     or    examination;"     and     such 
director  or  directors  shall  make  a  written  report  of 
their  proceedings  and  the  state  of  the  mines,  their 
produce  and  prospects,  with  remarks  and  sugges- 
tions relative  to  the  company's  business  as  they 
shall  consider  proper.     Then  comes  a  provision 
that  "no  person  except  the  directors  shall  have  any 
authority  to  make,  accept,  or  indorse  any  promissory 
note  or  bill  of  exchange  on  behalf  of  the  company 
or  otherwise  to  pledge  the  credit  of  the  company. 
No  person,  except  the  directors  and  persons  there- 
unto   expressly  mentioned    by   the    board,    and 
acting  within  the  limits  of  the  authority  conferred 
on  them  by  the  board,  shall  have  any  authority  to 
enter  into  any  contract  or  engagement  so  as  to 
impose  thereby  any  liability  on  the  company." 
And  then  comes  a  very  important  article  (the 
12th),  which  seems  to  me  alone  sufficient  to  dis- 
pose of  this  case  in  substance.     It  is  as  folio  wh  :  — 
"  All  moneys  payable  to  the  company   shall   be 
received  by  the  directors,  or  the  bankers,  or  by 
some  person  authorised  by  the  board,  and  shall 
be  paid  to  the  account  of  the  company  with  the 
bankers."     When,  therefore,  the  money  consti- 
tuting the  annual  profits  or  gains  of  the  company, 
and  in  respect  of  which  the  present  assessment  was 
made,  comes  to  be  received,  whose  was  that  money, 
and  to  whom  did  it  come  P  It  came  to  the  company, 
it  was  received  by  the  directors,  or  the  general 
body  of  the  company,  and  came  into  their  hands 
as  constituting  the  profits  of  the  company,  and 
they,  and  they  alone,  have  the  power  to  dispose 
of  it ;  and  they  alone  are  liable  to  the  assessment. 
I   have  disposed  of   the  question  of    residence, 
and    therefore    only    refer    to    the    14th    article 
because  it  is  very   short.     It   may  not   be    im- 
material,  and    it    is   as   follows  :  —  "  The    office 
shall    be    at    such    place    in    London    as    the 
Board     shall     from     time    to    time    appoint." 
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Thon  the  flrBt  officers  are  mentioned,  and  there 
are  also  many  claases  relating  to  the  capital  and 
its  disposition ;  but  in  every  case  it  is  to  be  the 
capital  of  the  company,  and  not  a  fraction  of  it 
can  be  touched  or  dealt  with  except  under  the 
company's  authority.  It  is  identical  in  that  re- 
spect with  the  previous  case.  It  is,  indeed,  open 
to  the  same  complaint,  and  perhaps  in  a  stronger 
form,  because  in  the  Calcutta  case  the  share- 
holders in  India  are  subjects  of  the  Queen,  and 
India  itself  is  subject  to  the  exercise  of  the  lerds- 
latorial  powers  of  this  country.  But  that  ainnot 
be  said  of  these  Italian  shareholders,  whose  case, 
therefore,  if  it  be  a  hard  one  at  all,  is  harder  than 
that  of  the  Indian  shareholders.  But  it  is  open, 
as  that  case  was,  to  the  same  observation,  that  if 
Italian  investors  think  fit  for  any  reason  to  come 
to  this  country,  or  by  their  agents  who  represent 
them,  to  become  shareholders  in  a  joint-stock 
company  here,  and  receive  a  considerable  income 
under  the  protection  of  English  laws,  I  do  not 
know  why  they  should  not  be  subject  to  the 
obligation  of  paying  a  tax  upon  the  incomes  so 
received  by  them.  Howsoever  that  may  be,  as  a 
matter  of  opinion,  it  is  clear  that  these  gains 
are  the  gains  of  the  company.  A  company  cannot, 
as  Mr.  Matthews  suggested  might  be  done,  be 
divided  into  two  or  three  portions  as  a  partner- 
ship consisting  of  two  or  three  individuals  can ; 
and  it  cannot  be  said  that  **  so  much  of  this  money 
belongs  to  the  Italian,  so  much  to  the  Freiich,  and 
BO  much  to  the  English  shareholders;  let  them  there- 
fore only  be  assessed  in  respect  of  the  portion  be- 
longing to  the  English  shareholders."  That  cannot 
be  aone,  and  there  is  no  instance  of  such  a  thing 
being  attempted.  The  result  consequently  is 
that  the  whole  of  these  gains,  being  the  property 
of  the  company,  and  coming  into  the  hands  of 
the  company,  have  to  be  divided  in  certain  pro- 
portions amongst  all  the  shareholders,  both  English 
and  foreign;  but  until  they  are  so  divided  they  are 
the  property  of  the  company,  and  only  pass  into 
the  hands  of  the  shareholders  when  the  dividends 
have  been  declared  by  and  under  the  company's 
authority  and  according  to  the  articles  of  their 
constitution.  Under  these  circumstances  I  think 
that,  in  both  these  cases,  oar  judgment  must  be 
for  the  Crown. 

Huddleston,  B. — I  am  of  the  same  opinion. 
The  whole  question  turns,  as  has  been  agreed 
on  all  sides,  upon  the  interpretation  of  the 
word  "residence,"  as  applicable  to  a  company. 
The  income  tax  is  only  imposed  upon  a  "  person 
who  is  resident  in  the  United  Kingdom,"  in 
respect  of  property  which  he  has  there,  or 
which  he  receives  from  foreign  sources.  A  cor- 
poration, for  the  purpose  of  paying  income  tax,  is 
a  '*  person,"  and  then  we  have  to  see  what  interpre- 
tation we  should  give  to  the  word  "  residence,  as 
applied  to  a  corporation.  Now  the  definition  of 
the  word  "  residence  "  is  founded  upon  the  habits 
and  relations  of  a  natural  man,  and  is,  therefore, 
inapplicable  to  the  artificial  and  legal  "  person  " 
which  we  call  a  **  corporation."  But  for  the  pur- 
pose of  giving  effect  to  the  words  of  the  Legisla- 
ture, an  artificial  "  residence  "  must  be  assigned 
to  thin  artificial  "person,"  and  one  formed 
on  the  analogy  of  natural  "  persons."  No 
great  difficulty  is  found  in  defining  what 
18  the  " residence "  of  an  individual.  It  is 
where  he  sleeps  and  lives.  What  is  the  residence 
of  a  natural  person  we  understand  perfectly  well. 


Then  what  is  the  "residence"  of  this  artificial  . 
"  person  P"    All   the   learned    counsel    I    think 
agreed  here,  the  residence  of  an  artificial  person, 
such  as  a  trading  corporation,   must  be  taken 
to  be  where  his  real  trade  and  business  is  car- 
ried on.     I  adopt  the  powerful  suggestion  of  Mr. 
Matthews,  that   the  Income  Tax  Act   of  15  & 
16  Vict.,  when  it  speaks  of  a  "  residence "  does 
not    mean    an    artificial    residence ;     and     Mr. 
Matthews  argued,   therefore,  that  when  dealing 
with  a  corporation  the  Act  did  not  mean  the  place 
where  they  carry  on  the  form  or  shadow  of  business, 
but  the  place  where  they  really  carry  it  on ;  and 
that  seems  to  be  a  definition  almost  conceded  by 
all  the  learned  counsel.    It  is  one  perfectly  under- 
stood by  foreign  jurists.    There  is  a  German  word 
which  is  applicable  to  it,  which  means  "  the  middle 
point "  of  the  business  carried  on.    The  French 
term,  adopted  from   Savigny,  is  "le  centre  de 
Tentreprise,"  the  central  point  of  the  business,  that 
is  to  say,  the  real  place  where  it  is  carried  on.   Now 
all  the  cases  which  nave  been  cited  support  that  view. 
In  The  Keynsham  Blue  Lias  Company  v.  BaJeer 
although  the   court    held   that    ^c^eynsham    was 
the  place  of  business,  they  did  so  because  the 
real  substantial  business   was  carried  on  there, 
although  the  company  had  no  office  in  London. 
In  the  case  of  Taylor  v.  The  Crowland  Oas  Con^ 
pany  the  judgment  of  the  court  was  put  upon 
the  question  of  the  place  where  the  corporation 
carried  on  its  business.    In  Adams  v.  The  Great 
Western  Railway  Company,  for  a  similar  reason  it 
was  held  that  the  place  where  the  company  carried 
on  its  business  was  Faddington,  and  in  Brown  v. 
London    and   North-Western    Bailwa/y    Company 
that    it   was  in  London,  and    not    in    Chester. 
The  same  rule  is  applied  in  Shiels  v.  The  QreaJt 
Northern  Railway  Company.    Then  there  is  a  very 
strong  authority,  namely,  the  case  of  The  Aheryst- 
with   Promenade    Pier  Company    v.    Cooper,  in 
which  the  place  of  the  company's  business  was 
held  to  be  in  London,  althouG^h  the  pier  was  built 
in  Wales,  and  the  tolls  were  there  taken.     Mr. 
Matthews,   I'  think,    satisfactorily   distinguished 
the  case  of  The  Kilkenny  and  Qr*>ai  Southern  and 
Western  Railway  Company  v.  Fielden  (uhi  »tip.), 
which  was  cited  by  Sir  H.  James.    The  decision  in 
the  case   of  -Sully  v.    The  Attomey-Oeneral  was 
to.  the  same  effect.      And  in  the  last  case   in 
this  court,      The  Atfomey-Oeneral  v.  Alexander 
and  others  the  judgment  of  two  at  least  of  the 
learned    judges    (the   Lord    Chief    Baron    and 
Baron  AmphTett)  pointed  out  that  Constantinople, 
where  the  company  was  incorporated  (there  bemg 
no  charter  o^  incorporation  in  England  in  that 
case)  was  the  seat  of  business,  that  is  to  say,  the 
place  where  it  was  carried  on.    The  leamea  At- 
torney-General   put  a   proposition    which,   with 
deference,  I  for  one  cannot  assent  to.    He  sog* 
gested  that  the  registration  o*   a  company  was 
conclusive  of  its  "  residence,"  and  if  a  company 
were  registered  in  England  that  it  must  be  held 
^o  reside  there.    I  think  Sir  Henry  James  gave  a 
good  answer  to  that  when  he  said  that "  registra- 
tion," like  the  birth  of  an  individual,  is  a  fact  to 
be  taken  into  consideration  upon  the  question  of 
"  residence,"  because,  if  we  find  that  a  man  was 
bom  in  a  place,  and  eats  and  drinks  and  lives  in 
that  place,  it  is  a  strong  circumstance  to  show 
that  it  iH  his  place  of  "residence;"  but  it  is  only  a 
circumstance.    The  birth    is   not    conclusive   of 
"residence."     Taking   the   analogy    between   a 
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mfcnral  and  an  artificial  person,  in  tlie  oase  of  a 
oorporalion  we  would  aay  that  its  plaoe  of  regis- 
trilion  is  its  plaoe  of  birth,  but  it  is  not  becaase 
it  is  the  place  of  its  birth  that  its  *'  residence  " 
most  be  there.    It  is  a  fisu;t  to  be  taken  into  con- 
sideration with  all  the  other  facts,  and  if  it  be 
found  to  be  registered  in  a  particular  country,  and 
soting  and  having  its  office  and  reoeiviDg  dividends 
in  that  country,  those  are  all  acts,  coupled  with 
the  registration,  leading  to  the  conclusion  that 
that  country  is  the  seat   of   its   basiness.    Mr. 
Matthews,  on  a  former  occasion,  I  believe,  in  this 
ooart,    Quoted    many    American    authorities    as 
applicable  to  the  individual  States;  and  yester- 
day he  mentioned  a  case   in    Brockenbrough's 
Reports,  The  Bank  of  the  United  States  v.  JJkfoo- 
kenne^  as  to  the  difierence  between  a  corporation 
created  merely  by  the  act  of  a  State   and  one 
created  by  an  act  of  Congress.    He  pointed  oat 
alBo  that  it  is  not  at  all  consistent   with    the 
English  view  of  the  subject,  that  a  corporation 
cannot  be  a  corporation  except  in  a  particular 
State,  and  he  founded  that  on  the  aathority  of  the 
case  of  Newhy  v.    Van   Oppen  and  Others  [The 
CoWs   PcUent   Firearms  Company),     The    prin- 
ciple of  law,  therefore,  is  not,  I  think,  in  dispute, 
and  we  may  take  it  for  granted  that  the  place  of 
business  is  tbe  sort  of  artificial  residence  which 
one  would  give  to  this  artificial  person  to  make 
him  a  ''person  resident"  in  this  country,  within 
the  meaning  of  the  Income  Tax  Act.    And  now 
comes  the   great  difficulty  which  I  have  felt  all 
along,  and  that  is,  in  applying  the  facts  of  each 
individual   case  to  the  principle.     I  quite  agree 
that  the  onus  of  proving  tne  "  residence  "  lies  upon 
the  Crown,  as  put  by  Cieasby  6.,  in  his  judfl^ent 
in  The  Attorney  General  v,  Alexander^  and  that 
if  the    Crown    fails   to    satisfy  the    court   that 
the  place  of  residence  is  within  the  jurisdiction, 
or  within   the   area  of  taxation,    it    cannot    be 
said  that  the  company  should  be  taxed.    Admit- 
ting that,   I  have  to  ask  myself  where,  in  both 
these    cases,     was    really    the    centre    of    the 
operations,  the    substantial    and    real    plaoe    of 
bnsiAesB, "  le  centre  de  I'entreprise,"  or  the  middle 
point?     I  am  afraid  that  I  must  answer  that 
qaestion,  looki  g  at  the  facts  in  both  these  cases, 
07  saying  that  it  was  in  England.    It  is  not  neces- 
sary to  go  at  any  length  into  the  facts,  because 
they  have  in  both  cases  been  so  minutely  and 
elaborately  examined  and  commented  on  by  my 
Lord,  but  Sir  H.  James's  argument  with  reference 
to  the  Cesena  Company,  was  put  in  so  captivating 
a  form  that  until  my  attention  had  been  carefully 
called  by  the  Attorney-General  to  the  articles  of 
association,  I  confess  t  was,  if  I  may  use  tbe  ex- 
pression, caught  by  it.     I  am  not  going  through 
the  various  c&uses  of  the  case,  but  in  8ubstauce,  as 
was  said  by  Sir  H.  James,  they  amount  to  this : 
the  trading  of  the  company  is  m  Italy,  their  un- 
lealized  and  their  fixed  propertv  is  in  that  country, 
and  everything  that  is  sold  is  sold  there ;  no  goods 
tte  ever  sent  to  England,  the   majority  of  the 
shareholders  are  in  either  Italy  or  France  and  tbe 
small  minority  of    them  only  in  England,   tbe 
original  books  are  kept  in  Italy,  the  managing 
director  is  in  Italy,  wbere  he  resides ;    and  there- 
fore, said  the  learned  counsel,   we  have  almost 
everything — books,  profits,  manufactures,  &c.,  in 
Italy.    At  first  I  thought  it  appeared  that  tbe 
centre  of  business  was  in  Italy,  but  when  I  looked 
it  the  articles  of  association,  and  found  that  the  ( 


object  of  the  memorandum  was  no  doubt  to  pur- 
chase sulphur  from  a   company  or  firm   estab- 
lished at   Cesena,  bat  that  they  contemplated 
"taking    concessions    of    anv    lands    wherever 
sulphur  is  likely  to  be  obtained,"  and  that  it  is  not 
confined  to  Italy,  and  that  the  general  powers  of  the 
company  are  for  "  the  selling,  leasing,  letting  and 
disposing  of  any  of  the  lands,  mines,  and  property 
acquired  by  the  company,"  it  seemed  clear,  by  the 
memorandum,  at  all  events,  that  the  operations  of 
the  company  were  not  to  bo  confined  to  Italy. 
Now,  the  very  first  article  of  association  is  that 
"  the  company  is  formed  for  the  purpose  of  de- 
veloping and  workiuff  the  mines  of  sulphur  at 
Cesena  aforesaid,  and  carrying  on  the  business 
mentioned  or  included  in  the  memorandum  of 
association ;"  that  is,  carrying  on  the  business  of  a 
sulphur  company  wherever  sulphur  may  be  found. 
Then,  on  looking  to  see  where  the  power  is  which 
is  exercised  by  tne  directors,  bv  the  office  in  Lon- 
don, we  find  that  the  "  board '  is  "  a  meeting  of 
the  directors  duly  called  and  constituted,"  and  that 
"  the  working  of  the  company's  mines,  tbe  mode 
of  disposal,  working,  and  the  general  business  of 
the  company  shall  be  wholly  under  the  order, 
direction     and    management   of    the    directors, 
subject     only     to     such     control     of     general 
meetings  as  is  hereafter   provided    for."    Then 
the  directors  have  power  (which  they  have  exer- 
cised) to  register  the  company  in  Italy,  and  to 
make  promissory  notes,  and  so  on.    "  The  office 
shall  be  at  such  plaoe  in  London  as  the  board  shall 
from  time  to  time  appoint."    A  London  bank  is  to 
be  their  "  first  and  present  bankers."    True  it  is 
that  they  had   a  banker  at    Turin  and  one  at 
Paris.    They  may  invest  their  money  in  a  reserve 
fund.    General    meetings    are   to    be  held,    and 
those  meetings  which  are  described  as  ordinary 
or  extraordinary,  are   to  be    held    in    London. 
There  is  the  power  given  of  adjourning  from  plaoe 
to  place  no  doubt.    It  is  trne  that  it  is  not  said 
anywhere  that  the  board  meetings  must  be  held 
in  London ;  but  it  is  obvious  from  the  facts  in  the 
case,  and  from  all  the  requirements  of  the  articles 
of  association,  that  the  books  must  be  kept  at  the 
office,  and  the  office,  according  to  the  articles  of 
association,  must  be  in  London,  and   thus,  in 
ferentially,  we  arrive  at  the  conclusion,  from  the 
facts,    and    from    the    case,   that    the   directors 
are  to  meet  in  London.     Without  going  through 
the    other    different    clauses    of    the    articles, 
it  appears  that  almost  every  act  of  the  Cesena 
company  connected  with  the  administrative  part 
of  its  business  is  to  be  done  in  London.  No  doubt 
the  manufacturing  part  may  be  and  was  done  in 
Italy ;  and  so,  supposing  they  found  sulphur  in 
some  other  part  of  the  world,  and  carried  on  their 
business  there,  the  manufacturing  part  of  it  would 
be  carried  on  in  that  other  place ;  but  the  adminis- 
trative part  of  the  business  would  be  carried  on  at 
the  place  from  which  all  the  orders  came,  all  the 
directions  fiowed,  and  where  the  appointments  of 
the  Tarious  officers  were  made  and  revoked,  where 
agents  were  nominated  and  recalled,  where  the 
money  was  received  and  dividends  were  declared 
and   were  payable.     We  find  all  these  acts  per- 
formed in  London,  and  I  cannot  help  thinking 
that   the   main  place  of  the  company*^  business 
is   in    England,    and   that   at   Cese^na   is    merely 
an   agency  as    it   were   of  the    principal    house, 
that    agency    being    confined   to    the    manufac- 
ture and  sale  of  sulphur,  but  under  the  direction 
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-of  the  prinoipal  house.    With  repurd  to  the  other  | 
•case  of  the  Calcutta  jute  mills,  which  also  has 
been  so  fully  and  elaborately  gone  into  by  my 
Lord,  I  am   bound    to  say  that  at  one  time  I 
thought  this  case  also  a  strone  one  in  favour 
of  the  appellants.      The  learned  counsel  put  it 
▼ery  stronely,  and  summed  up  his  arguments  as 
to  the  result  of  the  case  in  very  clear  and  terse 
language.     He  said  in  fact  this :  The  only  trausac- 
tions  in  England  are  the  receipts  of  the  amount 
.transmitted  for  the  payment  of  the  English  ex- 
penses and  dividends,  and  the  declaration  of  their 
amount  and  its  division   amongst  the  English 
shareholders.     Again,  I  look  at  the  articles  of 
association  and  the  case.    The  office  was  no  doubt 
lent  to  the  company,  or  allowed  to  be  used  by 
them  for  the  purpose;    from   that   office  would 
issue  all  the  orders  to  the  managing  director  in 
Calcutta,  and  no  doubt  until  he  received  orders  to 
•the  contrary  he  would  have  full  power  and  discre- 
tion to  do  what  he  liked  there  ;  but  at  any  moment 
they  might  from  their  head  office  have  revoked 
his  authority  or  altered  any  arrangement  which 
he  bad  made  connected  with  the  working  of  the 
.company.    The  meetings  were  held  in  London. 
The  operation  of  the  company  in  London  was,  not 
to  divide  the  monev  sent  among  the  shareholders, 
but  it    was  to  "aeclare  the  dividend."    And  I 
apprehend  that  within  the  meaning  of  that  clause 
the  directors  in  London,  who  had  full  power,  might 
•disapprove  of  the  system  upon  which  the  division 
had  been  made,  and  require  a  different  dividend 
I  for  the  future,  thus  showing  that  they  exercise 
the  authority  and  are  the  principal  body,  while  the 
Calcutta  director  is  only  their  agent  for  the  purpose 
of  the  manufacture  and  sale  of  the  j  ute,  as  the  Cesena 
Company  is  the  agent  of  the  London  company  for 
the  purpose  of  the  manufacture  of  the  sulphur. 
Mr.  Matthews  argued  with  great  ingenuity  that, 
assuming  the  place  of  business  to  be  in  EngUmd, 
still  the  only   division  of  the  profits   here  is  to 
be  a  division  of  the  profits  earned  by  the  English 
shareholders;  and  be  argued  that  if  this  were  a 
partnership,   then,  on    the  authority   cf  SuUy'a 
ecue,    the    English    portion   of   the    partneiship 
only    would    be    liable    to    pay    on    the  profits 
received  by    them,  whereas  the  Indian  portion 
would  not   have  to  pay  on  their  profits.    If  this 
artificial  beinf?,  a  corporation,  could  be   made  a 
partnership,  and    every  sharpholder    a  partner, 
that  argument  would  be  in  accordance  with,  as  he 
said,  natural  justice,  and  would  be  very  strikiuG;. 
But  I  fear   the  simple  answer  is  this,  that  a  cor- 
poration is  not  a  partnership,  and  the  shareholdei  s 
are  not  partners.     For    these   reasons  I  cannot 
avoid  coming  to  the  conclusion  that  the  place  of 
business  of  both  these  companies  is  in  London, 
and  that,  therefore,  they  are  within  the  provisions 
of  the  Income  Tax  Act. 

Kelly,  C.B.— This  is,  I  think,  the  first  time  this 
question  has  been  raised,  and,  looking  to  the 
peculiar  circumstances  of  the  case,  I  do  not  think 
that  we  ought  to  give  costs  to  th*^  Crown.  Each 
party,  therefore,  will  pay  its  own  costs. 

JwUiment  for  the  Grown  in  each  case,  with- 
out  coats. 

.   Solicitors  for  the  Calcutta  Jute  Mills  CompftTiy, 
Solicitors  forthe  Cesena  Sulphur  Company,  .^Tos/i, 

Field,  and  Mtittkeics. 

Solicitors  for  the  Crown,  The  Solicitor  of  Inlmid 

Revenue, 
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(Before  Clbabbt,  B.,  and  Gbovs,  J.) 

CoLLiEB  V.  North. 

Staiute  3  Quo.  4,  c.  58,  s.  42 — Meaning  of  the  loord 

"  town," 

By  3  Oeo.  4,  e.  58,  e.  42,  any  person  who  sells  fish 
within  the  town  of  Bochdale,  except  in  the 
ma/rJcet  place  (unless  such  sale  take  place  from 
a  shop  or  dwelling  hotise),  is  liable  to  a  penalty 
not  exceeding  5Z. 
The  respondent  sold  four  herrings  in  an  open-streety 
not  in  the  market  place.  The  street  was  a  main 
thoroughfare  with  houses  on  both  sides,  in 
a  populous  part  of  the  ancient  municipal 
borovifh  of  Bochdale,  and  there  was  a  continuous 
Une  of  buildings  from  the  market  place  to  the 
street  where  tl^e  sale  took  place.  When  the  Ad 
was  passed  the  street  in  question  was  not 
made,  and  the  site  of  it  was  in  fact  green  fields. 
There  was  no  definition  in  the  Act  of  the  mean' 
ing  of  the  expression  "  toum  of  Bochdale,"  The 
jvstices  refused  to  convict,  being  of  opinion 
that  tlie  words  **  town  of  Bochdale  *'  were 
limited  to  the  town  as  it  then  existed,  but  stated  a 
case  for  the  opinion  of  tlie  court. 
Held,  that  the  justices  were  wrong  in  refusing  to 
convict,  inasmuch  as  the  section  was  intended  to 
apply  to  all  parts  of  what  might  be  fairly  termed 
the  town  of  Bochdale,  whether  in  existence  at  the 
time  of  the  passing  of  the  Act  or  not 
This  was  a  case  stated  under  the  statute  20  &  21 
Vict.,  c.  43. 

At  a  petty  session  of  the  justices  holden  on 
the  22nd  March  1876,  at  the  Town  Hall  in  Roch- 
dale, Charles  Collier,  hereinafter  balled  *'  the 
appellant,"  appeared  before  us  in  support  of  a 
summons  issued  on  an  information  preferred  by 
him  against  Bridget  North,  hereinafter  called 
"the  respondent,"  charging:  *'That  she,  on 
the  4th  March  1876,  at  Molesworth-streei, 
in  the  said  borough,  not  then  and  there 
being  in  the  old  or  new  market  place  in  the 
said  borough,  but  within  the  town  of  Rochdale 
aforesaid,  unlawfully  did  sell  certam  fish,  to  wit 
four  herrings,  contrary  to  the  statute  in  such 
case  made  and  provided." 

And  the  said  information  was  heard  and 
determined  by  us  at  the  said  petty  sessions,  and 
upon  such  heating  we  dismissed  the  said  infor- 
mation. 

And  whereas  thn  appellant,  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  information,  as  being  erroneous  in  point  of 
law,  hath  duly  applied  to  us  in  writing  to  state 
and  sign  a  case  setting  forth  the  facts  and 
grounds  of  such  our  determination  as  aforesaid 
lor  the  opinion  of  this  court,  at<d  hath  duly 
entered  into  a  recogninanoe  as  required  by  the 
said  statute  in  that  behalf,  now  we  do  hereby 
accordingly  state  and  sign  the  following  case: — 

Upon  the  hearing  of  the  information  the 
following  facts  were  either  proved  before  us  or 
admitted  by  both  parties : 

1.  The  appellant  i<9  the  inspector  and  superin- 
tendent of  the  Rochdale  New  Market  Place, 
established  by  the  Act  3  Geo.  4,  c.  58,  intituled 
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"An  Act  for  providing  an  additional  market  place 
in  and  for  the  town  of  Bochdale,  in  the  Coanty 
Palatine  of  Lancaster." 

2.  In  sect.  42  of  the  said  Act  3  Geo.  4,  c.  58,  it 
is  enacted  "that  it  shall  not  be  lawfal  for  any 
person  or  persons  to  kill,  slaughter,  or  drrfss,  or 
(Base  to  be  killed,  slaughtered,  or  dressed,  any 
beastv  swine,  calf,  sheep,  or  any  other  cattle,  in 
any  shop,  standing,   or  other  place  in  the  said 
new    market^    except     in    sach     buildings     or 
places  as  may  be  erected  or  set  apart  for  that 
parpoBe>  nor  shall  any  person  or  persons,  from 
and  after  the  space  of  eighteen  calendar  months 
from  the  passing  of  this  Act,  put,  place,  or  set  up, 
or  cause  to  be  put,  placed,  or  set  up,  in  any  shop, 
stall,  show,  or  standing,  or  any  basket,  or  stool, 
table,  or  board,  for  the  purpose  of  showing  or 
HelHng   or    exposing    to  sale,    any    com,    grain 
botchers'  meat,  fish,  poultry,  butter,  eggs,  cheese, 
Tegetables,  fruit,  or  other  marketable  commodities, 
matters,  or  things,  on  any  of  the  public  footpaths 
or  highways  in  the  said  town  of  Bochdale,  other 
than  within  the  limits  of   the  said  Old  Market 
Place  and  the  said  New  Market  Place,  nor  shall 
any  person  or  persons  hereafter,  on  any  market 
day  or  days  or  on  any  other  day,  sell  or  expose  to 
tale  within  the  said  New  Market  Place,  any  meat, 
butter,  poultry,  eggs,  garden  stuff,  potatoes,  roots, 
or  Tegetables,  or  any  fish,  at  any  time  within  the 
said  town,  except  as  hereinafter  mentioned ;  and 
if  any  person  or  persons  shall  offend  in  any  of  the 
cases  aforesaid,  such  person  or  persons  so  offend- 
ing shall  forfeit  and  pay  for  every  such  offence, 
on  conviction  before  one  or  more  justiced  of  the 
peace  for  the  county,  any  sum  not  exceeding  51., 
to  be  recoyered  and  applied  as  hereinafter  directed. 
Provided,  nevertheless,  that  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend,  to 
prevent    or  hinder  any   person  from  selling  or 
exposing  to  sale   any   marketable    commodities, 
matters,  or  things  whatsoever,  in  his  or  her  own 
private  dwelling  house,  or  in  his  or  her  own  shopt 
m  any  part  of  the  said  town  of  Rochdale."    ' 

3.  The  respondent  did  on  the  4th  March  1876, 
expose  for  sale,  and  actually  sell,  to  one  Elizabeth 
Holt,  in  a  certain  street  in  Rochdale,  called 
Molesworth-street,  in  the  present  municipal  and 
parliamentary  borough  of  Rochdale,  four  herrings 
at  the  price  of  2d. 

4.  Such  sale  was  made  in  the  open  street,  from 
a  basket  carried  by  the  respondent  from  door  to 
door,  and  was  not  sold  in  the  private  owelling 
house  or  shop  of  the  respondent. 

5.  Molesworth-street  aforesaid  is  not  in  the 
said  Old  Market  Place  or  the  said  New  Market 
Place  of  Boohdale. 

6.  There  is  no  definition  in  the  said  Act  3  Geo.  4, 
c.  58,  of  the  limits  of  "  the  town  of  Rochdale,'* 
nor  has  acy  subsequent  Act  local  to  Rochdale 
defined  what  shall  be  the  meaning  of  the  expres- 
sion "of  the  town  of  Rochdale,"  as  used  in  the 
said  Act  3  Geo.  4,  c.  58,  for  the  purpose  of  the 
■aid  Act. 

7.  At  the  time  of  the  passing  of  the  Act  (3  Geo.  4, 
c.  58)^  the  said  street,  called  Molesworth-street, 
was  not  then  made,  and  the  site  of  it  was  in  fact 
green  fields.  The  said  street  is  now  a  main 
thoroaghftire,  with  houses  on  both  sides  thereof, 
in  a  popalous  part  of  the  present  municipal 
borough  of  Rochdale,  and  there  is  a  continuous 
lineor  baOding  from  the  Rochdale  Market  Place 
to  Molesworth-street  aforesaid,  and  such  line  of 


building  extends  beyond  the  said  street  to  points 
much  further  distant  from  the  said  Rochdale 
Market  Place. 

It  is  contended,  on  the  part  of  the  appellant, 
that  the  expression,  "  the  town  of  Rochdale,"  used 
in  the  Act  3  Geo.  4,  c.  58,  most  be  taken  to  mean 
the  aggregation  of  buildings  erected  at  the  time 
of  the  passing  of  the  said  Act  3  Geo.  4,  c.  58,  and 
of  those  erected  since  that  time. 

It  is  contended  in  reply,  on  the  part  of  the 
respondent,  that  the  expression,  "  the  town  of 
Rochdale,"  as  nsed  in  the  Act  3  Geo.  4,  c.  58,  ha^ 
reference  only  to  the  aggregation  of  continaons 
buildings  forming  the  town  of  Rochdale  at  thel 
time  of  the  passing  of  the  said  Act 

We  were  of  opinion  that  the  meaning  of  the  said 
expression,  "the  town  of  Rochdale,"  as  nsed  in 
the  said  Act  3  Geo.  4,  c.  58,  was  the  aggregation 
of    buildings  erected    and  in   existence    at    the 

Sassing  of  the  said  Act  3  Geo.  4,  o.  58,  and  that 
[olesworth-street  aforesaid,  being  then  fields  un-' 
built  upon,  was  not  within  the  town  of  Rochdale,- 
as  intended  to  be  defined  by  that  Act.  We,  ac- 
cordingly, dismissed  the  information  against  the 
respondent. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  said  court,  therefore, 
is,  what  is  the  present  meaning  of  the  expression, 
"the  town  of  Rochdale,"  as  used  in  the  Act 
3  Geo.  4,  c.  58.  The  court  is  to  make  such  order 
in  relation  to  the  matters  aforesaid  as  to  the  court 
may  seem  fit. 

ManUty,  Q.G.  and  E.  A,  Owen,  for  the  appel- 
lant.— The  justices  were  clearly  wrong  in  refusing 
to  convict.  The  place  where  this  sale  took  place 
was  within  the  town  of  Rochdale  within  the 
meaning  of  3  Geo.  4,  c.  58,  s.  42.  The  spot  where 
this  sale  took  place  is  within  the  present  limits  of 
the  town,  and  the  Act  was  intended  to  apply  to 
all  parts  of  the  said  town  then  and.thereafter  to  be 
laid  out  in  streets.  This  case  is  concluded  by 
authocity.  In  Elliot  y.  The  South  Devon  Railway 
(2  Ex.  725 ;  17  L.  J.  262,  Ex.),  the  question  was 
raised  as  to  the  meaning  of  the  word  **  town  "  in 
the  Railway  Clauses  Consolidation  Act  (8  <fe  9  Vict, 
c.  20,  s.  11),  and  it  was  h'^ld  that  it  meant  a 
collection  of  inhabited  houses  so  near  to  each 
other  that  they  may  reasonably  be  said  to  be 
coDtiijUous,  and  that  the  term  will  include  a 
space  of  open  ground  surrounded  by  continu- 
ous houses.  The  case  of  Heg.  y.  Cottle  (16 
Q.  B.  412;  10  B.  &  S.  548;  20  L.  J.  162,  M.  C.) 
is  a  strong  authority  in  favour  of  the  appellant's 
contention.  That  was  an  indictment  against  cer- 
tain trustees  appointed  under  a  local  and  personal 
Act,  which  was  to  be  in  operation  for  thirty-one 
years.  The  trustees  were  not  to  continue  or  erect 
any  turnpike  or  tollgate  across  roads  in  the  towns 
of  Taunton  or  Wellinj^ton,  or  in  any  other  town 
through  or  into  which  the  roads  might  paHs  or  be 
made,  and  the  indictment  charged  the  trustees 
with  erecting  and  continuing  a  turnpike-gate 
within  the  town  of  Taunton,  it  was  admitted  that 
the  gate  was  not,  when  first  erected,  within  the 
town  of  Taunton,  as  the  town  then  stood.  Two 
questions  therefore  arose,  first,  as  to  tho  meaning 
of  the  word  **  town ;"  secondly,  whether  the  opera- 
tion of  the  Act  was  intended  to  apply  merely  to 
the  town  as  existing  at  the  time  of  passing  the 
Act,  or  to  whatever  should  become  the  town  from 
time  to  time  during  the  thirty-one  years  for  which 
the  Act  was  to  be  in  force.    At  the  trial,  the 
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learned  judge  told  the  jury  that  the  word  "town" 
in  the  Act  was  to  be  used  in  a  popular  sense  as  a 
congregation  of  houses,  and  they  were  to  consider 
whether  the  spot  where  the  gate  stood,  was  sur- 
rounded by  houses  so  reasonably  near  that  the 
inhabitants  might  fairly  be  said  to  dwell  together. 
As  regards  the  second  point,  leave  was  reserved 
to  move  to  enter  a  verdict  for  the  defendants.  A 
rule  nin  was  afterwards  obtained  to  enter  a  verdict 
for  the  defendants  on  the  point  reserved,  or  for  a 
new  trial  on  the  jjTound  of  mibdirectiou.  Lord 
Campbell,  C.J.,  in  delivering  the  judgment  of  the 
court,  expressed  his  approbation  of  the  direction 
to  the  jury  respectiug  what  ought  to  be  considered 
the  limits  ot  a  town,  and  that  the  enactment  was 
not  confined  to  the  town  as  constituted  at  the  time 
when  the  Act  passed.  The  case  of  The  Gommis- 
Burner 8  for  Paving ,  ^c,  the  Toum  o/MtUon  v.  Tl^e 
Faversham  District  Highway  Board  (10  B.  &  S. 
M8),  is  to  the  same  effect,  and  Gockburn,  C.J., 
approve  of  the  decision  in  Beg,  v.  Cattle  (uhi 
eup,). 

No  counsel  appeared  to  argue  on  behalf  of  the 
respondent. 

Cleasbt,  B.  —  The  question  reserved  to  us  is 
as  to  the  meaning  of  the  expression  "the  town 
of  Bochdale  "  in  the  Act  3  G^eo.  4,  c.  58.  I  con 
less  it  appeared  to  me  at  first  that  the  Act  had 
referrence  to  an  existing  state  of  things,  and 
in  some  sense  that  is  correct.  But  the  town  of 
Bochdale  manifestly  does  not  remain  the  same, 
but  is  of  a  varying  nature  from  generation  to 
generation.  At  the  time  of  the  passing  of  the 
Act  the  town  was  a  growing  one,  and  the  Legis- 
lature intended  that  the  Act  should  have  reference 
to  a  thing  not  always  remaining  the  same.  The 
Act  itself  commences  bv  saying,  "  Whereas  the 
town  or  parish  of  Bochdale  hath  of  late  years 
greatly  increased  in  population  and  building," 
&c.,  sbovTing  that  the  town  was  an  increasing  one 
so  far  as  regards  its  population.  It  appears  to 
me,  on  consideration,  therefore,  that  it  would  be 
anreasonable  to  hold  that  the  words  "town  of 
Bochdale  "  only  referred  to  the  town  as  it  existed 
when  the  Act  was  passed.  If  there  had  been  two 
separate  towns  which  by  continual  extension  had 
become  joined  together,  different  considerations 
would  have  arisen.  But  when  it  is  manifest  that 
a  growth  was  contemplated,  the  word  "town" 
should  be  applied  to  the  old  town,  together  with 
its  natural  growth.  Therefore  I  come  to  the  con- 
clusion that  this  sale  took  place  within  "the 
town  of  Bochdale,**  and  that  the  justices  ought 
to  have  convicted  the  respondent ;  the  case  must, 
therefore,  be  remitted  to  them  for  that  purpose. 

Grove,  J. — I  am  of  the  same  opinion.  When 
we  look  at  the  object  of  the  Act,  and  the  state  of 
thingH  intended  to  be  remedied,  it  is  clear  that 
the  word  "  town "  did  not  mean  town  as 
limited  at  any  particular  time,  but  was  intended  to 
include  what  was  commonly  called  the  town  of 
Bochdale.  The  preamble  is  as  follows  :  "  Whereas 
the  town  or  parish  of  Bochdale,  in  the  County 
Palatine  of  Lancaster,  hath  of  late  years  greatly 
increased  in  population  and  buildings,  and  the 
present  market  place, &c.,  has  become  so  inadequate, 
that  the  passages  along  the  public  streets  within 
the  said  town  are  greutly  obstructed,  and  ren- 
dered dangerous  to  the  inhabitants  of  the  said 
town,  ana  also  to  travellers  by  reason  of  the 
u.iniber  of  stalls  and  standings  placed  therein ; 
und  whereas  it  would   be  a  great  convenience  to 


the  inhabitants  of  the  said  town,  and  the  peraoiu 
frequenting  the  said  town  on  market  and  other 
days,  and  would  tend  to  remove  nuisances  and 
obstructions  if  a  new  or  additional  market  place 
was  provided  and  established,"  &o^  which  clearly 
shows   that  the  very  object    of  the  Act  is,  as 
the  town  of  Bochdale   was   increasing,   to  con* 
fine  parties  to  selling  in  the  market  place,  and 
that  as  the  then  existing  market  was  inadequate, 
to  provide  a  new  market  place  for  the  town.    It 
is  worth  while  observing,  however^  that  sect  33 
provides  for  the  widening  of  the  streets,  and  for 
certain  buildings  being  taken  down  if  necessary. 
Therefore  we  nud  direct  provisions  in  the  Act 
having  reference  to  the  increasing  town  of  Boch- 
dale, beyond  what  it  was  in  1822,  when  this  Act 
came  into  operation.    If  we  were  to  hold  that  the 
operation  of  the  Act  was  confined  to  the  then 
existing  town,  then  any  portions  of  a  street  which 
had  been  widened  would  not  be  within  the  Act, 
while    the    remaining    portion   which    originally 
formed  the    street   would    be    within    the   AoL 
So  that  in  such  a  case    a    sale    of   fish  would 
be  permitted  in    one    portion  of    a    street   and 
not  in  another  portion  of  the  same  street.    This 
certainly  would  be  a  great  absurdity,  but,  as  it 
seems  to  me,  it  would  be  the  necessary  oonse- 
ouence  of  holding  that  the  "  town  of  Bochdale  "  in 
the  Act  intended  to  include  only  the  then  existing 
town.    For  if  you  so-  limited  the  word  "  town,"  if 
some  of  the  streets  were  elongated,  on  the  part  so 
elongated  a  sale  could  be  legally  effected,  while 
on  the  other  part  a  sale  would  render  the  seller 
liable  to  a  penalty.    Therefore  the  definition  of  the 
"  said  town  of  Bochdale"  ought  not  to  be  so  limited; 
and  the  word  "  said  "  merely  has  reference  to  the 
town  to  which  the  Act  applies,  and  the  expression 
was  intended  to  include  what   might  iairly   be 
called  the  town.    A  row  of  cottages  might  be  a 
mem  suburb  of  the  town,  and  not  within  the  town; 
but  that  would  depend  on  circumstances.     The 
only  other  argument   that    could   be  raised  for 
the  respondent  is,  that  the  town  may  become  so 
extended  as  to  make  the  market  place  quite  in- 
su£Scient  to  meet  the  requirements  of  some  of  its 
inhabitants.     The  answer  is,  that  if  such  a  state  of 
things  should  arise,  another  application  must  be 
made  to  Parliament  for  still  further  accommoda- 
tion.    For  the  reasons  I  have  given,  I  think  the 
justices  were  wrong  in   refusing  to  convict  the 
respondent.  Oa^e  r&mitled  to  Justicet, 

Solicitors  for  the  appellant,  Norris,  Alien,  and 
Carter. 


Thursday,  May  11,  1876. 

CooPBE  (app.)  1?.  OsBOBKE  (resp.). 

Licenced  premises  —  Privnte  friends  —  Qaming — 
35  ^  36  Vict  c.  94,  ss,  17  and  25—37  ^  38  Vid. 
c.  49,  8.  30. 

T^ie  appellant,  a  private  fritmd  of  a  licfmsed  persoHj 
bond  fide  entertained  by  him  after  the  howrs  of 
closing  at  hin  own  expense  within  the  Licensing 
Act  1874,  s.  30,  was  playing  cards  for  money  on 
the  Uctnsed  prKmiseH,  and  was  convicted  under 
tfie  Licensing  Act  1872,  s,  25,  of  being  on  the 
said  premises  daring  the  perioa  ttiey  were  re- 
quired to  be  closed, 

HeUJ,  upon,  a  case  sfaJed  that  the  apellant  was  noi 
on  the  premises  in  cnntraoeiUion  of  the  provisions 
oftJie  Licensing  Acts  voitk  respect  to  the  closing  of 
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Ueensed  premieee,  and  that  the  conmction  mtiat  he 

quashed. 
Thib  was  a  caee  stated  by  two  justices  of  the  peace 
acting  for  the  Newark  Division  of  the  county  of 
Nottingham  under  the  statute  20  &  21  Yict.  c.  43, 
for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  a  question  of  law  which  arose  before 
them  as  hereinafter  stated. 

At  a  petty  sessions  hoi  den  at  Newark-on-Trent, 
in  the  said  couDty  of  Nottingham,  on  the  5th 
Jan.  in st ,  Charles  Cooper,  of  Spalford,in  the  county 
of  Nottingham,  farmer  (called  the  appellant),  was 
charged  before  the  said  justices  on  the  information 
of  tfohn  Osborne,  of  Newark-ou 'Trent,  police 
saperintendent  (called  the  respondent),  for  that 
he,  on  the  29th  Dec.  1875,  at  the  parish  of  South 
Clifton,  in  the  said  county  of  Nottingham,  was  on 
certain  licensed  premises  (to  wit),  the  Bed  Lion 
Inn,  there  situate,  during  the  period  during  which 
the  0aid  premises  were  required  under  the  pro- 
visions of  the  Licensing  Act  1872  to  be  closed 
contrary  to  the  statute  in  such  case  made  and 
provided. 

Henry  Derbyshire,  a  police  constable,  stationed 
at  Clifton,  proved  that  on  the  29th  Dec.  last  he 
was  passing  the  Bed  Lion  Inn  at  South  Clifton 
about  eleven  o'clock  at  night,  when  he  heard  voices 
within  and  distinguished  that  persons  were  play- 
ing cards  for  money.  He  subsequently  obtained 
admission  to  the  premises,  and  then  found  several 
persons  present,  including  the  appellant  in  the 
present  case.  The  landlord  stated  that  they  were 
his  private  friends,  and  he  considered  that  he  had 
a  right  to  entertain  them  as  such. 

The  said  justices'  attention  was  drawn  to  the 
case  of  Patten  v.  Rhymer  (29  L.  J.,  189  M.  C.)  The 
ADpellant's  advocate  admitted  the  persons  in  the 
ion  were  pla3ring  at  cards  for  money,  but  con- 
tended that  the  Legislature,  when  inserting  clause 
30  in  the  Licensing  Amendment  Act  of  1874, 
whereby  a  licensed  persons  was  authorised  to 
entertain  and  supply  liquors  after  the  hours  of 
cloeing  to  his  private  friends  at  his  own  expense, 
intended  that  the  licensed  person  should  have  the 
same  rights  as  any  private  person  to  entertain  his 
friends  in  any  manner  he  pleases,  and  that,  there- 
fore, neither  the  landlord  nor  his  friends  were 
liable  to  any  penalties  under  the  Licensing  Acts. 

The  said  justices  were  of  opinion  that  notwith- 
standing the  persons  on  the  licensed  premises 
were,  as  they  had  no  reason  to  doubt,  and  found 
as  a  fact  that  they  were,  private  friends  to  whom 
the  landlord  might  after  hours  give  at  his  own 
expense  intoxicating  liquors  under  sect.  30  of  the 
Licensing  Act  1874;  yet  he  was  not  thereby 
justified  in  allowing  them  to  play  for  money  ;  the 
said  justices,  therefore  considered  they  were  there 
in  contravention  of  the  Licensing  Act,  as  to  the 
closing  of  licensed  premises  (sect.  25  of  the 
Licensing  Act  1872),  and  they  therefore  convicted 
the  appellant. 

The  appellant  being  dissatisfied  with  their  de- 
cision, as  being  erroneous  in  point  of  law,  requested 
a  case  to  be  stated  for  the  opinion  of  the  court. 

Should  the  court  be  of  opinion  that  the  appel- 
lant, being  a  private  friend  of  the  licensed  person, 
was  upon  the  premises  in  contravention  of  the 
Licensing  Acts,  then  the  conviction  is  to  stand ; 
otherwise  it  is  to  be  quashed. 

The  court  having  remitted  this  ease  to  the  said 
justicei^  who  stated  and  signed  the  same  to  be 
restated  by  pointing  out  how  the  defendant  had 
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contravened  the  Licensing  Acts,  they  hereby  stated 
as  follows : — 

**  The  reasons  for  our  decision  were;  By  sect.  3  of 
the  Licensing  Act  1874,  it  is  provided  that  all  pre- 
mises in  which  intoxicating  liquors  are  sold  by 
retail,  shall  be  closed  at  the  hours  in  such  sect, 
named,  unless  extended  bv  the  licensing  justices, 
which  had  not  been  done.  The  appellant  was  found 
upon  the  licensed  premises  alter  closing  time. 
He  gave  no  evidence  that  he  was  an  inmate, 
servant,  or  lodger,  or  hond  fide  traveller,  and  only 
contended  that  his  presence  on  the  premises  was 
not  in  contravention  of  the  Licensing  Acts,  but 
that  he  was  a  private  friend  of  the  landlord. 
As  he  was  not  there  for  the  purpose  only  of 
being  entertained  by  the  landlord  as  a  private 
friend  with  intoxicating  liquors,  as  allowed  by  sect. 
30  of  the  Act.  of  1874,  but  (though  still  a  private 
friend  of  the  landlord)  it  appearing  to  us  that  he  was 
there  for  an  unlawful  purpose  (to  wit),  gaming  for 
money,  we  considered  he  was  aiding  and  abetting 
the  landlord  (as  the  licensed  person  named  in  sect. 
17  of  the  Act  of  1872),  in  Buffering  unlawful  games 
to  be  carried  on  on  the  premises ;  and  therefore 
that  he  was  on  such  premises  in  contravention  of 
the  Licensing  Acts,  and  in  consequence  liable  to 
the  penatly  in  which  we  convicted  him." 

The  case  came  on  to  be  argued  first  at  the  same 
time  with  Hare,  appellant,  v.  Oshome,  respondent, 
on  the  17th  Feb.  1876,  reported  34  L.  T.  Rep.  N.  S. 
294 ;  that  was  a  case  stated  at  the  request  of  the 
landlord,  who  was  convicted  for  suffermg  gaming 
on  the  occasion  when  the  appellant  was  charged  in 
this  case.  The  court  afiSrmed  that  conviction, 
but  remitted  the  case  of  the  charge  against  the 
appellant  as  stated  by  the  justices. 

Bolland  now  argued  for  the  appelle^t  on  the 
amended  case. — The  charge  against  the  appellant, 
as  it  appears  by  the  information,  is  not  one  of 
aiding  and  abetting  the  landlord  in  suffering 
gaming,  as  suggested  by  the  justices  in  the 
reasons  for  their  conviction,  but  for  being  on 
licensed  premises  after  closing  time,  which  is 
provided  for  by  sect.  25  of  the  Licensing  Act  1872 
(35  &  36  Vict.  c.  94) ;  by  ttiat  section,  "  If,  during 
any  period  during  which  any  premises  are  required 
under  the  provisions  of  this  Act  to  be  closed  any 
person  is  found  on  such  premises,  he  shall,  unless 
he  satisfies  the  court  that  he  was  an  inmate, 
servant,  or  a  lodger  on  such  premises,  or  a  bond 
fide  traveller,  or  that  otherwise  his  presence  on 
such  premises  was  not  in  contravention  of  the 
provisions  of  this  Act  with  respect  to  the  closing 
of  licensed  premises,  be  liable  to  a  penalty  not 
exceeding  408."  Although  under  that  Act,  taken 
by  itself,  the  appellant  might  have  been  liable  to 
conviction,  he  is  by  implication  now  clearly 
exempt,  in  consequence  of  sect.  30  of  the  Licensing 
Act  1874  (37  A  38  Vict.  o.  49),  by  which  "  No 
person  keeping  a  house  licensed  under  this  or 
the  principal  Act  shall  be  liable  to  any  penalty 
for  supplying  intoxicating  liquors  after  the  hours 
of  closing,  to  private  friends  bond  fide  entertained 
by  him  at  his  own  expense.  Sect.  17  of  the  Act 
of  1872  imposes  a  penalty  upon  the  licensed 
persons  only,  and  not  upon  his  guests,  if  the 
former  suffers  gaming  or  any  unlawful  game  to 
be  carried  on  on  his  premises ;  there  is,  therefore, 
no  such  offence  as  that  suggested  by  the  justices, 
even  if  the  appellant  were  charged  with  it. 

The  respondent  did  not  appear. 
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Gleasbt,  B. — I  believe  we  are  all  agreed.  My 
opinion  is  that  the  conviction  cannot  Btand, 
becanse  the  appellant  was  not  gniltj  of  the  offence 
charged  against  him.  The  25th  section  of  the 
Lioensiog  Act  1872|  which  imposes  a  penalty  upon 
any  person  foand  npon  licensed  premises  during 
the  period  the  premises  are  required  to  be  closed, 
must  now  be  read  with  the  30th  section  of  the 
Licensing  Act  1874,  which  exempts  licensed 
persons  who  supply  intoxicating  liquors  after  the 
hours  of  closing  to  private  frionds  bond  fide  enter- 
tained by  him  at  his  own  expense.  That  section 
of  the  later  Act  must  also  exempt  such  private 
friends  so  entertained,  for  their  presence  on  such 
premises  is  no  longer,  to  use  the  limiting  words 
of  sect.  25  of  the  first  Act,  in  contravention  of  the 
provisions  of  the  licensing  Acts,  with  respect  to 
the  closing  of  the  licensed  premises.  There  is  no 
provision  for  the  conviction  of  a  guest  in  a 
licensed  house,  whether  during  the  hours  of 
closing  or  not,  for  gaming  or  any  unlawful  i(ame ; 
but  the  magistrates  have  somehow  introduced 
section  17  of  the  Act  of  1872,  which  imposes  a 
penaltv  on  a  licensed  person  for  such  an  ofience, 
mto  the  subsequent  sect.  25,  so  as  to  make  the 
guest  liable  for  his  presence  at  the  time  of  the 
landlord's  contravention  of  the  Act,  although 
exempted  by  the  second  Act.  The  reasons  given 
by  the  justices  are  in  this  case  certainly  erro- 
neous, and  it  cannot  be  said  that  the  appellant's 
presence  on  the  premises  was  under  the  circum- 
stances in  contravention  of  the  provisions  of  the 
Acts.    The  appeal,  therefore,  must  be  allowed. 

DsNKJLN,  J. — I  am  of  the  same  opinion.  The 
magistrates  find  as  a  fact  that  the  appellant  was, 
within  the  words  of  sect.  30  of  the  Act  of  1874,  a 
private  friend  of  the  landlord,  and  being  enter- 
tained by  him  at  his  own  expense.  The  landlord, 
therefore,  was  justified  in  allowing  the  appellant 
to  be  on  the  premises  after  the  time  of  closing, 
and  the  appellant  has  not  thereby  contravened  the 
Act.  There  was  nothing  illegal  in  what  the  appel- 
lant did,  at  all  events  until  the  playing  at  cards  for 
money  commenced.  Although  the  landlord  may 
be  convicted  for  suffering  such  a  proceeding,  it 
seems  that  there  is  no  penalty  upon  the  persons 
playing  cards  either  during  the  open  or  close 
hours.  More  might,  perhaps,  be  said  in  support 
of  a  conviction  if  the  appellant  had  been  charged 
with  aiding  and  abetting  the  landlord  in  a  breach 
of  the  17tn  section,  but  there  seems  to  be  no 
summary  remedy  for  such  an  offence.  A^  all 
events,  there  is  nothing  here  to  support  the  charge 
under  the  25th  section,  which  is  made  against  the 
appellant,  and  the  conviction  must  be  quashed. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  appellcmL 

Solicitor  for  appellant,  E,  W.  Mareland. 


Jwne  2  and  15, 1876. 
(Before  B&amwell,  B.  and  Gsovi,  J.) 
Willis  v.  MACLACHLAir. 

Begietration  court — Qualificaiion  of  voter — Power 
of  revising  barrister  to  remove  Jrom  court — 
Interruption  of  business — Stai,  28  ^  29  Vict,  c. 
36.  s.  16. 

By  28  ^  29  Vict.  c.  36,  s.  16,  a  revising  barrister 
may  order  the  removal  of  any  person  who  inter' 
rupts  the  business  qf  the  court,  or  refuses  to  obey 
tauful  orders  in  reipeot  of  the  same. 


At  a  court  held  in  1874,  hy  the  defendant,  who  toot 
a  revising  barrister,  the  vote  of  W,,  plaintiffs 
brother,  was  objected  to,  on  the  ground  that  he 
claimed  as  a  freeholder,  but  was  only  a  copyholder. 
In  1875  W,  claimed  to  be  put  on  the  list  as  a 
copyholder.  The  plaintif  then  produced  certain 
deeds  to  show  that  W.  was  a  freeholder,  and,  in 
answer  to  the  defendant,  admitted  that  he  was 
present  in  court  in  1874,  when  W.'s  right  to  have 
/lis  name  on  the  list  as  a  freeholder  was  objected 
to,  and  had  the  deeds  in  his  pocket,  though  he  did 
not  produce  them^  Thereupon  ihe  d^endant, 
after  censuring  hvm,  ordered  him  to  leave  the 
court,  and  gave  i}isiTuctions  to  the  police  to  re- 
move  him  if  necessary.  The  plaintiff  then  left 
the  court,  and  afterwards  commenced  an  action  mi 
the  County  Court  for  false  imprisonment  The 
defence  was  that  the  plaintiff  wets  interrupting 
the  business  of  the  court.  The  judge  nonswtsd 
ihe  plaintiff  on  the  ground  that  the  act  complained 
of  was  done  in  the  exercise  of  a  judicial  discre' 
tion. 
Held  {reversing  the  decision  of  the  County  Court 
Judge),  that  the  nonsuit  was  wrong,  inasmuch  as 
the  plaintiff  was  guilty  of  no  interruption  of  the 
business  of  the  court,  as  alleged  by  the  defendant 
in  his  plea. 
This  was  an  action  for  false  imprisonment,  tried 
in  the  County  Court  of  Sunderland. 

The  following  were  the  material  facts,  as  proved 
by  the  plaintiff :  In  Oct.  1875  the  defendant,  who 
was  the  revising  barrister  for  the  district  at  North 
Shields,  held  his  court  at  that  place  for  the  pur* 
pose  of  revising  the  list  of  voters.  Among  others 
Robert  Willis,  brother  to  the  plaintiff,  claimed  to 
have  his  name  put  on  the  list  as  a  copyholder. 
The  plaintiff  then  produced  certain  deeds  which 
proved  that  Robert  Willis  was  a  freeholder.  It 
appeared  that  at  a  conrt  held  in  the  previous  year 
£obert  Willis's  name  had  been  inserted  in  the  list 
as  a  freeholder ;  but  it  was  then  objected  that  his 
claim  could  not  be  allowed,  inasmuch  as  he  was  a 
copyholder  and  not  a  freeholder.  Plaintiff  ad* 
mitted,  in  answer  to  questions  put  to  him  by  the 
defendant,  that  he  was  present  at  the  coai*t  held 
in  1874,  when  his  brother's  claim  to  a  vote  as  a 
freeholder  was  disposed  of,  and  that  the  deeds 
were  at  that  time  in  his  pocket,  though  he  had 
not  produced  them.  The  defendant  Uien  severely 
censured  the  plaintiff  for  his  conduct,  ordered  him 
at  once  to  leave  the  court,  and  gave  instractions 
to  the  police  to  remove  him  if  necessary.  The 
plaintiff  then  left  the  court,  and  brought  his  action 
for  false  imprisonment. 

The  notice  of  defence  was  that  the  defendant 
was  a  revising  barrister  holding  his  court,  and 
that  the  plaintiff  was  interrupting  the  business  of 
the  court. 

The  learned  County  Court  judge  held  that  the 
act  complained  of  was  done  by  Mr.  Maclachlan  in 
the  exercise  of  a  judicial  discretion,  and  that  ha 
was  *  not  liable ;  acoordingly  he  nonsuited  the 
plaintiff.  A  rule  nisi  was  afterwards  granted  to 
set  aside  the  nonsuit ;  against  which 

Butt  Q.C.  and  John  Edye,  showed  cause. — The 
defendant  has  done  nothing  to  render  himself  liable 
to  an  action  for  false  imprisonment.  By  28  A  29 
Yict.  c.  36,  s.  16,  it  is  enacted  that  **  it  shall  be 
lawful  for  any  revising  barrister,  whether  revising 
the  lists  of  a  oonnty,  oitv,  or  borough,  to  order  any 
person  to  be  removed  from  his  coart  who  shall 
mtarmpt  the  business  of  the  oourt,  or  refuae  to 
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obey  his  lawful  orders  in  respect  of  the  same." 
The  condnct  of  the  plaintiff  was  an  abase  of  the 
process  of  the  court.  MoreoTer,  it  is  clear  that  the 
judge  of  atiy  court  doing  an  act  within  his  juris- 
diction, and  having  exercised  his  discretion,  and 
ascertained  facts,  however  wrong  he  may  be,  is  not 
liable  because  that  discretion  is  erroneously  exer- 
cised. In  Oameti  v.  Ferrand  (6  B.  &  C.  626)*  Lord 
Tenterden,  C. J.,  in  delivering  the  judgment  of  the 
ootirt>  said :  "  Even  inferior  justices,  and  those  not 
of  record,  cannot  be  called  in  question  for  an  error 
in  judgment,  so  long  as  they  act  within  the  bounds 
of  their  jurisdiction.  [Brauwell,  B. — Your  argu- 
ment comes  to  this — that  a  revising^barrister, 
having  power  to  turn  a  man  out  of  court  for  one 
reason,  if  he  turns  him  out  for  another  he  is  never- 
theless not  responsible.  Grove,  J. — The  ratio 
decidendi  here  was  clearly  not  an  interruption.] 
If  the  defendant  had  authority  his  decision  cannot 
be  challenged.  [Grove,  J. — ^Not  even  if  there  was 
an  admitted  mala  fides  P]  No ;  the  cases  go  to  that 
extent.  In  Scott  v.  Stansjield  (L.  Rep.  3  Ex.  220 ; 
18  L.  T.  Rep.  N.S.  572 ;  37  L.  J.  155,  Ex.)  the  de- 
fendant was  a  County  Court  judge,  and  the  action 
ivas  for  slander  in  his  capacity  as  such  judge,  and 
it  was  held  that  the  action  was  not  maintainable, 
though  the  words  were  spoken  falsely  and 
maliciously,  and  without  any  reasonable,  probable, 
or  justifiable  cause,  and  without  any  foundation 
whatever,  and  not  bond  fide  in  the  discharge  of  the 
defendant's  duty  as  judge.  All  the  cases  on  the 
aabject  are  collected  in  Kemp  v.  Neville  (10  C.  B. 
N.  S.  523;  4  L.  T.  Rep.  N.  S.  640;  31  L.J.  158, 
C.P.)-  Erie,  O.J.,  says  (p.  551):  "Throughout 
these  cases,  and  many  others,  the  vital  importance 
of  aecnring  independence  for  every  judicial  mind 
is  earnestly  recognised.  ...  As  tne  defendant 
had  jurisdiction  in  respect  of  the  matter,  and  the 
person,  and  the  place,  it  does  not  appear  to  ns  to 
be  essential  to  rely  on  his  bein^  a  judge  of  a 
ooort  of  record."    They  likewise  cited 

Brittain  v.  Kinnaird,  1  B.  A  B.  432 ; 

£.  V.  Bolton,  1  Q.  B.  Rep.  66 1  10  L.  J.  49,  M.O. 
and 

Broom's  Legal  Maxims,  5th  edit.  p.  87. 
The  Solicitor 'General  (Sir  H.  Giffard)  and 
Gainaford  Bruce,  for  the  plaintiff,  in  suoport  of  the 
rule. — A  great  deal  of  the  argument  on  the  other 
aide  has  turned  on  the  question  of  jurisdiction, 
and  might  be  applicable  here  if  what  was  done 
had  anything  to  ao  with  the  decision  of  votes.  If 
the  contention  put  forward  on  behalf  of  the  plain- 
tiff be  correct,  no  action  could  be  maintained 
against  jasuices  under  Jervis's  Act,  because  they 
believed  they  had  authority  to  do  something, 
although  it  turns  out  they  had  no  authority.  A 
man  cannot  find  a  fact  without  at  least  some 
evidence  to  give  jurisdiction.  The  jurisdiction 
here  depends  on  iuterraption  to  the  process  of 
the  court.  [Bramwell,  B. — Can  you  say  whether, 
if  the  defendant  has  a  right,  you  will  inquire 
how  it  is  exercised,  that  being  the  sole  question 
here  ?]  In  order  to  have  such  a  right  the  de- 
fendant mast  have  before  him  something  which 
he  believes  to  be  an  interruption  of  the  business 
of  his  court,  and  if  there  is  anv  evidence  to  sup- 
port such  a  belief  he  may  perhaps  then  not  be 
responsible.  Jurisdiction  to  strike  out  the  names 
of  voters  is  one  thing,  to  give  into  custody  is  an- 
other, though  no  doubt  the  one  is  sometimes 
incidental  to  the  other.  In  Houlden  v.  Smith 
(14  Q.  B.  841 ;  19  L.  J.  170,  Q.  B.)  it  was  expressly 
decided  that  a  judge  of  record  is  answerable  in  an  ' 


action  for  an  act  done  by  his  command  when  he 
has  no  jurisdiction  and  is  not  misinformed  as  to 
the  facts  on  which  jurisdiction  depends.  In  Chr- 
nett  V.  Ferrand  (uhi  sup.)  the  action  was  against  a 
tenant  for  turning  a  person  out  of  a  room  where  he 
was  about  to  take  an  inquisition,  and  the  point 
taken  was  that  the  court  of  a  coroner  is  a  secret 
oourt.    They  also  referred  to 

Smith  V.  B<mehi^,  2  Str.  993 ;  and 

Pease  Y.  C^y^,  1  B.  &  S.  6a8 ;  31  L.  J.  1,  M.O.; 

Butt  replied.  Our*  adv.  vult. 

The  following  written  judgments  were  delivered 
on  June  15  : — 

BfiAMWELL,  B. — I  have  no  doubt  that  the  learned 
defendant  thought  he  had  power  to  deal  with  the 
plaintiff  as  he  aid,  and  that  in  so  doing  he  was 
making  a  proper  use  of  that  power.  But  whether 
he  had  or  nad  not  power  to  do  what  he  did,  in 
the  sense  of  not  being  liable  to  be  made  responsible 
for  it,  there  can  be  no  doubt  that  he  had  no  right 
to,  and,  in  my  judgment,  was  very  wrong  to  do 
as  he  did,  for  the  plaintiif  was  absolutely  free 
from  all  blame  on  the  occasion  in  question.  I  say 
nothing — I  am  incapable  of  forming  any  opinion — 
as  to  imether  the  pmintiff  had  on  a  former  occa- 
sion done  anything  that  deserved  censure.  But 
on  the  occasion  in  question  he  certainly  had  not. 
He  had  answered  certain  questions  of  the  de- 
fendant— by  what  authority,  1  know  not — and  he 
answered  them  truthfully,  and  was  turned  out  of 
court,  not  for  his  then  conduct,  but  for  that  of  a 
year  back.  No  doubt  there  are  cases  in  which  it 
is  desirable  that  judges  and  persons  in  the  posi- 
tion of  the  defendant  should  express  disapproba- 
tion of  improper  conduct,  that  it  may  not  be  sup- 
posed that  silence  gives  consent ;  and  I  doubt  not, 
as  I  have  said,  that  the  defendant  thought  he 
ought  to  do  so  on  this  occasion  ;  but  he  could  have 
no  right  to  punish  the  plaintiff  for  former  conduct 
by  turning  nim  out  of  court ;  and  in  this  sense  it 
cannot  be  denied  that  the  defendant's  act  was 
wrong  and  unlawful.  But  it  was  urged  before 
the  able  judge  of  the  County  Court,  and  repeated 
before  us,  that  the  defendant  having  power  to 
turn  the  plaintiff  ont  of  court  for  some  cause, 
must  be  deemed  to  have  done  so  for  such  cauKe  on 
the  present  occasion,  that  otherwise  it  would  be 
impossible  for  the  judges  to  do  their  duty  with 
safety,  as  they  would  be  subject  to  actions,  the 
decision  of  which  would  rest  with  a  jurjr,  as  to 
whether  they  acted  under  an  authority  they 
possessed,  or  on  some  other  ground,  and  whether 
they  were  acting  hond  fide.  The  result  of  this 
argument  would  be,  that  because  a  revising  bar- 
rister could  properly  turn  a  person  out  of  court 
for  one  reason — viz.,  when  he  was  disturbing  the 
business — ^he  could  do  so  with  impunity  for  any 
or  no  reason  when  he  was  nob,  on  the  pretence 
that  he  was.  This  is  somewhat  startling,  but  the 
arj^uments  in  support  of  it  are  strong,  and  what  was 
said  by  Lord  Tenterden  in  Garnett  v.  Ferrarn^ 
(uhi  8v^.)  undoubtedly  favours  the  contention 
But  I  think  the  quention  does  not  arise.  Tht 
defendant  did  not  profess  to  turn  the  plaintiff 
out  of  court  on  the  ground  that  he  was  disturbing 
the  business.  I  do  not  say  that  any  judgment 
should  have  been  pronounced  or  minute  of  pro- 
ceedings kept  that  the  plaintiff  was  turned  out  of 
court  for  such  a  reason.  What  I  do  sny  is  that  that 
was  not,  and  was  not  professed  or  stated  to  be,  the 
reason  for  his  expulsion.  He  was  expelled  as  a 
punishment,  or  oecause  he   was  unfit  to   be  ir 
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court.  It  may  be  that  a  BeTising  Banister  has 
authority  to  expel  others  than  those  who  are  dis- 
tarbinp^  the  business  of  the  court.  If  the  defen- 
dant here  had  pleaded  that  he  deemed  it  right  for 
the  due  conduct  of  the  business  of  the  court  that 
the  plaintiff  should  be  expelled,  the  question  of  his 
right  to  do  so  would  have  arisen.  But  he  has 
not  so  pleaded.  He  has  pleaded  that  he'  expelled 
him  because  he  was  disturbing  the  court.  That 
was  not  so,  and  the  plea  is  not  true.  I  do  not 
mean  that  it  is  dishonestly  untrue — no  doubt  it  is 
supposed  to  be  the  true  way  of  statin ff  the  de- 
fence ;  but  it  is,  in  fact,  untrue.  I  think,  there- 
fore, there  must  be  a  new  trial.  It  may  be  said 
that  this  will  give  rise  to  the  same  questions, 
which  it  is  not  desirable  a  judge  should  be  subject 
to.  But  it  does  not.  A  judge  has  only  to  say 
that  he  adjudged  it  was  desirable  the  party  should 
be  removed,  if  that  is  a  defence.  Besides,  this 
argument  must  not  be  pressed  too  far.  For,  sup- 
pose the  court  was  held  at  an  inn,  and  about  the 
time  it  was  over  the  Revising  Barrister  ordered  a 
guest  to  be  turned  out  of  a  room.  It  cannot  be 
doubted  that  an  action  would  lie  if  the  court  was 
over,  but  in  such  action  a  question  for  a  jury 
would  arise,  viz.,  whether  the  court  was  over. 
Anyhow,  there  can  be  no  law  which  compels  us  to 
affirm  what  we  know  to  be  untrue,  and  say  that 
the  defendant  expelled  the  plaintiff  because  he 
was  disturbing  the  court.  I  repeat,  I  think  there 
must  be  a  new  trial,  no  damages  having  been 
assessed.  I  say  nothing  about  an  amendment, 
setting  np  such  a  defence  as  I  have  supposed 
possible,  except  that  I  should  regret  to  see  it 
pleaded,  as  I  feel  sure  that,  in  truth,  the  learned 
defendant  did  not  turn  the  plaintiff  out  of  court 
for  any  such  reason,  but  to  punish  him.  The  de- 
fendant has  very  handsomely  admitted  that  the 
act  of  turning  the  plaintiff  out  of  court  was  his, 
and  I  should  be  glad  if  he  would  further  admit 
that  it  was  wrongful. 

Gbovb,  J. — I  agree,  and  will  only  add  that,  as 
for  the  purpose  of  this  motion  we  are  to  take  the 
newspaper  report  to  be  correct,  it  is  clear  the 
plaintiff  was  turned  out  of  court,  not  for  any  dis- 
turbance, misconduct,  or  contempt,  or  for  any 
reason  which  rendered  his  expulsion  necessary  for 
due  decorum  in  the  proceedings  of  the  court,  but  for 
alleged  past  misconduct  with  reference  to  a  voter, 
not  with  reference  to  the  court ;  and  the  expulsion 
was  in  the  nature  of  a  sentence  awarding  punish- 
ment, and  not  in  the  nature  of  a  summary  com- 
mittal essential  to  the  maintenance  of  order  in 
judicial  proceedings.  It  was  the  exercise  of  a 
jurisdiction  which  the  defendant  did  not  possess, 
and  not  an  erroneous  action  or  an  excessive 
exercise  of  a  jurisdiction  which  he  did  possess. 
Although  nothing  wrong  was  intended  by  the 
defendant,  yet  it  seems  to  me  that  if  his  act  were 
sanctioned  by  law,  which  I  am  of  opinion  it  is  not, 
the  law  would  sanction  an  arbitrary  usurpation  of 
jurisdiction  where  there  is  none,  and  a  defence  of 
such  usurpation  which  would  not  be  true  in  fact, 
viz.,  that  which  states  as  the  ground  of  the  ex- 
pulsion the  exercise  of  a  jurisdiction  which  the 
defendant  rightly  had  and  an  act  within  it,  as  a 
justification  tor  an  act  in  the  exercise  of  a  jurisdic- 
tion which  he  clearly  had  not. 

Judgment  for  the  appellant.     NomuU  set 
aside,  and  new  trial  ordered. 

Solicitor  for  appellant,  G.  /.  Brownlaw. 

Solicitor  for  respondent,  Bowey. 


QUEEN'S  BENCH  DIVISION. 

Beportod  by  M.  W.  McKellar,  J.  M.  Lslt,  and  B.  H. 
AicrHLBTT,  Eaqn.,  Barristexs-at-Law. 

May  3  and  6, 1876. 
Bbg.  v.  Fox. 

Turnpike    trustees — Sale  of  tollhouse — Improve- 
ment of  road — Discretion — The  Annual  Turn- 
pike Acts  Continuance  Act  1866  (29  ^  dO  Vict, 
c.  105),  «.  2. 
Defendant  was  indicted  for  obstructing  a  highway, 
having  purchased  and  kept  standing  a  toll-houss, 
not  required  for  the  purposes  of  the  road,  from 
the  trustees  of  the  turnpike,  under  29  ^  30  Viet, 
c.  105,  S.2. 
This  toll-house  was   situated  in  the  middle  of  a 
wide  part  of  the  road  at  the  junction  with  another 
road.     The  addition  of  the  site  would  have  been 
a  slight  improvement  to  the  road  for  the  pu/rpose 
of  persons  drivir^  a  particular  way,  but  it  would 
have  been  of  no  matmal  benefit  or  advantage  for 
the  chief  part  of  the  traffic;  and  the  price  paid 
for  the  houtse  was  120L 
Held,  upon  a    special  verdict,  that  assuming  the 
court  to  have  jurisdiction  to  review  the  propriety 
of  the  sale,  the  trustees  must  have  a  practical  dis- 
cretion  under  tlie  said  section;   and  that,  the 
price  of  the  house  being  far  beyond  the  valuA  of 
the  improvement,  the  trustees  were  justified  in 
selling  the  house  instead  of  adding  the  site  to  the 
road. 
This  was  an  indictment    preferred  against   the 
defendants  for  the  obstruction  of  a  highway.    The 
defendants  pleaded  that  they  were  not  guilty. 

The  indictment  came  on  to  be  tried  before 
Blackburn,  J.,  at  the  Summer  Assizes  of  1872, 
held  at  Leeds,  in  and  for  the  West  Biding  of  the 
County  of  York,  when  a  verdict  was  taken  for  the 
Crown,  subject  to  the  opinion  of  the  court  on  the 
following  cane:  This  inaictment  was  preferred  by 
the  Local  Board  of  Health  for  the  Borough  of 
Wakefield,  as  and  being  surveyors  of  highways 
within  the  said  borough  ror  an  alleged  obstruction 
to  the  highway,  which  runs  from  Leeds  to  Wake- 
field, and  which  was  formerly  the  Wakefield  and 
Leeds  turnpike  road. 

The  obstruction  consisted  in  the  maintenance 
by  the  defendants  of  a  house  which  had  formerly 
been  used  as  a  toll-house  under  the  circumstances 
hereinafter  mentioned. 

Mr.  Fox,  one  of  the  defendants,  is  a  gentleman 
of  property  in  the  neighbourhood,  and  the  other 
deiendant  is  his  tenant,  occupying  the  said  house. 
Before,  and  in  the  year,  1758,  there  was  an  ancient 
Queen's  highway  for  all  purposes,  leading  from 
Leeds  through  Newton  to  Wakefield.  The  course 
of  this  highway  between  Newton  and  Wakefield 
was  shown  upon  a  plan  which  accompanied  and 
formed  part  of  this  case.  There  was  also  before  and 
in  the  same  year  another  ancient  Queen's  highway 
for  all  purposes  leading  from  Bradford  to  Wake- 
field, which  last  mentioned  highway  joined  the 
first  mentioned  highway  between  Newton  and 
Wakefield.  The  course  of  this  highway,  where  it 
joined  the  highway  from  Leeds  to  Wakefield,  was 
also  shown  upon  the  said  plan.  The  road  running 
from  Wakefield  branched  off  at  the  particular  spot 
in  question  into  these  two  ancient  highways  lead- 
ing to  Leeds  and  Bradford  respectively.  In  the 
31st  section  of  Qeo.  2  1758,  an  Act  was  passed 
entitled  "An  Act  for  Bepairing  the  Boaa  from 
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Leeds  to  Sheffield,  in  the  County  of  York."    By 
that  Act,  after  reciting  that  the  road  leading  from 
Leeds  through  Wakefield  and  Barnsley  to  Shef- 
field (of  which  the  said  ancient  highway  from 
Leeds  to  Wakefield  formed  part)  had  become  deep 
and  rainoas,  trustees  were  appointed  for  enlarging, 
amending,  and  repairing  the  said  road  and  keeping 
the  same  in  repair,  and  were  authorised  to  erect 
tarnpikes,  toll  gates,  and  toll  houses  in,  upon,  or 
across  the  said  road,  and  to  take  tolls  thereat. 
By  the  said  Act  the  right  and  property  of  the  said 
turnpikes  and  toll  houses  were  vested  in  the  trus- 
tees, who  were  thereby  authorised  and  empowered 
to  dispose  thereof  as  they  should  think  proper. 
By  the  said  Act  the  trustees  were  also  authorized 
and  empowered  to  widen  any  of  the  narrow  parts 
of  the  said  highway  or  road  by  opening,  clearing, 
and  laying  into   the  said  highway  or  road  any 
grounas  of  any  persons  lying  contiguous  thereto, 
xaaking  reasonable  satisfaction  to  the  owners  or 
occupiers  of  such  ground ;  and  it  was  enacted  that 
such  grounds,  so  as  to  be  taken  in,  when  the  same 
sliould  be  ditched  and  fenced,  should  to  all  intents 
and  purposes  whatsoever  from  henceforth  become 
and  be  and  should  be  deemed  and  taken  to  be  a 
public  and  common  highway,  and  be  from  thence- 
forth a  part  of  the  said  road,  not  only  during  the 
continuance  of  that  Act  but  for  every  after.     By 
another  Act  passed  in  the  10th   Greo    3  (1770), 
tho  term  of  the  former  Act  was  enlarged  and  the 
trustees  were  thereby  authorised  and  empowered 
to  continue,  remove,  take  down,  erect,  and  set  up 
aacli  gaten,  turnpikes  and  toll  houses  respectively 
in,  across,  or  on  the  side  of  any  part  of  the  said 
road,  and  the  sole  right  and  property  of,  in,  and  to 
all  and  every  the  turnpikes  toll  gate  and  toll  houses 
erected,  built,  or  continued  by  virtue  of  that  or 
the  former  Act  were  vested  in  the  trustees,  who 
were  thereby  empowered  to  dispose  thereof  respec- 
tively as  they  should  think  proper  and  requisite. 

By  other  Acts  passed  in. the  32nd  and  43rd  of 
Greo.  3,  the  term  of  the  two  above-mentioned  Acts 
was  further  enlarged. 

Immediately  after  the  passing  of  the  first- 
mentioned  Act  the  trustees  had  erected  a  tollgate 
and  tollhouse  at  the  point  in  the  said  plan  marked 
*'  Old  Toll  Bar,"  and  the  same  was  continued 
down  to  the  year  1804. 

In  1804  that  part  of  the  road  which  lav  hetween 
Newton  and  Wakefield  was  widened  by  the 
trustees  by  certain  parts  of  the  ground  adjoining 
thereto  being  taken  mto  the  said  road. 

Some  time  before  1804  the  highway  from  Brad- 
ibrd  to  Wakefield  had  been  constituted  a  turnpike 
road,  and  the  trustees  thereof  under  the  pcirers 
of  their  Acts  had  altered  the  direction  of  the  said 
road,  and  in  1808  the  said  alterations  had  been 
completed,  and  were  ready  to  be  open  to  the 
pabUa 

In  1808  the  trustees  of  the  Wakefield  and  Leeds 
turnpike  road  resolved  to  remove  the  old  toll- 
house and  gate  hereinbefore  referred  to  and  to 
erect  a  new  tollgate  and  tollhouse ;  and  in  pursu- 
ance of  their  local  Acts  and  of  the  public  Acts 
then  in  force  they  duly,  in  1808,  erected  a  new 
tollgate  and  tollhouse.  The  site  of  such  new  toll- 
house was  denoted  in  the  said  plan  by  the  words 
**  present  toll  bar;"  and,  as  h  uere  appears,  it  was  in 
fact  built  upon  the  site  of  the  ancient  highway 
from  Leeds  to  Wakefield.  Its  position  was  at  the 
lunction  of  these  two  highways  mentioned,  and  at 
a  part  of  the  road   about  80ft.  wide,   the   road 


immediately  beooming  much  narrower  both  nearer 
to  and  further  from  Wakefield.  When  the  new 
tollhouse  had  heen  completed  the  old  tollhouse 
was  removed,  and  the  new  tollhouse,  which  is  the 
subject  of  the  present  indictment,  was  thenoe- 
forward  and  until  the  year  1870  used  as  the  toll- 
house for  collecting  the  tolls  on  the  said  Wake- 
field and  Leeds  turnpike  road  by  the  trustees  of 
that  road,  and  was  known  as  the  Newton  toll- 
house. 

Until  the  sale  of  the  said  last-mentioned  toll- 
house as  hereinafter-mentioned  the  said  toll- 
house continued  to  be  the  property  of  the  said 
last-mentioned  trustees;  and  no  alteration  has 
heen  made  in  the  road  since  the  said  tollhouse 
was  so  built  as  aforesaid. 

In  the  year  1821  an  Act  of  2  Geo.  4  was  passed 
by  which  the  earlier  Acts  of  the  Wakefield  and 
Leeds  turnpike  hereinafter  referred  to  were 
repealed  ana  other  provisions  substituted.  Bv 
this  Act  the  right  and  property  of,  in,  and  to  all 
the  tollgates,  turnpikes,  ana  tollhouses  then  being 
upon  the  said  road  were  vested  in  the  trustees 
thereby  appointed.  This  and  the  earlier  Acts  are 
to  be  taken  to  form  part  of  this  case. 

The  trusts  of  the  said  Wakefield  and  Leeds 
turnpike  road  expired  on  the  30th  June  1870,  in 
which  year  and  shortly  before  which  date  the 
trustees  of  that  road,  for  the  sum  of  120Z.,  sold 
and  conveyed  the  said  toll  house,  and  the  site  on 
which  it  stood,  to  the  defendant  George  Lane  Fox, 
who  then  was,  and  still  is,  the  owner  of  the  adjoin- 
ing land,  from  which  the  land  «n  which  the  said 
toll-house  was  built  is  separated  hy  an  ancient 
fence. 

If  on  the  facts  herein  stated,  the  court  should 
be  of  opinion  that  the  question  can  be  raised 
whether  in  point  of  fact  the  Wakefield  and  Leeds 
road  would  have  been  improved  by  the  addition 
thereto  of  any  part  of  the  site  of  the  said  toll- 
house under  the  provisions  of  sect.  2  of  The 
Annual  Turnpike  Act  Continuance  Act  1866 
(29  &  30  Vict.  c.  105),  the  following  state- 
ment contained  in  this  paragraph  is  to  he 
taken  as  part  of  the  case.  .For  carriages  using 
the  Wakefield  and  Leeds  road  without  turning 
when  going  from  the  direction  of  Leeds 
off  the  Wakefield  and  Leeds  road  on  to 
the  branch  which  connects  that  road  with  the 
Bradford  and  Wakefield  road,  or  without  turning 
when  going  in  the  direction  of  Leeds  from  the 
said  branch  on  to  the  Wakefield  and  Leeds  road, 
the  removal  of  the  said  toll-house  and  the  addition 
of  the  site  thereof  to  the  Wakefield  and  Leeds 
road  would  not  have  been  of  any  material  benefit 
or  advantage.  But  for  carriages  passing  when 
going  in  the  direction  of  Leeds  from  the  said 
branch  on  to  the  Wakefield  and  Leeds  road,  or 
passing  wHen  going  from  the  direction  of  Leeds 
from  the  Wakefield  and  Leeds  road  on  to  the  said 
branch,  the  removal  of  the  said  tollhouse  and  the 
addition  of  the  site  thereof  to  the  Wakefield  and 
Leeds  road  would  have  been  a  material.benefit  and 
advantage. 

Since  the  aforesaid  sale  to  Mr.  Fox,  the  said  toll- 
house has  been  maintained  by  the  defendants,  and 
they  still  maintain  it  upon  the  site  upon  which  i& 
was  originally  built ;  but  it  has  not  heen  used  for 
any  purposes  connected  with  any  of  the  said  roads 
or  for  the  benefit  thereof. 

It  was  contended,  on  the  part  of  the  prosecution, 
that  the  trustees  of  the  saia  Wakefield  and  Leeds 
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tarnpike  road  had  no  power  to  sell  the  said 
tollhouse  or  the  site  thereof  to  the  defendant, 
Qeorge  Lane  Fox,  and  that  the  said  tollhouse,  not 
being  required  for  the  purposes  for  which  it  was 
originally  built,  is  an  obstruction  to  the  highway 
of  which  the  old  road,  on  part  of  which  the  said 
tollhouse  was  built,  as  hereinbefore  stated,  now 
forms  a  part.  * 

The  court  is  to  be  at  liberty  to  draw  any  in- 
ference of  fact  which  in  the  opinion  of  the  court  a 
jury  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  defendants  are  guilty  of  obstructing 
the  said  highway  by  maintaining  the  said  toll- 
house ;  and  if  the  court  should  be  of  opinion  that 
the  defendants  are  so  guilty,  then  the  verdict  for 
the  Crown  is  to  stand ;  but  if  the  court  shall  be  of 
a  contrary  opinion,  then  a  verdict  of  not  guilty  is 
to  be  entered. 

May  3. — Waddy,  Q.O.,  argued  for  the  prosecu- 
tion. 

Cave,  Q.G.,  for  the  defendants. 

Cwr.  adv,  vult 
Ma/y  6. — BLACKBimN,  J. — ^It  appears  that  about 
1808,  a  branch  from  the  Bradford    and  Wake- 
field road,  made  to  open  into    the    Leeds  and 
Wakefield  road,  was  constituted  a  turnpike,  and  at 
the  point  of  junction  the  two  roads  together  covered 
a  space  between  the  hedges  of  some  70fb.  or  80fb. 
wide.    Except  at  this  spot,  in  the  middle  of  which 
was  bailt  the  tollhouse  now  alleged  to  be  an  ob- 
struction, the  road  was  much  narrower  in  all  the 
three  directions.    There  is  a  clear  passage  on  each 
side  of  the  hoase  for  vehicles  going  from  Wake- 
field on  one  side  to  Leeds,  and  on  the  other  into 
the  branch  road  leading  to  the  Bradford  road; 
and  similarly  for  traffic  in  the  opposite  directions. 
For  neither  of  these  purposes  would  the  road  be 
improved  by  the  addition  of  the  site  of  this  tollhonse, 
but  persons  have  the  right  to  turn  into  this  branch 
road  to  Bradford  when  driving  from  the  Leeds 
direction  towards  Wakefield,  and  so  in  the  opposite 
way  towards  Leeds  from  the  branch  road ;  in  so 
doing  they  have  to  make  a  further  curve  round  the 
toll  bouse  than  they  would  have  to  do  if  the  house 
were  not  there;  but  no  one  could  thereby  be  put' 
to  great  inconvenience,  and  the  improvement  to 
the  road  by  pulling  it  down  would  be  very  slight. 
At  all  events,  in  1870,  when  the  trust  came  to  an 
end,  in  which  the  toll  house  was  included,  the 
trustees  sold  this  toll  house  and  the  site  on  which 
it  stood  to  the  defendant  Mr.  Fox.    Under  the 
old  statute  (4  Geo.  4  c.  95  s.  57),  when  a  toll  house 
became  useless  and  was  no  longer  required  for 
the  purposes  of  such  road,  the  trustees  or  com- 
missioners could  not  sell  or  dispose  of  the  house, 
but  they  could  only  cause  the  house  to  be  pulled 
down ;  and  the  site  of  such  house,  together  with 
the  garden  and  appurtenances  thereunto  belong- 
ing, mightv  be  sold  in  the  same  manner  as  land  or 
ground  not  wanted  for  the  purposes  of  the  road 
might  be  sold  under  the  regulations  of  a  previous 
Act.    Then  followed  on  this  subject  the  Annual 
Turnpike  Acts  Continuance  Act  1866  (29  &  80 
Vict.  c.  105)  which  in  the  second  section  recited 
the  above  provision  of  4  Geo.  4  c.  95,  and  enacted 
as  follows  in  two  sub-divisions  of  the  section  : 

(1.)  If  the  road  would  be  improved  by  the  addition 
thereto  of  the  whole  or  any  part  of  the  site  of  the  toll 
house  or  of  any  garden  or  land  beloogioff  thereto,  then 
the  truMteefi  or  commiaeionera  of  the  road  ahall,  instead 
of  Belling  the  whole  or  each  part  (aa  Ihe  case  may  reqaire) 
oauee  the  aame  to  be  added  to  the  road,  and  shall  oaase 


any  bnilding  siaiiding  on  the  ground  so  added  to  be 
pmled  down  and  the  materiala  thereof  to  be  aold  tad 
removed  :  (2)  Where  the  trnateee  or  oommiaaionen  of 
a  turnpike  road  are  authoriaed  to  aell  the  aite  of  a  toll 
house  they  mav,  notwithatanding  anything  oontained  in 
the  laat  mentioned  Aot,  aell  the  toll  houae  and  other 
buildinga  atanding  on  auoh  aite,  unleaa  required  to  pull 
them  down  by  the  person  to  whom  a  right  of  pre-emptioa 
ia  given  by  any  A.otB  relating  to  tnmpCke  roads.  Sabjeet* 
aa  aforeaaid,  the  provisions  of  the  aaid  Aot  relating  to 
the  Belling  of  toll  houaea  ahall  be  of  the  same  f  oroe  aa  if 
thia  Act  had  not  paaaed. 

In  this  case  the  right  of  pre-emption  belonged  to 
the  defendant  Mr.  Fox,  and  the  trustees  sold  him 
this  toll-house  standing  for  120{.    The  question 
raised  is  whether  under  the  circumstances  the 
trustees  of  the  turnpikes  were  entitled  to  sell  as 
they  did,  or  whether  they  were  not  compelled  by 
this  first  8ub«section  to  cause  the  site  of  the  toll- 
housa  to   be  added  to  the  road.      It  has  been 
assumed  on  the  argument  that  this  is  a  right 
means  of  raising  the  question  of  the  propriety  of 
the  sale,  and  without  expi*essing  any  opinion  as  to 
our  jurisdiction  to  decide  the  other  way,  we  have 
come  to  the  conclusion  that  it  is  a  matter  within 
the  reasonable  discretion  of  the  trustees  whether 
the  addition  of  such  a  site  will  improve  a  turnpike 
road.    It  cannot  be  intended  by  sub-section  1  of  ' 
this  enactment  to  render  the  destruction  of  a  toll* 
house  absolutely  necessary,    when  only  a  very 
8liG:ht  improvement  to  the  road  can  be  derived 
from  the  addition  of  the  site.    The  provision  must 
be  applied  practically;    and  when  a  substantial 
value  can  be  obtained  for  such  a  house,  a  real  im- 
provement should  be  secured  before  it  is  required 
to  be  pulled  down.    The  proper  tribunal  to  re^ew 
the  matter,  whatever  it  may  be,  ought  to  give  a 
wide  discretion  to  trustees ;  here  the  price  of  the 
house  was  1201.,    and   although    its  destruction 
might  have  produced  some  slight  improvement  to 
the  road,  that  improvement  would  have  been  very 
dearly  purchased  at  that  price.    The  trustees  in 
OUT  opinion  were  certainly  not  bound  to  do  other- 
wise than  they  did,  and  our  judgmrait  will  there- 
fore be  entered  for  the  defendants. 

Judgment  for  defendants. 
Solicitors  for  prosecution,  Taylor  and  Hcdes  for 
Jansons,  BankSf  and  Hicks,  Wakefield. 

Solicitors    for    defendants,    Duncan,    Murtonf 
Warren,  and  Qaardner, 


Satwdayt  May  6, 1876. 

Gbipfin  (app.)  V.  DRiLTToN-iK-HALBS  Hiohwat 

Board  (resps.) 

Exhausted  parcels  of  lomd — Adjoining  ovmer-^ 
Fair  and  reasonaJ)le  value — Appeal — 5  ^  6  WHL 
4,  c.  50,  s.  48. 

The  respondents  sold  and  conveyed  to  the  appeUanl, 
the  person  whose  lands  adjoined  thereto,  an  ex- 
hausted  gravel  pit  in  pursuance  of  sect.  4S  of  ths 
Highway  Act  1835.  The  pit  was  valued  by  a 
land  surveyor  at  155L  6s,  6d.,  but  a  person  not 
an  adjoining  owner  was  willing  to  give  ASOLfor 
it.  The  justices  at  special  sessions  fixed  ths 
loiter  amount  as  the  fair  and  reasonable  valva 
under  the  circumstances.  Upon  appeal,  the 
quarter  sessions  fixed  the  lower  amount  as  fair 
and  reasonable  between  the  respondents  and  the 
appellant. 

Held,  upon  a  case  stated,  that  the  quarter  sessions 
had  jurisdiction  to  hear  the  appeal,  and  wers 
right  in  fixing  the  valv^  with  reference  to  the 
interests  of  both  parties. 
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This  was  ui  appeal  against  an  order  of  determi- 
nation  of  jostices  made  at  a  epeoial  sesBions  for 
highways,  aathorising  the  sale  of  an  exbaasted 
fprKvel  pit  at  a  price  thereby  fixed  by  the  said 
justices  under  the  iSth  section  of  the  Highway 
Act,  5^6  Will.  4,  a  50.  The  appellant  is  a  gentle- 
man owning  the  land  adjoining  the  said  grayel 
pit. 

The  respondents  are  justices  who  made  the  said 
order,  and  the  Highway  Board  of    Drayton-in- 
JBUes,  on  whose  application  the  said  order  was. 
iDade. 

The  appellant  appealed  to  the  General  Qaarter 
Sessions  of  and  for  the  county  of  Stafford,  held 
on  the  2nd  Jan.  1875,  when  the  appeal  was  respited. 
And  the  court  of  (quarter  sessions  on  the  20th 
Oct.  1875,  after  hearing  evidence  and  by  consent 
of  the  above  mentioned  highway  board  respondents, 
the  justices  not  appearing,  gave  judgment  that  the 
6Bid  order  should  be  quashed,  subject  to  the  follow- 
ing case  for  the  opinion  of  the  Court  of  Queen's 

By  an  inclosure  award  made  in  the  year  1773, 
under  an  Act  of  Parliament  passed  in  the  13th 
year  of  King  George  XL,  two  gravel  pits,  one  of 
which  is  the  gravel  pit  referred  to  in  the  order  of 
insticea  above  mentioned,  were  allotted  to  the 
Iiighway  surveyor  for  the  time  being  of  the 
Staffordshire  part  of  the  parish  of  Drayton -in - 
Hales  for  the  repairs  of  the  highways  within  that 
part  of  the  parish. 

This  gravel  pit  became  exhausted  many  years 


The  highway  board  for  the  district  of  Drayton- 
in*Hales  have,  under  the  provisions  of  the  43rd 
section  of  the  statute  25  &  26  Yict.  c.  61,  become 
the  suooessors  of  the  surveyors  of  the  highways 
lor  the  said  parish. 

The  appellant  is  the  owner  of  a  house  and 
grounds  abutting  on  the  site  of  this  exhausted 
gravel  pit,  and  is  the  only  person  whose  lands 
adjoin  thereto. 

Owing  to  the  fact  that  this  site  adjoins  his  bouse 
and  garden,  and  to  the  annoyance  which  might 
be  caused  to  him  by  any  other  person  into  whose 
hands  the  land  might  fall,  it  has  a  special  accom- 
modation value  to  him  far  beyond  the  intrinsic 
Talue  of  the  land. 

At  a  meeting  of  the  highway  hoard  held  in  the 
month  of  May  1873,  it  was  resolved  that  Mr. 
Bright,  a  land  surveyor,  should  be  instructed  to 
report  on  the  condition  and  value  of  certain  gravel 
pita,  one  of  which  was  that  adjoining  the  ap- 
pellant's lands,  with  regard  to  which  the  present 
question  arises. 

Mr.  Bright  accordingly  valued  and  reported  to 
the  board.  He  reported  that  the  gravel  pit 
adjoining  the  appellant's  land  was  exhausted,  and 
he  valued  it  at  lo5{.  68,  6d. 

In  due  course  the  waywardens  were  authorised 
to  apply  to  the  justices  in  special  sessions  to  fix 
a  reasonable  price  for  the  gravel  pit  in  question, 
and  to  give  their  consent  to  its  sale. 

On  the  26th  Oct.  1874,  at  a  special  session  held 
at  Newcastle-under-Lyme,  application  was  made 
to  the  justices  there  assembled,  in  accordance 
with  ^e  resolution  just  mentioned. 

l%e  justices  thereupon  made  the  order  or  de- 
termination now  appealed  against,  whereby  they 
oonsented  to  the  sale  of  the  gravel  pit  to  the 
appellant,  and  fixed  the  price  at  450L ;  which  sum, 
under  apecial  ciroamatances  which  do  not  affect  I 


the  points  of  law  to  be  submitted  to  the  court,  a 
gentleman,  who  is  an  owner  of  property  in  the 
parish,  but  who  has  no  land  adjoining  or  abutting 
upon  the  exhausted  gravel  pit,  was  willing  to 
give. 

The  appellant  gave  notice  of  appeal  to  the 
C)uarter  sessions  against  this  order,  and  entered 
into  recognisances  to  prosecute  such  appeal.  And 
it  is  admitted  that  he  complied  with  ail  necessary 
formalities,  provided  any  right  of  appeal  existed. 

The  appeal  came  on  to  be  heard  at  the  quarter 
sessions  for  the  county  of  Stafford,  in  Oct.  1875, 
and  the  court  found  as  a  fact  that  the  sum  of  4502. 
was  not  a  fair  and  reasonable  price  as  between 
the  parish  or  hishway  board  and  the  appellant, 
but  that  such  lair  and  reasonable  price  was 
155Z.  Qa,  6d» 

The  court  found  that,  looking  at  the  interest 
of  the  parish  only,  the  sum  of  450Z.  was  a  fair  and 
reasonable  price  for  the  highway  board  to  obtain 
for  the  interest  in  the  site  of  the  gravel  pit. 

The  questions  for  the  opinion  of  the  court  are : 
First,  Had  the  appellant  a  right  of  appeal  to  the 
(quarter  sessions  aflcainst  the  aforesaid  order  of 
instioes  in  special  sessions  made  on  the  26th  Oct. 
1874  p  Secondly,  Was  it  the  duty  of  the  justices 
in  special  sessions  to  regard  the  interests  of  the 
adjoining  proprietor,  and  to  fix  a  fair  and  reason- 
able price  as  between  vendor  and  purchaser,  in 
relation  to  ordinary  market  value  of  the  site  of  the 
exhausted  gravel  pit;  or  was  it  their  duty  to 
regard  the  interests  of  the  parish  or  highway 
board  only,  and  to  fix  a  price  higher  thui  the 
ordinary  market  value,  but  which  could  be  ob- 
tained under  special  circumstances  from  a  pur- 
chaser other  than  an  ordinary  proprietor  P 

If  the  court  shall  be  of  opinion  in  favour  of  the 
appellant  on  both  points,  the  order  of  justices  in 
special  sessions  is  to  be  quashed. 

If  the  court  shall  be  of  opinion  in  favour  of  the 
respondents  on  either  point,  the  order  of  the 
justices  in  special  sessions  is  to  be  confirmed. 

HoU  (with  him  Bosanquet)  argued  on  behalf  of 
the  appellant,  in  support  of  the  judgment  of 
Quarter  Sessions. — The  48th  section  of  the  High- 
way Act  1835  (5  &  6  Will.  4^  c.  50)  upon  which  this 
question  arises,  is  as  follows :  "And  whereas  under 
Acts  of  Parliament  heretofore  made  and  which 
may  hereafter  be  made  for  the  enclosing  of  waste 
laud,  parcels  of  land  have  been  and  may  be  ex- 
pressly allotted  to  parishes,  or  to  the  surveyor 
of  the  highways  for  the  purpose  of  obtaining 
materials  for  the  repairs  of  the  highways  in  such 
parish,  and  the  materials  in  such  parcels  of  land 
have  been  and  may  be  exhausted.  Be  it  therefore 
enacted  that  in  such  oases  it  shall  and  may  be 
lawful  for  the  surveyor  of  such  parish  for  the  time 
being,  by  and  with  the  consent  of  the  vestry,  and 
he  is  hereby  authorised  and  required,  with  the 
consent  in  writing  of  the  justices  of  the  peace  at 
a  special  sessions  for  the  highways,  to  sell  and 
convey  to  some  persons  whose  lands  adjoin 
thereto,  or  if  he  refuses  to  purchase,  to  any  other 
person,  the  said  parcels  of  land  from  which  the 
said  materials  have  been  so  exhausted  as  aforesaid^ 
at  and  for  such  price  as  the  said  justices  may 
deem  fair  and  reasonable,  and  with  the  money 
arising  therefrom,  and  with  such  consent  as  afore* 
said,  to  purchase  other  lands  in  lieu  thereof."  By 
25  &  26  Vict.  o.  61,  s.  44,  sub.-seot.  3,  "The  high, 
way  board  shall,  for  all  the  purposes  of  th« 
principal  Act|  except  that  of   levying  highway 
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rates,  be  deemed  to  be  tbe  snccessor  in  office  of 
tbe  surveyor  of  every  parish  within  the  district." 
The  special  sessioDS  deemed  450L  the  fair  and 
reasonable  price  for  the  disused  gravel  pit,  but 
the  Quarter  Sessions  have  fixed  the  price  at 
1551.  6«.  6d. ;  the  latter  must  be  the  binding  value 
between  the  parties  provided  tbe  Quarter  Sessions 
had  jurisdiction  to  hear  the  appeal.  The  right  to 
appeal  upon  this  oider  of  ttie  special  sessions 
depends  upon  section  105  of  the  Highway  Act 
1835,  which  provides,  **  That  if  any  person  shall 
think  himself  aggrieved  by  any  rate  made  under 
or  in  pursuance  of  this  Act,  or  by  any  order, 
conviction,  judgment,  or  determination  made,  or 
by  any  matter  or  thing  done  by  any  justice  or 
other  person  in  pursuance  of  this  Act,  and  for 
which  no  particular  method  of  relief  hath  been 
already  appointed,  such  person  may  appeal  to  the 
justices  at  the  next  general  or  quarter  session  of 
the  peace  to  be  held  for  the  county,  division, 
riding,  or  place,  where  the  cause  of  such  complaint 
shall  arise."  ....  "  And  their  determination  in 
or  concerning  the  premises  shall  be  concluf-ive 
and  binding  on  all  parties  to  all  intents  and 
purposes  whatsoever.  The  words  ii^vinG:  the 
right  of  appeal  are  wide  enough  to  embrace  the 
order  of  special  sessions  by  which  the  appellant 
was  here  aggrieved. 

Latorance  for  the  respondents. — This  is  not, 
within  the  words  of  the  appeal  section,  "  an  order, 
conviction,  judgment,  and  determination  made," 
or  a  "  matter  or  thing  done  by  any  justice  or  other 
person  in  pursuance  of  this  Act:"  the  sale  and 
conveyance  are  directed  by  the  48lh  section  to  be 
carried  out  by  the  surveyor,  with  the  consent  of 
the  justices,  at  a  price  whioh  the  justices  may 
deem  fair  and  reasonable.  If  the  justices  come  to 
a  determination  at  all  in  the  matter,  they  do  so  as 
arbitrators  between  the  parish  and  the  purchaser, 
and  their  conclusion  muot  be  final;  this,  by 
analogy  with  the  fuller  provision  concerning  pieces 
of  land  not  required  by  Turnpike  Trusts,  3  oeo.  4, 
c.  126,  s.  89,  seems  to  oe  the  proper  interpretation 
of  this  enactment.  The  other  question  is,  whether 
even  if  the  quarter  sessions  bad  jurisdiction,  the 
higher  amount  is  not  the  fair  and  reasonable  price 
under  the  circumstances.  The  enactment  is  for 
the  benefit  of  the  parish,  and  the  parish  is  not 
compelled  to  sell  at  a  price  of  whicn  it  does  not 
approve.  The  respondents  are  in  the  position  of 
trustees,  and  if  they  took  a  less  value  for  the  land  in 
their  charge  than  they  can  obtain,  they  would 
be  guilty  of  a  breach  of  trust.  If  too  low  an 
amount  were  fixed  by  the  surveyor,  it  might  be 
open  to  the  ratepayers  to  call  upon  the  justices 
to  fix  a  fair  and  reasonable  price;  but  the  per- 
son who  consents  to  purchase  cannot  possibly 
object  to  the  fairness  of  the  price  he  under- 
takes to  give. 

Blacksuiin,  J. — I  think  we  must  say  that  the 
quarter  sessious  have  in  this  case  decided  rightly. 
Two  questions  are  raised  upon  the  facts  stated; 
first,  whether  this  was  such  a  determination  by 
justices  as  to  give  a  right  of  appeal,  of  which  I 
have  ))o  doubt;  the  second  and  more  important 
question  is  which  of  the  two  decisions  of  the 
justices,  that  of  the  special,  or  that  of  the  quarter 
sessions,  is  right  in  point  of  law.  They  both  turn 
upon  sect.  48  of  tbe  Highway  Act  1835  the  recital 
of  which  admittedly  applies  to  this  exhausted 
gravel  pit.  The  surveyor,  with  consent  of  vestry 
and  justices  is  authorised  and  required  to  sell  and 


convey  to  some  person  whose  lands  adjoin  thereto 
such  exhausted  parcels  of  land,  at  and  for  such 

?rice  as  the  justices  may  deem  fair  and  reasonable. 
t  does  not  appear  that  the  appellant,  who  is  the 
only  person  whose  lands  adjoin  thereto,  refused  to 
purchase,  as  he  might  have  done,  and  tbe  only 
difficulty  is  the'price.  I  think  the  enactment  means 
that  when  these  exhausted  pits  become  useless  to 
the  parish,  the  parish  must    not    act   like  the 
dog  in  the  manger,  but  must  allow  the  adjoining 
owners  to  have  them  for  a  fair  and  reasonable 
price.     I  do  uot  think  it  is  a  provision  solely 
for  the  benefit  of  the  parish^  but  it  is  intended  to 
give  advantage  to  the  adjoining  owners.    Their 
interests  are    considered    by  the    directions  for 
fixing  the  price.    The  pits  are  not  to  be  sold  by 
auction  or  at  the  highest  price  at  which  personal 
motives  might  prompt  any  purchaser  to  buy,  but 
at  a  fair  and  reasonable  price,  as  it  may  be  so 
deemed  by  the  justices  who  are  to  deal  impartially 
with  the  interests  both  of  the  parish  and  the 
adjoining  owners.   The  right  of  pre-emption  given 
to  the  adjoining  owners  would  be  illusory  ir  the 
section  were  interpreted  to  require  the  parties  to 
fix  the  highest  price  obtainable  from  somebody 
else.     Here  it  is  stated  that  a  gentleman,  not  an 
adjoining  owner,  was  willing  to  give  450Z.  for  this 
pit.     His  reasons  do  not  appear,  but  we  must 
assume  he  had  some  personal  motive  which  did 
not  affect  the  fair  value  of  the   piece  of  land. 
This  of  course  would  be  the  fair  and  reasonable 
value,    if    those    words    meant    the    best    value 
obtainable  by  the  parish,  and  in  that  case  the 
Special   Sessions    were    right   in  so    fixing    the 
amount.    But  if,  as  I  consider,  the  fairness  and 
reasonableness    ought    to    apply  equally  to   the 
Adjoining  owner  as  to  the  parish,  the  lower  amount 
estimated  by  the  land  surveyor,  155Z.  6^.  6d.,  was 
rightly  determined  by  the  (Quarter  Sessions  to  be 
the  amount  payable  by  the  appellant  for  his  pur- 
chase.   The  Quarter  Sessions,  in  my  opinion,  had 
jurisdiction  and    full    power    to   reconsider  the 
amount  fixed  at  Special  Sessions,  and   by  their 
decision  they  showed  that  they  rightly  understood 
the  objects  of  the  enactment. 

QuAiN,  J. — I  am  of  the  same  opinion,  and  I  also 
think  the  Quarter  Sessions  have  shown  a  proper 
understanding  of  the  objects  of  this  48th  section. 
As  soon  as  the  vestry  consented  to  sell,  the 
surveyor  was  bound  to  carry  out  the  conveyance 
to  the  adjoining  owner,  if  he  was  willing  to  take 
it.  The  justices  then  became  a  kind  of  arbitrator 
between  the  parish  and  the  purchaser,  subject 
however  to  appeal  to  Quarter  Sessions ;  and  they 
ought  to  fix  a  fair  and  reasonable  pi  ice  in  the 
interests  of  both  the  parties  before  them.  There 
is  nothing  to  justify  them  in  fixing  the  fancy  price 
of  some  other  person. 

Judgment  for  appellant. 

Solicitors  for  appellant,  Morley  and  Shirreff  (for 
Bohinaon  and  Dempster^  Eocleshall). 
Solicitor  for  respondent,  A.  B.  Oldman. 


Saturday,  May  6,  1876. 

London  and  Nobtu-Westkrn  Bailwat  Company 
(apps.)  V.  Chukchwaedsns  of  Ibthunobobough 
(resps.)  (a) 

Bateahle  value  of  raihcny  —  Gompeting  line$  — 
Enhanced  value  by  traffic  on  other  pari  of  line. 
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Part  of  the  appeilanis*  line  of  railway   passes 
through  a  district  tohere  there  a/re  two  other  com' 
peting  lines  for  the  carriage  of  pastengers  and 
goods.      The  appellants*  gross  earnings  in  the 
respondents*  parish,  a  part  of  this  district,  were 
more  tJutn  absorbed  by  the  expenses  chargeable 
for  the  working  thereof,  plus  the  deduction  allowed 
by  the  Paroekial  Assessment  Act;    but  on  the 
basis  of  the  receipts  derived  from  the  enhancement 
of  the  traffic  on  the  other  parts  of  the  system,  the 
rateable  value  of  the  appellants*  line  in  the  parish 
was  equal  to  45  per  cent,  of  the  gross  receipts. 
Held,  upon  a  case  reserved  by  quarter  sessions,  thai 
the  appellants  were  rightly  rated  at  this  amount. 
This  was  an  appeal  against  a  rate  for  the  relief  of 
the  poor  made  hj  the  churchwardens  and  over- 
seers  of  the  parish  of  Irthlingborough,  allowed 
according  to  law  on  the  9th  Oct.  1874,  whereby 
the  appellants  were  rated  for  their  railway  in  the 
said  parish  on  the  gross  estimated  rental  of  1278L, 
and  of  the  rateable  value  of  11501.    The  apneal 
was  heard  at  the  Epiphany  Quarter  Sessions,  lo75, 
for  the  county  of  Northampton,  when  that  court 
confirmed  the  rate,   subject  to   the   opinion  of 
the  Court  of    Queen's  Bench  on  the  following 


case 


The  said  parish  of  Irthlingborongh  is  situate  on 
the  Blisworth  and  Peterborough  line  of  the  appel- 
lants' system,  and  the  line  passes  through  the  said 
parish  for  a  distance  of  three  miles,  four  furlongs, 
and  205  j  ards,  or  thereabouts. 

The  said  line  was  made  by  the  London  and  Bir- 
mingham Railway  Company,  under  Parliamentary 
powers  obtained  m  the  year  1843,  and  formed  part 
of  the  undertaking  of  that  company. 

In  1846  an  Act  (9  &  10  Yict.  c.  204),  was  passed 
to  consolidate  the  London  and  Birmingham  Bail- 
way  Company  (including  the  said  line  mentioned), 
the  Grand  Junction  Railway  Company,  and  the 
Manchester  and  Birmingham  Railway  Company, 
into  one  undertaking. 

No  separate  account  has  been  kept  as  to  the  said 
line,  and  it  is  in  all  respects  dealt  with  as  part  of 
the  company's  system. 

Since  the  construction  of  the  said  Blisworth 
and  Peterborough  line,  the  country  through  which 
it  passes  has  been  also  occupied  by  the  Midland 
Railway  Company  and  the  Great  Northern  Rail- 
way Company,  and  the  said  companies  are  in  fact 
competing  lines  for  the  carriage  of  passengers 
and  all  kind  of  goods  in  this  district  with  the 
London  and  North- Western  Railway  Company. 
The  Great  Northern  Railway  Company's  main 
line  intersects  the  Blisworth  and  Peterborough 
Railway  at  Peterborough,  and  the  Midland  Rail- 
way Company*s  main  line  intersects  the  Blisworth 
and  Peterborough  Railway  at  Wellingborough. 

Upon  the  hearing  of  the  appeal  the  court  found : 
First,  that  if  the  appellants  were  willing  to  let  the 
line,  it  might  reasonably  be  expected  to  fetch  a 
yearly  rent  equal  to  45  per  cent,  of  the  gross 
receipts,  the  tenant  paying  all  expenses  of  work- 
ing and  maintenance,  as  is  customary  in  the  cases 
of  "  working  agreements"  between  railway  com- 
panies. Secondly,  that  the  said  Blisworth  and 
Peterborough  line  was  constructed  at  a  cost  of 
17,00OL  per  mile.  Thirdly,  that  the  gross  earn- 
ings of  the  Blisworth  and  Peterborongh  line 
within  the  respondents'  parish  at  the  tia.^  of  the 
making  of  the  rate,  the  subiect  of  this  appeal, 
were  more  than  absorbed  by  the  expenses  charge- 
able against  the  said  line  for  the  working  thereof, 
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plus  the  deduction  allowed  by  the  Parochial 
Assessment  Act.  But  that  if  neither  of  the 
above  contentions  is  right,  the  rateable  value  of 
the  line  within  the  respondents'  parish  as  land  is 
to  be  taken  at  40Z.  per  mile,  by  agreement  between 
the  parties. 

The  respondents  contended:  First,  that  the 
rateable  value  of  the  line  in  the  respondents' 
parish  is  45  per  cent,  of  the  gross  earnings  in 
accordance  with  the  first  finding  of  the  court. 
Secondly,  that  where,  as  in  i  his  case,  there  are  no 
direct  rateable  profits,  the  said  line  is  liable  to  be 
rated  upon  its  structural  cost  of  17,0002.  per  mile. 
Thirdly,  that  when,  as  in  this  case,  there  are  no 
direct  rateable  profits,  the  said  line  is  liable  to  be 
rated  on  the  basis  of  the  receipts  derived  from  the 
enhancement  of  the  traffic  on  the  other  parts  of 
the  system. 

The  court  decided  in  favour  of  the  respondents 
upon  their  first  contention,  and  held  that  the  rate- 
able value  of  the  line  in  the  respondents'  parish 
was  45  per  cent,  of  the  gross  earnings  of  the  line 
in  the  said  parish. 

The  question  for  the  opinion  of  the  court  is : 
Whether  either  of  the  three  contentions  of  the 
respondents  is  right.  If  the  court  shall  be  of 
opinion  that  either  of  the  above  contentions  is 
right,  then  the  rate  is  to  stand,  and  ludgment 
upon  this  case  is  to  be  entered  for  the  respon- 
dents. But,  if  the  said  court  shall  be  of  opinion 
that  no  one  of  the  said  contentions  is  right,  then 
the  rateable  value  of  the  line  in  the  respondents' 
parish  is  to  be  taken  at  401.  per  mile,  and  the  rate 
IS  to  be  reduced  accordingly  to  the  sum  of  144Z.  150., 
and  judgment  upon  this  case  is  to  be  entered  for 
the  appellants. 

Staveley  HiU,  Q.C.  (with  him  Ewins  Bennett), 
for  the  appellants. — The  conclusion  of  the  quarter 
sessions  is  at  variance  with  all  the  principles  of 
parochial  rating.  [Blackbu&n,  J. — I  suppose  the 
respondents'  second  contention  will  scarcely  be 
supported ;  but  reading  the  first  and  third  together, 
what  objection  can  be  made  to  them  P]  The  re- 
spondents bring  into  the  calculation  of  rates  for 
this  parish  earnings  of  the  company  which  have 
been  made  elsewnere.  [BLACKBUKy,  J. — Surely 
we  have  decided  this  very  point  concerning  this 
railway.]  'i  he  case  of  Reg.  v.  London  and  North- 
Western  Railway  Company  (L.  Rep.  9  Q.  B.  134), 
meiely  determined  that  the  existence  of  competing 
lines  might  be  taken  as  an  element  in  ascertaining 
the  rateable  value  of  a  line  of  railway.  We  admit 
this,  but  we  say  that  when  there  are  no  rateable 
profits  in  a  parish  the  profits  outside  cannot  be 
made  the  basis  of  the  rate.  The  judgment  in  that 
case  goes  no  further  than  this :  if  the  occupiers  of 
a  line  are  not  getting  the  most  they  can  out  of  it, 
the  rating  authorities  may  take  into  consideration 
the  larger  amount  other  persons  might  get  out  of 
it.  In  Reg.  v.  Llantrissant  (L.  Rep.  4  Q.  B.  354), 
it  was  held  that  a  railway  company  was  to  be  rated 
in  a  parish  through  which  their  branch  passed 
only  in  respect  of  the  profits  which  the  branch 
earned  within  the  parish ;  and  that  the  value  of 
the  traffic  contributed  by  the  branch  to  the  main 
line  ought  not  to  be  taken  into  consideration. 
Mellor,  J.,  in  his  judgment  at  p.  357,  said :  "  It 
appears  to  me  to  be  immaterial  whether  the  line 
be  a  branch  or  a  main  line.  The  true  principle  on 
which  that  ought  to  be  made  is  by  ascertaining 
what  is  the  rateable  value  in  each  particular  parish 
through  which  the  railway  passes,  and  that  is  jO 
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be  based  on  what  a  hypothetical  tenant  would  give 
for  the  line  in  that  particular  parish."  This,  too, 
was  the  effect  of  the  Hcuughley  case  (L.  Bep.  1  Q.B. 
666),  which  was  cited  and  followed  in  Beg,  v. 
Llantriseant, 

Maule,  Q.O.  and  Sills,  appeared  for  the  respon- 
dents, bat  were  not  heard. 

Blackbuen,  J.— I  do  not  think  we  can  say 
upon  the  facts,  as  we  find  them  in  this  badly 
stated  case,  that  the  quarter  sessions  have  been 
wrong.  In  the  previous  appeal  concerning  this 
line,  we  determined  that  in  consequence  of  the 
competition  of  other  lines,  one  element  for  fixing 
the  rateable  value  was  the  enhanced  traffic  which 
the  tenant  would  enjoy  elsewhere.  Now  the  facts 
here  are  found  according  to  the  law  as  we  there 
laid  it  down,  and  we  can  only  say  that  the  applica" 
lion  to  such  a  case  as  this  is  what  we  intended. 
There  is  still  left  the  apportionment  amongst  the 
several  parishes^about  wmchour  opinion  is  not  asked. 
The  second  finding  of  the  quarter  sessions  is,  that 
this  line  was  constructed  at  a  cost  of  17,0001.  per 
mile;  this,  however,  is  quite  irrelevant  to  the 
question  of  rating,  which  depends  only  upon  what 
a  hypothetical  tenant  would  pav  by  the  year. 
Then  the  quarter  sessions  find,  thirdly,  that  the 
flTOSs  earnings  of  the  line  in  this  parish  were  less 
than  the  expenses ;  this  may  be  right  or  wrong  as 
a  matter  of  fact,  but  no  question  is  raised  upon  it 
for  our  consideration.  In  my  opinion,  the  third 
contention  of  the  respondents,  taken  with  the  firs 
finding  of  the  quarter  sessions,  is  perfectly  risfat. 
When  there  are  no  direct  rateable  profits,  the  Tine 
in  a  parish  is  liable  to  be  rated  on  the  basis  of 
^ceipts  derived  from  traffic  on  the  other  parts  of 
the  hue ;  and  this  is  the  test  of  the  hypothetical 
tenant's  rent.  Tlie  respondents'  second  conten-^ 
tion  is  wrong,  but  the  quarter  sessions  were  right 
in  finding  upon  their  first  and  third  contention 
that  the  appellants  were  properly  rated  for  their 
occupation  of  land  in  the  respondent  parish  in 
proportion  to  the  profits  calculated  upon  the  whole 
^lisworth  and  Peterborough  line.  This  was  the 
principle  we  established  in  Beg,  v.  London  and 
North'  Western  BaUway  Coiwpany  (L.  Rep.  9  Q.  B. 
184),  and  although  this  may  be  a  stronger  case, 
the  principle  has  been  here  rightly  applied. 

QuAiN,  J. — I  am  of  the  same  opinion.  The 
quarter  sessions  find  that  the  line,  if  let,  might 
reasonably  be  expected  to  fetch  a  yearly  rent  equal  to 
45  per  cent,  of  the  gross  receipts.  There  is  some 
difnculty  in  understanding  the  exact  question  left 
for  our  consideration,  but  1  take  it  that  this  45  per 
cent,  is  arrived  at  by  a  calculation  of  the  value  of 
the  piece  of  line  in  this  parish  as  enhanced  by  the 
more  valuable  traffic  in  other  parishes.  I  agree 
with  my  brother  Blackburn  that  the  quarter  ses- 
sions were  right  in  adopting  that  calculation. 

Blackbiten,  J. — ^I  wish  to  guard  our  decision  in 
this  case  from  being  misunderstood*  We  are  not 
deciding  how  this  enhancement  of  traffic  should 
be  apportioned  between  various  parishes.  We  are 
not  asked  for  any  opinion  on  that  point. 

Judgment  for  respondents. 

Solicitor  for  appellants,  B.  F.  Boherts. 

Solicitors  for  respondents,  Sharman  and  Jack" 
son,  Wellingborough. 


8aivrda/y,  May  13, 1876. 

St.  Lttkb's  Yestby  v.  Nobth  Metbopolitab 
Tbamways  Company  (Limited). 

TramwoA/  repairs — Level — Bepair  of  road-  -Bujaer' 
intenwnce  of  road    authority — 33  §f  34   Vict. 
c.  78. 
The  plaintiffs,  as  the  road  authority  under  pis 
Tramways  Act  1870,  claimed  against  the  defen- 
dants   the    expenses     of    superintending    their 
opening  and  breaking  up  of  roads  under  sect,  26, 
for  the  maintenance  and  renewal  of  their  tram- 
way. 
Held,  that  so  far  as  the  defendants  merely  raised 
the  sleepers  and  rails  to  the  level  of  the  road,  or 
raised  the  stone  pa^cking  of  the  road  to  the  lm)el 
of  the  surface  qf  the  rails,  they  were  maintaining 
and  keeping  the  road  in  good  condition  ami  repa,ir 
under  sect.  28,  and  were  not  liable  to  the  superin- 
tendence  of  the  road  authority  under  sect  26. 
This   was    an   action   brought   to   recover   the 
amount  of  an  award,  and  moneys  alleged  to  be 
recoverable  under  the   Tramways  Act  1870,  in 
respect  of  the  superintendence  by  the  plaintifis 
of  works    in  connection    with    the    defendant's 
tramways.     And  upon  demurrer  in  the  action 
eoming  on  for  argument,  it  was,  by  consent  of 
all  parties,  ordered  by  the  court  that  the  facts 
should  be  stated  for  the  opinion  of  the  court  in 
the  form  of  the  following  case  : 

1.  The  plaintiffs  are  the  road  authority  for  the 
naish  of  St.  Luke,  Middlesex,  in  the  county  of 
Middlesex. 

2.  The  defendants  were  incorporated  as  atram« 
way  company  by  the  North  Metropolitan  Tram- 
ways Act  1869,  and  are  subject  to  the  regulauons 
of  part  2  of  the  Tramways  Act  1870.  A  portion 
of  their  tramway  made  under  the  powers  oon* 
ferred  on  them  by  the  North  Metropolitan  Tram- 
ways Comparies  Act  1870,  and  completed  before 
Midsummer  1872,  runs  through  the  pariah  of  St. 
Luke,  Middlesex. 

3.  The  mode  in  which  the  tramway  is  con- 
structed and  laid  is  as  follows :  The  rails  are  laid 
on  longitudinal  timber  sleepers,  about  16ft. 
to  26ft.  in  length,  connected  together  at  intervals 
by  transverse  tyerods  of  iron.  The  sleepers  rest 
in  and  upon  a  bed  of  concrete  about  6in.,  in  thick- 
ness, extending  under  the  whole  distance  between 
the  sleepers,  and  for  a  considerable  distance  on 
each  side.  Upon  this  concrete  also  rest,  both 
between  and  on  each  side  of  the  rails  and 
sleepers,  granite  paving  stones  of  about  the  same 
thickness  as  the  concrete,  and  which  also  form 
the  surface  of  the  roadway  for  general  traffic, 
the  upper  surface  of  the  stones  being  leTel  inA 
the  surface  of  the  rails. 

4  A  tramway  constructed  as  mentioned  in  the 
last  preceding  paragraph  could  be  used  for  a  few 
days,  but  would  not  be  permanently  stable  or 
durable  without  there  being  for  the  whole  distance 
between  the  sleepers  and  ror  a  distance  of  about 
I8in.  on  each  side  either  granite  paving  stones  or 
aome  other  solid  packing. 

5.  During  the  year  commencing  at  midsummer 
1872,  and  ending  at  midsummer  1873,  the  defefl> 
dants  on  some  occasions  lifted  and  reUud  paving 
stones  between  and  within  18in.  on  either  side  of 
their  rails  in  the  plaintiff's  parish,  sometimes  one 
or  two,  sometimes  more,  sometimes  as  many  as  a 
dozen  stones  at  a  time,  in  order,  by  slightly  hfting 
the  sleepers  with  a  lever  and  thrusting  ballast  or 
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other  material  under  it,  to  laise  to  a  proper  level 
a  sleeper  which  had  sunk,  and  so  broai^ht  the 
surface  of  the  rail  below  the  level  of  the  stones, 
or  for  some  other  purpose  directly  connected  with 
the  sleepers  and  rails  themselves* 

6.  On  many  occasions  daring  the  same  year  the 
defendants  in  like  manner  lifted  and  relaid  stones, 
becanse  the  stones  had  silnk  below  the  level  of 
the  rails,  and  it  was  necessary  to  raise  them  by 
placing  ballast  or  other  material  underneath 
them. 

7.  Where  stones  have  sunk  as  mentioned  in 
the  last  preceding  paragraph,  it  would  be  a 
prudent  thing  for  the  security  of  the  sleepers  and 
rails,  to  make  good  the  defects,  because  if  such 
defect  were  to  spread  and  become  extensive,  it 
might  in  time  endanger  the  stability  of  the 
sleepers  and  rails ;  bat  the  sinking  of  a  few 
stones  would  cause  no  immediate  danger  to  them. 
For  the  safety  of  the  general  traffic  over  the  road 
it  is  necessary  that  any  such  sinking  of  the  stones 
below  the  level  of  the  rails,  and  any  sinking  of 
the  rails  below  the  level  of  the  stones,  should  be 
immediately  made  good.  It  woald  not  be  possible 
consistently  with  the  safety  of  the  general  traffic 
to  wait  for  the  expiration  of  a  seven  days*  notice 
before  doing  so,  and  a  gang  of  men  is  constantly, 
or  almost  constantly,  employed  by  the  defendants 
for  this  purpose  up  and  down  their  tramway 
lines,  under  the  superintendence  of  the  defen- 
dants' engineers. 

8.  Unless  the  matters  mentioned  in  paragraphs 
5  and  6  amount  to  opening  or  breaking  np  of  the 
road  there  was  no  opening  or  breaking  up  of  any 
road  by  the  defendants  in  the  parish  of  ot.  Luke 
daring  the  year  from  midsummer  187*2  to  mid- 
summer 1873. 

9.  During  that  year  Mr.  Joseph  Niblett  was 
surveyor  to  the  parish  of  St.  Lake,  and  as  such  he 
was  paid  a  salary  by  the  plaintiif s ;  and  it  was  his 
duty  as  such  surveyor,  among  other  things,  to 
superintend,  and  he  did  superintend  all  the  roads 
in  the  parish  under  the  charge  of  the  plaintiffs. 
Mr.  Niblett,  was  frequently  up  and  down  the  line 
of  the  defendants'  tramway,  find  from  time  to 
time  inspected  ^he  condition  of  the  tramway  and 
the  road.  He  from  time  to  time  called  the  atten- 
tion of  the  defendants  to  any  defects  which  he 
thought  existed  in  the  tramway  or  the  paving  for 
which  the  defendants  were  responsible,  and  called 
upon  them  to  make  them  good ;  and  be  from  time 
to  time  inspected  and  examined  the  work  being 
done  by  the  defendants  as  mentioned  in  paragraphs 
S^ind  6. 

10.  No  notice  was  ever  given  by  the  defendants 
to  Mr.  Niblett  or  to  any  other  person  on  behalf 
of  the  plaintiffs  of  their  intention  to  do  any  of 
the  things  mentioned  in  paragraphs  5  and  6,  nor 
was  any  such  notice  ever  demanded  or  any  com- 
plaint made  of  its  not  being  or  having  been 
given,  nor,  except  as  mentioned  in  the  last  pre- 
ceding paragraph,  was  an^  notice  ever  given  to 
the  defendants  that  Mr.  Niblett  or  any  person  on 
the  part  of  the  plaintiffs,  was  superintending  or 
claimed  to  superintend  any  work  done  by  the 
defendants. 

11.  The  plaintiffs  claimed  from  the  defendants 
the  sam  of  252.,  alleging  that  they  were  entitled 
to  recover  that  sum  as  the  reasonable  expense  of 
superintendence  for  the  year  from  midsummer 
1872  to  midsummer  1873,  under  part  2  of  the 
Tramways  Act  1870.    This  sum  of  2jI,  was  paid 


by  the  plaintiffs  to  Mr.  Niblett  before  such  claim 
was  so  made  made  upon  the  defendants. 

12.  The  defendants  declined  to  pay  the  sum  so 
claimed,  and^thereupon  the  plaintiffs,  alleging  that 
a  dijfference  had  arisen  between  them  and  the 
defendants  with  reference  to  the  said  claim  withm 
the  meaning  of  the  33rd  section  of  the  Tramways 
Act  1870,  applied  to  the  Board  of  Trade  to  appoint 
a  referee  to  settle  such  matter  in  difference :  and 
the  Board  of  Trade  appointed  Mr.  Qabriel  Prior 
Goldney,  barrister-at-law,  as  such  referee. 

13.  The  defendants  protested  to  the  Board  of 
Trade  against  the  appointment  of  the  said  referee, 
and  against  his  proceeding  to  hear  or  determine 
the  matters  in  difference.  The  defendants  in  like 
manner  protested  to  the  said  referee  against  his 
so  proceeding,  and  all  the  proceedings  before  him 
were  subject  to  such  protest. 

14.  The  facts  proved  before  the  said  referee 
were  those  hereinafter  stated.  And  it  was  con- 
tended on  the  part  of  the  plaintiffs,  and  denied  on 
the  part  of  tne  defendants,  that  the  plaintiffs 
were  entitled  to  recover  from  the  defendants  a 
sum  of  money  as  the  reasonable  expense  of 
superintending  the  opening  and  breaking  up  of 
roads  by  the  defendants  within  the  meaning  of 
the  26th  section  of  the  Tramways  Act  1870. 

15.  The  said  referee  made  his  awai*d  on  the  14th 
July  1874,  by  which  he  awarded  to  the  plaintiffs 
the  sum  of  151.  and  the  costs  of  the  reference. 

16.  The  court  may  draw  inferences  of  fact. 

17.  It  is  agreed  that  the  amount  of  costs,  if 
any,  recoverable  under  the  said  award,  and  the 
amount,  if  any,  recoverable  in  inspect  of  superin^ 
tendence  apart  from  that  award,  shall  be  ascer- 
tainedj  if  necessary,  by  the  arbitrator  by  whom 
this  case  is  stated. 

The  questions  for  the  opinion  of  the  court  are : 
First,  whether  the  plaintiffs  are  entitled  to  recover 
upon  the  said  award;  secondly,  whether  the 
plaintiffs  are  entitled  to  recover  in  respect  of  su- 

gerintendenoe  of  the  matters  mentioned  in  the 
fth  paragraph ;  and,  thirdly,  whether  the  plain- 
tiffs are  entitled  to  recover  in  respect  of  super- 
intendence of  the  matters  mentioned  in  the  sixth 
paragraph. 

If  the  court  shall  be  of  opinion  in  favour  of  the 
plaintiffs  upon  the  first  question,  judgment  is  to 
be  entered  for  the  plaintiffs  for  15L,  and  a  sum  for 
costs  of  the  said  reference  to  be  ascertained  as 
hereinbefore  proved,  and  costs  of  suit.  If  the  court 
shall  be  of  opinion  against  the  plaintiffs  upon  the 
first  question,  and  shall  be  of  opinion  in  favour  of 
the  plaintiffs  upon  the  second  or  third  question, 
judgment  is  to  be  entered  for  the  plaintiffs  for  a 
sum  to  be  ascertained  in  the  manner  hereinbefore 
provided.  It  is  agreed  that  in  such  case  the  costs 
of  this  action,  so  far  as  relates  to  the  last-men- 
tioned claims,  shall  be  in  the  discretion  of  the 
arbitrator  by  whom  this  case  is  stated.  If  the 
court  shall  be  of  opinion  in  favour  of  the  defen- 
dants upon  all  the  questions,  judgment  is  to  be 
entered  for  the  defendants  for  their  costs. 

Finlay  (with  him  Day,  Q.O.),  argued  for  the 
plaintiffs. — The  three  questions  in  the  case  may  be 
considered  as  two  only :  First,  whether  the  award 
is  final;  secondly,  whether  any  of  the  matters  in 
respect  of  which  the  plaintiffs'  superintendence  is 
charged  can  be  subject  to  the  provisions  of  the 
Tramw  ys  Act  1870  (33  &  34  Vict.  c.  78).  [Black- 
burn, J. — You  had  better  first  satisfy  ua  that  the 
Act  applies  to  these  matters.]   Paragraph  3  9ho#!& 


824 


MAGISTRATES'  CASES. 


Q.B.  DiY.]    St.  Luke's  Yestrt  v,  Nobth  Mbt&opolitan  Travwats  Oohpant  (Limited).    [Q.B.  Dir. 


that  the  granite  paying  stones  and  the  oonorete, 
together  with  the  rails  and  sleepers,  all  form  parts 
of  the  tramway.  By  sect.  25,  "Every  tramway 
shall  be  laid  and  maintained  in  such  manner  that 
the  uppermost  surface  oE  the  rail  shall  be  on  a  level 
with  the  surface  of  the  road,  and  shall  not  be 
opened  for  public  traffic  until  the  same  has  been 
inspected  and  certified  to  be  fit  for  such  traffic,  in 
the  prescribed  manner."  By  sect.  26,  "  The  pro- 
moters from  time  to  time,  for  the  purpose  of 
making,  forming,  laying  down,  maintaininsr,  and 
renewing  any  tramway  daly  authorised,  or  any 
part  or  parts  thereof  respectively,  may  open  and 
break  up  any  road,  subject  to  the  following  regu- 
lations :  (1)  They  shall  give  to  the  road  authority 
notice  of  their  intention,  specifying  the  time  at 
which  they  will  beein  to  do  so,  and  the  portion  of 
road  proposed  to  be  opened  or  broken  up,  such 
notice  to  be  given  seven  days  at  least  before  the 
commencement  of  the  work.  (2)  They  shall  not 
open  or  break  up  or  alter  the  level  of  any  road, 
except  under  the  superintendence  and  to  the 
reasonable  satisfaction  of  the  road  authority,  unless 
that  authority  refuses  or  neglects  to  give  such 
superintendence  at  the  time  specified  in  the  notice, 
or  discontinues  the  same  during  the  work.  (3) 
They  shall  pay  all  reasonable  expenses  to  which 
the  road  authority  is  put  on  account  of  such 
superintendence.  (4)  They  shall  not,  without  the 
consent  of  the  road  authority,  open  or  break  up 
at  any  one  time,  a  greater  leneth  than  100  yards 
of  any  road  which  does  not  exceed  a  quarter  of  a 
mile  in  length,  and  in  case  of  any  road  exceeding 
a  quarter  of  a  mile  in  length,  the  promoters  shaU 
leave  an  interval  of  at  least  a  quarter  of  a  mile 
between  any  two  places  at  whion  they  may  open 
or  break  up  the  road,  and  they  shall  not  open 
or  break  up  at  any  such  place  a  greater  length 
than  100  yards."  It  is  for  the  superintendence 
charged  under  the  3rd  sub-section  that  this  award 
waR  made  and  this  action  brought. 

Beresford  (with  him  Benjamin^  Q.C.),  for  the 
defendants. — ^At  the  rate  charged  for  this  superin- 
tendence, it  would  cost  the  defenduits  about  750L 
a  year  if  they  were  liable  under  the  circumstances 
stated  in  paragraphs  5  and  6.  It  is  dear  from 
sub-sect.  1  of  sect.  26,  that  if  the  contention  of  the 
plaintiffs  be  correct,  the  defendants  would  be 
subject  to  indictment  for  every  stone  lifted  and 
relaid  without  seven  days'  notice  to  the  road  au- 
thority. But  it  is  not  only  by  reason  of  its  incon- 
venience that  such  an  interpretation  of  the  Act  is 
improbable,  it  is  at  least  consistent  with  all  its 
provisions  to  limit  the  superintendence  of  the  road 
authority  to  those  occasions  of  opening  and  break- 
ing up  the  road  which  interfere  with  the  general 
traffic.  The  4th  sub-section  of  sect.  26,  bv  requir- 
ing the  consent  of  the  road  authority  to  the  open- 
ing or  breaking  up  ofa  greater  lenffth  than  100  yards, 
evidently  contemplates  the  independent  action 
of  the  company  in  repairs  of  a  smaller  description. 
The  provisions  of  sect.  27  are  not  applicable  to 
such  matters  as  those  described  in  paragraphs  5 
and  6 ;  the  words  of  the  section  are,  "  When  the 
promoters  have  opened  or  broken  up  any  portion 
of  any  road,  they  shall  be  under  the  following 
further  obligations,  namely :  (1)  'They  shall  with 
all  convenient  speed,  and  in  all  cases,  within  four 
weeks  at  the  most  (unless  the  road  authoritv 
otherwise  consents  in  writing),  complete  the  work 
on  account  of  which  they  opened  or  broke  up  the 
fifme,  and  (subject  to  the  formationi  maintenance, 


or  renewal  of  the  tramway)  fill  in  the  gjround  and 
make  good  the  surface,  and  to  the  satisfaction  of 
the  road  authority  restore  the  portion  of  the  road 
to  as  good  condition  as  that  in  which  it  was  before 
it  was  opened  or  broken  up,  and  clear  away  all 
surplus  paving  or  metalling  material  or  rubbish 
occasioned  thereby.  (2)  They  shall  in  the  mean- 
time cause  the  place  where  the  road  is  opened  or 
broken  up  to  be  fenced  or  watched,  and  to  be 
properly  lighted  at  night.  (3)  They  shall  bear  or 
pay  all  reasonable  expenses  of  the  repairs  of  the 
road  for  six  months  after  the  same  is  restored,  as 
far  as  those  expenses  are  increased  by  the  opening 
or  breaking  up."  Sect.  28,  however,  which  omits 
any  mention  of  superintendence  by  the  road 
authority,  and,  therefore,  intends  that  no  charge 
shall  be  made  for  it  in  respect  of  the  matters 
therein  provided  for,  deals  wich  all  the  proceed- 
ings of  the  defendants  described  in  this  case: 
"  The  promoters  shall,  at  their  own  expense,  at 
all  times,  maintain  and  keep  in  good  condition  and 
repair,  with  such  materials  and  in  such  manner 
as  the  road  authority  shall  direct,  and  to  their 
satis&ction,  so  much  of  an^  road  whereon  any 
tramway  belouflring  to  them  is  laid  as  lies  between 
the  rails  of  the  tramway,  and  (where  two  tram- 
ways are  laid  by  the  same  promoters  in  any  road 
at  a  distance  of  not  more  tnan  4  feet  from  each 
other)  the  portion  of  the  road  between  the  tram- 
ways, and  in  every  case  so  much  of  the  road  ait 
extends  18  inches  beyond  the  rails  of  and  on  each 
side  of  any  such  tramway.  [Blackburn,  J. — 
What  do  you  say  to  the  plaintiffs'  contention  that 
this  award  is  final  under  sect.  33  ?]  That  section 
is  only  in  respect  of  any  tramway  or  work,  "  or 
with  respect  to  any  other  subject  or  thing  regulated 
by  or  comprised  in  this  Act ;"  and  the  appoint- 
ment of  the  referee  is  with  respect  to  the  claim  of 
the  plaintiffs  for  one  year's  superintendence  by 
their  surveyor  "  of  the  taking  up  and  laying  down 
the  tramways  of  the  said  company ;"  if,  therefore, 
these  are  not  matters  for  which  the  plaintiffs  have 
any  claim,  the  award  is  not  valid. 
Finla/y,  in  reply. — Sect.  28  provides  for  the  re- 

Eair  of  the  road  between  tne  rails  and  18in. 
eyond.  Paragraph  5  does  not  relate  to  any  such 
repair.  The  defendants'  object  in  doing  what  ia 
there  described  was  to  raise  the  sleepers  to  the 
level  of  the  road,  "or  for  some  other  purpose 
directly  connected  with  the  sleepers  and  rails 
themselves.  Sect.  28  excludes  from  its  applica- 
tion the  rails  and  the  sleepers,  which  form  part  of 
the  tramway.  [Blackbubn,  J. — I  do  not  agree 
with  you  on  that  point,  although  language  more 
definitely  including  them  mignt  certainly  have 
been  used.]  Sect.  25  distinguishes  between  the 
rail  and  the  road,  and  provides  that  they  shall  be 
on  the  same  level.  I  admit  that  the  matters 
described  in  paragraph  6  are  within  the  applica- 
tion of  sect.  28,  but  I  contend  that  the  whole  of 
that  section  is  governed  by  sects.  26  and  27. 
[Blackbubn,  J. — What  is  the  meaning  of  the  last 
line  of  paragraph  5,  *'  some  other  purpose  directly 
connected  with  the  sleepers  and  the  rails  them- 
selves P"j  That  is  not  explained,  but  if  the  award 
can  be  justified  as  to  any  part  of  the  plaintiffs' 
claim,  the  amount  fixed  by  it  must  be  finaL 

Blackbubn,  J. — I  think  we  must  say  that  the 
plaintiffs  cannot  recover  on  this  award,  but  they 
may  possiby  have  a  valid  claim  against  the  defen- 
dants for  superintendence  of  some  of  the  matters 
mentioned  in  paragraph  5  of  the  oaae.    Firat,  at 
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to  the  award  beine  final  if  any  ])art  of  the  amount 
determined  by  it  oe  within  the  jurisdiction  of  the 
referee.    We  must  take  it  upon  the  statement  of 
this  case  that  the  amoant  awarded  relates  partly 
to  the  5th  paragraph  and  partly  to  the  6th  ;  and 
unless  al*   the  matters  described  in   those  two 
paragraphs  are  subject  to  the  provisions  of  the 
26th  section  of  the  Tramways  Act  1870,  the  award 
cannot  in  our  opinion  be  binding  on  the  defen- 
dants.   We  have  therefore  next  to  consider  how 
the  provisions  of  that  Act  of  Parliament  are  to 
be  applied  to  the  repairs  described  in  the  casa 
Sect.  25  requires  the  uppermost  surface  of  the  rail 
to  be  on  a  level  with  the   surface  of  the  road, 
and  I  can  only  construe  that  to  mean  that  the 
road  must  be  so  kept  in  repair  as  to  preserve  that 
level.     Sect.  26  relates,  not  to  any  repair  of  the 
ready  but  to  the  maintaining  and  renewing  of  the 
tramway;  for  this  purpose  the  company  may  open 
and  break  up  any  road,  subject  to  regulations 
irhich  create  the  plaintiffs'  claim    in  this  case. 
Among  the  regulations  there  is   one    requiring 
seven  days'  notice  to  the  road  authority  before  the 
commencement  of  the  work ;  another  forbids  the 
opening,  breaking  up,  or  altering  the  level  of  any 
road,  except  under  the  superintendence  and  to  the 
reasonable  satisfaction    of   the    road    authority; 
whilst  another  directs  the  expenses  of  such  super- 
intendence to  be   paid  by  the  company.     Now 
when  the  defendants  or  any  tramway  company  do 
anything  treated  of  by  this  section,  I  think  the 
road  authority  is  ^titled  to  be  paid  for  superin- 
tendence, even  if    the  company   should  find   it 
necessary  or  expedient,  as  is  stated  in  paragraph 
7,  to  make  the  repairs  without  seven  days'  notice. 
Afterwards,  the  28th  section  provides  for  the  re- 
pair of  the  road  whereon  a  tramway  is  laid,  and  I 
nave  already  said  that  must  include  the  level  of 
rails.    This  section  requires  no  superintendence 
by  the  road  authority.    I  am  of  opinion  that  no 
saperintendence  can  be  charged  nor  recovered  for 
repairs  done  by  the  defendants  which  come  only 
under  this  section.     The  matters  mentioned    in 
paragraph  6  of  the  case  are  clearly   within  this 
section;   they  are  merelv  the  raising  of  stones 
forming  part  of  the  road  to  the  level  of  the  rails. 
This  indeed  is  admitted  by  the  plaintiffs,  the  con- 
tention on  this  paragraph  being  that  sect.  28  is 
governed  by  sect.  26.    Paragraph  5  raises  a  more 
iffioult  question ;  so  far  as  the  acts  described  in 
that  paragraph  relate  to  the  mere  preservation  of 
the  level  of  the  surface  of  the  rail  and  the  surface 
of  the  road,  I  think  they  were  repairs  of  the 
road  within  sect.  28,  and  did  not  justify  the  super- 
intendence of  the  road  authority.    But  it  is  found 
that  these  acts  were  done  either  for  this  purpose 
''or  for   some  other  purpose  directly  connected 
with  the  sleepers  and  rails  themselves."    What 
this  alternative  purpose  may  be  is  I  think  im- 
portant, and  the  case  must  be  sent  back  to  the 
arbitrator  who  stated  it  in  order  that  he  may  de- 
termine how  much  of  what  is  described  in  the 
5th  paragraph  was  done  by  the  defendants  "  for 
the  purpose  of  making,  forming,  laying  down, 
maintaining,  and  renewing  "  the  tramway  as  pro- 
vided for  in  sect.  26.    The  plaintiffs  may  or  may 
not  be  entitled  to  recover  a  part  of  the  amount 
oharged  by  them  for  superintendence  in  accord- 
ance with  these  principles  which  we  lay  down ; 
and  the  arbitrator  can  fix  the  amount,  if  any,  to 
which  they  are  entitled.  | 

QUAIN,  J. — I  am  entirely  of  the  same  opinion,  i 


I  think  the  whole  of  the  matters  in  paragraph  6, 
and  also,  with  the  exception  of  those  done  for  the 
other  purpose  connected  with  the  sleepers  and 
rails  which  is  not  sufficiently  described,  the 
matters  in  paragraph  5,  are  within  sect.  28  of  the 
Act,  and  need  not  oe  superintended  by  the  plain- 
tiffs. 

Per  CuBiAM. — The  first  and  third  questions 
answered  in  the  negative.  Case  sent  back  to 
arbitrator  to  ascertam  if  under  second  question 
anything  is  due  for  superintendence  of  lifting 
sleepers  tor  some  other  purpose  directly  connected 
with  the  sleepers  and  rails  themselves. 

'  Solicitor  for  the  plaintiffs,  W.  W,  Hayne. 

Solicitors  for  the  defendants,  Tahourdins  and 
Hargreaves.  ^.^—^ 

Saturday,  May  20, 1876. 
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Poor  rate — Bight  of  sporting — Severed  from  ocett' 
pation — Reservation  of  right — ^37  Sr   38   Viei., 
c,  54,  88,  2  and  6. 
The    appellant   wae    owner   of  a  tenement  with 
dwelling  houee    and   other  huilding8,    contavn- 
ing    about  19    acree,    which  he    had   leased  to 
a  per8on   occupying  ihs   same,  excepting  plan^ 
tation8   and   all  timber,   and   aU  minee,    ^c, 
"  and  aleo  excepting  all  manner  of  game,  haree, 
rahbit8,  and  wUdfowl,  with  liberty  of  hunting, 
fowling,  and  fiehing,  over  and  through  the  8aid 
premiees  cU  aU  timee  during  the  said  term" 
Held,  upon  a  caee  8tcUed  by  quarter  eeeeione,  thai 
this  lease  reserved  to  the  appellant  a  right  of 
sporting  which  was  severed  from,  the  occupation 
of  the  land,  and  therefore  rateable  with%n  tlie 
Bating  Act  1874  (37  ^  38  Vict,,  e.  54),  ss.  2 
and  6. 
At  the  Michaelmas    Quarter    Sessions    for   the 
county  of  Cornwall,  held  at  Bodmin,  on  the  19th 
Oct.  1875,  an  app^  by  the  appellant  against  a 
certain  poor  ratiO  or  assessment  made  or  appear- 
ing to  be  made  by  the  assessment  committee  of 
the  St.  Germans  Union  and  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  St.  Stevens, 
by  Saltash,  in  the  county  of  Cornwall,  bearing  date 
the  12th  June  1875,  in  and  by  which  the  game 
and  sporting  rights  on  certain  hereditaments  at 
Modi  ton  Mill  Tenement,  in  the  said  parish  of    Sl 
Stephens  by  Saltash,  in  the  occupation  of  Wm. 
Walters,  and  of  which  the  said  Henry  Bogers  is 
owner,  were  rated  and  assessed,  was  heard,  and 
judgment  thereon  was  given  for  the  appellant, 
subject  to  the  opinion  of    this  court  upon  the 
following  case : 

The  said  Henry  Bogers,  the  appellant,  is  the 
owner  of  a  certain  tenement,  called  the  Moditon, 
otherwise  Mutton  Mill,  in  the  parish  of  St. 
Stephen,  by  Saltash,  within  the  said  union, 
which  tenement  is  occupied  by  one  Wm.  Walters 
as  lessee  thereof,  under  an  indenture  of  leane, 
under  seal  granted  to  him  by  the  appellant,  and 
duly  executed  by  both  the  lessor  and  lessee,  and 
dated  15th  Aug.  1864,  a  copv  ot  the  lease  aocom* 
panics  and  forms  part  of  this  case. 

So  much  of  the  said  lease  as  is  material  to  this 
case  is  here  set  forth : 

He.  the  eaid  Henry  Bogers,  doth  ffrant,  demise,  and 
lease  nnto  the  said  Wm.  Walters  all  that  tenement^ 
together  with  the  dweUing  house  and  other  buildings 
thereon,  commonly  called  or  known  by  the  name  of 
Mutton  Mill,  containing  in  the  whole  about  19a.  Ir.  36p.. 
sitoate  in  the  parishes  of  St.  Stephens  by  Saltash  and 
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Botasflemmg,  inltbe  laid  oonnty  of  Cornwall,  and  now  in 
the  oooapation  of  the  aaid  Wm.  Walters,  excepting  ante 
the  said  Henry  Bogers,  his  heirs  and  assigns,  the  plan- 
tation recently  made  by  the  said  Henry  Rogers  on  part 
of  the  said  tenement,  and  all  timber  and  other  trees 
growing  or  to  grow  on  the  said  premises,  with  liberty 
to  fell,  root,  work  vp,  or  bark  the  same  reepeotlTely  at 
will.  And  all  mines,  minerals,  and  quarries,  day,  slate, 
•tone,  and  marble^  on  or  npon  the  said  premises,  with 
liberty  to  search  for,  open,  and  work  the  same  re- 
spectively ;  and  also  Uberfcy  to  plant  yoang  trees  in 
the  waste  Iplaoes,  in  the  roads,  or  any  of  tne  hedges 
of  the  said  premises,  and  to  fence  oat  and  preserve 
the  same  withont  making  any  satisfaotion  or  compensa- 
tion for  the  same.  And  also  liberty  of  destroying  and 
altering  any  roads  and  paths,  or  making  any  new  ones, 
or  carrying  or  altering  streams  of  water  on,  over,  or 
fhrongh  the  said  premises,  withont  making  any  compen- 
sation for  the  same ;  and  also  excepting  all  manner  ef 
game,  hares,  rabbits,  and  wildfowl,  with  liberty  of  hunt- 
ing, fowling,  and  fishing,  OTer  and  through  the  said 
premises  at  all  times  during  the  said  term. 

The  entry  in  the  rate  book  and  yalaation  list 
of  the  parish  relating  to  the  said  tenement  stands 
as  follows : 

No.  156.  Occupier,  Wm.  Walters  ;  owner,  Hy.  Rogers ; 
description,  land,  game  and  sporting  rights  ;'name  of  pro^ 
perty,  Mutton  Tenement ;  estimated  extent,  15a.  Ir.  17p. ; 
gross  rental.  271. ;  rateable  Talue,  251. 

No.  157.  Occupier,  Wm.  Walters ;  owner,  Hy.  Rogers  ; 
description,  land,  game  and  sporting  right;  name  of 
property,  Mutton  Tenement;  gross  rental,  7«.  6d.  ; 
rateable  yalue,  7s.  6d. 

The  following  were  the  groands  of  appeal  avail- 
able to  the  said  appellant : 

Because  there  is  no  game  on  the  said  farm  or  tenement 
called  Moditon  Mill,  and  the  sporting  rights  thereon,  if 
any,  are  of  no  value.  Because  of  their  being  no  game 
on  the  said  farm  or  tenement,  no  injury  is  done  to  the 
crops  thereon,  and  the  said  farm  is  let  at  its  full  Talue. 
Because  of  there  being  no  Talue  in  the  said  sporting 
rights,  there  cannot  in  Juatioe  be  any  rate  levied  on  what 
has  no  Talue. 

At  the  bearing  of  the  appeal  the  court  ordered 
that  the  appeal  be  allowed,  the  coart  being  of 
opinion  that  the  said  game  and  sporting  rights 
were  not  severed  from  the  occupation  of  the  land, 
and  that  the  said  game  and  sporting  rights  had 
not  been  exclusively  reserved  by  the  said  Henry 
Rogers  in  the  lease  granted  by  him  of  the  said 
tenement  to  William  Walters,  the  ocoupier  thereof. 
And  the  court  further  ordered,  on  the  application 
of  the  respondents,  that  they  be  at  lioerty  to 
state  a  special  case  for  the  opinion  of  the  court 
above  as  to  the  validity  of  the  said  race,  so  far  as 
relates  to  the  aforesaid  rating,  on  the  point  that 
the  game  and  sporting  rights  are  not  severed  from 
the  occupation  of  the  land,  and  that  the  said  game 
and  sporting  rights  have  not  been  exclusively 
reserved  by  the  appellant  in  the  said  lease  granted 
by  him. 

The  questions  for  the  court  are  whether  upon 
the  true  construction  of  the  said  lease,  and  the 
clause  of  the  same  set  forth,  the  said  game  and 
sporting  rights  are  seyered  from  the  occupation  of 
the  land,  and  whether  the  said  game  and  sporting 
rights  have  been  exclusively  reserved  by  the  said 
Henry  Rogers  in  the  lease  granted  by  him  of  the 
said  tenement  to  the  said  William  Walters. 

If  the  court  should  be  of  opinion  that  the  said 
game  and  sporting  rights  are  severed  from  the 
occupation  of  the  land,  and  exclusively  reserved  by 
the  appellant,  the  order  of  the  court  of  quarter 
sessions  is  to  be  quashed,  and  the  valuation  list 
and  rate  are  to  stand,  but  if  the  court  should  be  of 
opinion  that  the  said  game  and  sporting  rights  are 
not  severed  from  the  occupation  of  the  land  or 


exclusively  reserved  by  tbe  said  lease,  the  order  of 
the  court  is  to  be  confirmed,  and  the  valuation  list 
and  rate  to  be  amended  by  striking  out  the  said 
rale  or  assessment  so  appealed  against. 

Cole,   Q.G.  and   GharleB  showed  cause  for  the 
appellant  against  the  rule  nisi  to  quash  the  decision 
01  the  quarter  sessions. — Amongst  the  exemptions 
from    rating  abolished  by  the  Bating  Act  1874 
(37  &  38  Vict.  c.  64)  sect.  3,  appear  (sub-sect.  2) 
"  rights  of  fowling,  of  shooting,  of  taking  or  killing 
game  or  rabbits,  and  of  fishing,  when  severed  from 
tr.e  occupation  of  the  land."    By  sect.  6  **  (I)  where 
any  right  of  fowling  or  of  shooting  or  of  taking  or 
killing  game  or  rabbits,  or  of  fishmg  (hereinuter 
referred  to  as  a  right  of  sporting)  is  severed  from 
the  occupation  of  the  land  and  is  not  let,  and  the 
owner  of  such  right  receives  rent  for  the  land, 
the  said  right  shall  not  be  separately  valued  or 
rated,  but  the  gross  and  rateable  value  of  the  land 
shall  be  estimated  as  if  the  said  right  were  not 
severed ;  and  in  such  case  if  the  ratable  value  is 
increased  b^  reason  of  its  being  so  estimated,  but 
not  otherwise,  the  occupier  of  the  land  may  (unless 
he  has  specifically  contracted  to  pay  such  rate  in 
the  event  of  an  increase)  deduct  from  his  rent  such 

Eortion  of  any  poor  or  other  local  rate  as  is  paid 
y  him  in  respect  of  such  increase,  and  every  assess^ 
ment  committee,  on  the  application  of  the  occupier, 
shall  certify  in  the  valuation  list  or  otherwise  the 
fact  and  amount  of  such  increase.  (2)  YHiere  any 
right  of  sporting,  when  severed  from  the  oocu- 

{>ation  of  the  land,  is  let,  either  the  owner  or  the 
essee  thereof,  according  as  the  persons  making 
the  rate  determine,  may  be  rated  as  the  occupier 
thereof.  (3)  Subject  to  the  foregoing  provisions 
of.  this  section  the  owner  of  any  right  of  sporting 
when  severed  from  the  occupation  of  the  lan<^ 
may  be  rated  as  the  occupier  thereof.  (4)  For 
the  purposes  of  this  section,  the  person  who,  if 
the  right  of  sporting  is  not  let,  is  entitled  to  exer- 
cise the  right,  or  who,  if  the  right  is  let,  is  entitled 
to  receive  the  rent  for  the  same,  shall  be  deemed 
to  be  the  owner  of  the  right."  JSven  if  this  right 
of  sporting  be  severed  from  the  occupation,  the 
appellant,  who  is  the  owner,  ought  not  to  be  sepa' 
rately  rated.  [Melloe,  J.— That  question  is  not 
reserved  for  our  consideration,  indeed  no  question 
under  the  Bating  Act  1874  seems  to  be  raised  at 
all.]  But  in  no  case  can  the  appellant,  under  the 
circumstances  stated,  be  rated  as  occupier  of  the 
sporting  rights.  This  appears  on  the  &oe  of  the 
special  case,  and  an  amendment  of  the  rate  would 
not  cure  its  invalidity.  [Mbllor,  J. — ^They  seem 
to  have  confused  sub-sections  I  and  3,  but  the 
appellant  may  have  had  some  technical  difficulty 
in  raising  a  question  on  that  point,  at  all  events  it 
is  not  reserved  for  us.]  But  the  case  should  be 
sent  back  to  be  re-stated,  as  to  whether  these  rights 
are  severed  from  the  occupation  of  the  land.  It  has 
been  held  in  Wickham^.  Hawker  (7  M.  &  W.  63) 
that  such  words  as  those  of  the  lease  in  this  case 
do  not  create  a  reservation  properly  so  called,  but 
a  new  grant  by  the  lessee  of  rights  of  sporting  to 
the  lessor.  That  is  consistent  with  a  joint  right 
continuing  in  the  lessee,  and  unless  the  appellant 
have  the  exclusive  right  it  cannot  be  said  to  be 
severed  from  the  occupation  of  the  land,  within 
the  meaning  of  the  3rd  section  of  the  Bating  Act. 
Parke,  B.  in  delivering  the  judgment  of  the 
court  at  page  76,  cites  Do6  and  Douglas  v.  Lock 
(2  A.  &  E.  705),  in  which  Lord  Denman  says  at 
p.  743  "  that  the  privilege  of  hawking,  hunting, 
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fiahing,  and  fowling  is  Dot  either  a  reservation  or 
an  exception  in  point  of  law :  it  is  only  a  privilege 
or  right  granted  to  the  lessor,  thoagh  words  of 
reservation  and  exception  are  nsed."  In  this 
manner  sporting  rights  are  distingaised  from  all 
other  exceptions  or  reservations  in  a  grant.  To  he 
sefvered  from  the  occnpation  under  the  Bating  Act, 
the  word  "exclnsive  should  be  applied  in  the 
]ease  to  the  right  reserved.  [Quain,  J.— That 
word  was  not  considered  necessary  for  the  reser- 
vation of  exclusive  rights  in  Oraha/m  v.  Ewart  (11 
Sz.  S26.]  The  two  deeds  in  that  case  reserve  and 
grant  respectively  the  liberty  and  privilege  of  sport- 
ing in  very  wide  terms ;  Martin,  B.,  in  his  judgment 
at  p.  347,  says  "  in  the  conveyance  of  it  (the  Wood- 
side  allotment)  by  the  father  of  the  plaintiff,  the 
right  of  shooting,  &c.,  not  a  right  of  shooting,  ^c, 
ia  reserved  to  him  and  his  heirs,  and  in  the  convey- 
ance by  John  Ewart  the  same  right  is  expressly 
granted  to  them  in  the  largest  and  most  e  press 
terms,  and  considering  the  covenant  in  regard  to 
trespassers  we  think  it  was  the  intention  of  the 
parties,  as  shown  by  these  deeds,  to  rest  in  the 
plaintiff  and  his  father,  and  their  heirs  the  exclusive 
right  of  shooting,"  &c.  No  such  intention  is  to 
be  gleaned  from  the  words  of  this  lease,  "  and  also 
excepting  all  manner  of  game,  hares,  rabbits,  and 
wUdfowl,  with  liberty  of  hunting,  fowling,  and 
fishing,  over  and  through  the  said  premises  during 
the  said  term  ;*'  they  merely  reserve  for  the  lessor 
the  right  to  kill  all  manner  of  game  in  any  part 
of  the  premises  jointly  with  the  lessee. 

XiO}[)6s,  Q.C.  and  Franeie,  for  the  respondents. — 
The  justices  at  quarter  sessions  have  stated  the 
^[rounds  of  appeal  upon  which  only  their  decision 
w  to  be  discussed,  and  have  clearly  manifested 
their  intention  to  raise  no  other  point  than  that 
mentioned  in  the  question  reserved.  No  doubt  the 
fonn  of  the  rate  is  not  accurate,  and  in  future  the 
Ist  sub-section  of  section  6  will  be  more  strictly 
adhered  to,  but  that  does  not  affect  the  question 
for  the  court.  The  quarter  sessions  considered 
that,  to  be  rioted  under  this  Act,  the  sporting 
xights  must  belong  exclusively  to  some  person 
other  than  the  occupier  of  the  land;  ana  they 
also  considered  that  the  appellant's  sporting  rights 
were  not  exclusively  reserved  by  this  lease.  On 
both  points  they  were  wrong. 

JfsLLOii,  J. — ^I  do  not  think  any  good  or  useful 
result  would  be  obtained  by  our  sending  this  case 
back  for  the  quarter  sessions  to  consider  whether 
they  desire  to  alter  the  question  reserved  for  us. 
They  seem  to  have  intentionally  excluded  from 
their  reservation  every  point  except  the  severance 
of  these  sporting  rights ;  and  upon  that  we  can 
only  say  that  by  this  lease  the  rights  of  sporting 
are  severed  from  the  occupation  of  the  land, 
within  the  meaning  of  sections  2  and  6  of  the 
Bating  Act  1874.  These  rights  are  no  doubt  re* 
served  only  by  way  of  regrant  from  the  lessee, 
sod  we  mast  construe  them  as  if  granted  in  a 
separate  deed  by  the  lessee  to  the  lessor.  This 
was  80  held  in  the  case  |0f  Qraham  v.  Ewofrt^  but 
at  the  same  time  words  thus  reserving  the  rights 
were  held  to  deprive  the  lessee  of  any  joint  enjoy- 
ment of  those  rights.  I  think  the  words  here 
used  are  sufficient  to  show  a  similar  intention  in 
the  parties,  and  we  must  hold  that  the  appellant 
enjoyed  the  exclusive  right  of  sporting  over  this 
land.  He  ought  clearly  to  have  been  dealt  with 
in  the  rate  under  sub-sect.  1  of  the  6th  section, 
and  not  under    sub-sect.  3;    but  whether  that 


matter  was  discussed  or  not  before  the  quarter 
sessions,  we  have  nothing  to  do  with  it;  and  the 
rule  to  quash  the  decision  of  the  quarter  sessions 
must  be  absolate. 

QuAiv,  J. — I  am  entirely  of  the  same  opinion.  I 
think  there  can  bono  doubt  that  this  lease  severed 
the  sporting  rights  from  the  occupation  of  this 
farm ;  and  as  I  understand  its  effect  it  gives  the 
appellant  the  exclusive  right  to  kill  all  manner  of 
game  upon  the  premises  occupied  by  his  lessee. 
When  we  consider  the  small  extent  of  the  farm, 
and  the  form  of  words  used  in  the  lease,  we  can 
only  conclude  that  it  was  the  intention  of  both 
landlord  and  tenant  that  the  landlord  alone  should 
have  the  right  to  shoot,  la  Qraham  v.  Ewart  the 
words  of  the  reservation  are  stronger  in  favour  of 
the  exclusive  rights  of  the  lessor,  but  it  is  a  very 
strong  authority  as  to  the  present  case. 

Judgment  for  respondents. 

Solicitors  for  appellant,  Gregory,  Rowdiffes  and 
Co.,  for  Q.  A,  Jenkins,  Penryn. 

Solicitors  for  respondents,  N.BBnneit,  for  F.  W.  P. 
Cleverton,  ISaltash. 


CHANCERY  DIVISION. 

(Before  Vice- Chancellor  Malins.) 
Beportad  by  F.  Gould  tad  J.  E.  Hobvs*  Bicmt 


Jwne  26  and  27, 187(5. 

HOLDSWO&TH  V.  DaV£NPOET. 

Charitable  bequest — Ptire  or  vnvpwre  personally — 

Debentv/re   of  waterworks  company — 9   Qeo,  2, 

c.  36. 
Bebentwre  of  a  waterworks  company  held  to  be  purs 

personalty, 
Daniel  Holt  made  his  will,  dated  the  23rd  Sept. 
1869,  and  thereby  bequeathed  all  the  residue  of  his 
personal  estate  to  the  plaintiffs  Albert  Holdsworth 
and  Walter  Brown,  upon  trust  to  convert  and  get 
in  the  same,  and  the  testator  declared  that  his  said 
trustees  should  hold  the  money  arising  from  the 
conversion  of  such  parts  of  his  personal  estate 
therein  before  bequeathed  as  might  not  by  law  be 
given  by  will  for  charitable  pnr(>oses  (subject  as 
therein  mentioned),  upon  trust  thereout  in  exonera- 
tion of  all  his  other  property  both  real  and  per- 
sonal, to  pay  the  costs  of  and  incident  to  the 
conversion  into  money  of  all  his  personal  estate 
and  his  just  debts,  funeral,  and  testamentary 
expenses,  and  subject  thereto  as  aforesaid  upon 
trust  for  his  sister,  Caroline  Davenport  absolutely, 
and  the  testator  declared  that  his  trustees  should 
hold  the  monejs  which  should  arise  from  the 
conversion  into  money  of  such  parts  of  his  per- 
sonal estate  as  might  by  law  be  given  by  will  for 
charitable  purposes  upon  trust  to  invest  the  same 
as  therein  mentioned,  and  out  of  such  investments 
to  pay  certain  annuities  therein  mentioned,  and 
subject  thereto  to  pay  and  transfer  the  trust  fund 
to  the  burgesses  or  free  tenants  and  trustees  of 
certain  messuages  and  hereditaments  vested  in 
them  for  charitable  and  public  purposes,  within 
the  town  of  Shcfiiela,  commonly  called  the 
Sheffield  Town  Trustees,  upon  and  for  the  trusts 
and  purposes  thereinafter  in  the  second  part  of 
his  will  expressed,  contained,  or  referred  to  (the 
particulars  of  which  it  is  not  necessary  to  state.) 

The  testator  died  on  the  31st  Dec.  1870,  and  a 
suit  was  instituted  by  the  trustees  for  the  adminis- 
tration of  the  estate. 
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.  The  decree  for  administration  was  made  on  the 
22nd  July  1871,  and  inquiries  were  directed  as  to 
the  testator's  personal  estate  which  might  not  by 
law  be  given  for  charitable  purposes. 

By  the  chief  clerk's  certificate  it  appeared  that 
part  of  the  testator's  residuary  personal  estate 
consisted  of  two  sums  of  2275L  and  2002.  owinc:  on 
two  mortgage  debentures  of  the  Sheffield  Water- 
works Company. 

The  mortgage  debentures  were  in  the  form 
following : 

Act  of  1864. 

CompaDy  of  proprietora  of  the  Sheffield  Waterworks. 
Debenture  No.  69  ander  Aot  of  1864,  22751.  By  virtue 
of  the  Sheffield  Waterworks  Aot  1864,  the  Comapny  of 
Proprietors  of  the  (Sheffield  Waterworks,  in  oonsideration 
of  tbe  snm  of  22751.  paid  to  na  by  Daniel  Holy,  of  New- 
boold,  near  CheBterfteld,  in  the  ooonty  of  Derby,  gentle- 
man; Franoia  Hobeon,  the  elder,  of  Sheffield,  in  the 
ooonty  of  York,  merchant,  Francie  Hobaon,  the  younger, 
of  Sheffield,  aforesaid,  merohant ;  and  Wiliiam  Fisher,  of 
Sheffield,  aforeeaid,  horn  merohant,  out  of  moneys  be- 
longing to  them  on  a  joint  aoooont,  do  assign  nnto  the 
said  Daniel  Holy,  Francis  Hobson,  the  elder,  Francis 
Hobson,  the  younger,  and  William  Fisher,  their  execu- 
tors, administrators,  and  assigns,  the  undertaking  called 
tbe  Sheffield  Waterworks,  and  all  future  calls  on  share- 
holders, and  all  the  rents,  rates,  and  sums  of  money 
ariBing  by  yirtne  of  the  several  Acts  relating  thereto,  and 
aU  the  eetate,  right,  title,  and  interest  of  the  said  com- 

Smy  in  and  to  the  same,  to  hold  unto  the  said  Daniel 
oly,  Francia  Hobaon,  the  elder,  Francia  Hobaon,  the 
younger,  and  William  Fiaher,  their  exeoutore.  adminis- 
trators, and  assigns,  until  the'aaid  snm  of  22751,  together 
with  interest  for  the  same  at  tne  rate  of  bl,  for  e?ery  1001. 
by  the  year  shall  be  fully  paid  and  satisfied.    And  it  ia 


hereby  atipolated  that  the  aaid  principal  aum  of  22751.  [ 
shall  be  repayable  and  repaid  on  the  2lBt  day  of  June, 
which  wiU  be  in  the  year  1868,  and  that  in  the  meantime 
the  aaid  company  shall  in  reiipeot  of  the  interest  on  the 
said  principal  sum  pay  to  the  bearer  of  the  coupons  of 
interest  warranta  hereto  annexedlreapeotively ,  the  aeveral 
Bums  mentioned  in  each  warranta  respectlTely  at  the 
seyeral  times  therein  respeoiiTely  specified. 

Given  under  our  common  seal  this  21at  day  of  Dec. 
A.D.  1865.    Sealed  by  order  of  the  Board  of  Directors. 

William  WATBRFALii.  (l.  s.) 

Registered  this  22nd  day  of  Dec.  1865. 

ALBiaT  Smith,  Clerk. 

The  debenture  fell  due  on  the  21st  June  1868, 
but  by  agreement  the  time  for  payment  was  ex- 
tended to  the  21st  June  1871.  It  was  paid  off  in 
August  1871. 

The  debenture  tor  200Z.  was  paid  off  in  June  1871. 

On  the  hearing  on  further  consideration  the 
question  to  be  determined  was  whether  the  two 
sums  of  2275Z.  and  2002.  were  pure  personalty 
which  could  be  bequeathed  by  will  for  charitable 
purposes,  or  impure  personalty,  in  which  latter 
case  they  would  become  the  property  of  the  tes- 
tator's sister,  Carolme  Davenport. 

Miller^  Q.C.  and  Chapman  Barber,  for  the  plain- 
tiffs.— The  debentures  are  a  charge  on  the  land  of 
the  waterworks  company,  and  are,  therefore, 
impure  personalty,  and  could  not  be  bequeathed 
for  charitable  purposes.    They  cited 

Taylor  V.  LinUy,  2  De  G.  F.  &  Jo.  84;  1  Giff.  67 ; 

32  L.  T.  Bep.  O.  S.  232  ; 
Aahton  y.  Lord  LangdcUe,  4  De  G.  &  Sm.  402  ; 
Re  Langham'8  Trusts,  10  Ua.  446 ; 
Thornioth  j,  Kenypson,  23  L.  T.  Hep.  O.  S.  185 ;  Kay 

582. 

Oary,  for  an  annuitant,  supported  the  plaintiffs' 
view. 

Glasse,  Q,,C,&nd  Bunling,  for  tbe  Sheffield  Town 
Trustees.  —  The  debentures  are  pure  pergonal 
estate,  and  not  within  the  Act  9  Geo.  2,  c.  «S6.  The 
iiuir.ruiuent  itself  gives  no  right  of  entry  on  tho 


land,  but  merely  a  right  to  haye  a  receiver  of 
the  tolls  appointed  in  case  the  company  makes 
default. 

Bunting  v.  M<Mrriott,  19  Beav.  163 ; 

Myers  t.  Perigal,  16  Sim.  533 ; 

Gardiner  v.  London,  Chaihcm,  and  Dover  iZatlioay 

Company,  15  L.  T.  Hep.  N.  S.  552 ;  L.  Bep.  2  Ch. 

201  ; 

decided  what  is  the  true  nature  of  these  bonds. 
Ware  v.  Cumherlege  (25  L.  T.  Rep.  O.  S.  138 ;  20 
Beav.  503)  was  expressly  overruled  in  Edwards  v. 
Hall  (26  L.  T.  Sep.  0.  S.  170 ;  6  De  G.  Mac.  A 
Gor.  74).  Debenture  holders  have  only  a  right  to 
a  share  in  the  profits  after  keeping  down  the 
expenses;  their  right  is  like  that  of  the  share* 
holders.  The  profits  of  the  company  which  are  the 
subject  of  the  mortgage  do  not  arise  from  land  at 
all ;  they  arise  from  the  water  which  the  company 
collect  and  sell  at  a  certain  place.    They  also  cited 

Walker  t.  Milne,  11  Beav.  507  ; 
Jarm.  on  Will^,  3rd  edit  205. 

MiUer,  QC.  in  reply. — Myers  v.  Perigal  was 
heard  on  appeal  before  Lord  St.  Leonards  (2  De  G. 
M.  &  G.  599).  Tbe  true  test  is  there  laid  down  at 
page  620.  The  whole  corporation  can  do  just  what 
the  Lord  Chancellor  there  says  an  individual 
shareholder  cannot  do. 

Hayter  t.  Tucker,  4  K.  &  J.  243. 

The  whole  question  is,  can^  the  debenture  holder 
get  a  receiver  appointed?  If  he  can  he  differs 
from  a  shareholder,  and  must  be  held  to  have  an 
interest  in  the  land  of  the  company. 

The  Vicb-Chanckllok. — ^My  own  view  is  very 
clear,  but  I  will  look  into  the  authorities  before 
giving  judgment. 

June  27. — The  Vice-Ohancbllok.  -The  question 
in  this  case  is  whether  certain  debentures  of  the 
Sheffield  Waterworks  Company  are  or  are  not 
within  the  operation  of  the  Mortmain  Acts  ?  The 
testator  in  tbe  suit  by  his  will  so  bequeathed  his 
residuary  personal  estate  as  to  leave  all  of  it  which 
could  not  be  lawfully  given  by  will  for  charitable 
purposes  to  his  sister,  Caroline  Davenport.  Fart 
of  his  estate  consisted  of  a  debenture  of  the  com- 
pany already  mentioned  for  securing  the  sum  of 
2275Z.,  and  also  of  a  debenture  to  secure  the  sum 
of  2001,  The  debentures  themselves  are  in  the 
ordinary  form.  Li  the  case  of  Sparling  v.  Parker 
(9  Bea.  450)  shares  in  a  gaslight  and  in  a  dock 
company,  which  possessed  real  estate  for  the  pur- 
pose of  their  undertaking,  were  held  by  Lord 
Langdale  not  to  be  within  the  Statutes  of  Mort- 
main, and  in  the  case  of  Tomlineon  v.  Tomlinson, 
decided  in  1823,  and  of  which  a  report  is  published 
in  the  same  v6lume  of  Beavan,  p.  458,  canal  shares, 
which  by  Act  of  Parliament  were  declared  to  be 

Eersonal  estate  and  transmissible  as  such,  were 
eld  by  Sir  John  Leach  to  be  within  the  Mort- 
main Acts.  The  more  recent  authorities,  however, 
have  held  that  such  shares  as  those  are  not  within 
the  Acts.  In  Walker  v.  Milne  dock  and  canal 
shares  and  bonds  secured  by  an  assignment  of  the 
rates  were  held  not  to  be  an  interest  m  land  within 
the  Statutes  of  Mortmain.  The  question  arose 
also  in  Myers  v.  PtrigaL  There  it  was  in  the  first 
instance  held  that  a  debenture  of  the  Newcastle 
and  Carlisle  Bailway  Company  was  not  within  the 
Statutes  of  Mortmain,  but  shares  in  a  joint-stock 
bank,  the  property  of  which  consisted  of  freehold 
and  copyhold  estates  and  mortgages  for  terms  of 
years,  were  held  to  be  within  the  statutes;  on 
appeal,  however,  Lord  St.  Leonards  reversed  the 
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latter  part  of  that  decision,  and  held,  in  accordance 
with  the  certificate  of  the  Court  of  Common  Fleams, 
that  the  heqnest  of  the  shares  to  the  charities  in 
that  case  was  a  valid  legal  bequest  within  the  9 
G^eo.  2,  c.  36.     Lord  Trnro  took  the  same  view  of 
the  law  in  that  case.  In  Taylor  v.  Lmley  a  bequest 
for  charitable    purposes  of  shares  in  a  railway 
company,   which    at    the    testator's    death   had 
granted   a    lease    of  its    railway  property,  and 
nndertakiiig  for    999  years  to  another   railway 
company  at  a  fixed  rent  and  with  an  option  of 
purchasing  on  notice,  was  held  not  to  be  void  under 
the  Statates  of  Mortmain.    Lord  Campbell  there 
thought  that  the  shares  retained  their  quality  of 
pure  personal  estate,  and  so  were  not  an  interest  in 
land  under  the  statutes.    The  contrary  view  of  the 
law,  however,  as  taken  by  Lord  Romilly  in  Wa/re  v 
Cuniberlege,  was  reversed  by  Lord  Cranworth  in 
Edwards  v.  HalL    In  Ashton  v.  Lord  Langdale, 
Lord  Justice  Knight  Bruce,  when  Yice-Chancellor, 
held  that  mortgages  of  turnpike  tolls  and  of  rail- 
way undertakings  were  interests  in  land  within 
the  Mortmain  Acts,  but  that  railway  debentures 
(not  being  mortgages),  shares  in  railway,  canal, 
waterworks,  and  banking   companies,  and  scrip 
shares  in  projected  railway  companies,  were  not 
within    the    Acts.     So    in    Langham's    triAsts,  a 
bequest  of  shares  in  a  canal  navigation  company 
for  charitable  uses  was    held  to  be  good,  but  a 
bequest  of  securities  upon  the  tolls,    rates,  and 
duties,  and  upon  the  general  estate  of  the  com- 
pany created  by  assignment   thereof  by  way  of 
mortgage,  as  being  a  charge  upon  land,  was  held  to 
be  void  under  the  statutes.     But,  whatever  might 
have  been  till  recently  the   correct  view  of  the 
law  on  this  subject,  the  case  of  Gardiner  v.  The 
London,  Chatham,  and  Dover  Railway  Company 
decided  these  very  important  points,  viz.,  that  an 
ordinary  debenture  issued  by  a  railway  company 
in  the  form  given  in  Schedule  C  of  the  Companies 
Consolidation  Act  1845,  gives  the  holder  a  charge 
upon  the  undertaking  generally  as  agoing  concern, 
and  the  tolls  and  sums  of  money  earned  bv  the 
company,  but  does  not  give  any  specific  charge 
upon  the  surplus  lands  or  upon  the  rolling  stock. 
The  railway  is  to  be  considered  to  be  mortgaged 
as  a  going  concern  not  to  be  interfered  with  or 
broken  up  by  the  mortgagees,  and  the  right  of  the 
mortgagees  is  to  have  a  receiver  of  the  earnings 
of  the  company  only,  and  not  to  have  a  manager 
appointed  by  the  court.     That  case  is  really  con- 
clusive on  the  subject,  and  as  it  appears  from  the 
decision  there  that  the  debenture  nolders  have  no 
charge  upon    the  lands,   the    interest  which  a 
debenture  holder  has    cannot  be  an  interest  in 
liuid  within  the  Statutes  of  Mortmain.    The  result 
on  the  whole  is  that,  as  the  testator  here  has  only 
given  his  sister  such  of  his  personal  estate  as 
cannot  by  law  be  given  by  will  for  charitable  pur- 
poses, and  AS  I  am  clearly  of  opinion  that  these 
debentures  can  be  so  given,  I  must  make  a  declara- 
tion that  they  pass  to  and  are  now  the  property 
of  the  Sheffield  Town  Trustees. 

Solicitors,  Walter  Moojen  and  Son  (for  Brown 
and  Son,  Sheffield) ;  J,  W.  Hickin, 
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Beportod  by  M.  W.  McKxll&b,  J.  M.  Lilt,  and  B.  H. 
▲mfhurt,  Eiqn.,  Buxiito^at-LAw. 

TueBdofy,  Jan.  18, 1876. 
R.  V.  Justices  op  the  West  Bidino  of  York- 

SHIEE. 

Fublic  Health  Ad  1875  (38  &-  39  Vict  c.  65),  s,  343 
— Bat^   made    hy  local  board   under  repealed 
Act, 
A  local  hoard  of  health  gave  notice  of  their  inten- 
tention  to  make  a  dietHet  rate  under  the  Public 
Health  Act  1848  (11  f  12  Vict.  c.  63)  and  amend- 
ing Acts.     At  the  time  the  rate  was  made  the 
Acts  in  question  were  repealed  {though  the  local 
hoard  w&re  miaware  of  the  fa/yt)  by  the  Public 
Health  Act  1875  (38  ^  39   Vict.  c.  55),  which, 
however,    provided   that    the  repeal  should  not 
affect  anything  "duly  done"  under  a/ny  enact- 
ment thereby  repealea.    The  new  Act  authorised 
the  levying  of  a  rate  for  .substantially  the  sams 
purposes  as  the  repealed  Acts  upon  giving  similar 
not%ces, 
.Held,  that  the  rate  was  good  as  a  rate  under  the 
new  Act,  ar»d  thai  the  notice  given  was  a  thing 
"  duly  done  "  under  the  saving  clause. 
BuLE  calling  upon  the  justices  of  the  West  Biding 
of  Yorkshire  to  show  cause   why  a  Tnandamus 
should  not  issue  commanding  them  to  enter  con- 
tinuances  and   hear    an  appeal,    in    which  the 
EUand-cum-Greetland    Oas     company   were   the 
appellants,  and  the  EUand  Local  Board  of  Health 
were  the  resondents. 

The  rate  (the  subject  matter  of  the  appeal)  was 
a  general  district  rate,  made  under  the  Public 
Health  Act  1848  (11  &  12  Vict.  c.  63).  On  the 
2nd  August  1875,  notice  was  duly  given  under 
sect.  99  by  the  respondents  of  their  intention  to 
make  a  general  district  rate  on  11th  Aug.,  and  an 
estimate  deposited  for  inspection,  showing  the 
sums  of  money  which  were  required  for  the 
various  purposes  of  the  rate  as  required  by  sect. 
98,  and  also  the  rateable  value  of  the  property 
assessed,  and  the  amount  of  the  rate.  On  11th 
Aufx*  the  Public  Health  Act  1875,  came  into 
operation.  This  Act,  by  Sect.  343,  repealed  the 
Public  Health  Act  1848  (11  &  12  Vict.  c.  63)  and 
amending  Acts,  but  contained  tie  following  saving 
clause : 
Provided  always  that  this  repeal  shall  not  effect 

(a)  Anything  duly  done  or  suffered  under  any  enact- 
ment hereb;^  repealed ;  or 

(b)  Any  right  or  liability  acquired,  aoomed,  orinooned 
under  any  enactment  hereby  repealed :  or 

(c)  Any  aeonrity  given  under  any  enaotment  hereby 
repealed ;  or 

(d)  Any  penalty  or  forfeitnre  or  punishment  inonrred 
in  reepeot  of  any  offence  committed  againat  any  enaot- 
ment nereby  repealed;  or 

(e  Any  inTeatigation,  legal  proceeding,  or  remedy  in 
respect  of  any  auch  right,  liability,  security,  penalty, 
forfeitnre,  or  punishment  as  aforesaid  ;  and  any  saoh  iu- 
vestigation,  legal  proceeding,  and  remedy  may  be  carried 
on  as  if  this  Act  had  not  been  passed. 

On  tbe  same  day  (viz.,  Aug.  11),  the  respon- 
dents, in  conformity  with  the  notices  given  on  the 
2nd  Aug.,  proceeded  to  make  the  district  rate  "  for 
defraying  such  expenses  as  are,  by  the  Local 
Qovernment  Act  1858,  charged  upon  the  rate,  and 
such  other  expenses  of  carrying  into  execution  the 
said  Acts  in  the  said  district  as  are  not  provided 
for  by  any  other  rate  or  chargeable  upon  the  dis- 
trict fund.*'  Notice  of  the  making  of  the  rate  was 
published  on  the  12r.h  Aug.    The  rate  was  made 
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and  pablished  by  the  board,  in  ignorance  of  the 
Public  Health  Act  1875,  having  come  into  op)era- 
tion.  On  24th  Ang.  payment  of  the  rate  was  de- 
manded  of  the  appellants,  who  refnsed  to  pay.  On 
the  case  coming  on  for  hearing  at  the  sessions  at 
Leeds,  the  justices  were  of  opinion  that  the  rate 
was  invalid  in  consequence  of  the  Public  Health 
Act  1848,  and  amending  Acts  having  been  re- 
pealed, when  the  rate  was  made,  and  accordincrly 
declined  to  hear  the  appeal. 

Subsequently  a  rule  for  mandcumiM  was  granted, 
against  which 

MauUy  Q.G.  and  Tennant  showed  cause  on 
behalf  of  the  respondents,  and  contended  that  the 
rate  was  a  nullity,  having  been  made  without  pro- 
per authority,  and  cited 

MiUward  ▼.  Cajffln,  2  W.  Blaok,  1330 ; 
R,  V.  WaveU,  I  Dong.  115. 

Jf.  W,  Whittdker  and  Forhea,  for  the  appellants, 
supported  the  rule,  and  contended  that  notwith- 
standing that  the  Act  of  1875  came  into  opera- 
tion before  the  rate  was  made,  the  rate  which  was 
for  the  usual  purpose  was  good  by  virtue  of  the 
saving  clause  (sect.  343),  which  expressly  excepted 
from  the  repeal  anything  "  duly  done." 

CocKBUBN,  C.J. — ^The  question  here  is  whether 
the  quarter  sessions  should  entertain  an  appeal 
against  a  general  district  rate,  made  by  the 
Local  Board  of  Elland.  The  circumstances  under 
which  the  rate  was  made  are  certainly  very  pecu- 
liar. The  Local  Board  of  Health,  it  appears,  in- 
tended to  make  the  rate  under  the  Public  Health 
Act  1848.  That  Act  requires  certain  notices  to  be 
given ;  and  the  Local  Board  accordingly,  in  con- 
formity with  the  Act,  issued  the  necessary 
notices,  while  the  Act  of  1848  was  still  in  force. 
But  it  BO  happened  that,  before  the  time  for  which 
the  notices  were  given  had  expired,  the  Act  of 
1848  was  repealed,  and  the  Act  of  1875  came  into 
operation.  Ignorant  of  this  fact,  and  of  the  re- 
peal, the  Local  Board  proceeded  to  make  the  rate 
under  the  Act  of  1848 ;  and  hence  the  question 
arises  which  we  are  now  called  upon  to  decide. 
Now  it  is  clear  that  by  the  Act  of  1875  they  had 
power  to  make  this  rate,  and  the  purposes  of  the 
rate  are  substantially  the  same  under  both  Acts, 
as  well  as  the  notices  which  are  required  to  be 
given.  It  has  also  not  been  disputed,  and  is  indeed 
indisputable,  that  had  the  notices  been  given  under 
the  later  Act  they  would  have  been  binding.  Can 
these  notices,  given  under  the  Act  of  1848,  enure 
so  as  to  make  this  a  good  rate?  That  is  un- 
doubtedly a  question  of  some  nicety,  and  I  own 
my  mind  has  fluctuated  considerably  during  the 
argument.  Still,  on  the  whole,  1  have  come 
to  the  conclusion  that  the  rate  in  ques- 
tion was  weU  made,  and  that  the  court  of 
quarter  sessions  ought  not  to  have  refused 
to  hear  this  appeal.  If  the  Act  of  1848  had 
been  simply  repealed,  and  there  had  been  no 
saving  clause,  the  case  would  then  have  been 
different,  and  I  rather  think  my  opinion  would 
have  been  that  the  notices  to  be  good  must  have 
been  given  under  the  second  Act.  But  I  find  it 
expressly  enacted  that  things  "duly  done"  are 
excepted  from  the  repeal  by  the  saving  clause. 
What  was  done  here  was  done  in  exercise  of  the 
powers  conferred  on  the  Local  Board  by  the  Act 
of  1848,  and  in  due  form.  I  think  it  would,  there- 
fore, be  unjust  and  mischievous  if  that  which 
was  properly  done  under  the  Act  of  1848  were 


allowed  to  be  treated  as  a  nullity,  and  fresh 
notices  had  to  be  given.  The  Legislature  intended 
to  give  effect  to  anytluug  duly  done.  The  case 
must,  therefore,  go  back  to  the  court  of  quarter 
sesf^ions. 

MsLLOB,  J. — I  am  glad  to  be  able  to  come  to  the 
same  conclusion,  and  on  much  the  same  grounds, 
as  the  Lord  Chief  Justice.  It  would  be  a  strange 
construction  of  the  Act  if  we  were  compelled  to 
hold  this  rate  invalid.  The  rate  was  made  by  the 
same  persons  who  had  authority  to  make  it  under 
the  provisions  of  the  Act  of  1875,  and  the  rate  it- 
self IS  valid  unless  it  was  precluded  by  the  want  of 
the  requisi|)e  notices.  Now  sect.  210  of  the  Act 
of  1875  enacts  that  "  public  notice  of  intention  to 
make  any  such  rate,  and  of  the  time  when  it  is 
intended  to  make  the  same,  and  of  the  place 
where  a  statement  of  the  proposed  rate  is  aepo- 
sited  for  inspection,  shall  be  given  by  the  urbei 
authority  in  the  week  immediately  before  the  day 
on  which  the  rate  is  intended  to  be  made,  and  at 
least  seven  days  previously  thereto."  Though  I, 
too,  have  not  been  free  from  doubt  during  the 
argument,  I  have  come  to  the  conclusion  that  this 
rate  is  good.  There  is  no  doubt  the  purposes  are 
the  same,  and  there  is  nothing  at  all  misleading. 
I  think,  therefore,  we  should  act  in  contravention 
of  the  intention  of  the  Legislature  were  we  to 
hold  this  rate  to  be  invalid. 

Field,  J. — I,  too,  have  oome  to  the  same  con- 
clusion. The  rate  is  made  for  purposes  in  accord- 
ance with  the  proTisions  of  the  210th  section  of 
the  Act  of  1875,  and  admittedly  made  by  persons 
who,  on  11th  Aug.,  had  power  to  make  it  under 
that  Act.  The  Question  is  whether  the  rate  is  a 
nullity  for  any  ottier  reason  P  It  is  said  to  be  so, 
because  it  was  made  under  the  Act  of  1848.  Now, 
if  the  object  and  purposes  of  the  rate  under  those 
two  Acts  had  been  different,  there  would  have 
been  some  force  in  the  objection;  but  as  the 
objects  are  identical,  I  confess  I  cannot  see  how 
the  ratepayers  can  suffer  inconvenience  or  in- 
justice. I  think  the  estimate  was  a  thing  "  duly 
done"  under  the  saving  clause,  and  the  same  obser- 
vation applies  also  to  the  notices.  Is  there  anything 
in  the  rate  then  which  shows  it  to  be  a  nullity  ?  I 
think  not,  and  it  would  be  very  inconsistent  to 
hold  that  this  rate  was  bad.  No  doubt  it  is  im- 
portant that  the  object  of  the  rate  should  be  stated 
m  the  rate ;  and  if ,  as  in  Beg,  v.  Wavell  (ubi  sup.), 
any  of  the  objects  were  illegal,  there  would 
be  a  difficulty  in  supporting  it.  In  the  present 
case,  however,  all  the  objects  are  warranted  by 
law,  and  the  fact  that  per  iiicuriam  a  mistake  was 
made  which  could  not  mislead,  ought  not,  I  think, 
to  be  held  a  sufficient  ground  for  upsetting  this 
rate.  Bute  ctbaoltUe. 

Solicitors:  Torr,  Janeway,  Tagart,  and  C7o.,  for 
Lancaster  and  Wright,  Bradford,  for  appellants. 

WiUiamson,  Hill,  and  C0.9  for  Norris,  Foster,  and 
England,  Halifax,  for  respondents. 


Thursday,  April  20, 1876. 
FnicH  V,  The  Guabdiaus  op  the  Tobk  Umiok. 

Pauper  IvmUiG-^Order  for  maintenance — Action — 
Striking  out  defence—Statutes  16  ^  17  Vict.  e.  97; 
30  ^  31  Vict,  c.  12;  38  ^  39  Vict,  c  77. 

An  action  was  brought  on  an  order  made  by  justices 
under  16  ^  17  Vict.  c.  97,  s.  96,  direUing  the 
guardians  of  a  union  to  pay  certain  costs  for  the 
maintenance  of  a  lunaiic  pauper  in  an  asylum. 
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Finch  v.  Thb  Quabdians  oi  thb  Yoak  Union. 


[Q.B.  Div. 


The  ffuardiam  defended  the  cieHon.    An  ofpUca' 
turn  was  them  made  to  have  fhe  etatement  of  de- 
fence struck  out  under  Order  XXVIL,  rule  1. 
Held  (hy  BUickhum,  J.  and  Lush,  J.)  that  though 
the  order  itself  could  not  be  appealed  a>gainst,  yet 
where  such  order  formed  the  subject-matter  of  an 
mcHon  a  defendant  was  entitled  to  plead  to  such 
aetion,  and  if  such  plea  affords  no  answer  to 
ih^  statement  of  claim  the  proper  mode  of  objec' 
iian  is  by  demurrer. 
Tma  was  a  motion  to  strike  oat  a  defence  under 
Order  XXVII.,  rule  1. 

The  following  was  the  plaintiffs'  particulars  of 
daim  indorsed  on  the  writ  of  satnmoas  : 

"  The  plaintiffs'  claim  is  for  1021.  14«.,  due  to 
the  plaintiffs  under  an  order  of  two  justices  of  the 
coiuitj  of  Wilts,  dated  the  23rd  Oct.  1875,  hy 
▼irtne  of  powers  conferred  upon  them  by  the 
Criminal  Law  Lunatics  Act  1867,  and  the  Lunatic 
Asylum  Act  1853,  and  ordered  to  be  paid  by  the 
defendants  to  the  plaintiffs  for  the  lodging, 
medicine,  maintenance,  clothing,  and  care  of  a 
certain  lunatic,  named  James  Powell,  and  a  further 
sum  of  112. 18«.,  being  the  sum  due  to  the  plaintiffs 
at  the  rate  of  17«.  per  week,  from  the  23rd  Oct. 
1875  to  the  ^9th  Jan.  1876,  and  ordered  by  the 
aforesaid  order  to  be  paid  by  the  defendants  to  the 
plaintiffs." 

The  following  was  the  statement  of  defence  com- 
plained of : 

"The  defendants  deny  that  the  said  sums  of 
money  set  out  in  the  plaintiffs'  particulars  of  claim 
are  due  from  them  to  the  plaintiffs. 

"  The  defendants  say  that  the  said  order  of  the 
two  justices  of  the  county  of  Wilts,  dated  the  23rd 
Oct.  1875,  mentioned  in  the  writ,  and  referred  to 
in  the  particulars  of  claim,  is  invalid,  and  is  not 
oonclusiTe  upon  them. 

*'  It  is  contended  by  the  defendants  that  the  said 
justices  had  no  such  powers  to  make  the  said 
order  conferred  upon  them  by  the  Criminal 
Lunatic  Act  1867,  and  the  Lunatic  Asylum  Act 
1853,  or  by  any  other  Acts. 

"  It  is  further  contended  by  the  defendants  that 
as  the  said  order  is  for  the  payment  of  1022. 14s. 
part  of  the  money  claimed  in  respect  of  the  lodg- 
ing, maintenance,  clothing,  medicine,  and  care 
of  the  said  lunatic  James  Powell,  for  a  period 
of  four  years  and  eight  months  prior  to  the  date  of 
the  said  order,  the  said  order  is  bad  and  of  no 
force  whatever,  because  in  the  first  place  the 
justices  had  no  power  to  make  a  retrospective 
order  at  all,  and  in  the  second  place,  that  if 
they  had  such  power,  they  were  only  entitled  to 
make  a  retrospective  order  for  the  expenses  in- 
curred with  reference  to  the  said  lunatic  during 
the  last  preceding  twelve  months. 

"  Before  the  making  of  the  said  order  no  settle- 
ment of  the  said  lunatic  has  been  adjudged,  and 
up  to  the  present  time  there  has  been  no  adjudica- 
tion whatever  as  to  the  settlement  of  the  said 
lunatic.  The  plaintiffs  have  waited  an  unreason- 
able time  before  the  obtaining  of  the  said  order, 
and  up  to  that  time  no  claim  whatever  was  made 
by  the  plaintiffs  upon  the  defendants  for  the  main- 
tenance, &c.,  of  the  said  lunatic,  nor  did  they  in 
any  way  communicate  to  the  defendants  the  fact  of 
their  having  the  said  lunatic  under  their  control. 

'*  The  books  of  the  defendants  were,  according 
to  the  order  of  the  Poor  Law  Board,  closed  on  the 
28th  March  1875,  and  no  proceeding  was  taken  for 
the  recoveiy  of  the  said  sums  mentioned,  or  any 


part  thereof,  nor  was  any  claim  made  on  the  defen- 
dants whatsoever  within  the  half  year  ending  the 
25th  March  1875>  or  within  three  months  there- 
after, so  that  the  defendants,  if  they  are  compelled 
to  pay  the  said  sums  of  money,  are  precluded  from 
reimbursing  themselves  for  the  payment  thereof 
by  levying  a  rate  upon  the  ratepayers  of  the  said 
union,  as  they  would  have  been  entitled  to  do  if 
the  proceedings  or  claim  had  been  instituted  and 
made  earlier.  The  defendants  have  no  other  means 
of  obtaining  the  money  which  will  be  required 
to  satisfy  the  plaintiffs'  demand,  and  will,  there- 
fore, if  the  verdict  of  the  action  is  against  them, 
have  to  pay  the  money  and  costs  out  of  their  own 
pocket. 

"  The  defendants  say  that,  assuming  the  plain- 
tiffs are  entitled  to  be  paid  anything  in  respect  of 
the  said  lunatic,  the  amounts  mserted  in  the  said 
order  are  unreasonable  and  excessive." 

It  appeared  that  J.  Powell  was  a  criminal  who 
was  convicted  at  the  York  Assizes  in  1869,  and  that 
he  became  a  lunatic  whilst  undergoing  his  term  of 
imprisonment.  He  was  sent  to  Salisbury  Asylum 
and  was  detained  there  bejOnd  the  term  of  his 
sentence,  as  he  continued  msane.  During  such 
imprisonment,  and  for  a  considerable  time  after- 
wards, the  Guardians  of  the  York  Union  paid  a 
considerable  sum  for  his  maintenance,  when  they 
refused  to  continue  it.  An  order  was  then  ob- 
tained against  the  guardians  under  16  &  17  Yict.  c. 
97,  s.  96,  which  enacts  that  *'  it  shall  be  lawful  for 
the  justice  by  whom  any  pauper  lunatic  is  sent  to 
an  asjlum  under  the  powers  of  this  Act,  or  for  any 
two  justices  of  the  county  or  borough  in  which 
the  asylum  in  which  any  pauper  lunatic  is  confined 
is  situate,  or  from  any  part  of  which  auy  pauper 
lunatic  has  been  sent,  or  for  any  two  justices, 
being  visitors  of  such  asylum,  to  make  an  order 
upon  the  guardians  of  the  union  or  parish,  or  the 
overseers  of  the  parish  (if  not  in  a  union  or 
under  a  Board  of  Gruardians),  from  which,  at  the 
instance  of  any  officer  or  officiating  clergyman, 
such  lunatic  is  or  has  been  sent  for  confinement, 
for  payment  to  the  treasurer,  officer,  or  pro- 
prietor of  the  asylum,  of  the  reasonable  charges 
of  the  lodging,  maintenance,  medicine,  clothing, 
and  care  of  such  lunatic  in  such  asylum,  and 
such  order  may  be  retrospective  or  prospective,  or 
partly  retrospective  and  partly  prospective ;  and 
the  guardians  or  overseers,  on  whom  such  order 
shall  be  made,  shall  from  time  to  time  pay  to  the 
said  treasurer,  officer,  or  proprietor,  the  charges 
aforesaid." 

Section  121  of  the  same  statute  enacts — 

If  any  overseer,  or  aD^  treasurer  of  any  ooanty,  upon 
whom  any  order  of  jastioes  for  the  payment  of  money 
under  the  provisionB  of  this  Aot,  or  any  Act  hereby 
repealed,  as  aucta,  shall  refuse  or  negleot  for  the  space  of 
twenty  days  next  after  due  notice  of  such  order  to  pay 
the  money  so  ordered  to  be  paid,  the  said  money,  to- 
gether with  the  expenses  of  making  the  same,  shall  be 
recovered  by  distress  and  sale  of  the  goods  of  the  over- 
seer or  treasurer  so  refusing  or  neglecting,  by  warrant 
under  the  hands  and  seals  of  any  two  justices  hereby 
authorised  to  make  the  order  for  payment  of  the  money 
aforesaid,  or  by  an  action  at  law,  or  by  any  other  pro- 
oeeding  in  any  court  of  competent  jurisdiction  against 
such  overseer  or  treasurer ;  and  if  the  guardians  upf)n 
whom  an.v  such  order  ia  made  refuse  or  negleot  for  suuh 
time  as  aforesaid  to  pay  the  money  so  ordered  to  be  paid, 
the  same,  together  with  the  expenses  of  recovering  the 
same,  may  be  recovered  by  an  action  at  law  or  by  any 
other  proceeding  in  any  such  court ;  and  in  ca^e  of  any 
such  action  or  proceeding  no  objection  shad  be  taken  to 
any  default  or  want  of  form  in  any  order  of  admisHitju  or 
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Beg.  v.  St.  Albahs  Sanhabt  Axtcbobity. 


[Q.B.  DiY. 


maintenanoe,  or  in  any  oertifioate  or  adjudication  under 
thifl  Act,  if  snoh  order  or  adjndioation  shall  not  have 
been  appealed  against,  or,  if  appealed  against,  shall  have 
been  confirmed. 

By  30  &  31  Vict.  o.  12,  s.  6,  sub-sect.  1 :  A 
criminal  lunatic  confined,  in  any  asylum  to  which 
lunatics  may  be  sent  under  16  &  17  Vict.  c.  97, 
and  whoso  sentence  expires  before  such  evidence 
of  his  sanity  has  been  given  as  justified  his  being 
discharged,  is  to  be  "deemed  a  pauper  lunatic, 
and  shall  be  in  the  same  position  in  all  respects  as 
if  he  were  a  lunatic  who,  immediately  previous  to 
the  expiration  of  his  term  of  punishment,  has  been 
found  wandering  at  large  within  the  parish  or 
place  where  the  offence  was  committed  m  respect 
of  which  he  became  a  criminal  lunatic." 

Bromley t  for  the  plaintiff. — The  order  made 
upon  the  defendants  is  in  the  nature  of  a  judg* 
ment  in  rem,  and  cannot  be  (jnestioned.  At  all 
events  the  only  defence  available  would  be  to 
produce  evidence  showing  that  the  justices  have 
no  jurisdiction  to  enter  upon  the  inquiry.  In  KeU 
ienng  v.  Northampton  (34  L.  J.  198,  M.  C.)  the 
majority  of  the  court  held  that  no  appeal  lay 
against  an  order  made  under  16  &  17  Yict.  o.  97, 
s.  96.  He  referred  also  to  Beg,  v.  Beaton  (7 
Dum.  &  East,  T.  R.  373.) 

drain,  for  defendants,  was  not  called  upon. 

Blackbubn,  J. — It  by  no  means  follows  that 
because  an  order  made  under  sect.  96  is  final,  an 
action  such  as  this  cannot  be  defended.  Whether 
the  defence  is  an  answer  or  not  is  another  ques- 
tion ;  but  the  proper  way  of  raising  the  point  would 
have  been  by  demurrer.  I  am  clearly  of  opinion  it 
is  not  so  Mvolous  as  to  justify  us  in  setting  it 
aside. 

Lush,  J.,  concurred. 

Motion  refused. 

Solicitors  for  plaintiff,  BeU  and  Oo. 
Solicitors  for  defendants.  Sharp  and  UUithome, 
for  Brearey,  York. 

Wednesday,  May  8, 1876. 

Beq.  17.  St.  Alb^lNS  Sakitabt  Aitthobitt,  on  the 
Pbosecution  of  the  Sahita&t  Autho&ity  ot 
Baknet. 

Notice  of  appeal,  time  for — Whether  time  runs  from 
date  of  order  or  service  of  order — **  Oause  of 
appear^Public  Health  Act  1876,  s.  48. 

The  time  for  giving  r^otice  of  appeal  against  an 

order  of  jtistices   runs   from  the    date  of  the 

making  of  the  order  appealed  against,  and  not 

from  the  date  of  service  of  a  written  form  of  order 

upon  the  appellant. 

By  the  Fublic  Health  Act  1875,  e,  48,  where  any 
ditch  lying  near  the  botmdary  between  the  district 
of  any  local  authority  and  any  adjoining  district 
is  foul,  a  justice  may,  on  the  application  of  the 
local  authority  whose  district  is  injuriously 
affected  ihei'elyy,  summon  the  local  authority  of 
the  adjoining  iistriet  to  show  cause  why  an  order 
should  not  be  made  for  cleansir^  the  ditch ;  and 
'  the  court,  "  after  hearing  the  parties,  or  ex  parte 
in  case  of  tlie  default  of  any  of  them  to  appear, 
may  make  such  order,'*  as  to  the  cleansing  of  the 
ditch  as  may  seem  reasonahle. 

By  sect,  269,  a  person  deeming  himself  aggrieved  by 
any  rate,  order,  conviction,  or  thing  done  under 
the  Act,  may  appeal,  first,  to  the  ne»t  sessions 
lield  not  less  than  twenty^one  da/ys  **  after  the 
demand  of  the  rate  or  the  decision  of  the  court;** 


and,  secortdly,  on  giving  notice  to  the  other  party 

and  the  cowrt  wxihin  fourteen  danfs  '*  after  the 

cause  of  appeal  has  arisen  '* : 
Held,  that  "  cause  of  appeal"  means  the  determvna- 

tion  of  the  justices  to  make  the  order,  and  not 

the  service  of  the  order  upon  the  appellant 
This  was  a  special  case  stated  for  the  opinion  of 
the  court  by  the  Hertfordshire  Quarter  Sessions. 
It  appeared  from  the  case  that  an  order  had  been 
maoe  upon  the  appellants  by  two  justices  of  Hert- 
fordshire, to  cleanse  a  certain  ditch.  The  order 
was  made  under  the  48th  section  of  the  Public 
Health  Act  1845,  which  section  is  as  follows : 

Where  any  wateroonrse  or  open  ditoh  Ijing  near  to  or 
forminif  the  boundary  between  the  district  of  any  local 
authority  and  any  skdjoining  district  ^  is  ^  fool  and 
offensive,  so  as  InjnrioaBl^  to  affect  the  district  of  snoh 
local  authority^  any  Justice  having  jurisdiction  in  snoh 
adjoining  district  may,  on  the  appUoation  of  snoh  local 
authority,  aummon  we  local  authority  of  such  adioinittg 
district  to  appear  before  a  court  of  summary  jurisdiction, 
to  show  cause  why  an  order  should  not  be  made  by  such 
court  for  cleansing  such  watercourse  or  open  ditch,  and 
for  executing  such  permanent  or  other  atrnctural  works 
as  may  appear  to  such  court  to  be  necessary ;  and  suck 
court  after  hearing  the  parties,  or  ex  parte  in  case  of 
the  default  of  any  of  them  to  appear,  may  make  snoh 
order  with  rcKEerenoe  to  the  execution  of  the  works,  and 
the  persons  by  whom  the  same  shall  be  executed,  and  by 
whom  and  in  what  proportions  the  costs  of  sacii  works 
shall  be  paid,  and  also  as  to  tiie  amount  thereof,  and  the 
time  and  mode  of  payment,  as  to  such  oonrt  may  seem 
reasonable. 

The  order  was  made  on  the  6th  Sept.,  but  was 
not  served  upon  the  appellants  till  the  24th  of  the 
same  month.  On  the  2nd  Oct.  the  appellants 
served  notice  of  appeal  to  quarter  sessions.  It 
was  contended  at  the  hearing  that  the  notice  was 
too  late,  within  the  meaning  of  the  269th  section 
of  the  Public  Health  Act  1875,  the  material 
portion  of  which  is  as  follows : — 

Where  any  person  deems  himself  aggrieved  by  any  rate 
made  under  the  provisions  of  this  Act,  or  by  any  order, 
oonriction,  judgment,  or  determination  of  or  by  any 
mattOT  or  thing  done  by  any  court  of  summary  jurisdic- 
tion, such  person  may^  appeal  therefrom,  subject  to  the 
conditions  and  regulations  following : — 

(1)  The  appeal  shall  be  made  to  the  next  court  of 
quarter  sessions  for  the  county,  division,  or  place  in  which 
the  cause  of  appeal  has  arisen,  holden  not  less  than 
twenly.one  days  after  the  demand  of  the  rate  or  the 
decision  of  the  court  from  which  the  appeal  is  made. 

(2)  The  appellant  shall  within  fourteen  days  after  the 
oause  of  appeal  has  arisen  give  notice  to  the  other  party, 
and  to  the  authority  or  court  of  summary  jurisdiction  by 
whose  act  he  deems  himself  aggrieved,  of  Us  intention  to 
appeal,  and  of  the  ground  thereof. 

The  quarter  sessions  overruled  the  objection, 
and  quashed  the  order  of  the  justices  below  (no 
evidence  being  offered  on  the  part  of  the  re* 
spondents),  subject  to  the  opinion  of  this  court 
whether  the  notice  of  appeal  given  by  the  appel- 
lants was  within  the  time  limited  by  the  269th 
section  of  the  Public  Health  Act  1875  or  not. 

Clarke  [Grooms  with  him),  for  the  appellants, 
argued  that  the  notice  was  in  time.  The  time 
limited  bv  the  2nd  sub-section  of  sect.  269  of  the 
Public  Health  Act  1875  begins  to  run  from  the 
service  of  the  order.  So  it  has  already  been  de- 
cided upon  the  meaning  of  "  cause  of  complaint  ** 
in  various  statutes : — 

R.  V.  Devonshire  JJ,,  1  M.  &  S.  411 ; 
R,  V.  Derbyshire  JJ.,  7  Q.  B.  198 ; 
R,  V.  Lancashire  J  J,,  8  B.  &  0.  59S  ; 
Leeming  and  Cross's   Quarter  SeaaionB,  2nd  edit, 
p.  264. 

In  B,  Y,  Derbyshire  {ubi  sup,)  the  statute  4^5 
Yiot.  c.  59|  B.  1|  empowered  a  party,  upon  whom  an 
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Q.B.  Dry.]    Bbg.  (on  the  proseooiioii  of  J.  Johnson)  v,  Thx  Inhabitants  of  Gbsbnhow.    [Q.6.  Diy. 


order  for  payment  of  money  had  been  made  by 
justices,  to  appeal  "within  six  days  after  such 
order  shall  be  made  or  given."  It  was  held  that 
the  time  ran  from  the  making  of  the  order,  not  from 
the  date  of  service.  But  Lord  Denman,  C.  J.,  ob- 
served: "Tha  caase  of  complaint  may  well  be 
taken  to  mean  something  directly  affecting  the 
Darty  appealing,  or  at  least  brought  to  his  know- 
ledge :  but  the  period  fixed  in  the  present  Act  is 
the  making  of  the  order."  He  idso  referred  on  this 
point  to  Ex  parte  Johnson  (3  B.  &  S.  917 ;  32  L.  J. 
Bep.  M.  0. 193)  [AIblloe,  J.— E.  v.  Lancashire  (8 
B.  &  0.  593)  would  seem  to  be  an  exception  to  the 
general  rule.]  The  phraseology  of  the  two  sub- 
sections of  sect.  269  of  the  Public  Health  Act 
1875  was  advisedhr  varied  in  order  to  meet  cases 
like  the  present.,  in  sub-section  1 "  the  decision  of 
the  court "  is  spoken  of;  in  sub-section  2  the  term 
"  caase  of  appeal "  is  used.  The  use  of  a  different 
term  implies  a  different  object.  And  "  appeal  to 
next  sessions  "  has  often  been  held  to  mean  "next 
practicable  sessions." 

B.  V.  Southampton,  6  M.  &  S.  394. 

Michael  for  the  respondents. — All  the  cases  in 
which  it  has  been  decided  that  "  cause  of  com- 
plaint" or  a  similar  term  means  service  of  an 
order  appealed  a^inst,  were  decided  upon  statutes 
empowering  the  justices  to  make  an  order  on  the 
appellant  ex  parte.    He  cited 

£m  parte  8imkin,  2  E.  A  E.  396,  decided  on  the 
Naisanoea  Bemoval  Act,  1858  (18  A  19  Yiot.  c.  121, 
•.40. 

He  was  then  stopped. 

Blackburn,  J. — One  could  perhaps  wish  that 
the  terms  of  the  enactment  which  we  have  to 
oonstrne  had  been    otherwise  expressed,  but   I 
have  no  doubt  as  to  their  meaning.    The  269th 
section  contemplates  in  its  opening  clause  three 
sabjects  of  appeial — a  rate,  an  order  or  conviction, 
and  a  "  thing  done  "  by  the  court  of  summary  con- 
viction.    The  first  subject  of  appeal,  the  rate, 
would  first  come  into  existence  behind  the  back 
of  the  party  affected,  and  it  is  therefore  from  the 
demana  of  the  rate  that  the  time  of  appeal  begins 
to  run.    The  first  sub-section  accordingly  provides 
that  the  appeal  shall  be  to  the  next  sessions,  held 
not  less  than  twenty-one  days  after  the  demand  of 
the  rate  or  the  decision  of  the  court.    Then  comes 
the  second  sub-section,    which  enacts  that  the 
appellant   "shall  within  fourteen  days  after  the 
cause  of  appeal  has  arisen  give  notice."    For  the 
sake  of  grace  of  style,  or  for  some  other  object 
best  known  to  themselves,  the  f ramers  of  the  Act 
have  varied  the  language,  speaking  of  "rate  or 
decision  of  the  court'*  in  the  one  case,  and  of 
"cause  of    appeal'*  in  the  other.      But  in  my 
opinion  these  terms  have  precisely  the  same  mean- 
ing. R,  V.  Lancashire  {uhi  sup,)  is  distinguishable, 
on  the    ground  that    there    the   judgment  was 
behind  the  back  of  the  appellant.     Where  there 
is  a  conviction  or  order  it  is  different,  for  neither 
of  them  can   take  place  without  the  appellant 
having  notice  of  their  effect  at  once.    The  notice, 
therefore,  was  given  too  late,  and  the  appeal  ought 
Dot  to  have  been  entertained. 

Mellos,  J. — I  am  of  the  same  opinion.  The 
appellants  had  had  an  order  made  upon  them  under 
sect.  48  of  the  Public  Health  Act  1875,  which 
enacts  that  a  justice  of  the  peace  may,  on  the  ap- 
plication of  a  local  authority,  summon  the  local 
authority  of  an  adjoining  district  to  appear  before 
a  court  of  summary  jurisdiction,  to  snow  cause 


why  an  order  should  not  be  made  for  the  purpose 
mentioned  in  the  section.  It  appears  that  the 
order  may  be  made  ex  parte  in  case  of  default  of 
appearance,  and  this  is  very  reasonable,  for  other- 
wise authorities  which  had  brought  themselves 
within  the  section  might  escape  oniers  by  merely 
not  appearing.  The  hearing  m  default  has  all  the 
incidents  of  a  hearing  in  presence  of  the  parties. 
As  to  the  question  in  this  case,  where  there  is  a  party 
aggrieved  by  an  order,  it  has  been  argued  that  the 
change  of  expression  firom  "  decision  of  the  court" 
to  "  cause  of  appeal"  shows  that  the  meaning  ia 
different;  but  with  this  I  cannot  agree,  althougn  I 
fail  to  see  the  object  of  the  change  of  expression. 
The  appellants  were  present  here.  It  has  never 
been  held  that  a  formal  order  is  necessary  before 
the  time  for  giving  notice  begins  to  run.  The 
appellant  knows  that  there  is  an  order  made 
against  him  as  soon  as  the  decision  of  the  court  is 
pronounced,  and  that  is  the  "cause  of  appeal" 
within  the  meaning  of  the  statute. 

Judgment  for  the  respondents. 

Solicitor  for  the  appellants,  Beal. 

Solicitors  for  the  respondents,  Harris,  Bamett, 


Wednesday^  May  10, 1876. 

Beo.  on  the  Pkosecutiok  of  John  Johnson  v. 
The  Inhabitants  or  Geeenhow. 

Highway — Fortion  of  road  carried  away  by  land- 
slip— LiahUiiy  to  repair* 
The  inhabitants   of  the    deferuUmt   parish    were 
indicted  for    the   non-repair    of    a    highway. 
It  appeared   that  a    portion   of  the    highway 
in    question    had    been   carried   away    by    a 
landslip,    and   its   place    supplied   and  filled 
up  with  earth,  stones,  and    other    debris.    No 
trace  remained  of  the  old  metaUed  road,  but  the 
line  of  it  was  known  and  admitted.    At  the  trial 
a  verdict  of  guilty  was  entered,  subject  to  the  re» 
port  of  an  engineer  on  certain  points,  leave  being 
given  to  either  party  to  state  a  special  case  on 
such  report.     The  engineer  found  that  the  road 
was  absolutely   destroyed  to  an  extent  of  252 
yards,  but  that  it  was  practicable  to  form  a  per* 
manent  and  passable  road  along  the  old  track 
at  a  cost  of  3412.    A  special  case  was  afterwards 
stated.    The  court  had  power  to  draw  inferences 
of  fact. 
Held    (per    Blackburn,    and  Quain,   J. J.)    thai 
though  the  metalled  portion  of  the  road  had  been 
carried  away,  the  line  itself  was  still  knoion,  and 
that  consequently  there  was   no  such  total  de- 
struction of  the  road  as  would  extinguish  the 
liability  wkich  ordinarily  attaclies  to  a  parish. 
This  was  an  indictment  against  the  inhabitants 
of  the  township  of  Greenhow,  in  the  North  Biding 
of  the  county  of  York,  for  the  non-repair  of  a 
hiffhway,  in  the  said  township. 

The  indictment  was  removed  by  certiorari  into 
this  court,  and  came  on  to  be  tried  before  Amphlett, 
B.  at  the  spring  assize,  1875,  held  at  York,  when 
a  verdict  or  guilty  was*  found  by  consent,  subset 
to  the  opinion  of  the  court  upon  the  following 

Case. 
1.  The  prosecutors  are  John  Johnson,  Matthew 
Smith,  and  other  inhabitants  of  Bilsdale,  and  the 
defendiants  are  the  inhabitants  of  the  township  of 
Greenhow,  one  of  three  townships  in  the  parish  of 
Ingleby  Greenhow,  which  parish  forms  part  of  the 
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highway  district  of  Langbanrgh  West,  in  the  North 
Biding  of  the  connty  of  York.  And  it  is  admitted 
for  the  purposes  of  this  case,  that  the  defendant 
township  of  Greenhow  is  liable  to  maintain  its 
own  highways. 

2.  The  road  is  properly  described  in  the  indict- 
ment, copy  of  wnich  is  hereto  annexed,  to  be  a 
common  Qaeen's  highway,  called  or  known  by  the 
name  of  Bronghton  Bank  Top,  leading  from 
Stokesley  towards  and  unto  Biisdale,  in  the  North 
,  Biding  of  the  connty  of  York. 

8.  The  indictment  alleges  that  a  certain  part  of 
the  same  road,  situate,  lying,  and  being  in  the  said 
district  or  township  oalled  Greenhow,  being  in 
length  divers,  to  wit  251,  yards,  and  in  br^th 
divers,  to  wit  six,  yards  on  the  1st  July  1873,  and  from 
thence  continually  afterwards  until  the  dale  of  the 
said  indictment,  was  very  ruinous,  miry,  deep, 
broken,  and  in  great  decay,  for  want  of  due  re- 
paration and  amendment. 

4.  The  highway  in  question  is  an  ordinary 
metalled  road,  and  that  portion  of  it  mentioned  in 
paragraph  3,  and  now  in  dispute,  runs  north  and 
south  along  the  slope  of  a  nill  several  hundred 
feet  above  the  level  of  the  valley  beneath  the  slope, 
being  at  right  angles  to  the  direction  of  the  road, 
and  very  precipitous. 

5.  Up  to  the  time  of  tlie  landslip  hereinafter 
mentioned,  the  said  road  was  a  highway  repairable 
by  the  parish  or  township  of  Engleby  Greenhow, 
and  was,  except  as  hereinafter  mentioned,  and  now 
is  in  good  and  proper  repair. 

6.  In  April  ana  June  1872,  two  landslips  of 
great  magnitude  occurred  on  the  said  slope  of  the 
said  hill,  the  second  being  a  continuation  of  the 
first,  the  two  landslips  together  comprising  many 
acres  of  land,  and  extending  from  the  top  of  the 
said  slope  to  about  170  yards  below  tho  said  high- 
way. 

7.  The  portion  of  the  said  highway  now  in  dis- 
pute and  out  of  repair  was  absolutely  destroyed  by 
the  said  landslip,  that  is  to  say  was  carriea  away 
into  the  valley  below,  and  its  place  supplied  and 
filled  up  with  earth,  stones,  and  other  debris  of 
landslip. 

8.  A  large  portion  of  the  hillside  was  moved 
bodily  downwards  to  the  valley  beneath,  and  the 
ground  on  which  the  old  road  stood  was  broken 
up  and  carried  away  as  stated. 

9.  Tne  depth  and  level  of  the  debris  along  the 
line  of  the  old  road  differs  much.  The  debris  is 
at  one  point  25ft.  above  and  at  another  2ft.  below 
the  level  of  the  old  road,  and  now  occupies  the  line 
or  tract  of  the  old  highway. 

10.  This  debris  consists  of  loose  soil,  stone,  and 
shale,  and  there  is  water  coming  from  springs  on 
the  hillside  which  percolate  through  and  over  it, 
and  from  the  time  of  the  original  landslips  up  to 
the  present  time  in  dry  weather  both  horses  and 
some  carts  and  conveyances  still  continue  to  pass 
over  it  nearly  in  but  higher  up  the  hill  tban  the 
line  of  the  old  road,  and  of  course  with  great 
danger  and  difficulty.  In  wet  weather  the  debris 
is  at  times  so  full  of  water  as  to  be  impassable,  as 
there  are  no  drains. 

11.  At  the  poict  where  the  debris  is  25ft.  above 
the  level  of  the  old  road  it  has  been  ascertained 
by  boring  that  for  a  depth  of  31^ft.  from  the  sur- 
face there  is  nothing  but  soil,  shale,  and  stones, 
and  that  there  is  no  trace  of  the  old  metalled  road, 
but  the  line  of  it  is  known  and  admitted. 

12.  The  metal,  consisting  of  broken  stones  of 


the  old  road,  was  carried  away  at  one  point  55ydB. 
down  the  hill  into  the  valley  from  its  original 
position,  and  a  wall  which  ran  along  the  east  or 
tower  side  thereof  as  a  fence  or  lx>undary  on  that 
side  was  carried  downwards  along  with  the  road, 
and  is  visible  among  the  debris  for  about  50ydi.  of 
its  length. 

13.  At  the  north  edge  of  the  landslip,  at  the 
point  where  the  same  meets  the  uninjured  portion 
of  the  said  highway,  the  side  of  the  old  road  is 
scooped  out  and  lowered  so  that  there  is  a  fall  of 
some  few  feet  from  theiminjured  metalling  to  the 
debris  on  the  line  or  track  of  the  old  road. 

14.  By  an  order  at  Nisi  Frius  a  verdict  of  guilty 
was  entered,  subject  to  the  finding  of  Mr.  Bichard 
Gail,  of  Newcastle-on-Tyne,  engineer,  on  the  fol- 
lowing questions,  namely : 

First.  What  had  become  of  the  old  road,  and 
whetiier  and  to  what  extent  had  it  been  carried 
away  from  its  former  position  P 

Secondly.  Whether  and  to  what  extent  it  had 
been  absolutely  destroyed  ? 

Thirdly.  Whether  it  was  practicable  and  at 
what  cost  to  make  a  permanent  and  passable  road 
fdong  the  old  track  of  a  similar  character  to  the 
adioining  parts  of  the  old  roadP  And  it  was 
ordered  that  upon  such  finding  a  special  case 
mighii  be  stated  at  the  request  of  either  party. 

15.  Mr.  Gail  having  viewed  and  inspected  the 
U>(ni8  in  quo,  and  taken  such  evidence  and  obtained 
such  information  and  assistance  as  he  thought  fit 
made  his  report  on  the  4th  Nov.  1875,  and  found 
the  facts  as  follows  : — 

First.  The  old  road  had  been  carried  away 
and  overlaid  by  a  landslip  at  a  point  calleoi 
Bronghton  Bank  Top  to  an  extent  of  252  yards  or 
thereabouts. 

Secondly.  The  road  is  absolutely  destroyed  for 
the  extent  to  which  it  is  carried  away  and  over- 
laid, amounting  in  the  whole  to  the  said  length  of 
252  yards. 

Thirdly.  It  is  practicable  to  form  a  permanent 
and  passable  road  along  the  old  track  ot  a  similar 
character  to  the  adjoining  part  of  the  old  road, 
and  the  cost  of  doing  so  would  be  341L 

16.  The  rateable  value  of  the  whole  parish  ii 
47561.,  and  a  rate  of  5(2.  in  the  pound  on  this 
amount  produces  100{.  or  thereabouts. 

17.  There  is  in  existence  a  good  road  from  Bib- 
dale  to  Stokesley,  which  diverges  from  the  de- 
stroyed road  at  a  point  on  the  Biisdale  side  of  the 
landslip,  and  reaches  Stokesley  by  way  of  Engleby 
Greenhow,  but  by  this  road,  from  the  point  of  diver- 
gence, the  distance  to  and  from  Stokesley  is  in- 
creased by  one  mile  and  two-thirds  of  another  mile, 
and  persons  using  the  same  have  also  to  pass 
through,  open  and  close  several  gates. 

18.  On  this  road  the  defendant  township  has, 
since  the  said  landslip,  expended  a  considerable 
sum  in  improving  it  so  as  to  render  it  more  conve- 
nient. 

19.  There  is  also  a  road  from  Biisdale  to  Stokes- 
ley by  way  of  Carlton.  The  said  roads  are  both 
of  them  longer  in  distance  than  the  destroyed 
road,  but  the  gradients  are  somewhat  better. 

20.  The  court  is  to  be  at  liberty  to  draw  infer- 
ences of  fact. 

21.  The  question  for  the  opinion  of  the  court  is, 
whether  there  exists  a  legal  duty  or  obligation  upon 
the  defendants  to  make  and  maintain  an  available 
carriage  rosd  in  the  line  or  track  of  the  old  road, 
so   as   to    form  and  continue  a  permanent  and 


MAGISTRATES'  OASES. 


385 


Q.B.  Div.]    Bbg.  (on  the  proBeoution  of  J.  Johnson)  v.  Thh  Ihhabitakts  op  Grsbxhow.    [Q.B.  Div. 


pasBable  highway  from  Stokesley  to  Bilsdale  at  the 
part  BO  destroyed,  as  aforesaid. 

If  the  court  shall  be  of  opinion  that  snoh  legal 
dntf  or  obligation  exists,  then  the  verdict  of 
Qailty  is  to  stand. 

If  the  conrt  shall  be  of  a  contrary  opinion,  then 
the  Terdict  is  to  be  set  aside  and  a  verdict  entered 
for  the  defendants. 

Wills^  Q.C.  and  ForheSf  for  the  prosecntion. — 
The  cinestion  that  arises  here  is  whether,  nnder 
the  circumstances,  the  parish  are  relieved  of  their 
liability  to  repair  this  road  which  attaches  to  them 
bv  the  common  law  of  England.  We  say  that  the 
obligation  to  repair  the  road  still  subsists.  The 
line  or  trench  of  the  old  road  exists,  and  is  known, 
and  it  is  found  by  the  arbitrator  that  it  is  prac- 
ticable to  make  and  maintain  a  permanent  and 
passable  road  along  the  same  at  a  reasonable  cost. 
The  cases  which  at  first  blush  appear  to  lean  in 
£avoiir  of  the  defendants,  are  all  distinguishable 
from  the  present  one.  In  B.  v.  Paul  (2  Moo.  A 
B.  307)  it  was  held  that  a  parish  uould  not  be 
convicted  for  not  rebuilding  a  soa  wall  washed 
away  by  the  sea,  over  the  top  of  which  the  alleged 
way  used  to  pass.  Maule,  J.,  there  said,  "The 
interruption  of  the  passage  is  not  from  the  want 
of  repair,  but  from  the  sea  having  washed  away 
the  wall  or  embankment,  and  there  is  no  longer 
anything  to  repair.  The  parish  cannot  be  liable 
to  rebuild  the  wall."  The  facts  in  B.  v.  Bamber 
(5  Q.  B.  279 ;  13  L.  J.  13,  M.  0.)  were  very  similar. 
There  a  portion  of  the  highwav  was  swept  clean 
away  by  the  sea,  or,  as  Lord  Denman,  C.J.,  ex- 
pressed it  in  his  judgment,  "All  the  materials  of 
which  a  road  could  be  made  had  been  swept  away 
by  the  act  of  God,"  and  the  parish  were  held  not 
liable  to  make  good  the  damage  that  was  done. 
The  last  case  on  the  subject  is  B.  v.  Hornsea 
(1  Dears.  C.  C.  291 ;  23  U  J.  69,  M.  C),  where 
ttie  indictment  charged  that  certain  part  of  a 
highway  was  out  of  repair.  It  appeared  that 
there,  also,  part  of  the  road  had  at  the  time  when 
the  indictment  was  preferred,  been  destroyed  by 
the  encroachments  of  the  sea,  and  that  the  surface  of 
the  existing  road  was  in  good  repair  up  to  the  time 
when  the  same  had  been  so  destroyed,  at  which 
part  the  road  was  terminated  by  a  perpendicular 
cliff  caused  by  excessive  encroachments.  No  part 
of  the  road  was  then  out  of  repair.  The  slope  on 
which  the  road  was  had  there  been  washed  away 
by  the  sea,  and  if  anybody  had  stood  on  the  top 
of  the  cli^  he  could  not  possibly  have  seen  any 
subsisting  road  to  the  beach.  Moreover,  to  have 
raetored  the  road  in  that  case  would  have  been 

engineering  work  of  considerable  difficulty  and 


Caoe,  Q.G.  for  the  defendants. — The  road  here 
would  have  to  be  re-made  and  not  repaired,  and, 
consequently,  no  obligation  attaches  to  the  defen- 
dants. No  harm  will  happen  if  the  defendants  are 
held  not  Imble.  This  highway  is  under  the  juris- 
diddon  of  a  highway  board,  who  are  authorised 
under  27  &  28  v  ict.  a  101,  s.  47,  to  make  improve- 
meots  in  roads  within  their  jurisdiction,  one  of 
which,  by  sect.  48,  sub-sect.  3  is  "  the  doing  of  any 
work  in  respect  of  highways  beyond  ordinary  re- 
pairs executed  to  place  any  exiscing  highway  in 
a  proper  state  of  repair."  [Blackburn,  J. — ^Have 
the  public  any  power  to  compel  them  to  do  these 
works  ?]  No,  it  is  a  matter  within  their  discretion. 
Here  tiie  road  for  252  yards  is  absolutely  destroyed 


and  the  case  is  within  the  authorities  that  have 
been  cited  by  the  other  side. 

BiiACKBUfiK,  J.-— There  is  great  difficulty  in  lay- 
ing down  a  principle  generally  applicable,  but  I 
thmk  from  the  statement  contained  in  this  case 
there  has  not  been  so  much  done  as  would  amount 
to  a  total  destrnction  of  the  road  so  as  to  relieve  the 
parish  from  liability.    When  a  piece  of  ground  is 
swept  clean  away  into  the  sea  common  sense  tells 
you  that  you  cannot  call  on  the  inhabitants  of  a 
parish  to  repair  the  mischief.     Again,  in  the  case 
of  the  sea  wall  which  is  washed  away  by  the  sea 
over  which  the  road  passed,  it  is  plain  that  the 
conclusion  arrived  at  by  Maule,  J.,  was  correct, 
and  that  you  could  not  compel  the  parish  to  re- 
build the  wall.     Landslips  such  as  this  may  occur 
from  floods,   or  by  a  convulsion  of    nature,    or 
bv  the  act  of  Grod.    The  metalled  surface  was 
ploughed  up  so  that  no  trace  of  it  remains;   a 
large  quanty  of  debris  has  been  brought  down 
and  piled  on  the  line  of  the  road ;    still  I  can 
see  here  no  such  total  destruction  as  would  be  suffi- 
cient to  relieve  the  defendants.    The  facts  here  are 
not  in  disputue.    There  was  a  landslip,  and  a  por- 
tion of  the  highway  was  carried  away  into  the 
valley  below,  and  its  place  supplied  by  stones  and 
other  debris;  the  depth  and  level  dt  the  debris 
along  the  line  of  the  old  road  differs.    At  this 
spot  there  is  no  trace  left  of  the  metalled  road, 
but  it  is  stated  that  the  line  of  it  is  known  and 
admitted.    Now  the  court  has  power  to  draw  in- 
ferences of  fact,  but  can  we  draw  the  inference 
that  the  road  is  totally  destroyed  P    The  engineer 
states  that  the  old  road  at  this  point  had  been 
carried  away,  but  that  it  is  practicable  to  repair  the 
road  at  a  moderate  cost.    The  metalled  surface  is 
undoubtedly  gone,  so  that  carts  and  conveyances 
cannot  go  along  it  as  they  should  do.    Bearing  in 
mind  that  the  expenses  would  not  be  heavy,  and 
having  a  power  to  draw  inferences  of  fact  given 
us,  I  think  there  has  been  no  such  distinction  here 
as  ought    to   relieve    the    parish    from   furtner 
liability.    Our  judgment  should  therefore  be  for 
the  Crown. 

QjJAm,  J. — I  am  of  the  same  opinion.  The  diffi- 
culty in  these  cases  is  to  say  exactly  when  a  road 
is  so  destroyed  as  to  extingiush  the  liability  which 
ordinarily  attaches  to  a  parish.  The  cases  cited 
are  all  distinguishable  from  the  present.  What 
we  have  to  ask  ourselves  is  whether,  as  a  jury,  we 
can  come  to  the  conclusion  that  there  has  been 
here  such  a  complete  destruction  as  to  bring  it 
within  the  authorities  P  Now,  the  extent  of  the 
damage  done  here  is  set  out  in  paragraphs  7  and 
8  of  the  case  which  has  been  submitted  to  us.  It 
appears  the  metalled  part  of  the  road  has  been 
carried  away.  The  only  destruction  that  1  can  see 
is  that  the  place  where  the  old  metalled  road  was 
is  filled  up  wiih  stones  and  debris,  but  the  line  is 
still  remaining.  I  confess  1  cannot  see  how  this 
road  was  so  destroyed  as  to  relieve  the  inhabitants 
of  the  parish  from  all  further  liability  with  respect 
to  it.  I  think,  therefore,  that  judgment  must  go 
for  the  Grown. 

Judgment  for  the  prosecution. 

Solicitors  for  the  prosecution,  Bell,  Brodnck, 
and  Gray,  for  Arrowsmith  and  Bichardson, 
Thirsk. 

Solicitors  foi  the  defendants,  Williamson^  Hillt 
and  Co,t  agents  for  F.  H,  Wilcox,  Stokesley. 
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Jwne  20  and  Nov,  7, 1876. 

HOLBOBK   GUABDIANS  V.   St.   LeONARD's   YeSTBT, 

Shobbditch. 

Duty  of  vestry — Want  of    consideration — Action 
for  breach — Metropolis  Local  Management  Act 
1866  (18  ^  19  Vict,  c,  120),  s.  125. 

The  plaintijps  toorhhotise  had  been  buUt  on  land 
in  the  defendants'  parish  tmder  22  Oeo.  3,  c.  66, 
by  which  it  was  provided  thai  the  building  should 
not  be  liable  to  be  charged  with  any  greater 
taxes  or  assessments  than  to  such  amount  as 
the  land  and  tenements  were  assessed  before 
they  became  vested  vn  the  plaintiffs. 

By  18  §•  19  Vict.  c.  120,  «.  126,  the  vestry  of 
eaxih  metropolitan  district  is  required  to  ap- 
point  and  employ  a  sufficient  number  of  per' 
sons,  or  to  contract  toith  any  compan/y  or  persons 
for  collecting  and  removing  all  dirt,  ashes, 
rubbish,  ice,  snow,  and  filth  vn  or  under  houses 
and  places  within  the  pa/rish. 

Upon  defendants'  refusal  to  coUed  or  remove  the 
dirt  from  the  plaintiffs'  workhouse,  the  plaintiffs 
employed  persons  to  do  so,  and  brought  this 
action  for  the  amount  cha/rged  by  them. 

Held,  that  the  plaintiffs'  exemption  from  increased 
rates  did  not  exempt  the  defendants  from  per- 
forming  the  same  duties  in  respect  of  the  plain' 
tiffs'  premises  as  of  aU  other  householders ;  that 
ihis  duty  was  not  thai  of  a  surveyor  of  highways, 
and  therefore  the  defendants  were  liable  for  a  non- 
feasance concerning  it ;  and  that  the  amount 
claimed  by  the  plaintiffs  was  recoverable  in  this 
action. 

This  was  a  special  case,  stated  in  an  action  be- 
tween the  parties. 

The  plaintilPs,  as  such  gnardians,  are  and  were, 
at  the  time  of  the  oocarrence  of  the  defendants' 
acts  and  defanlts,  hereinafter  complained  of,  the 
occupiers  of,  and  entitled  to  certain  lands,  with  a 
workhouse  and  other  buildings  thereon,  known  as 
the  City-road  Workhouse,  and  situated  within  the 
said  parish  of  St.  Leonard,  Shoreditch,  and  of  a 
dust-nole  within  and  under  or  connected  with 
the  said  workhouse,  also  situated  in  the  said 
parish. 

The  said  workhouse  was,  under  the  provisions  of 
the  statutes  22  Geo.  3,  c.  66,  and  413  Geo.  3,  c. 
97,  built  for  the  parish  of  St.  Luke,  in  the  county 
of  Middlesex,  on  land  situated  in  the  said  parish  of 
St.  Leonard,  Shoreditch.  By  the  said  Act  of  22 
Geo.  3,  c.  66,  intituled  "An  Act  more  effectually  to 
enable  the  inhabitants  of  the  parish  of  St.  Luke, 
in  the  county  of  Middlesex,  to  purchase,  hire,  or 
erect  a  workhouse  within  or  near  the  said  parish, 
for  the  better  reception  and  employment  of  the 
poor  of  the  said  parish,''  it  was  among  oth^r 
things  enacted,  by  sect.  1,  that  the  rector,  church- 
wardens, and  overseers  of  the  poor  for  the  time 
being,  and  the  vestrymen  of  the  said  parish,  and 
their  successors  for  ever,  should  be  appointed 
trustees  for  the  purposes  of  the  said  Act ;  and,  by 
sect.  11,  that  it  should  be  lawful  to  and  for  them, 
or  any  seven  or  more  of  them,  after  the  time 
therein  mentioned,  to  treat  and  agree  with  the 
owners  and  occupiers  of  all  and  every  other 
person  and  persons  interested  in  any  freehold, 
leasehold,  or  copyhold  grounds,  tenements,  or 
hereditaments  within  the  said  parish  of  St.  Luke, 
or  within  the  said  parish  of  St.  Leonard,  Shore- 
ditch, for  the  purchase  or   hire  of  such   lands, 


grounds,  tenements,  and  hereditaments ;  and 
they  were  thereby  enabled  to  take  a  conveyanoe 
thereof  to  them  and  their  successors,  upon  lease 
or  for  ever,  for  the  purposes  in  the  said  Act 
mentioned ;  and  in  the  said  sect.  11  it  was  further 
enacted  that  the  said  lands  or  gpx>unds,  tenements, 
or  hereditaments,  so  to  be  leased  or  purchased 
from  and  immediately  after  the  same  should  be 
conveyed  or  leased  to  the  said  rector  and  church- 
wardens, and  their  successors,  or  any  workhouse 
or  other  buildings  which  should  be  erected  or 
built  thereon  for  the  reception  and  employment 
of  the  poor  of  the  said  parish  of  St.  Luke  should 
not  be  liable  to  or  be  charged  with  any  greater 
parochial  or  Parliamentary  taxes,  rates,  or  assess- 
ments (during  such  time  and  as  long  as  the  same 
shall  be  used  and  occupied  for  those  purposes) 
than  to  such  amount  as  such  lands  and  grounds, 
tenements,  or  hereditaments  were  assessed  before 
the  same  became  vested  in  the  said  rector  and 
churchwardens  as  aforesaid. 

The  aforesaid  Act  of  48  Geo.  3,  o.  97,  entitled 
"  An  Act  for  making  more  effectual  provision  for 
maintaining,  regulating,  and  employing  the  poor 
of  the  parish  of  St.  Luke,  in  the  county  of  Middle- 
sex," repealed  the  said  Act  of  22  G«o.  3,  c.  66,  and 
by  SB.  10, 11,  and  12,  provisions  were  made  for  the 
election^  of  forty-eight  vestrymen,  to  be  with  the 
rector,  churchwardens,  and  overseers  of  the  poor 
of  the  said  parish  for  the  time  being,  guardians  of 
the  poor  of  the  parish. 

Sect.  74  enacted  that  all  and  every  the  mes- 
suages or  tenements,  poorhouses,  workhouses, 
edifices,  buildings,  lands,  hereditaments,  moneys, 
and  securities  for  moneys,  rates,  assessments,  and 
arrears  of  rates  and  assessments,  goods,  chattels, 
and  effects  which  by  virtue  of  the  said  recited 
Acts,  or  one  of  them,  the  persons  acting  in  the 
execution  thereof,  and  their  successors,  or  any 
other  person  or  persons  whomsoever  were  entitled 
unto  or  possessed  of,  in  trust  for  the  parishioners 
or  vestrymen  of  the  said  parish,  or  which  were 
vested  in  such  persons  and  their  successors,  or 
other  person  or  persons  whomsoever  for  and 
towards  the  relier,  maintenance,  use,  and  benefit 
of  the  poor  of  the  parish,  or  for  any  other  purpose 
whatsoever  in  which  the  said  parish  is  interested, 
shall  from  and  immediately  after  the  passing 
thereof  be  vested  in,  possessed  by,  paid,  delivered, 
and  belong  to  the  guardians  of  the  poor,  acting  in 
the  execution  of  this  Act,  and  their  successors,  as 
fully,  effectually,  and  beneficially,  and  in  as  laj^ge 
and  ample  a  manner  and  form,  to  all  intents  and 
purposes  whatsoever^  as  they  the  said  persons 
acting  in  execution  of  the  said  recited  Acts  or  any 
of  them,  and  their  successors  or  other  person  or 
persons,  were  entitled  to  be  possessed  of  such 
messuages  or  tenements,  pck>r  houses,  workhouses, 
edifices,  buildings,  lands,  hereditaments,  moneys, 
and  securities  for  moneys,  rates,  assessments,  uid 
arrears  of  rates  and  assessments,  goods,  chattels, 
and  effects,  or  as  the  same  respectively  were 
vested  in  such  persons  acting  in  execution  of  the 
said  recited  Acts  or  any  of  them,  and  their  suc- 
cessors or  other  person  or  persons,  but  subject, 
nevertheless,  to  be  used,  possessed,  applied,  and 
disposed  of  only  upon  the  trusts  and  for  the  uses 
and  purposes  and  in  the  manner  by  and  in  this 
Act  directed,  declared,  and  appointed 

The  effect  of  this  section  was  to  preserve  the 
exemption  from  increased  rating  ^ven  by  sect.  11 
of  22  Greo.  3,  c.  66,  notwithstandmg  the  repeal  of 
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that   statute:  {Beg.   v.  8t  Leonard  Skoreditch, 
13  Q.  B.  964.) 

In  the  year  1836  part  of  the  parish  of  St. 
Andrew's,  Holbom,  the  parish  of  St.  6eorge-the- 
ICartjr,  and  the  liberty  of  Saffron-hill,  E^tton- 
f^arden,  Ely  lients,  and  Ely-place,  were  united 
ander  the  name  of  the  Holbom  Union,  for  the 
administration  of  the  poor  laws.  Afterwards  part 
of  the  parish  of  St.  Sepulchre,  Furnivars  Inn,  and 
Staple  Inn,  were  added  to  the  union ;  and,  finally, 
in  1869,  the  parish  of  St.  James,  Glerkenwell.  and 
the  parish  ot  St.  Luke,  were  by  order  of  the 
Poor  Law  Commissioners  also  a^ed  to  the  said 
union. 

Upon  such  union  the  said  workhouse  and  the 
workhouses  of  the  other  parishes  comprised  in  the 
union,  became  and  still  are  for  the  common  use  of 
the  union;  and  the  Poor  Law  Commissioners 
under  the  powers  of  the  Poor  Law  Amendment 
Act  (4  &  5  Will.  4,  c.  76,  s.  26),  issued  rules, 
orders,  and  regulations,  for  the  classification  of 
the  poor  of  the  united  parishes,  and  for  their  re- 
ception, maintenance,  and  employment  in  the 
various  workhouses  of  the  united  parishes,  without 
reference  to  the  particular  parishes  in  the  union  to 
which  the  poor  may  belong. 

On  the  25th  Jan.  1873,  the  Court  of  Queen's 
Bench  decided  on  a  special  case  that  notwith- 
standing the  incorporation  of  the  said  parish  of  St. 
lioke  into  and  with  the  Holbom  Union,  the 
exemption  from  increased  rating  given  by  sect.  11 
of  22  Geo.  3,  c.  56,  was  still  preserved  to  the  said 
workhouse. 

By  sect.  125  of  an  Act  of  Parliament  passed  in 
18  &  19  Vict.  c.  120,  entitled  an  Act  for  the 
better  Local  Management  of  the  Metropolis,  the 
defendants  were,  as  such  vestry  as  aforesaid,  re- 
quired to  appoint  and  employ  a  sufficient  number 
of  persons,  or  to  contract  with  any  company  or 
persons  for,  amongst  other  purposes,  collecting 
and  removing  all  dirt,  ashes,  rubbish,  ice,  snow, 
and  filth,  in  or  under  houses  and  places  within 
their  parish ;  and  it  was  thereby  enacted  thut  such 
company  or  persons,  and  who  were  thereinafter 
referred  to  as  scavengers  should,  on  such  days  and 
at  such  hours  and  in  such  manner  as  the  vestry 
should  from  time  to  time  appoint,  sufficiently 
execute  and  perform  all  such  works  and  duties  as 
they  respectively  should  be  employed,  or  contract 
to  execute  or  perform,  and  if  any  such  company 
or  person  should  fail  in  any  respect  properly  to 
execute  and  perform  such  works  and  duties,  such 
company  or  person  should  for  every  such  offence 
forfeit  a  sum  not  exceeding  5Z. 

On  or  about  the  13th  March  1875,  the  clerk  of 
the  defendants,  with  their  authority,  and  at  their 
desire,  wrote  and  sent  to  the  plaintiffs'  clerk  the 
following  letter : 

St.  Leonard,  Shoreditoh,  Vestry  Offices, 
Town  Hall,  Old.street,  E.G. 
Maroh  13th  1875. 
Bear  Sir, — I  have  to   iDform  the  gnardiaos  of  the 
Holbom  Unum  that  after  Lady  Day  next  it  will  be  neoea- 
nry  for  them  to  maJke  their  own  arrangements  for  the 
removal  of  the  dirt  from  St.  Lnke's  Workhouse  and 
IniSrmary. — I  am,  yours  truly, 

G   Pabesb,  Vestry  Clerk. 

The  St.  Luke's  workhouse  and  infirmary  referred 
to  in  the  above  letter  is  the  said  City-road  Work- 
house. 

From  and  after  the  said  Lady  Day  1875  (viz., 
the  25th  March  1875),  the  defenaants  have  ceased 
and  neglected  to  appoint  and  employ,  or  to  con- 
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tract  with  anyone  to  remove  the  dirt,  ashes, 
rubbish,  and  filth  from  the  said  dusthole,  within 
and  under  or  connected  with  the  City-road  Work- 
house. 

On  or  about  the  8rd  May  1875,  the  solicitors  of 
the  plaintifEs,  with  their  direction  and  authority, 
wrote 'and  sent  to  the  defendants'  clerk  a  letter, 
of  which  the  following  is  a  copy : 

23,  Ely.plaoe,  London,  E.G. 
drd  May  1875. 

Dear  Sir,— We  have  been  consulted  by  the  guardians 
of  the  Holbom  Union  with  refereuoe  to  the  negfoot  of  the 
contractor  employed  by  the  vestry  of  St.  Leonard,  Shore- 
ditoh, to  take  away  the  dust,  &c.,  from  St.  Luke's  Work- 
house. It  would  appear  from  your  letter  to  Mr.  Hill  of 
13th  Maroh  last,  that  the  contractor's  neglect  is  con- 
sequent on  the  instructions  given  to  him  by  the  Shore- 
ditoh Vestry ;  but  as  the  duty  of  the  vestry  under  the 
125th  section  of  the  Metropolis  Local  Management  Act 
appears  to  be  very  clear,  we  are  inclined  to  think  the 
instructions  in  question  have  been  given  under  some 
mistake.  We,  therefore,  write  on  behsdf  of  the  guardians 
of  the  Holborn  Union,  to  demand  of  the  vesti^  of  St. 
Leonard,  Shoreditch,  the  performance  of  their  duty  under 
the  125th  section  of  the  Melaropolis  Local  Management 
Act,  in  reai)eot  of  the  piardian  s  workhouse  in  the  City- 
road,  and  within  the  said  parish,  by  causing  to  be  removed 
therefrom  the  dirt,  ashes,  rubbish,  &c.,  in  one  of  the 
ways  directed  by  the  said  Act.  Since  your  contmctors 
ceased  to  remove  the  dust  from  the  workhouse,  our  clients 
have  had  it  removed  at  their  own  expense,  and  they  will 
require  the  repayment  of  all  such  expenses  from  your 
vestry.— We  are,  dear  Sir,  yours  truly, 

Jahis,  Cubtis,  and  Jakes. 

To  G.  Walker,  Esq.,  Vestry  Clerk, 
St.  Leonard,  Shoreditch.  , 

On  or  about  the  4th  May  1875,  the  clerk  of  the 
defendants,  with  their  direction  and  authority, 
wrote  and  sent  to  the  plaintiffs'  solicitors  a  letter, 
of  which  the  following  is  a  copy: 

St.  Leonard,  Shoreditch,  Vestry  Offices, 
Town  Hall,  Old-street,  E.C , 
May  4, 1875. 
St.  Luke's  Workhouse  dust  removal. 
Qentlemen, — In  reply  to  your  note  of  yesterday,  I  may 
say  that  the  vestry  is  quite  aware  of  the  obligation  of 
the  125th  section  of  the  Act  alluded  to,  but  they  consider 
that  the  workhouse  of  St.  Luke  is  by  the  Local  Act 
rendered   extrapurochial.      Tou  will  see  that  the  con- 
tractor has  nothing  to  do  with  it.    If,  therefore,  the 
guardians  of  the  Holborn  Union  think  that  the  rate- 
payers of  Shoreditoh  ought  to  pay  the  cost  of  removing 
the  refuse,  the  Holborn  ratepayers  not  contributing  one 
farthing  towards  the  cost,  the  guardians  must  take  such 
steps  as  they  may  be  advised  to  compel  this  vestry  to  do 
so.  I  am,  Qentlemen,  yours  obediently, 

G.  Walksb,  V.C. 
Messrs.  James,  Curtis,  and  James. 

By  reason  of  the  premises  the  plaintiffs  were 
damaged  and  obliged  to  employ,  and  did  employ, 
persons  to  remove  the  saia  dirt,  ashes,  rubblih, 
and  filth,  and  became  liable  to  pay,  and  paid  them 
for  so  doing,  and  the  expenses  incurred  by  the 
plaintiffs  in  removing  the  same,  amounted  to 
602.  1*.      .    . 

The  plaintiffs  claim  as  damages  that  amount. 

The  questions  for  the  opinion  of  the  court  are : 

First,  whether  the  defendants  are  bound  to 
appoint  and  employ  a  sufficient  number  of  persons, 
or  to  contract  with  any  company  or  persons  for 
the  removal  of  the  dirt',  ashes,  rubbish,  and  filth 
from  the  said  dusthole  within  and  under,  or  con- 
nected with  the  said  City-road  workhouse  P 

Secondly,  whether  the  plaintiffs  can  recover 
from  the  defendants  the  damages  sustained  by 
them  by  reason  of  the  expenses  incurred  by  the 
plaintiffs  in  the  removal  of  the  said  dirt,  ashes, 
rubbish,  and  filth  during  such  time  as  the  defen- 
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dants  have  neglected  and  refused  to  provide  for 
the  remoyal  of  the  same  P 

In  case  the  opinion  of  the  court  shall  be  in  the 
affirmative  of  the  above  qaestions,  then  judgment 
shall  be  entered  for  the  plaintiff  for  damages  to 
the  amount  of  the  said  50t  le,,  and  costs  of  suit. 

In  case  the  opinion  of  the  court  shall  be  in  the 
negative,  then  judgment  ^hall  be  entered  for  the 
d^endants  with  costs  of  defence. 

Mwrphy,  Q.O.  (with  him  StUton)  argued  for  the 
plaintiffs. — It  cannot  bo  contended  that  the  ex- 
emption by  statute  from  an  increase  of  rates 
should  deprive  the  plaintiff  of  their  ordinary  rights 
as  shareholders.  This  is  a  breach  of  the  defen- 
dants' duty  as  specifically  defined  in  sect.  125  of 
the  Metropolis  Act  1855,  and  an  action  will  lie  for 
damage  caused  by  their  breach  of  it.  In  Goueh 
V.  Steele  (3  E.  &  B.  402),  the  declaration  alleged 
that  the  defendant  neglected  to  supply  and  keep 
on  board  his  vessel  a  proper  supply  of  medicines, 
whereby  plaintiff,  who  was  a  seaman  eneaged  by 
him,  suffered  in  his  health.  It  was  held  on  de- 
murrer that,  as  7  &  8  Yict.  o.  112,  b.  18  maJces  it 
the  duty  of  the  shipowner  to  have  on  board  such 
medicines,  although  the  Act  imposes  a  penalty, 
recoverable  by  a  common  informer,  as  the  specific 
punishment  for  the  breach  of  that  dut^  as  to  the 
public,  yet  sailors  sustaining  a  private  ix^ury  from 
the  breach  of  that  statutable  duty  are  entitled  to 
maintain  an  action  to  recover  damages,  and  that 
the  declaration  was  good.  A  similar  conclusion 
was  arrived  at  in  BtLck  v.  WilliarM  (3  H.  &  N. 
808).  The  following  sections  of  the  Metropolis 
Act  1855  tend  to  support  this  contention!  for 
8.  126  provides  a  penalty  for  obstructing  scaven- 
gers, and  sect.  127  vests  the  refuse  collected  in  the 
yestry  or  district  board,  [Lush,  J. — ^At  common 
law  I  suppose  the  action  would  lie  for  the  re- 
moval of  a  nuisance  caused  by  the  defendants.] 
That  is  our  point. 

Lan/yon  (with  him  Lane)  for  the  defendants. — 
The  defendiiEuits  are  a  vestry,  which  by  sect.  96  of 
this  Metropolis  Act,  is  to  exercise  the  office  of  and 
to  be  the  surveyor  of  highway s  for  the  district, 
and  they  cannot  be  liable  for  anything  from  which 
such  survevor  would  have  been  exempt.  It  has 
been  held  that  no  surveyor  nor  vestry  can  be  liable 
for  non-feasance  of  any  kind,  and  rareone  v.  8L 
Mathevo,  Bethnal  Qreen  (L.  Bep.  3  G.  P.  56),  is  an 
authority  on  this  very  point  that  an  action  for  the 
non-repair  of  a  highway  will  not  lie  against  a 
vestry  appointed  under  this  Act.  Willes,  J.,  is 
reported  to  have  said,  at  p.  59,  that  the  defendants 
must  act  in  this  respect  either  as  officers  of  the 
parish,  and  then  the  parish  must  answer  as  princi- 
pal for  the  neglect  of  their  duties,  and  Young  v. 
Vavis  (7  H.  A  K  760 ;  in  error  2  H.  &  0.  197)  is 
an  express  authority  that  the  officers  are  not 
liable ;  or  else  they  must  act  as  representatives  of 
the  parish,  and  then  their  liability  will  be  a  reflec- 
tion of  the  liability  of  the  parish  which  they 
represent,  and  against  the  parish  no  such  action 
as  this  could  be  brought.  The  case  of  Maekinnon 
V.  PeHean  (8  Ex.  319 ;  in  error  9  Ex.  609),  would. 
then»  be  in  point.  On  either  supposition,  then,  no 
action  will  he  against  them  for  mere  non-feasance, 
such  as  is^the  ground  of  the  present  action."  And 
further  on,  "  I  cannot  bring  myself  to  think  that 
it  was  the  intention  of  the  Legislature  in  tran8*> 
ferring  to  the  vestry  the  duties  of  the  surveyor  of 
highways,  to  give  to  everyone  who  mav  meet  with 
any  accident   from  an  imperfection  in  the  road 


a  right  of  action  which  he  never  previously 
possessed,  and  thus  open  a  iride  door  to 
continual  litigation."  It  was  conceded  in  a 
recent  case  in  the  Court  of  Appeal  {PendLe' 
bury  V.  Qreenhalgh,  L.  Bep.  1  Q.  B.  Div.  82), 
that  no  action  for  nonfeasance  would  be  against 
a  surveyor  of  highway.  [Lt78H,  J. — Here  the  ac- 
tion is  brought  aeamst  the  vestry  upon  their 
obligations  created  by  the  statute,  not  upon  the 
duties  of  the  surveyor  of  highways.]  The  work 
required  to  be  done  here  by  the  plaintiffs  was  the 
duty  either  of  the  parish  or  surveyor.  [Lose,  J.— 
I  think  not.  This  was  an  especial  duty  of  metro- 
politan districts.  No  parish  could  be  indicted  for 
not  sweeping  up  ashes,  Ao."]  To  keep  streets  clean 
is  part  or  the  duty  to  repair  a  highway.  Sees.  125 
is  merely  a  detailed  description  of  the  duties  which 
the  vestry  is  to  perform  as  the  surveyor  of  high- 
ways. The  cases  cited  on  the  other  side  are  ap- 
plicable only  when  the  statute  is  for  the  benent 
of  individuals,  and  not  when  for  the  benefit  of  the 
public  generally.  In  such  a  case  as  this  no  action 
will  lie  at  the  suit  of  an  individual : 

ChrrU  v.  Scott,  L.  Bep.  9  Ex.  125 ; 
Atkinson  v.  Newcaatle  and  Qaiethead  Waierworkt 
Company,  L.  Bep.  6  Ex.  404. 

Mwrphy,  Q.O.  in  reply. 

Mellob,  J. — I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  succeed  in  this  action.    The  defen- 
dants are  incorporated  by  the  42nd  section  of  the 
Metropolis  Management  Act  1855  (18  A  19  Yict. 
c.  120),  and  are  empowered  to  sue  and  be  sued  in 
the  name  thereby  given  them.    This  does  not  rest 
upon  their  authority  to  execute  the  office  of  sur- 
veyor of  highways  given  them  by  sect.  96  of  the 
same  Act,  and  there  is  nothing  in  the  Act  to  limit 
their  duties  and  position  to  those  pertaining  to 
that  office.    I  think,  therefore,  this  case  is  not 
analogous  to  those  cited  by  Mr.  Lan^on,  which 
relate  only  to  the  inhabitants  of  a  parish  or  the 
surveyor  of  highways.    The  duties  which  the  defen^ 
danto  have  to  iulfil  are  given  at  length  in  the  125th 
section  of  the  Metropolis  Act  of  1855,  and  ars 
beyond  those  which  were  ever  undertaken  by  a  sur- 
veyor of  highways ;  every  vestry  and  district  board 
are  requir^  "  to  appoint  and  employ  a  sufficient 
number  of  persons,  or  to  contract  with  any  company 
or  persons  for  the  sweeping  or  cleansmg  of  the 
several  streets  within  their  parish  or  district,  and 
for  collecting  and  removing  all  dirt,  ashes,  rubbish, 
ice,  snow,  and  filth,*'  Sdo.  ;  and  such  scavengers  or 
their  servants  shall  sufficiently  execute  and  per- 
form their  duties  or  incur  a  penalty.    The  next 
section,  the  ]26tfa,  provides  a  penalty  for  obstruct- 
ing scavengers  in  the  performance  of  their  dutv ; 
and  the  127th  vests  all  the  refuse  collected  in  the 
vestry  or  district  board,  who  may  dispose  of  the 
same  towards  defraying  their  expenses.     With 
respect  to  these  duties,  I  do  not  thmk  the  defen- 
dants can  claim  the  exemptions  applicable  only  to 
those  of  a  surveyor  of  highways.    It  appears  to 
mo  also  that  the  defendants  have  misunderstood 
their  obligation  with    respect  to  the  plaintiA' 
buildings,  which  are  situated  within  their  district. 
The  old  Act  of  1782  provided  that  the  plaintiffB 
should  never  be  liable  for  any  rates  beyond  those 
at  that  time  payable,  and  this  exemption  from  in- 
increased  rates  has  been  preserved  by  subsequent 
legislation,  but  the  duties  imposed  upon  vestries 
and  district  boards  by  the  Metropolitan  Manage- 
ment Acts  have  no  regard  to  that  limitation  of 
rates.    Whatever  rates  3ie  plaintiffs  pay,  there  is 
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nothing  to  interfere  with  the  rights  which  they 
eajoj  as  owners  or  occapiers  of  premises  in  the 
defendants'  district.  The  plaintiffs  have  a  saffi- 
cient  interest  in  the  district  to  claim  the  per- 
formance of  the  daties  imposed  npon  the  defen- 
dants, and  thej  cannot  be  met  by  the  answer  that 
they  do  not  pay  enough  rates*  I  think  that  under 
the  oircumstances,  the  plaintilEs'  remedy  is  not  by 
indictment  only,  but  that  the  amount  expended 
by  them  in  performing  the  defendants'  daties  may 
well  be  recovered  in  this  action. 

Lush,  J. — I  am  of  the  same  opinion.  I  see  no 
analogy  here  with  the  case  of  Parsons  v.  The 
VesirjfofSU  Matthew,  Bethnal-green,  That  deci- 
sion is  clear,  upon  the  effect  of  the  96th  section  of 
the  Metropolis  Act  of  1855,  that  there  can  be  no 
liability  for  nonfeasance  upon  a  vestry  when 
acting  as  a  surveyor  of  highways.  But  this 
action  is  founded  upon  a  breach  of  the  specific 
duty  imposed  upon  vestries  and  district  boards  by 
section  125,  quite  apart  from  the  duty  of  a  sur- 
veyor. This  is  a  duty  towards  the  householders  of 
the  district  and  not  merely  a  duty  to  the  public, 
which  is  the  limit  of  the  liability  of  the  inhabitants 
of  a  parish  or  the  surveyor  of  highways  The 
plaintiffs  are  entitled  to  the  same  rights  as  any 
other  householders  in  the  district,  although  they 
are  by  express  statutoiy  enactment  exempted  from 
the  payment  of  the  full  rates  for  which  other 
householders  are  liable.  There  is  a  specific  duty 
upon  the  defendants  to  do  this  work  by  the  125th 
section,  and  other  sections  of  the  Act  have  the 
effect  of  depriving  the  occupiers  of  any  right  to 
interfere  with  the  defendants*  duties.  This  being 
so  why  should  not  an  action  lie  for  damage  caused 
by  the  breach  of  this  duty  P  The  case  finds  that 
"  by  reason  of  the  premises  the  plaintiffs  were 
damaged  and  obligea  to  employ  and  did  employ 
persons  to  remove  the  said  dirt,  ashes,  rubbish, 
and  filth,  and  became  liable  to  pa^  and  paid 
them  for  so  doing ;  and  the  expenses  incurrea  by 
the  plaintiffs  in  removing  the  same  amounted  to 
602.  Is."  The  defendants  are  not  a  fluctuating 
body,  but  are  liable  to  be  sued,  and  the  plaintiffs 
are  therefore  entitled  to  the  ordinary  remedy  by 
action  for  the  damage  so  caused  by  breach  of  the 
defendants'  statutory  duty. 

jvdffment  for  plaintiffs. 

Solicitors    for    plaintiffs,    James,   Curtis,    and 
James. 
Solicitors  for  defendants.  Mills  and  Lochyer, 
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Friday,  May  12,  1876. 
BiBNis  (app.)  V,  M\U8HALL  (resp.) 

Trespass  in  pursuit  of  gams — Bond  fide  claim  of 
riyhi—IdentUy  of  land—1  ^  2  Will  4,  c.  32, 
».  30. 

The  appellant  was  charged  (nith  trespass  in  pur^ 
suit  of  game,  under  1^2  Will  4,  c.  32,  «.  30,  and 
was  proved  to  have  shot  game  on  glebe  land  over 
which  the  rector  of  the  pariah  had  alwa/ys  exer- 
cised the  privilege  of  sporting.  The  appellant's 
defence  was  that  he  was  game  watcher,  employed 
by  three  gentlemen  who  were  proved  to  rent  shoot- 
ing from  the  lord  of  the  manor,  and  that  the  lord 


claimed    the   shooting  over   part  of  the  glebe 
under  an    Inclosure  Act.     Me  proved  that  his 
employers  ordered  him  to  go  upon  this  land,  but 
he  produced  no  evidence,  aUhough  an  adjourn" 
meat  was  offered  for  thai  purpose,  that  the  land 
upon  which  the  alleged  trespass  was  committed 
was  included  in  the  lands  over  which  his  em- 
ployers* shooting  extended,  nor  in  the  disputed 
part  of  the  glebe.     The  magistrate  decided  that 
the  appellant  had  no  bond  fide  davm  of  right  to 
shoot  on  this  particular  land,  and  convicted  him 
of  the  trespass. 
Held,  upon  a  case  stated  {Field,  J.  dissenting),  thai 
under  the  circumstances,  the  magistrate  utasjus' 
tified  in  convicting. 
This  was  a  case  stated  by  a  justice  of  the  peace  in 
and  for  the  county   of  Cumberland,  under  the 
statute  20  &  21  Yicb.  c.  43,  for  the  purpose  of  ob- 
taining the  opinion  of  the  court  on  questions  of 
law  which  arose  before  him,  as  hereinafter  stated. 
At  a  petty  sessions,  holden  at  the  public  office 
in  Workmgton,  in  and  for  the  division  of  Work- 
ington,  in  the  county  of    Cumberland,   on    the 
Ist  Dec.  1875,  and  by  adjournment  on  the  9th 
Feb.  1876,  an   information  preferred  by  Joseph 
Marshall    (hereinafter    called    the    respondent), 
against  Robert  Bimie  (hereinafter  called  the  ap- 
pellant), under  the  Act  1  &  2  Will.  4,  c.  32,  s.  30, 
charging  that   he,  the  said  Robert  Bimie,  did, 
within  three  calendar  months  then  last  past  (to 
wit)  on  the  13th  Nov.  1875,  at  the  parish  of  Work- 
ington, in  the  said  county,  unlawfully  commit  a 
certain  trespass,  by  entering  and  being,  in  the 
daytime  of  the  same  day,  upon  a  certain  close  of 
land,  in  the  possessio^i  and  occupation  of  Jacob 
Waugh   and   James   Armstrong,   in  pursuit  of 
game,  'without    the    license    or   consent  of   the 
owner  of  the  land  so  trespassed  upon,  or  of  any 
person  having  the  right  of  Killing  the  game  upon 
such  land,  or  of  any  other  person  having  any  right 
to  authorise  the  said  Robert  Bimie  to  enter  or  be 
upon  the  said  land  for  the  purpose  aforesaid,  con- 
trary to  the  statute  in  such  case  made  and  pro- 
vided, was  heard  and  determined  by  the    said 
justice,  the  said  parlies  respectively,  or  their  re- 
spective attorneys,  beinff  then  present ;  and  upon 
such  hearing  the  appellant   was  duly  convicted 
before  the  said  justice  of  the  said  offence,  and  he 
adjudged  him  for  his  said  ofience  to  forfeit  and 
pay  the  penalty  or  sum  of  I0.,  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  to  the 
respondent  the  sum  of  Zl  14«.  6d.  for  his  costs ; 
and  if  the  said  several  sums  were  not  paid  forth- 
with he  adjudged  the  appellant  to  be  imprisoned  in 
the  House  of  Correction  at  Carlisle,  in  the  said 
county,  for  the  space  of  seven  days,  unless  the 
said  several  sums,  and  all  costs  and  charges  of  the 
commitment  and  conveying  of  the  appellant  to 
the  said  house  of  correction  should  be  sooner 
paid. 

Upon  the  hearing  of  the  information  it  was 
proved  on  the  part  of  the  respondent  and  found  as 
a  fact  that  on  the  13th  Nov.  last  (the  day  named 
in  the  information)  the  appellant  was  upon  certain 
inclosed  land  in  the  parisn  of  Workington  afore- 
said, in  the  occupation  of  Jacob  Waugh  and  James 
Armstrong,  with  a  gun  in  his  possession,  with 
which  he  there  shot  a  partridge  and  a  hare.  And 
it  was  further  proved  on  the  part  of  the  respon- 
dent and  not  denied  by  the  appellant  that  the  land 
where  the  game  was  shot  formed  part  of  the  glebe 
land  belonging  to  the  rectory  of  Workington^ 
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On  the  first  day  of  hearing  it  was  alleged  on 
behalf  of  the  respondent,  and  not  denied,  that  the 
rector  of  Workington  or  his  licensee  had  id  ways 
exercised  the  privilege  of  sporting  over  the  land 
in  question ;  but  it  was  contended  on  behalf  of 
the  appellant  that  he  (the  appellant)  was  the  game 
watcner  for  Messrs.  Peter  Iredale,  Thomas  Harri- 
son, and  William  Garrnthers,  three  gentlemen 
who  claimed  to  be  the  lessees  of  the  right  of  sport- 
ing upon  the  land  in  question  under  Ifenry  Fraser 
Ourwen,  Esq.,  the  lord  of  the  manor  of  Working- 
ton, who  it  was  alleged  by  the  appellant  was  en- 
titled to  exercise  sporting  privileges  over  the  land 
bv  virtue  of  a  certain  Inclosnre  Act  passed  in  49 
deo.  3,  intituled  "  An  Act  for  Inclosing  Lands  in 
the  Townships  of  Workington  and  Winscales  and 
manor  of  Workington,  in  the  parish  of  Workington, 
in  the  County  of  Cumberland ;  "  but  as  the  appel- 
lant was  not  then  prepared  with  any  evidence  in 
support  of  his  allegation,  the  said  justice  did  upon 
the  application  of  the  appellant's  attorney  adjourn 
the  hearing  of  the  said  information ;  and  the  same 
information  next  (by  virtue  of  successive  adjourn- 
ments) came  on  for  hearing  on  the  9th  Feb.  last, 
and  it  was  incumbent  on  the  appellant  to  prove 
his  right  to  go  on  this  land.  The  first  witness 
called  by  the  appellant's  solicitor  was  Mr.  Tom  Mil- 
bum,  the  clerK  of  the  magistrates,  and  the  solicitor 
to  Henry  Fraser  Cur  wen,  Esq.,  who  deposed  that 
Mr.  Curwen  was  the  lord  of  the  manor  of  Working- 
ton, and  as  such  lord  claimed  the  riffht  of  shooting 
over  those  lands  in  the  parish  of  Workington 
which  were  within  the  manor  of  Workington,  and 
also  that  Mr.  Curwen  had  let  all  the  rights  of 
shooting  within  a  certain  defined  area  which  was 
outlined  blue  on  a  plan  then  produced  to  witness. 
Witness  also  produced  a  draft  lease  which  had 
been  prepared  and  agreed  to  between  the  appel- 
lant's employers  and  Mr.  Curwen,  m  which  the 
parcels  were  described  as  follows :  "  Secondly,  all 
that  the  right  and  liberty  of  shooting,  hawking, 
fowling,  coursing,  hunting,  and  sporting  over  all 
and  singular  that  portion  of  the  Curwen  estates  and 
manor  of  Workin^n,  situate  in  the  parishes  of 
Workington,  Distmgton,  and  Dean,  in  the  county 
aforesaid,  which  are  particularly  specified,  deline- 
ated, and  described  in  the  plan  drawn  upon  the  front 
skin  of  these  presents,  and  therein  outlined  with  a 
blue  colour,  now  belonging  to  or  vested  in  the 
lessors,  or  which  they  have  any  right  or  title  to 
use  or  enjoy."  No  questions  were  asked  this  wit- 
ness as  to  whether  the  land  trespassed  upon  was 
within  the  manor  or  Workington.  Another  wit- 
ness was  then  called  by  the  appellant,  who  stated 
that  he  had  lived  almost  all  nis  lifetime  in  the 
neighbourhood  of  Winscales,  and  had  farmed  land 
there  under  the  lord  of  the  manor.  That  he 
remembered  the  commons  before  they  were  in- 
closed, and  knew  the  land  occupied  by  the  respon- 
dent. That  some  of  it  belongea  to  the  Bector  of 
Workington  and  some  of  it  to  Mr.  Henry  Fraser 
Curwen,  but  that  he  thought  that  the  rector  would 
claim  the  common.  That  witness  did  not  know 
where  the  trespass  had  been  committed.  Mr. 
Thos.  Harrison,  one  of  the  appellant's  employers 
was  then  examined,  and  deposed  that  he  was  one  of 
the  parties  to  the  agreement  for  taking  the  game 
on  Workington  and  Winscales  Commons.  That 
the  appellant  was  their  gamekeeper,  and  they 
authorised  him  to  go  upon  that  land ;  it  was  not 
Marshall's  (the  responaent'n)  land,  but  land  in  the 
occupation  of  Messrs.  Waugh  and  Armstrong. 


The  portion  of  land  in  question  was  in  the  town- 
ship of  Workington.  The  respondent's  attorney 
objected  to  this  evidence,  as  Mr.  Harrison  did  not 
see  the  trespass  committed,  but  he  ordered  the 
man  to  go  on  the  land. 

It  was  contended  by  the  appellant's  attorney 
that  the  said  justice  had  no  jurisdiction  in  the 
matter,  as  a  bond  fide  question  of  title  was  raised 
by  the  proceedings,  and  that  the  appellant  had  a 
bond  fide  right  to  shoot  over  the  land  under  the 
agreement  with  Mr.  Curwen,  who,  it  was  alleged, 
was  entitled  to  the  game  by  virtue  of  the  provi- 
sions in  the  above-mentioned  Inclosnre  Act.  The 
respondent's  attorney  thereupon  proceeded  to 
address  the  said  justice  in  reply,  and  in  the  first 
place,  referring  to  the  draft  lease,  he  contended 
that  when  persons  other  than  the  lessees  sported 
upon  the  land  included  in  the  lease,  such  persons 
must  be  accompanied  by  the  lessees.  But  the 
said  justice  stopped  him,  and  he  then  contended 
that  no  evidence  had  been  produced  by  the  ap- 
pellant to  show  that  the  land  upon  which  the 
trespass  was  alleged  to  have  been  committed  was 
included  in  the  draft  lease,  or  was  within  the 
manor  of  Workington  ;  and  the  said  justice  being 
of  opinion  that  no  evidence  had  been  produced  by 
the  appellant  to  show  the  connection  of  the  land 
trespassed  upon  with  that  referred  to  in  the  draft 
lease,  or  that  the  land  trespassed  upon  was  within 
the  manor  of  Workington,  did  intimate  such 
opinion  to  the  appellant's  attorney,  .and  did  offer  to 
adjourn  the  case  again  to  enable  the  appellant  to 
produce  such  evidence;  but  the  appellant  s  attorney 
declined  to  accept  a  further  adjournment  of  the 
case,  insisting  that  he  had  set  up  a  bond  fide  claim 
of  title ;  whereupon  the  said  justice  convicted  the 
appellant  in  manner  before  stated,  being  satisfied 
that  no  bond  fide  claim  of  title  had  been  set  up  by 
the  appellant. 

The  question  of  law  arising  on  the  above  state- 
ments for  the  opinion  of  this  honourable  court, 
therefore,  is,  whether  the  said  conviction  was 
legally  and  properly  made.  If  this  honourable 
court  should  be  of  opinion  that  the  said  convic- 
tion was  legally  and  properly  made  then  it  is  to 
stand ;  but,  if  otherwise,  it  is  to  be  quashed. 

Bompaa  argued  for  the  appellant. — It  is  to  be 
observed  that  the  magistrate,  in  referring  to  the 
adjournment  until  the  9th  Feb.,  says,  in  the  case, 
that  "  it  was  incumbent  on  the  appellant  to  prove 
his  right  to  go  on  this  land."  That  statement, 
upon  which  only  can  this  conviction  be  justified,  is 
contrary  to  law.  There  was  no  dispute  as  to  the 
bond  fide  nature  of  the  appellant's  claim,  and  that 
being  so,  the  magistrate's  jurisdiction  was  thereby 
ousted.  The  question  which  the  magistrate 
further  consideml,  and  which  was  beyond  his 
jurisdiction,  was  whether  the  appellant  showed 
any  prima  fade  evidence  of  the  right  which  he 
admittedly  claimed  in  good  faith.  [Grove,  J. — 
Was  it  not  a  question  of  fact  for  him  to  decide 
whether  the  place  of  the  alleged  question  was 
within  the  bounds  of  the  right  he  claimed?] 
B.  V.  Cridland  (7  E.  &  B.  853)  was  decided  upon 
another  point,  but  the  opinions  expressed  concern- 
ing this  one  have  since  been  approved  and  acted 
upon  ;  the  general  rule  was  there  said  to  be  that 
in  case  of  summary  convictions  justices  have 
jurisdiction  to  determine  whether  the  claim^  of 
title  to  real  property  is  set  up  bond  fide;  but  if  it 
is  bond  fide  set  up,  they  have  no  jurisdiction  to 
proceed  further  in  the  matter    and  that  the  xnt>- 
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in  Btatnte  1  ft  2  Will.  4,  c.  32,  a.  30,  viz., 
"  that  any  Deraon  charged  with  any  each  trespass 
shall  be  at  liberty  to  proye  by  way  of  defence  any 
matter  which  would  have  been  a  defence  to  an 
action  at  law  for  such  trespass/'  does  not  give 
jostioes  jurisdiction  upon  a  charge  of  trespass  in 
pursuit  of  game,  to  determine  a  claim  of  title 
to  land  against  the  wish  of  the  defendants.  The 
lurisdiction  of  justices  under  this  statute  has 
been  recently  considered  in  the  Court  of  Common 
Pleas ;  although  the  conviction  was  affirmed,  the 
question  was  admitted  to  be  only  whether  a  rea- 
sonable and  honest  claim  of  right  was  involved  : 
{WaHeins  v.  Jlfcwor,  33  L.  T.  Rep.  N.  S.  352; 
L.  Eep.  10  0.  P.  662).  That  the  claim  of  right 
to  shoot  under  this  Inclosure  Act  was  a  reason- 
able question  appears  from  the  similar  question 
raised  before  the  Exchequer  Chamber  in  ^owerby 
V.  Smith  (31  L.  T.  Rep.  K  8.  309;  L.  Rep.  9  0.  P. 
624). 

Henry,  for  the  respondent. — The  magistrate 
was  right  in  demanding  some  proof  of  a  bond  fide 
daini  to  the  particular  land  over  which  the  appel- 
lant was  shooting.  A  man  claiming  to  shoot 
over  the  land  belonging  to  another  ought  to  do 
more  than  produce  a  lease  of  the  shooting  over 
some  lands  therein  described  —  he  should  give 
some  evidence  at  least  of  the  identity  of  the  land 
described  with  the  place  in  which  he  was  alleged 
to  be  trespassing.  An  opinion  was  expressed  by 
Wlliams,  J.  in  Morden  v.  Porter  (7  C.  B.,  N.  S., 
641),  that  the  party  trespassing  is  not  the  less 
guilty  of  the  onence  under  thia  Act  because  he 
bond  fide  believes  that  he  has  the  licence  of  the 
occupier  to  shoot  over  the  land.  And  this  was 
the  conclusion  of  the  Court  of  Queen's  Bench  in 
CcmweU  t.  Sand&re  (3  B.  &  S.  206). 

Bompas,  in  reply. — It  sufficiently  appears  that  a 
bond  Ada  claim  on  the  appellant's  part  existed, 
and  the  magistrate  had  no  right  to  consider  its 
nature  or  its  limit:  (Beg,  v.  Jtietices  of  Derby* 
9hirej  11  W.  R.  780).  Justices  are  judges  only  of 
whether  the  claim  is  bond  fide  and  reasonable : 
(LeaU  V.  Vine,  30  L.  J.  207,  M.  0. ;  Legg  v.  Fardoe, 
9  C.  B.,  N.  S.,  289)  and  this  was  admitted  by  every- 
body. 

dLsASBT,  B. — ^The  question  for  us  is  whether 
this  conviction  was  legally  and  properly  made. 
It  appears  to  me  that  it  was,  for  I  think  the  facts 
as  they  are  stated  justify  the  magistrate's  conclu- 
sion that  his  jurisdiction  was  not  ousted  by  any 
bond  fide  claim  of  title.  It  is  not  sufficient  for  a 
person  charged  under  this  Act  to  say,  I  claim  title 
to  this  land.  Neither  the  claim  is  to  be  allowed, 
nor  the  magistrate's  decision  is  to  be  supported 
without  some  substantial  foundation,  and  1  con- 
chide  from  the  facts  stated,  that  the  materials 
upon  which  the  magistrate  was  justified  in 
exercising  his  discretion  by  finding  no  bond  fide 
daim,  were  sufficient.  No  doubt  this  gentleman, 
the  rector,  had  always  enjoyed  the  right  of  shoot- 
ing over  this  ground ;  but  it  was  contended  that 
the  appellant,  being  the  game  watcher  of  three 
gentlemen  who  leased  some  shooting  from  the 
lend  of  the  manor,  was  exercising  the  lord's  right 
under  an  Inclosure  Act  to  shoot  over  the  same ; 
on  the  first  day,  the  appellant  being  unprepared 
with  his  evidence,  the  magistrate  adjourned  the 
fturther  hearing  of  the  information,  and,  as  he 
stales,  when  it  came  on  again,  it  was  incumbent 
on  the  appellant  to  pro^e  his  right  to  go  on  this 
land;  in  this  the  magistrate  was  quite  right,  at 


least,  to  the  extent  that  the  appellant  had  to  show 
a  bond  fide  claim  to  shoot  upon  the  particular 
land  on  which  he  was  alleged  to  be  trespassing. 
A  plan  and  a  draft  lease  were  produced  as  evi- 
dence on  his  behalf,  and  we  must  take  it  that  at 
this  period  of  the  case  before  the  magistrate  the 
onus  of  proof  rested  upon  the  appellant.      No 
question,  however,  was  asked  by  him  as  to  whether 
the  land  on  which  he  was  shooting  was  included 
in  the  demise  of  which  the  document  produced 
was  a  draft.    It  did  not  appear,  indeed,  that  any 
of  the  appellant's  witnesses  knew  where  the  al- 
leged trespass  had  taken  place.    The  magistrate 
intimated  to  the  appellant  s  solicitor  his  opinion 
of  this  deficiency  in  the  defence,  and  ofiered  an 
adjournment  to  supply  it ;  but  the  appellant  de- 
clined   the    offer,    and   elected   to   stand    upon 
what  he  had  proved.    The  magistrate  ma;^  fairly 
have  presumed  that  his  inability  to  establish  this 
identity  of  the  land  was  the  cause  of  his  refusal 
to  accept  another  adjournment.    He  at  all  events 
held  that  the  appellant's  omission  to  prove  what, 
if  possible,  must  have  been  very  easy,  was  suffi- 
cient to  throw  doubt  upon  the  good  faith  of  his 
claim  of  right.    The  magistrate,  concluding  that 
the  appellant  had  no  bond  fide  excuse  for  the  tres- 
pass, exercised  his  jurisdiction  and  convicted  him; 
and  I  think,  under  the  circumstances,  he  was  justi- 
fied in  doing  so. 

Gbove,  J. — I  am  of  the  same  opinion.  I  am  not 
prepared  to  say  this  case  might  not  be  read  in  a 
different  way,  but  I  think  it  is  capable  of  being 
interpreted  so  as  to  justify  the  conclusion  of  the 
magistrate.  It  seems  to  me,  we  may  fairly 
take  it  that  at  the  first  hearing  the  rector  was 
proved  to  have  always  exercised  the  right  of 
shooting  over  this  ground ;  and  it  became  then 
the  duty  of  the  appellant  to  show  a  bona  fide 
claim  of  right  to  shoot  at  the  same  place.  This  I 
assume  is  SW  the  magistrate  meant  when  he  said, 
"  it  was  incumbent  on  the  appellant  to  prove  his 
right  to  go  on  this  land."  Instead  of  showing  a  bond 
fide  claim  which  would  answer  the  charge  against 
him,  the  appellant  called  a  witness  who  gave  some 
evidence  of  his  right  to  shoot  over  some  land  not 
identified  with  the  locus  in  quo  of  the  alleged 
trespass,  but  he  never  asked  him  a  question  about 
that  particular  spot ;  and  his  other  two  witnesses 
carried  his  case  no  further.  The  magistrate,  upon 
this,  and  upon  the  appellant's  refusal  of  auotner 
adjournment,  not  unreasonably,  I  think,  concluded 
that  the  appellant's  claim  of  right  was  not  bond  fide, 
and  that  he  was  trespassing  upon  the  particular 
land  concerning  which  he  was  charged,  although 
he  might  have  some  claim  to  shoot  elsewhere.  I 
regret  that  the  case  is  not  stated  more  clearly  and 
decidedly ;  it  certainly  is  not  free  from  ambiguity, 
but  reading  it  as  I  do,  I  think  there  is  enough  m 
it  to  show  that  the  magistrate  might  have  been 
right. 

Field,  J. — ^I  am  not  able  to  come  to  the  same 
conclusion.  There  is  no  distinction  in  the  prin- 
ciples of  law  upon  which  we  base  the  inferences 
we  draw  from  the  case,  but  the  statements  are  so 
ambiguous  that  we  differ  as  to  their  efiect.  Lord 
Campbell  said  in  Reg,  v.  Oridland  (at  p.  867), 
**  Though  no  evidence  of  title  was  actually  offered, 
it  was  quite  clear  that  a  bond  fide  claim  of  title 
was  set  up ;  and  when  such  a  claim  is  so  set  up, 
it  seems  to  me  that  justices  have  no  longer  juris- 
diction to  proceed  to  a  summary  conviction." 
And  in  White  v.  Feast   (L.  Rep.   7   Q.  B.  353), 
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Blackburn,  J.,  said,  at  page  360,  with  respect  to  a 
fair  and  reasonable  sapposition  of  right,  **  I  am  far 
from  saying  that  there  may  not  be  many  cases 
where  orders  of  a  superior  might  well  afford  fair 
and  reasonable  ground,"  and  he  held  the  jastices 
were  right  in  their  conyiction  there,  because,  on 
the  evidence,  there  was  no  fair  or    reasonable 
grronnd  shown  for  the  appellant's  supposition.    I 
think,  upon  the  strength  of  those  authorLties,  that 
when  the  bona  fides  of  a  defendant's  claim  of  title 
is  ignored  by  a  magistrate,  he  is  bound  to  state 
clearly  his  grounds  for  arriving  at  such  a  conclu- 
sion.   I  doubt,  upon  the  statements  in  this  case, 
whether    the    magistrate    understood  what   was 
sufficient  for  the  appellant  to  prove,  or  even  what 
a  bond  fide  claim  of  riffht  means.    1  can  well 
imaRine  a  claim  of  this  kind  being  raised  upon  a 
good  foundation,  even  although  the  rector  has  long 
enjoyed  the  shooting.    It  was  proved  that  the 
appellant  was  authorised  to  go  upon  this  land  by 
the  people  who  rented  the   shooting  from    the 
lord  of   the  manor,   and  who  seemed   to  have 
a    bond  fide     claim    to    it.      Considering    the 
terms  of   the  lease,  and  all  the  circumstances, 
I  do  not  think  the  magistrate  was  justified  in 
drawing  the  inference  that  an  omission  to  put  a 
particular  question  was  proof  of  the  appellant's 
i>ad  faith  with    respect    to    his  defence.     This 
summary  jurisdiction  in  such  cases  ought  not,  in 
my  opinion,  to  be  extended,  and  the  exercise  of  it 
in  this  matter  ought  not,  I  think,  to  be  affirmed. 

Judgment  for  re^ondent. 

Leave  to  appeal  was  refused. 

Solicitor  for  appellants,  Biechoff,  Bompass,  and 
Bischoff. 

Solicitors  for  respondent,  Helder  and  Eoberts, 
for  J".  Webster,  Whitehaven. 


Frida/y,  April  28,  1876. 

BuKT  (app.)  V.  Chbeeybohw  (resp.) 

School  board  byelaw — Attendance  at  school — Work- 
shops—30  ^  31  Vict  c.  146,  «.  14 ;  33  ^  34  Vict 
c.  75,  «.  74. 
A  byelaw  made  by  a  school  board,  with  the  approval 
of  the  Education  Department,  under  the  Clemen' 
tary  Education  Act  1870  (33  ^  34  Vict.  c.  75),  s. 
74,  provided  that  all  children  in  the  district  sub' 
ject  to  the  Act  should  oMend  school  for  thirty 
hours  a  week. 
The  justices  refused  to  convict  the  respondent  for 
neglecting  to  cause  his  son,  between  five  a/nd  thi/r- 
teen  years  of  age,  to  attend  school  as  required  by 
thai  byelaw,  because  the  son  was  employed  in  a 
boot  manufactory,  wnd  cUtending  school  more  than 
ten  hours  a  week,  pursuant  to  the    Workshops 
Begulation  Act  1867  (30  ^  31  Vict.  c.  146),  s.  14. 
Held,  upon  a  case  stated,  thai  this  byelaw  was  not 
contrary  to  the  said  section  of  the  Workshops  Act, 
which  requires  every  child  who  is  employed  in  a 
workshop  to  attend  school  fo^'  at  least  ten  hours  a 
week ;  and  thai  the  respondent  ought  to  have  been 
convicted. 
This  was  a  case  stated  for  the  opinion  of  this 
court  by  two  justices  of  the  peace  in  and  for  the 
West  Biding  of  the  County  of  York  under  the 
statute  20  &  21  Yict.  c.  43,  on  the  application  in 
writing  of  the  said  Reginald  Bary,  the  appellant, 
who  was  dissatisfied  with  their  determination,  the 
appellant  having  duly  entered  into  a  recognisance 
to  prosecute  the  appeal. 


On  the  19th  Feb.  1876,  the  said  Beginald  Buiy 
duly  laid  information   in  dae^form  of  law   as 

follows : 

To  Joseph  Chenybohn,  of  "Bsanaief,  in  the  Coonty  of 
Toik,  shoemaker. 

West  Biding  of  Yorkshire,^ Whereas  infonntttlon  hath 
thia  day  been  laid  ter  Beginald  Bury  on  behalf  of  the 
School  Board  for  the  diatriet  of  the  Borooffh  of  Banuley 
in  the  aaid  Biding  before  one  of  the  aaid  joatioea  aoting 
in  and  for  the  Weat  Biding  of  the  Gonn^  of  Tork  for 
that  yoa  the  aaid  Joaeph  Cherrybohn,  reaiding  within  the 
aaid  diatriot  of  the  aaid  School  Board,  imd  within  the 
aaid  horongh  of  Barnaley,  being  the  parent  of  a  certain 
child  called  John  Cherrybohn,  residing  with  yon  within 
the  aaid  diatriet,  and  being  not  leea  than  fiye  nor  Dune 
than  thirteen  yeara  of  age.  did  within  aix  montha  last 
past,  to  wit  on  the  18th  Feb.  inat.,  onlawfoUy  neglect 
and  omit  to  canse  the  aaid  child  to  attend  aehool  aa  re- 
quired by  the  bye-lawa  of  the  aaid  School  Board,  made 
and  confirmed  in  pnranance  of  the  Elementary  Edncataon 
Act  1870,  there  being  no  reasonable  oanae  for  anoh  noiu 
attendance,  contrary  to  the  aaid  byeJawa. 

On  the  8th  March  1876,  the  said  information 
came  on  to  be  heard  before  the  said  justices  at  a 
petty  sessions  at  Bamsley  in  the  West  Biding  of 
the  County  of  York,  when  the  said  Beginald  Bnrjr 
appeared  before  the  said  justices,  and  also  the  win 
of  the  said  Joseph  Gherrvbohn. 

Upon  the  hearing  of  the  information,  Benjamin 
Glegg,  school  warden  to  the  said  board,  proved 
the  non-attendance  of  the  child  at.  school  on  the 
day  named,  and  that  the  child  was  twelve  years  of 
apre  on  the  11th  May  1875,  also  the  bye-laws 
of  the  said  school  board,  and  that  the  child  was 
in  ^e  third  standard  of  the  Goveniment  code  of 
February  1871. 

It  was  proved  by  the  wife  of  the  said  de* 
fendant,  and  admitted  by  the  said  informant 
Beginald  Bury,  that  the  said  child  was  employed 
in  the  boot  manufactory  of  Oharles  BoUinson,  in 
Bamsley  aforesaid,  and  attended  school  half  time 
regularly,  pursuant  to  the  Workshops  Begulation 
Act  1867  (30  &  31  Yict.  o.  146.) 

On  the  part  of  the  appellant  it  was  contended 
that  by  virtue  of  the  bye-laws  of  the  said  board 
made  in  pursuance  of  the  74th  section  of  the 
Education  Act  1870,  the  said  board  could,  if  ther 
thought  fit,  compel  cluldren  to  attend  school  foU 
time,  notwithstanding  that  such  children  were 
working  at  a  workshop  and  attending  school  in 
conformity  with  the  provisions  of  the  aforesaid 
Workshops  Begulation  Act.  That  there  was 
nothing  in  the  Workshops  Begulation  Act  re- 
straining the  compulsory  powers  conferred  on 
the  board  by  the  Education  Act,  as  the  former 
Act  merely  provided  that  child^ren  should  not 
work  except  on  certain  conditions  as  to  time  and 
education.  That  there  was  nothing  contrary  in 
the  said  bye-laws  to  anything  contained  in  any 
Act  for  regulating  the  education  of  children 
employed  in  labour,  and  that  the  said  Ednoation 
Act  overrode  the  said  Workshops  Act. 

The  said  justices,  after  hearing  the  whole  of  the 
evidence,  dismissed  the  information,  they  being  of 
opinion  that  as  the  said  child  was  fulfilling  the 
conditions  and  provisions  of  the  said  Workshops 
Begulation  Act,  the  School  Board  could  not  oom- 

Eel  him  to  attend  school  fall  time  under  the  said 
yelaws. 

The  question  of  law  arising  is,  are  the  Bamsley 
School  Board  able  to  enforce  their  byelaws  against 
children  under  thirteen  years  of  age,  who,  altnough 
not  obeying  such  byelaws,  attend  school  and  other- 
wise observe  the  conditions  of  the  Workshops 
Begulation  Act  P 
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Does  the  Ednoation  Act  1870  override  this  and 
other  Aotfl  regulating  the  ednoation  of  ohildren 
employed  in  laboar  p 

The  opinion  of  the  cocrt  is  therefore  asked 
apon  this  point. 

The  hye-laws  of  the  Bamsley  School  Board  had 
been  doly  approyed  b^  the  Ednoation  Department. 
By  one  of  them  the  time  required  for  the  attend- 
ance at  school  of  children,  subject  to  the  provisions 
of  the  Elementary  Education  Act  1870,  was  thirty 
honrs  a  week.  Another  bye-law,  the  third,  re- 
peated the  provisoes  contained  in  sub-sect  2  of 
sect.  74  of  that  Act,  the  last  being  that  nothing 
in  the  bye-laws  was  intended  to  be  contrary  to  any- 
thing contained  in  any  Act  for  regulating  the 
education  of  ohildren  employed  in  labour. 

Hugh  Shield  argued  for  the  a|}pelluit,  the  clerk 
of  the  School  Board. — The  question  is  whether  the 
bye-law  of  this  School  Board,  requiring  the  attend- 
ance of  all  children  within  the  district  for  thirty 
hours  a  week,  is  oontrary  to  the  provisions  of  the 
Workshops  Regulation  Act  1867  (30  &  31  Yict.  c. 
146),  and  therefore  invalid.    By  sect.  14  of  that 
Act  "The  following  regulations  shall  be  made 
(subject  to  the  provisions  hereinafter  mentioned) 
respecting  the  education  of  children  employed  in 
workshops :  (1)  Every  child  who  is  employed  in  a 
workshop  shall  attend  school  for  at  least  ten  hours 
in  every  week,  during  the  whole  of  which  he  is  so 
employed.    (2)  In  computing  for  the  purpose  of 
this  section  the  time  during  which  a  child  has 
attended    school   there    shall   not    be   included 
uy  time  during  which  such  child  has  attended 
either  (a)  in  excess  of  three  hours  at  any  one 
time,  or  in  excess  of  five  hours  on  any  day ;  or  (b) 
on  Sundays;    or  (c)  before  eight  o'clock  in  the 
morning,  or  after  six  o'clock  in  the  evening :  pro- 
Tided  that  the  non-attendance  of   any  child  at 
whooi  shall  be  excused — (1)  For  any  time  during 
which  he  is  certified  by  the  principal  teacher  of 
the  school  to  have  been  prevented  from  attend- 
ance by  sickness  or  other  unavoidable  cause ;  (2) 
for  any  time  during  which  the  school  is  closed  for 
the  customary  holidays,  or  for  some  other  tem- 
porary cause ;  (3)  for  any  time  during  which  there 
18  no  school  which  the  child  can  attend  within  one 
niile  (measured  according  to  the  nearest  road) 
from  the  workshop  or  the  residence  of  such  child.*' 
The  bye-laws  are  subject  to  sect.  74  of  the  Ele- 
meiitaiy  Education  Act  1870  (33  &  34  Yict.  c.  75), 
bj  which  "  Every  school  board  may  from  time  to 
time,  with  the  approval  of  the  Education  Depart- 
ment, make  bye-laws  for  any  of   the  following 
purposes:  (1)  Acquiring  the  parents  of  children 
of  such  age,  not  less  than  five  years  nor  more  than 
thirteen  years,  as  may  be  fixed  by  the  bye-laws,  to 
caase  such  children  (unless  there  is  some  reason- 
able excuse)  to  attend  school ;  (2)  Determining  the 
time  during  which  children  are  so  to  attend  school ; 
provided  that  no  such  bye-law  shall  prevent  the 
withdrawal  of  any  child  from  any   religious  ob- 
wrvance  or  instruction  in  religious  subjects,  or 
shall  require  any  child  to  attend  school  on  any  day 
szclusively  set  apart  for  religious  observance  by 
the  religious  body  to  which  his  parent  belongs,  or 
■ball  be  oontrary  to  anything  contained  in  any 
Aot  for    regulating    the  education  of   children 
employed  in  labour;    thirdly,  providing  for  the 
admission  or  payment  cl  the  whole  or  any  part  of 
the  fees  of  any  child,  where  the  parent  satisfies 
^  school  board  that  he  is  unable  from  poverty  to 
V^  the  same;  fourthly,  imposing  penalties  for 


the  breach  of  any  bye-laws ;  fifthly,  revokinp^  or 
altering  any  bye-law  previously  made.  '  Provided 
that  any  bye-law  under  this  section  requiring  a 
child  between  ten  and  thirteen  years  of  age  to 
attend  school  shall  provide  for  the  total  or  partial 
exemption  of   such  child  from  the  obligation  to 
attend  school,  if  one  of  her  Majesty's  inspectors 
certifies  that  such  child  has  reacned  a  standard  of 
education  specified  in  such  bye-law.    Any  of  the 
following  reasons  shall  be  a  reasonable  excuse, 
viz. : — iirst,  that  the  child  is  under  efficient  instruc- 
tion in  some  other  manner;  secondly,  that  the  child 
has  been  prevented  from  attending  school  by  sick- 
ness or  any  unavoidable  cause ;  thirdly,  that  there 
is  no  public  elementary  school  open  which  the 
child  can  attend  within  each  distance,  not  exceed- 
ing three  miles,  measured  according  to  the  nearest 
road  from  the  residence  of  such  child,  as  the  bye- 
laws  may  prescribe.    The  School  Board,  not  less 
than  one  month  before  submitting  any  bye-law 
under  this  section  for  the  approval  of  the  Educa- 
tion Department,  shall  deposit  a  printed  copy  of 
the  proposed  bye-laws  at  their  office  for  inspection 
by   any  ratepayer,  and  supply    a  printed  copy 
thereof  gratis  to  any  ratepayer,  and  shall  publish 
a  notice  of  such  deposit.    The  Education  Depart- 
ment before  approving  of  any  bye  laws,  shall  be 
satisfied  that  such  deposit  has  been  inade,  and 
notice  published,    and  shall  cause  such  inquiry 
to  be  made  in  the  school  district  as  they  tnink 
requisite.    Any  proceeding  to  enforce  any  bye  law 
may  be  taken,  and  any  penalty  for  the  breach  of 
any  bye  law  may  be  recovered  in  a  summary 
manner,  but  no  penalty  imposed  for  the  breach  of 
any  bye  law  shall  exceed  such  amount  as,  with 
the  costs,  will  amount  to  5s.  for  each  offence,  and 
such  bye  laws  shall  not  come  into  operation  until 
they  have  been  sanctioned  by  her  Maj  est  v  in  Council. 
It  shall  be  lawful  for  Her  Majesty,  by  order  in 
council,  to  sanction  the  said  bye  laws,  and  there- 
upon the  same  shall  have  effect  as  if  they  were 
enacted  in  this  Act."    With  respect  to  this  par- 
ticular point,  the  Workshops  Act  merely  limits  the 
common  law  right  of  parents  to  employ  their 
children  in  the  various  kinds  of  labour  there  men- 
tioned.   Thev  are  bound,  at  the  same  time,  to 
make  their  cnildren  attend  school  for  ten  hours  a 
week  at  least,  or  are  otherwise  liable  to  a  penalty. 
The  whole  statute  is  a  restraining,  not  an  enabling 
piece  of  legislation ;  the  preamble  says,  *'  Whereas 
Dv  the  Factory  Acts  Extension  Act  1867,  provi- 
sion is  made,  amongst  other  things,  for  regula- 
ting the  hours  during  which  children,  young  per- 
sons, and  women  are  permitted  to  labour  in  any 
manufacturing  process  conducted  i  i  an  establish- 
ment where  fifty  or  more  persons  are  employed. 
And  whereas  it  is  expedient  to  extend  protection 
so  far  as  respects  the  regulation  of  the  hours  of 
Ikbour  to  children,  young  persons,  and  women 
working  in  smaller  establishments." 

The  respondent  did  not  appear. 

Bramwell,  B. — I  certainly  wish  we  could  have 
heard  what  arguments  might  have  been  advanced 
on  the  respondent's  side;  but  I  hope  another 
appeal  may  oe  brought  upon  a  similar  case,  and 
in  that  hope  I  am  prepared  to  give  my  judgment 
now  upon  the  best  consideration  we  have  been 
able  to  Grivo  to  the  matter.  It  seems  to  me  our 
judgment  should  be  for  the  appellant.  I  think 
Mr.  Shield  took  an  accurate  view  of  the  Workshops 
Begulation  Act  1867,  when  he  contended  tbat  it 
was    not  an  enabling,    but   only  a   restraining 


344 


MAGISTKATES'  CASES. 


Div.  App.] 


Bust  (app.)  v,  Chsbbtbohn  (reap.). 


[Div.  App. 


Ftatate.    It    provides   that   a   parent  shall  not  ' 
work  his  -children  at  a  certain  age  except  upon 
certain  terms.    Amongst    other   restrictions    no 
child  under  thirteen  is  to  work  unless  he  attends 
school  for  ten  hour  a  week.    The  object  of  the 
statute  is  to  regulate  the  labour  of  children,  and 
incidentally    it   provides    them  with    a   certain 
amount  of  education.    The  Elementary  Education 
Act  1870,  was  passed  with  an  entirely  dilPorent 
object.    It    aims  at  and  provides  for  education 
only,  and  applies  not  only  to  children  employed 
in  labour  bat  to  all  children.    Unless  there  were 
an  express  limitation,  this  Act  would  govern  all 
previous  Acts  relating   in  any  way  to  the  same 
subject ;  and  it  is  perroctly  clear  that  this  byelaw 
would  be  justified,  except  for  certain  words  in  the 
Act  itself.    Let  us  consider  what  it  is  that  limits 
the  effect  of  the  Act.    The  question  turns  more 
upon  the  provision  in  the  Act  than  the  restriction 
in  the  byelaws.    The  3rd  byelaw  has  not  so  much 
effect  upon  the  question  as  the  proviso  in  the 
74th  section,  being  merely  a  precautionary  limita- 
tion.   They  may,  therefore,  be  both  of  them  in- 
terpreted together  by  the  meaning  of  the  words 
in  the  section  providing  that  no  byelaw  "  shall  be 
contrary  to  anything  contained  in  any  Act  for 
regulating  the  education  of  children  employed  in 
labour."    In  one  sense,  it  is  impossible  to  say  that 
this  does  not  introduce  a  state  of  things  contrary 
to  that  which  existed  before ;  it  is,  at  all  events, 
different,  but  to  my  mind  it  is  not  contrary  in  the 
sense  intended  by  the  Act.    I  think,  with  respect 
to  the  hours  for  attendance  at  school,  the  effect  is 
that  a  school  board  may  determine  the  required 
number  of  hours  per  week,  provided  that  m  the 
case  of  children  employed  in  workshops    those 
hours  are  not  less  than  ten  hours  a  week.    If  the 
time  fixed  for  all  children  were  less  than  ten  hours, 
that  would  have  been  **  contrary "  to  something 
contained  in  the  Workshops  Begulation  Act  1867. 
This  interpretation,  no  doubt,    gives  rise  1:0  a 
difficulty ;  for  unde/  the  Workshops  Act,  a  child 
employed  in  labour  must  attend  school  ten  hours 
a    week    until   he   is    thirteen,  without  qualifi- 
cation,   but    under    the    Education  Act   he    is 
exempt   from    that     duty    after   ten   years    of 
age,    if  he  attains    to    a    particular    standard, 
and  receives  a  certificate.     It  certainly  seems, 
looking  at  the  two  Acts  together,  that  even  with 
such  certificate  a  child  employed  under  the  Work- 
shops* Act  must  attend  ten  hours  a  week  at  school 
until  he  is  thirteen,  although  not  required  to  do 
so  by  the  School  Board.    Notwithstanding  this 
possibly  unintended  consequence  of  the  combined 
working  of  the  two  Acts,  I  can  entertain  no  doubt 
that  these  provisions  ought  to  be  read  together. 
Is  it  conceivable  that  a  school  board  should  be 
compelled  to  limit  the  better  education  to  children 
not  employed  in  certain  particular  kinds  of  labour, 
when  the  education  of  those  children  has  hitherto 
been  better  provided  for  than  that  now  uubject 
to  its  control  P    When  one  looks  at  the  objects  of 
both  statutes,  it  cannot  be  supposed  that    the 
children  brought  up    to    certain    named  trades 
should  be  worse  off  in  the  way  of  education  than 
those  employed  in  trades  not  mentioned  in  the 
Workshops   Begulation  Act.     Looking   at    the 
words  of  the  two  enactments,  these  bye- laws  are 
not  contrary  to,  although  making  some  alteration 
in,  the  previous  legislation  concerning  children 
employed  in  labour.    In  no  sense  can  they  be 
said  to  repeal  or  to  oppose  the  provisions  of  the 


Workshops  Act,'and  therefore  they  are  valid.    I 
think  the  appeal  must  be  allowed. 

Mellob,  J. — I  am  of  the  same  opinion.     It 
strikes  me  that  this  Elementary  Education  Act 
1870,  was  Intended  to  increase  the  amount  of 
education  which  had  been  required  by  preceding 
legislation,  and  we  have  merely  to  see  whether 
these  bye-laws  are  in  excess  of  the  power  conferred 
upon  school  boards  by  sect.  74.      The  principal 
object  of  the  Workshops  Regulation  Act  1867,  was 
to  limit  the  hours  of  children's  work,  parents  and 
employers  being  made  liable  to  carry  out  that 
object.    Incidentally,  as  I  understand,  some  pro- 
vision was  made  for  children  engaged  in  the  work 
concerning  which  this  enactment  was  passed,  the 
penalty  for  breach  of  this  provision  being  imposed 
upon  the  parents  only  ana  not  upon  the  employers. 
The  statue,  however,  only  applied  to  hanoicrafts, 
and  contained  no  enactments  for  the  education  of 
children  otherwise  employed.      The  Elementary 
Education  Act,  on  the  other  hand,  applies  to  all 
children,  and  there  is  nothing  contrary  to  any 
Act  for  regulating  the  education  of  children  em- 
ployed in  labour  in  enabling  school  boards  to  com- 
pel such  children  to  attend    school  for  longer 
periods  than  those  required  by  such  Acts.     It 
would  be  monstrous  to  hold  that,  because  children 
are  employed  in  handicrafts,  their  parents  are  to 
be  absolved  from  affording  them  so  good  an  edu- 
cation as   if  they   had  adopted  other  kinds  of 
labour,  or  were  not  at  work  at  all.    We  should 
circumscribe  the  efiect  of  the  Education  Act  in  a 
manner  which  I  think  was  never  intended  if  we 
were  to  hold  that  because  the  labour  laws  required 
of  these  children  ten  hours'  attendance  at  school 
a  week,  therefore  they  should  be  excused  from  the 
thirty  hours'  attendance  demanded  of  all  children 
by  the    bye-laws  under   the  Education  Act.    I 
think  there  is  nothing  in  these  bye-laws  oontraiy 
to  the  Workshop  Act,  and  I  arrive  at  the  same 
conclusion  as  my  brother  Bramwell  that  the  re- 
fusal of  the  justices  to  convict  the  respondent  was 
wrong.    I  should  have  been  p;lad  to  hear  argu- 
ment of  counsel  on  the  other  side,  but  I  entertain 
no  doubt  at  all  on  the  subject. 

Denman,  J. — I  quite  agree  that  it  is  unfortunate 
we  have  had  no  argument  for  the  respondent, 
but  I  feel  no  doubt  about  the  matter,  and  1  fully 
concur  in  allowing  this  appeal.  The  magistrates 
have  decided  on  the  ground  that  this  bye-law 
was  bad  in  that  by  its  general  words  it  required 
children  employed  in  workshops  to  attend  school 
thirty  hours  a  week  instead  of  the  ten  hours  neces- 
sary under  the  Workshops  Begulation  Act.  The 
magistrates  consider  that  this  bye-law  is  contrary 
to  the  ten  hours'  provision  of  the  statute ;  but  in 
order  to  adopt  that  view  we  should  have  to  read 
the  words  "ten  hours  at  least"  to  mean  "ten 
hours  and  no  more."  That  difficulty  is  a  sufficient 
reason  for  me,  but  I  agree  also  on  the  other  grounds 
given  by  my  brothers  Bramwell  and  Mellor. 

Judgment  for  appellant 
Solicitors  for  appellant,  Scuiderson  and  Corpe, 
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JwM  30  a/ad  Jubf  3, 1876. 

(Before  Lords  Chelmsfobd,  Hathebley  and 

0*Hagan.) 

Eso.  V.  The  Ghuachwaedens  of  Wigak  and 

OTHEBS. 

lEROB  FBOM  THE  COURT  OF  EXCHEQUER  CHAMBER, 

IN  ENGLAND. 

Loan  for  repairing  chv/rch — Aeaignment  of  rates — 
Bate  after  lapse  of  twenty  years — 5  Geo,  4,  c.  36, 
s.  1 — Mandamus, 
By  5  Geo.  4,  c.  36,  s.  1,  the  chwrchwardens  of  any 
parish  are  empowered   to  borrow  money  of  the 
Public  Works  Loan  Commissioners  for  specified 
purposes,  and  from  time  to  time    to  make  such 
annual  or  half-yea/rl/y  rates  for  the  repayment  of 
the  loan,  in  such  proportions  and  at  such  times 
as  shaU  be  directed  oy  the  commissioners,  and  to 
assign  the  rates  so  to  be  made  as  a  security  for  the 
repayment  of  the  loan  in  such  manner  as  the 
commissioners  shall  appoint,  and  so  as  to  secure 
the  repayment  of  the  principal  with  interest  at 
the  raie  of  41,  per  cent,  per  annum,  by  annual  or 
half-yearly   instalments  within    the   period    of 
twenty  yea/rs  at  farthest  from  the  advancing  of 
the  loan. 
In  184«9  the  churchwardens  of  W.  duly  borrowed 
4b40l.,  and  hy  indenture,  reciting  that  the  com- 
missioners had  directed  them  to  make  annual 
or   other  rates   to    secure   the   repayment,   they 
assigned  to  the  commissioners  all  the  rates  from 
time  to  time  to  be  made  pursuant  to  such  direc- 
tions or  otherwise,  under  the  provisions    of  the 
Act,  with  a  proviso  that  on  the  repayment  of  the 
principal  sum  by  twenty  yearly  instalments  of 
2272.,  together  with  interest,  then  the  assignment 
should  be  void.    Four  instalments  were  paid,  but 
after  1853  no  payment  was  made,  and  in  1871 
the  commissioners  obtained  leave  to  issue  a  man- 
damus to  the  chwrchwardens  to  make  a  rate  to 
pay  the  instalment  and  interest  due  in  1854. 
On  a  return  to  the  mandamus  setting  out  the  facts 

and  dates : 
Held,  on  demurrer  {affirming  the  judgment  of  the 
court  below),  that  the  return  was  a  good  anawei* 
to  the  writ,  for  the  statute  expressly  and  implicitly 
forbade  the  making  of  a  rate  after  the  lapse  of 
twenty  years  from  the  advance  of  the  loan. 
A  peremptory  writ  of  mandamus   issued   by  the 
(iueen*8  Bench  being,  in  effect,  a  decision  upon  the 
merits  of  the  case,  is  subject  to  review  by  a  Court 
of  Appeal. 
This  was  a  proceeding  in  error  from  a  jadcifinenfc  of 
the  Court  of  Exchequer  Chamber  (Lord  Coleridge 
C.J.,  Bramwell,  Cleasby,  and  Pollock,  BB.,  Keat- 
ing, Grove,  and  Denman,  JJ.)>  reported  ante,  vol. 
9,  p.  53 ;  L.  Rep.  9  Q.B.,  317 ;  30  L.  T.  Rep.  N.  S. 
569,  reversing  a  decision  of  the  Court  of  Queen's 
Bench  npon  a  demurrer  to  returns  to  a  writ  of 
mandamus. 

The  facts  appear  briefly  in  the  headnote  above, 
and  the  writ  and  returns  are  fully  set  out  in  the 
reports  in  the  court  below. 

The  Attorney-General  (Sir  J.  Holker,  Q.C.)  and 
Cotcie  appearecl  for  the  appellants. 

Manisty,  Q.C,  Lopes,  Q.C.,  Edwards,  Q.C.,  Filz- 
adam,  Kenelm  Digby,  and  Part,  for  the  various 
respondents. 
The  argument  turned  almost  entirely  upon  the 
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construction  of  the  Act  5  Geo.  4,  c.  36.     The 
following  authorities  were  cited  or  referred  to : 

Cortia  y.  Kent  Waterworks  Company,  6  A.  &  £.  794 ; 

Beg.  ▼.  8t.  Michael,  Southampton,  6  E.  A  B.  807  ; 

Reg.  ▼.  Hursthoume  Tarrant,  E.  B.  &  £.  246  j 

Rem  y.  8t.  Michael,  Pem^oke,  5  A.  &  E.  603 ; 

Rex  V.  Dursley,  5  A.  &  E.  10 : 

Piggott  y.  Bearblock,  4  Moo.  P.  C.  999 ; 

Harrison  y.  Stickney,  2  H.  of  L.  Caa.  108. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows : 

Lord  Chelmsford. — My  Lords,  the  determina- 
tion of  the  question  upon  this  appeal  depends 
entirely  upon  the  powers  of  the  Public  Works 
Loan  (Commissioners,  and  the  obligations  of  the 
churchwardens  of  Wigan  under  the  5th  Geo.  4, 
c.  36.    These  powers  and  obligations  are  clearly 
explained  and  limited  by  the  first  section  of  that 
Act.    "  It  shall  and  may  be  lawful  for  the  church- 
wardens and  overseers  of  the  poor  in  any  parish," 
with  certain  consents,  "  to  make  application  to  the 
commissioners  authorised  and  empowered  to  make 
advances  for  public  works,  for  any  loan  or  advance 
under  the  powers,  authorities,  provision?,  and  re- 
gulations of  the  said  Acts,  ana  this  Act,  of  such 
sum  or  sums  as  shall  be  necessary  for  defraying 
the  expense,  or  any  part  of  the  expense,  of  re- 
building, repairing,  enlarging,  or   otherwise  ex- 
tending   the    accommodHtion  in  any  church    or 
chapel  of  any  such  parish ;  and  if  such  commis- 
sioners shall  think  fit  to  entertain  puch  application, 
and  shall  be  satisfied  that  such  consent  as  required 
by  this  Act  has  been  given  and  obtained,  it  shall 
and  may  be  lawful  for  such  commissioners,  and 
they  are  hereby  authorised  and  empowered  to 
make  and  grant  any  such  loan  or  advance  for  th^ 
purposes  aforesaid,  in  such  manner  as  such  com- 
missioners are  empowered  to  make  any  loan  or 
advance  under  the  authority  of  the  said  recited 
Acts,  or  any  of  them,  and  it  shall  be  lawful  for  such 
churchwardens,  together  with  the  overseers  of  the 
poor  of  or  for  any  such  parish,  with  respect  to 
which  such  application  shall  be  made  and  granted 
to  receive  the  sum  or  sums  so  advanced,  and  to 
apply  the  same  for  the  purposes  mentioned  in 
such  application ;  and  from  and  after  the  grant  of 
any  such  loan  or  advance  it  shall  be  lawful  for  the 
churchwardens  and  the  overseers  of  the  poor  of 
the  parish,  in  respect  of  which  such  loan  or  loans 
shall  be  advanced  as  aforesaid,  and  their  successors 
from  time  to  time,  for  the  time  being,  and  .they 
are  hereby  authorised  and  required  to  make  such 
annual  or  half  yearly  rates  for  the  repayment  of  the 
sums  so  advanced  in  such  proportions  and  at  such 
times  as  shall  be  directed  and  appointed  by  the  said 
commissioners  in  that  behalf,  and  to  assign  the 
rates  so  to  be  made  as  aforesaid  as  a  security 
for  the  repayment  of  the  sums  so  advanced,  in 
such  manner  and  form  as  the  said  commissioners 
Bhali  direct  and  appoint,  and  so  as  to  secure  the 
repayment  of  all  sums  so  advanced,  with  interest 
thereon  at  and  ailer  the  rate  of  41.  per  centum  per 
annum,  by  annual  or  half-yearly  instalments,  on 
the  amount  of   the    principal   money  advanced, 
within  twenty  years  at  farthest  from  the  advancing 
of  any  such  sums  respectively."     It  was  argued, 
for  the  commissioners,  that  these  provisions  are 
merely  directory.     It  is  diflBcult  to  understand  in 
what  sense  this  is  meant,  for  nothing  can  be  clenrer 
to  my  mind  than  the  imperative  character  of  the 
Act  to  prevent  the  commissioners  making  a  loati 
on  any  other  terms  than  the  securing  the  repay- 
ment of  it  by  annual  or  half-yearly  instalments 
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within  the  period  of  twenty  years.  It  is  said  that 
the  commissioners  might  have  directed  the  rates 
to  he  made  in  different  proportions,  and  also  at 
different  times  in  each  year.  It  is  true  they  might, 
hut  it  certainly  would  not  have  heen  so  convenient 
as  what  they  have  done  in  fixing  the  annual  pay- 
ment at  a  certain  amount,  and  iu  requiring,  in 
general  terms,  yearly  or  half-yearly  rates  to  be 
made.  But  it  is  useless  to  consider  what  might 
have  been  done.  The  question  is,  whether  the 
parties  have  acted  in  obedience  to  the  Act.  The 
churchwardens,  by  the  indenture  of  17th  Sept. 
1849,  assigned  to  the  commissioners  the  annual  or 
other  rates  which  should  from  time  to  time  be 
made  under  or  iu  pursuance  of  the  direction  and 
appointment  of  the  commissioners,  by  virtue  of 
the  provisions  of  the  5th  Geo.  4,  c.  36,  with  a  pro- 
viso making  void  the  assignment  on  payment  of 
the  45402.  borrowed  by  annual  instalments  of  2272., 
which  would  amount  to  that  sum  in  twenty  years. 
It  was  argued  that  by  the  terms  of  this  proviso 
the  commissioners  might  accept,  and  the  church- 
wardens might  pay,  the  4540Z.  in  any  other  manner 
than  by  these  annual  instalments.  That  proviso 
provides  for  the  payment  first  of  all  of  the  in- 
terest on  the  amount  borrowed;  "and  the  further 
sum  of  227Z.  in  or  towards  the  discharge  of  the 
said  principal  sum  of  4540Z.,  until  the  whole  of  the 
said  principal  sum  of  4540Z.,  and  the  interest 
thereof,  shall  be  discharged;  then,  and  in  that 
case,  or  on  any  other  acceptance  of  the  said 
sum  of  45402.,  and  the  interest  thereof,  by 
or  under  the  order  or  direction  of  the  said  Public 
Works  Loan  Commissioners,  the  assignment 
hereby  made  as  aforesaid  shall  become  absolutely 
void."  Now,  it  appears  to  me  perfectly  clear  that 
any  stipulation  for  the  payment  of  the  loan  other- 
wise than  is  prescribed  by  the  Act,  cannot  possibly 
have  any  effect.  The  rates  having  been  thus 
assigned  to  the  commissioners,  rates  were  duly 
made  for  four  years,  and  the  annual  sum  of  2272., 
amounting  together  to  9082.,  was  paid  to  the  con^- 
missioners,  the  last  instalment  being  paid  on  the 
13th  Dec.  1853.  It  is  hardly  necessary  to  advert 
to  the  creation  of  new  parishes  out  of  the  parish 
of  Wigan,  as  by  sect.  15  of  the  5  Geo.  4,  this 
makes  no  difference  in  the  question.  It  is  stated 
in  the  special  case  that  the  commissioners  applied 
from  time  to  time  for  payment  of  the  instalments 
subsequently  due.  The  nature  of  those  applica- 
tions is  not  stated,  nor  down  to  what  time  they 
were  continued.  Nor  does  it  appear  that  the  com- 
missioners took  any  action  upon  them.  The  discon- 
tinuance of  the  payment  of  the  instalments  was 
occasioned  by  the  refusal  of  the  vestry  in  1854  to 
levy  a  church-rate,  and  no  church-rate  has  been 
raised  in  the  parish  of  Wigan  since.  No  proceed- 
ing on  the  part  of  the  commissioners  took  place 
until  the  year  1867,  when  the  Court  of  Queen's 
lionch,  upon  their  application,  granted  a  rule 
calling  on  the  churchwardens  to  show  cause  wh^  a 
writ  of  mandamus  should  not  issue  commanding 
them  to  make  a  rate  or  rates  for  payment  of 
48412. 15«.  lOd,,  interest  and  instalments  due  of  the 
principal  moneys  secured  by  the  indenture  of  the 
17th  Sept.  1849.  This  rule  was  enlarged  in  order 
that  a  special  case  miffht  be  stated  for  t.he  opinion 
of  the  court.  Upon  the  argument  of  the  case  the 
court  ordered  a  mandamus  to  issue  commanding 
the  churchwardens  to  make,  lery,  and  collect  a  rate 
for  payment  of  the  sum  of  22x1,,  one  year's  iostal- 
ment  of  the  loan  of  45402.  due  on  the  17th  Sept. 


1854,  and  interest  on  the  balance  of  the  principal 
sum.  Betums  were  made  to  the  mandamiuB  which 
were  demurred  to.  The  Court  of  Queen's  Bench 
gave  judgment  for  the  prosecutors  on  the  demurrer, 
and  ordered  the  peremptory  mandamus  to  issue, 
which  is  the  subject  of  our  consideration.  It  is 
unfortunate  that  there  is  not  the  slightest  report 
of  any  of  these  proceedings  in  the  Queen's  Bench, 
so  that  we  are  deprived  of  the  advantage  of 
knowing  the  reasons  which  led  the  court  to  the 
conclusion  that  the  peremptory  mandamus  ought  to 
be  issued.  The  Court  of  Exchequer  Chamber  has  de- 
cided unanimously  that  it  ought  not  to  have  issued. 
In  considering  the  case,  it  is  necessary  to  clear 
the  way  of  a  difiSculty  which  has  been  raised  as  to 
the  power  of  any  other  court  to  question  the  issuing 
of  a  writ  of  mandamus  by  the  Queen's  Bench,  which 
it  is  said  is  a  matter  entirely  of  discretion.  The 
Chief  Justice  of  the  Common  Pleas  appears  to  me 
to  give  some  countenance  to  this  suggestion.  His 
Lordship  says  (L.  Bep.  9  Q.  B.  325 ;  30  L.  T.  Bep. 
N.S.  574),  "  There  is  nothing  shown  save  that  the 
money  has  not  been  paid,  and  this,  it  may  be,  by 
consent  of  the  commissioners;  though,  indeed, 
some  years  ago  they  appeared  to  have  asked  for  it, 
but  to  have  made  no  attempt  to  enforce  com- 
pliance with  their  request  by  any  legal  measure. 
Had  this  been  shown,  and  if  there  was  a  question 
whether  they  had  come  in  a  reasonable  time, 
calling  on  the  parish,  the  same  persons  as  near 
as  might  be,  to  make  good  their  default,  then  if 
the  right  is  discretionary  the  indgment  of  the 
Queen's  Bench  on  the  motion  for  the  7nandamus 
would  be  final.  But  no  question  of  discretion  of 
this  nature  arises  in  this  case."  And  in  another 
part  of  his  judgment  his  Lordship  says  (L.  Bep. 
9  Q.  B.  323 :  30  L.  T.  Bep.  N.S.  573),  "  The 
Court  of  Queen's  Bench,  supposing  it  to  be  a 
matter  of  discretion,  do  not  state  that  they  have 
in  fact  exercised  that  discretion  upon  the  parti- 
cular circumstances  of  this  case,  or  whether  they 
were  of  opinion  that  the  commissioners  were  en- 
titled to  the  writ  ex  debito  justitias,  and  that  no 
question  of  discretion  arose."  Now  there  appears 
to  me  to  have  been  some  little  confusion  upon 
this  subject,  which  can  easily  be  removed.  A 
writ  of  mandamus  is  a  prerogative  writ,  and  not 
a  writ  of  right,  and  it  is  in  this  sense  in  the  dis- 
cretion of  the  court  whether  it  shall  be  granted  or 
not.  The  court  may  refuse  to  grant  the  writ  not 
only  upon  the  merits,  but  upon  some  delay,  or 
other  matter  personal  to  the  party  applying  for  it ; 
in  this  they  exercise  a  discretion  which  cannot  be 
questioned.  So  in  cases  where  the  right  in 
respect  of  which  a  rule  for  a  mandamus  is  granted 
upon  showing  cause  appears  to  be  doubtful,  the 
court  frequently  grants  a  mandamus  iu  order  that 
the  right  may  be  tried  upon  the  return,  this  also 
is  a  matter  of  discretion.  But  where  the  court 
grants  a  peremptory  mandamus,  which  is  a  deter- 
mination of  the  right,  and  not  a  mere  dealing 
with  the  writ,  they  decide  according  to  the  merits 
of  the  case,  and  not  upon  their  own  discretion, 
and  their  judgment  must  be  subject  to  review,  as 
in  every  other  decision  in  actions  before  them. 
Now  ought  this  mandamus  to  have  issued  P  That 
question  depends  entirely,  as  I  have  already  said, 
upon  the  Act  of  Parliament.  The  commissioners 
oould  onlv  make  loans  upon  certain  conditions. 
The  churchwardens  could  only  borrow  upon  certain 
conditions.  The  condition  upon  the  commissioaers 
is    that  they  must  lend  on  Becnrity  of  rates  for 
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the  repayment  of  annnal  or  half-yearlj  instal- 
ments within  twenty  years  at  the  farthest.  They 
have  no  power  to  lend  on  any  otlier  terms. 
The  condition  on  the  oharch  wardens  is  that 
they  mnst  borrow  on  the  terms  of  repaying  the 
loan  by  annnal  or  half-yearly  rates  within  twenty 
▼ears.  They  can  borrow  upon  no  other  terms. 
The  intention  of  the  Act  with  respect  to  these 
loans  appears  to  be  that  the  ratepayers  in  the 
parish,  a  fluctuating  body,  should  be  chargeable 
for  twenty  years  with  rates  in  discharge  of  the 
loan,  but  that  ratepayers  after  twenty  years  should 
not  be  liable,  which  could  not  be  unless  after  the 
twenty  years  the  rates  were  no  longer  chargeable 
with  repayment  of  the  loan.  This  is  carefully 
prcmdea  for  by  the  direction  as  to  annnal  pay- 
ments to  be  made  in  twenty  years.  Now  the 
mandamus  issued  in  1871  is  to  levy  a  rate  for  the 
payment  of  the  instalment  due  on  the  14th  Sept. 
1854.  This  rate  must  necessarily  be  levied  more 
than  twenty  years  from  the  advancing  of  the  loan 
in  1849,  and,  as  it  appears  to  me,  in  the  teeth  of 
the  Act.  If  this  can  be  supported  it  will  follow 
that  the  churchwardens  may  be  called  upon  year 
by  year  for  fifteen  years  to  levy  rates  for  the  pay- 
ment of  the  instalments ;  for  it  was  not  considered 
by  the  Queen's  Bench  that  the  whole  arrears  can 
be  required  to  be  discharged  by  a  single  rate, 
which,  however,  would  be  eaually  objectionable. 
It  is  unnecessary  to  examine  tne  cases  which  have 
been  cited,  none  of  which  appears  to  me  to  have 
any  application;  nor  is  it  necessary  to  consider 
whether  it  was  incumbent  upon  the  Uommissioners 
to  be  active  in  enforcing  their  rights,  nor  whether 
they  had  any  remedy  personally  against  the 
churchwardens  under  the  indenture  of  the  17th 
Sept.  1849.  I  confine  myself  entirely  to  the  Act 
opon  which  the  whole  question  turns,  and,  looking 
at  that  alone  it  seems  to  me  to  be  perfectly  clear 
that  not  by  implication  only,  but  by  the  most  ex- 
press language,  it  prevents  a  rate  for  the  repay- 
ment of  the  loan  by  the  commissioners  being 
made  after  twenty  years  from  the  time  when  the 
money  was  advanced.  I  submit  to  your  Lord- 
ships that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  ought  to  be  affirmed. 

Lord  Hatheblbt. — My  Lords,  I  have  come  to 
the  same  conclusion  after  hearing  the  able  argu- 
ments which  have  been  advanced  at  the  Bar  on 
both  sides  of  this  question.  I  may  put  out  of  the 
case  at  once  whst  I  may  call  the  incidental  ques- 
tion, which  my  noble  and  learned  friend  has 
touched  upon,  namely  the  question  of  how  far  the 
direction  of  the  Court  of  Queen's  Bench  is  to  be 
regarded  as  a  point  of  discretion  on  the  part  of 
the  Court.  I  entirely  agree  in  the  view  taken  by 
my  noble  and  learned  friend  that,  when  the  Court 
of  Queen's  Bench  are  invited  to  make  an  order  by 
way  of  mandamus,  it  is  no  more  in  the  power  of 
that  Court  than  of  any  other  court  to  direct 
that  to  be  done  which  is  not  lawful.  Upon  a 
prerogative  writ  there  may  arise  many  matters  of 
discretion  which  may  induce  them  to  withhold  it, 
matters  connected  with  delay,  matters  connected 
in  certain  cases  possibly  with  the  conduct  of 
the  parties,  and  when  they  have  exercised 
their  discretion  in  directing  that  which  is  in 
itself  lawful  to  be  done,  I  apprehend  that  no  other 
court  can  question  their  discretion  in  so  directing. 
But  with  regard  to  that  which  is  in  itself  lawful 
to  be  done,  they  are  open  to  correction,  as  every 
other  court  is,  by  the  Court  of  Appeal,  or  by  a 


higher  anthority.    The  question  we  have  really  to 
consider  in  this  case  is  whether  or  not  that  which 
the  churchwardens  were  directed  to  do  by  the 
mandamus  in  question  was  a  thing  which  they 
could  by  law  be  ordered  under  any  circumstances 
to    do.      That    roust  depend  entirely  upon  the 
authority  derived  from  the  special  Act  of  Parlia- 
ment under  which   they  professed  to  act.    Un- 
doubtedly they  have  not  at  common  law  any  right 
to  raise,  or  direct  to  be  raised,  a  rate  which  is  for 
purposes  which  are  in  themselves  retrospective. 
The  principle  of  that  is  very  clear.    It  is  not  right 
on   the  one  hand  that  those  who  have  had  the 
benefit  of  work  done  should  be  exempt  for  several 
years,  and  perhaps  exempt  altogether,  From  the 
change  and  fluctuation  which  takes  place  among  the 
inhabitants,  from  making  any  contribution  to  the 
expense  of  the  work,  and  should  throw  upon  those 
who  succeed  them  the  whole  of  that  duty.     And 
again,  as  regards  the  general  law,  it  has  been  held  that 
with  reference  to  retrospective  rates,  except  under 
special  powers  contained  in  special  Acts  of  Parlia- 
ment for  that  purpose,  it  is  not  right  to  throw  any 
past  expenditure  upon  a  succeeding  class  of  in- 
nabitants  of   the  district  affected  by  the  work. 
But  it  was  found  by  the  Legislature  that  there 
were  certain  works  of  a  permanent  character  which 
it  might  be  wise  to  execute,  and  in  such  cases 
those  who  came  after  would  Lave  the  benefit  of 
the  work  proposed  to  be  done ;  and  therefore  from 
time  to  time  Acts  of  Parliament  have  been  passed 
with  this  view,  and  public  moneys  have  been  vested 
in  certain  commissioners,  called  "  the    commis- 
sioners of  loans."    These  commissioners  have  been 
authorised  to  make  advances  under  Acts  of  Parlia- 
ment, but  Parliament  has  at  all  times  carefully 
made    provision,     according     to    what    seemed 
to    the  wisdom  of    the   Legislature  to  be  right 
at    the    moment,    for    the    repayment    of   those 
moneys  by  charges  which  would  affect  subsequent 
inhabitants  of  the  district  which  would  obtain  the 
benefit  which  was  to  be  secured  by  the  loan  to  be 
advanced.      Among   other  things   the   object  of 
building   or    repairing  churches    has   been    con- 
sidered to  be  a  proper  object  for  such  advances ; 
and,  accordingly,  in  the  Act  of  Parliament  before 
your  Lordships  on  the  present  occasion,  among 
various  objects  for  which  the  power  is  given  of 
charging  the  rates  upon  the  parish,  we  find  that 
one  is  the  repairing  of  churches,  and  that  is  the 
object  we  have  before  us  for  consideration  to-day. 
Another  object,  dealt  with  in  the  3rd  section,  is 
the  building   of    new  churches,  and  another  is 
increasing    the  accommodation  for    students    in 
colleges    at  the    universities.    But  in  all  those 
cases  very  careful  provision  is  made  for  the  mode 
in  which  the  loan  is  to  be  raised,  and  the  security 
to  be  given.    My  Lords,  we  find  in  the  1st  clause 
of  the  Act,  which  is  the  clause  we  have  to  construe 
now,  the  loan  being  one  for  the  repairing  of  a 
church,  that  provision  is  made  in  the  first  place 
that  the  commissioners  may  lend  moneys,  and  in 
the  next  place  that  the  churchwardens  and  the 
overseers  of  the  poor  of  a  parish  may  receive  a 
loan,  under  certain  provisions  as  to  consents  and 
the  like,  which  have  been  complied  with  in  this 
case ;    and  they  having  received  the  loan,  then 
comes  this  clause,  under  which  the  commissioners 
must  now  seek  the  repayment  of  the  money  lent, 
if  they  can  obtain  it  at  all.     [His  Lordship  read  the 
latter  part  of  sect.  1  of  the  Act,  as  set  out  above, 
and  continued:]    Now,  without  looking  in  the 
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first  instance  to  the  deed  which  has  been  executed 
under  the  authority  of  this  clause,  let  us  just  see 
what  the  authorities  and  powers  of  the  church- 
wardens were.  They  could  do  nothing  except 
under  this  Act;  let  us  see  what  the  Actr autho- 
rises them  to  do.  They  were  authorised  to  assign 
the  rates,  and  they  were  authorised  to  assign 
them  in  such  a  manner,  and  the  instalments  of  the 
loans  were  to  be  payable  in  such  proportions,  and 
at  such  times,  as  should  be  directed  by  the  com- 
missioners. But  both  the  commissioners  and  the 
churchwardens  were  limited,  as  it  appears  to  me, 
plunly  and  distinctly  by  the  close  of  this  sentence, 
which  tells  you  in  what  manner  the  repayment 
was  to  be  secured.  It  was  to  be  repaid  with  in- 
terest thereon  by  instalments  spread  over  a  "period 
of  twenty  years  at  farthest "  from  the  advance.  It 
appears  to  me  that  they  could,  therefore,  give  no 
security  beyond  a  security  for  the  repayment 
within  that  particular  time ;  they  could  give  no 
security  which  should  postpone  the  repayment, 
by  instalments  or  otherwise,  to  any  later  period 
than  twenty  years  from  the  advance.  In  giving 
to  the  commissioners  full  authority  to  direct  how 
and  in  what  form  the  annual  or  half-yearly  pay- 
ments should  be  made,  the  Legislature  appears 
to  have  thought  they  could  trust  a  public  body 
like  the  commissioners  with  the  power  of  seeing 
that  all  should  be  done  justly  and  fairly ;  other- 
wise it  might  be  said  that  it  would  be  possible, 
under  the  particular  words  of  this  section,  for  the 
commissioners  to  say,  you  can  begin  to  pay  the 
instalments  at  the  tenth  year  from  the  date  of  the 
ailvance,  paying  none  in  the  interim,  and  so,  by 
means  of  an  operation  of  double  instalments, 
as  it  were,  secure  the  payment  of  the  ad- 
vance by  the  end  of  the  twenty  years.  But 
I  apprehend  that  that  would  not  be  a  rea- 
sonable exercise  of  their  duty,  and  it  would  not  be 
one  which  we  ought  to  impute  to  them,  or  which 
the  Legislature  contemplated  as  possible  on  the 
part  of  the  commissioners.  I  make  the  observa- 
tion that  they  have  considerable  powers  given  to 
them  as  to  proportions  and  as  to  times,  for  they 
are  to  be  such  proportions  and  such  times  as  the 
commissioners  may  direct,  and  I  apprehend  that 
that  power  was  given  for  the  express  purpose  of 
enabling  the  commissioners,  in  a  reasonable  and 
proper  manner,  to  take  the  best  steps  they  could  for 
securing  to  themselves  the  repayment  of  the 
money  within  twenty  years  from  the  advance. 
They  would  have  to  see  what  a  reasonable  rate  to 
be  raised  iu  each  succeeding  year  would  be  in  the 

E articular  parish  in  question,  whether  there  should 
e  an  increase  or  a  diminution  in  the  amount, 
according  aa  the  parish  might  increase  or  might 
diminish  in  population,  or  the  like.  At  all  events 
this  power  furnishes  an  answer  among  other 
things  to  the  objection  which  has  been  raised  as 
to  the  difficulty  that  might  occur  with  respect  to 
the  payment  of  the  last  instalment,  that  difficulty 
having  been  of  this  nature.  It  was  said  in  the 
course  of  the  argument,  you  cannot  apply  for  a 
rate  until  the  money  is  due,  and  if  the  lasb  instal- 
ment will  be  due  at  such  a  time  that  you  cannot 
secure  to  yourself  the  payment  by  a  rate,  you  will 
have  to  lose  the  last  instalment  altogether.  It  is 
an  answer  to  that  to  say  that  the  oommissioners 
have  power  to  make  such  arrangements  as  to 
proportions  and  as  to  times  of  making  payments 
as  would  enable  them  to  have  the  last  instalment 
paid  by  means  of  a  rate  levied  at  a  time  when  it 


would  fall  within  the  twenty  years.  Under  this 
provision  in  the  Act  arrangements  would  be 
made  whereby  the  oommissioners  could  secure 
themselves  against  a  loss  of  that  description. 
Then  we  come  back  again  to  the  aaestion 
what  is  the  power  the  churchwardens  nave  of 
levying  rates,  and  what  is  the  power  the  oommis- 
sioners have  of  directing  payments  P  They  appear 
to  have  acted  very  properly  in  their  mode  of 
having  the  deed  prepared.  I  need  not  go  throup^h 
its  details ;  the  deea  is  so  prepared  as  to  recite 
that  it  is  intended  that  the  payment  shall  be 
made  in  the  manner  and  in  the  proportions  after- 
wards directed  by  the  commissioners.  Then  there 
comes  the  assignment  of  the  rates ;  then  there  is  a 
provision  which  would  be  called  in  an  ordinary  mort- 
gage deed  a  proviso  for  redemption,  which  points 
out  the  particular  periods  at  wnich  the  instalments 
shall  be  paid.  The  deed  being  dated  September 
1849,  the  first  instalment  of  a  portion  of  tne  prin- 
cipal together  with  interest  is  directed  to  be  paid 
in  September  1850,  and  then  in  each  succeeaing 
year  the  payments  of  2272.  of  principal,  and  an 
amount  oi  interest,  diminishing  in  proportion  as 
the  debt  itself  would  diminish,  are  to  be  paid  by 
successive  instalments.  If  everything  had  been 
rightly  and  properly  done  according  to  the  pro- 
visions of  the  deed  this  would  have  been  the  mode 
of  paying  off  the  debt.  Then  it  says  the  deed  will 
be  completely  avoided  by  paying  all  those  instal- 
ments. I  apprehend  that  that  was  a  very  proper 
form  of  deed,  and  that  all  that  can  be  claimed  by 
the  commissioners  is  that  which  alone  the  Act 
authorises  them  to  receive,  and  that  which  they 
have  provided  should  be  paid  to  thom  by  their 
deed.  The  case  is  clear  of  all  the  authorities 
which  have  been  cited,  because  they  appear  to 
have  been  decided  upon  the  simple  ground  that  if 
there  is  an  express  power  of  charging  indefinitely 
the  rates  that  power  will  not  bo  diminished  because 
there  is  a  provision  made  for  the  payment  of  the  debt 
in  a  certain  manner,  there  being  no  proviso  that  if 
the  debt  is  not  paid  in  that  manner,  it  is  to  be  ac- 
quitted or  discharged.  If  there  is  a  charge  upon 
the  whole  of  the  rates  indefinitely  and  in  perpetuity, 
then  the  mode  of  making  the  payment  which  is 
pointed  out  will  not  invalidate  the  charge.  But 
if  you  find  in  an  Act  of  Parliament  like  this  one 
particular  power  of  effecting  the  object,  and  that 
power  cannot  now  be  further  pursued,  because  the 
time  has  been  allowed  to  pass,  then  I  apprehend 
that  all  that  one  can  say  is  that  the  security  is  not 
one  which  will  carry  and  proceed  further  than  the 
very  form  and  extent  in  which  it  is  framed,  which 
is  in  pursuance  of  the  Act,  and  that,  therefore,  the 
commissioners,  having  been  directed  to  take  steps 
to  provide  for  the  payment  of  these  sums  as  they 
become  due,  cannot  now,  in  the  year  1876,  obtain 
payment  of  those  instalments  which  were  due 
under  the  deed  in  1854.  I  do  not  think  that  any 
argument  arises  from  any  of  the  other  clauses  in 
the  same  Act  of  Parliament.  In  fact  it  is  only 
idem  per  idem  to  a  great  extent.  If  anything  they 
would  rather  incliue  my  mind  against  the  view 
contended  for  by  the  appellants,  because  after  the 
4th  clause  has  directed  that  the  colleges  shall 
have  the  power  to  borrow  money,  and  make  pro- 
vision by  their  deeds  for  the  assignment  of  the 
college  property,  so  that  the  debt  may  be  paid  off 
like  parochial  debts,  in  the  course  of  twenty 
years,  the  following  clause,  the  5th,  contains  an 
express  proviso  that  no  other  instruments  and  no 
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other  powers  of  charging  college  estates  shall 
hare  any  effect  under  the  Act.  It  is  not  necessary 
for  me  to  say  any  more  with  regard  to  those  later 
daases  on  the  present  occasion,  for  the  case  we 
are  disposing  of  is  not  one  of  a  college  at  all ;  hat  it 
appears  to  me  thatif  it  were  necessary  to  decide  upon 
the  effect  of  them  it  would  be  open  to  great  ques- 
tion and  argument  whether  the  successors  in  the 
college  could  not  say :  "  There  is  no  authority  to 
extend  this  security  beyond  theperiod  pointed  out 
by  the  Act  of  Parliament."  However,  I  say  no 
more  upon  the  other  matters  contained  in  the  Act 
of  Parliament  beyond  this,  that  they  do  not  con- 
vince me  that  one  is  wrong  in  coming  to  the  con- 
dasion  to  which  mv  noble  and  learned  friend  has 
come,  and  to  which  I  have  also  come,  upon  the 
clause  we  are  called  upon  to  construe,  namely  the 
first  clause. 

Lord  O'Haoan.— My  Lords,  I  concur  in  the 
judgment  of  the  Ezcheouer  Chamber,  but  I  do 
not  desire  to  be  understood  as  adopting  all  the 
reasons  on  which  that  judgment  was  grounded. 
Twenty-seven  years  have  elapsed  since  the  loan 
was  made,  of  whicli  the  Public  Works  Commis- 
sioners seek  now  the  repayment,  and  twenty-three 
years  ago  the  parishioners  of  Wigan  and  the  adja- 
cent townships  appear  to  have  repudiated  liability 
for  that  loan,  and  declined  to  pay  any  instalments 
upon  it,  and  have  ever  since  been  allowed  by  the 
commissioners  to  succeed  in  their  passive  resist- 
ance to  a  claim  which  was  apparently  made  more 
than  once,  but  when  exactly,  how  often,  or  under 
what  circumstances,  your  Lordships  are  not  at  all 
uformed.  The  commissioners  in  no  way  account 
for  this  singular  delay  and  inaction,  which  is  the 
more  remarkable  as  the  statute  (6  Geo.  4,  c.  36) 
cast  upon  them  the  duty  of  enforcing  the  discharge 
of  the  debt  by  yearly  or  half  yearly  rates,  **  in  such 
proportions  and  at  sach  times  as  they  should  think 
proper  to  direct  and  appoint."  Within  the 
lengthened  period  during  which  the  commis- 
sioners have  been  so  strangely  quiescent  it 
is  stated  in  the  various  returns  to  the  man- 
damue,  and  not  denied,  that  several  dis- 
tricts have  been  severed  from  the  pariah  to  which 
the  loan  was  made,  on  the  requisition  of  a 
majority  of  its  inhabitants,  and  have  become 
separate  parishes  for  the  purpose  of  levying 
rates,  and  entitled  to  the  benefit  of  the  exemption 
from  liability  to  contribute  to  the  repair  of  their 
respective  parish  churches,  under  58  Geo.  3, 
c  4b,  s.  71,  after  twenty  years  from  the  dates  of 
their  consecration.  So  that  if  the  contention  of 
the  appellants  be  sustained,  the  debt  incurred  by 
one  set  of  people  will  be  enforced  against  another. 
Those  who  have  received  the  benefit  wiU  not  bear 
the  burden.  A  new  generation,  affected  by  new 
Acts  of  Parliament,  and  holding  a  new  ecclesiasti- 
cal position,  will  be  visited  with  the  well-defined 
and  limited  liability  of  their  predecessors,  in 
whose  enjoyment  of  the  advantages  to  which  it 
was  originally  referable  they  may  not,  possibly,  in 
their  new  circumstances  participate  at  all,  and  all 
this  seeming  injustice  will  be  accomplished  because 
public  officers  have  failed  to  do  their  duty  ia  en- 
forcing a  public  claim,  not  from  any  want  ef 
power  to  do  it,  or  from  any  suggestion  that  the 
parish,  which  contracted  to  pay  under  the  statute 
year  by  year,  had  not  ample  means  available  for 
the  purpose,  but  from  the  unexplained  and  un- 
warrantable neglect  to  take  effectual  proceedings, 
which  would  have  been  easy  and  simple,  and  must  • 


have  been  effectual.  In  this  state  of  facts  we 
come  to  consider  whether  the  terms  of  the  statute 
require  us  at  this  time,  and  after  all  the  events 
which  have  taken  place,  to  give  effect  to  a  claim 
so  questionable  in  its  staleness,  and  in  its  practical 
operation,  if  established,  so  capable  of  working 
injustice.  I  quite  adopt  the  view  of  the  Attorney- 
General  that  a  retrospective  rate  is  not  necessarily 
illegal,  and  that  if  this  be  a  case  of  the  exercise  of  dis- 
cretion by  the  Court  of  Queen's  Bench,  caAit  qucMtio. 
Neither  the  Exchequer  Chamber  noryour  Lordships' 
House  hc^  the  power  to  interfere,  and  the  appellant 
must  prevail.  But  for  the  reasons  already  given, 
there  was  no  exercise  of  discretion  here  which 
could  oust  the  control  of  this  Housb.  In  my  view 
the  statute,  if  rightly  construed,  does  not  warrant 
a  retrospective  rate,  but  contemplates  and  requires 
that  the  loan  should  be  repaid  from  rates  leviable 
within  a  specified  period ;  then  the  argument  as 
to  discretion  does  not  arise,  and  we  are  bound  to 
enforce  the  intention  of  the  Legislature.  The 
dictum  of  Lord  Wensleydale  (when  delivering,  as 
Parke,  B.,  the  unanimous  opinion  of  the  judges 
in  Harrison  v.  Slichney,  uhi  sup.),  on  which  re- 
liance has  been  placed,  not  only  in  the  court 
below,  but  by  the  learned  counsel  who  have  ad- 
dressed your  Lordships,  points  to  that  intention 
as  the  determining  consiaoration  in  the  case ;  and 
if  it  be,  c^  I  think  it  is,  the  words  of  the  Act  seem 
to  me  decisive.  Sect.  1,  by  the  imperative  words 
'*  it  shall  be  lawful,"  casts  on  the  churchwardens 
and  overseers  the  duty  of  making,  for  the  payment 
of  the  loan  obtained  on  the  demand  of  a  majority 
of  the  inhabitants  of  the  parish,  or  of  four- fifths 
of  the  select  vestry,  if  there  be  such  a  body,  "  such 
annual  or  half  yearly  rates"  for  the  payment  of 
it  "  in  such  proportions  and  at  such  times  as  shall 
be  directed  and  appointed  "  by  the  commissioners, 
and  to  assign  them,  so  as  to  secure  the  repayment 
of  all  sums  so  advanced  with  interest,  by  annual  or 
half  yearly  instalments,  "  within  the  period  of 
twenty  years  at  farthest "  from  the  advancing  of 
such  sums.  Could  a  clause  have  been  framed 
with  more  elaborate  care  to  secure  the  payment 
within  the  twenty  years  P  It  has  not  a  negative 
provision,  but  its  affirmative  words  are  very  strin- 
gent. The  rates  are  to  be  made  "  so  as  to  secure 
repayment "  —of  what  ? — "  of  all  sums,"  that  is,  of 
everything  which  has  been  advanced  "  within  the 
period  of  twenty  years."  This  seems  clear  enough, 
but  to  render  the  purpose  of  the  Act  if  pos>BibIe, 
more  unmistakeable,  it  adds,  *'  at  farthest,"  and 
fixes  the  period  so  as  to  make  it  run  from  the  time  of 
the  first  advance  made  to  the  parishioners.  And 
this  emphatic  declanition  of  intention  to  have  the 
payment  made  within  the  twenty  years  is  repeated 
over  and  over  again  in  the  3rd  and  4th  sections 
with  equal  force.  I  decline  to  give  an  opinion 
uponithe  construction  of  the  3rd  and  4th  sections^ 
because  it  is  not  required  for  the  case  which  is 
now  before  the  House  for  consideration.  I  therefore 
reserve  my  opinion,  as  has  been  done  by  my  noble 
and  learned  friend  opposite.  But  if  an  opinion 
were  to  be  given  at  this  moment,  I  should  say 
that  the  other  section  ought  to  be  construed  as  I 
construe  the  first  section,  and  not  according  to 
the  view  presented  by  the  Attorney- General  and 
Mr.  Cowie,  that  those  two  sections  ought  to  be 
interpreted  as  not  limiting  theperiod  of  payment. 
I  do  not  know  how  language  could  have  made 
the  intent  more  clear,  and  I  can  see  no  sufficient 
reasou  for  holding  the  clause  directory.    Words, 
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though  affirmatiTe,  are  nob  necessarily  so  if  they 
are   absolate,  explicit,  and  |}rremptory ;  and  so, 
in  my  opinion,  they  are  here.    No  doabt  express 
words  forbidding  any  action  after  twenty  years 
might  have  been  added,  and  then  there  woald 
have  been  no  room  for  controversy.    But  Lord 
Wensleydale  held  of  oourse  that  the  prohibition 
of  a  retrospective  rate  might  well  be  made  either 
impliedly  or  expressly,  and  if  the  intention  here 
is  indicated  by  words  which  are  unequivocal,  and 
if  the  Legislature  has  supplied  all    facilities  for 
carrying  that  intention  into  effect  by  compelling 
the  parish  to  make  the  rato,  and    arming  the 
commissioners  with  ample  authority  to  regulate 
the   making  of  it,  so  as  to  have  full    payment 
assured  within  the  time  specified,  the  implication 
seems   to  me  natural  and  reasonable    that  the 
Le^slature  did  not  mean  to  allow  the  making 
of  it  after  that  time  had  passed.    I,  therefore, 
agree  with  the  Exchequer  Chamber  as  to  the  con- 
straction  of  the  statute,  and  I  do  so  the  more 
willingly  because  it  is  in  manifest  accordance  with 
its  policy  and,  as  I  conceive,  essential  to  its  equit- 
able operation.    It  is  of  importance  that  public 
officers  should  not  be  encouraged  to  sleep  at  their 
posts,  and  postpone  the  fulfilment  of  their  duties 
«n  the  expectation  that  their  delays  will  be  con- 
doned and  their  demands  conceded,  whatever  may 
have  been  the  lapse  of  time  or  the  change  of  cir- 
Gumstances.    It  is  important  to  the  community 
JiuRt  tbo  public  funds,   advanced  for  meritorious 
jniposes,  should  not  be    lost  from    neglect   in 
enforcing  the  repayment  of  them  ;  and  it  is  of 
equal  importance  that  persons  who  never  souc^ht 
the  advance  or  derived  benefit  from  it  should  not 
be  made  responsible  when  those  who  became  liable 
at  their  own  instance  have  passed  away.    As  to 
the  19  &  20  Vict.  c.  104.  sect,   15,  it  leaves  the 
legal  liabilities  of  borrowers  under  Acts  of  Par- 
liament where  it  found  them,  and  does  not,  in  my 
judgment,  operate  the  least  to  revive  the  claim 
of  the  commissioners  if  it  ceased  to  be  enforceable 
at  the  end  of  the  twenty  years.    As  to  the  authori- 
ties which  have  been  cited  for  the  appellants,  my 
noble  and  learned  friends  have  dealt  with  them 
sufficiently.    In  all  cases  of  construction  like  this, 
the  specific  terms  of  each  statute  must  be  care- 
fully considered,  and  those  authorities  will  be 
found  to  apply  to  Acts  quite  distinguishable  from 
that  before  us.    Lord  Coleridge  has  pointed  out 
that  in  Beg.  v.  8t.  MichaeVa,  Southampton  (uhi 
8up,)f  and  Beg,  v.  Hurstboume  Tan'ant  (uhi  sup.), 
the  amounts  in  question  were  charged  upon  the 
rates,  whereas  in  this  case  they  were  not.    In 
the    first    of    these    cases;    Erie,    J.    relies    on 
the    fact   that    the    obligee   of    the  bond    was 
not    required     to     enforce     annual    payments, 
as    he    hopes,  in   justice    towards    future   rate- 
payers,   future    legislation    may    provide.      In 
the  second  case,  Lom  Campbell,  (J.  J.,  takes  notice 
of  the  fact  that  the  rates  are  charged ;  Erie,  J., 
and  the  other  judges  note  that  no  duty  to  enforce 
payment  is  imposed  on  the  bondholder,  and  Erie,  J., 
Bays,  "  It  would  I  think  be  highly  satisfactory  if 
it  were  in  all  such  cases  made  obligatory  on  the 
creditor  to  enforce  payment  at  once.    If  the  Act 
had  said  that  the  charge  should  be  paid  off  within 
five  years,  and  not  otherwise,  it  would  have  made 
it  the  duty  of  the  creditor  to  secure  it  in  time." 
Here  the  Act  clearly  says  that  the  debt  shall  be 
paid  "within  twenty  years  at  furthest,"  and  the 
commissioners  get  power  to  have  payment  made 


"  in  such  proportions  and  at  such  times  as  they 
shall  direct  and  appoint."  I  shall  only  add  that 
in  those  cases,  and  in  every  other  which  has  been 
relied  on,  the  phraseology  of  the  Acts  has  been 
very  different  from  that  with  which  we  are  dealing, 
and  in  none  of  them  will  be  found  the  strong, 
clear,  and  unequivocal  limitation  which  warrants 
us  in  adopting  a  view  consonant,  in  m^  opinion, 
at  once  with  legal  principle  and  natural  justice. 

Judgment  of  the  Court  of  Exchequer  Chamber 
affirmed,  and  appeal  dismissed  with  costs. 

Solicitors  for  the  appellant,  Barnes  and  Bernard, 

Solicitors  for  the  respondents,  Paterson,  Siww, 
and  Bumey  ;  Sharps,  Parkers  and  Co. ;  Chester  and 

Co. 
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Beported  bv  A.  H.  Bzrlestos,  Esq.,  Baxrister-at>lAw. 


(Before  the  Bight  Hon.  Lord  Penzance,  Dean  of 

Arches.) 

Jan.  4, 5,  and  6,  and  Feb.  3  and  26, 1876. 

Clifton  v.  Bidsdale. 

Illegal  Communion — Number  of  communicants-- 
Ceremonial  observance  —  Crucifix  —  UnauthO' 
rised  decorations — Appeal  no  stay — 87  Sf  38  Vi^. 
c.  85. 

It  is  not  lawful  for  a  minister  to  conse^aie  or  re- 
ceive the  Sacrament  in  his  chwrch  when  there  is 
only  one  communicant  besides  himself. 

On  the  top  and  in  the  centre  of  a  screen,  stretchina 
OAyross  a  church  at  the  entrance  to  the  chancel, 
wa^  placed  a  figure  of  Our  Saviour  on  the  Cross, 
i/n  fvU  relief,  and  about  eighteen  inches  long, 
facing  the  congregation.  A  row  of  candles  id 
distances  of  about  a  foot  apart  ran  along  the 
top  of  the  screen,  and  were  continued  up  the  cen-- 
iral  portion,  which  was  raised,  the  last  candles 
coming  close  up  to  the  crucifix  on  either  side : 

Held,  in  a  proceeding  under  the  Public  Worship 
Begnlaiion  Act  1874,  that,  as  it  was  not  proted 
that  the  candles  were  used  for  other  than  lighting 
purposes,  their  position  and  the  manner  in  whidi 
they  were  used,  did  not  constitute  a  cerem^mial 
observance,  and  were  not,  therefore,  illegal ;  but 
thai  the  figure,  being  in  danger  of  becoming  the 
object  of  superstitious  reverence,  must  be  removed 
from  the  cross. 

Attached  to  the  waMs  of  the  same  chureh  were 
fifteen  groups  of  figures  in  coloured  relief,  pur- 
porting  to  represent  scenes  of  Our  Lord's  Passion, 
and  such  as  are  commofUy  used  in  Boman 
Catholic  churches,  where  prayers  are  said  before 
them,  and  they  are  known  as  the  "  staUons  ofihe 
Cross**  No  faculty  having  been  obtcUned  to 
authotise  thei/r  erection : 

Held,  that  upon  this  ground  they  must  be  removed; 
and,  further,  that  being  in  danger  of  being  used 
for  the  purposes  for  which  they  have  been  used 
among  Boman  CatholieSf  they  were  decorations 
forbidden  by  law. 

An  application  to  the  Cowrt  of  Arches  to  suspend 
the  execution  of  a  m^miUon,  issued  under  the 
Public  Worship  Begvlation  Act  1874,  pending  an 
appeal  to  the  Queen  in  Council,  wiU  only  be 
granted  on  special  grounds ;  and  where  the  deci- 
sion appealed  from  follows  a  decision  of  the 
Supreme  Court  of  Appeal,  or  where  ohedienee  to 
themonition,pending  tne  appeal,  cannot  be  painful 
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to  the  consciences  of  those  against  whom  it  is 

directed,  the  application  wiU  he  rejected. 
In  eases  under  this  Act  the  court  will  hear  two 

counsel  on  each  side. 
Construction  and  jurisdiction  of  the    court    ex- 

plained. 
This  was  a  proceeding  under  the  Public  Worship 
Begulation  Act  1874,  in  which  the  complainants 
were  three  resident  parishioners  of  the  parish  of 
St.  Peter's,  Folkestone,  who  were  members  of  the 
Church  of  England,  and  the  respondent  was  the 
Bev.  Charles  Joseph  Bidsdale,  perpetual  curate  of 
the  same  parish. 

A  requisition  from  the  Archbishop  of  Canter- 
bury to  the  judge  of  this  court  to  hear  and  deter- 
mine the  matters  complained  of,  the  parties  having 
failed  to  state  their  willingness  to  submit  to  the 
directions  of  the  Archbishop  touching  those  mat- 
ters, had  been  received  in  the  registry  of  the  court 
from  the  registrar  of  the  diocese  of  Canterbuiy. 

The  following  is  the  material  portion  of  the 
representation  put  forward  by  the  complainants : 

1.  The  Bev.  Charles  Joseph  Bidsdale,  the  in- 
cambent  or  perpetual  curate  of  the  said  district^ 
chapelry  (over  which  he  has  the  exclusive  cure  of 
souls),  on  Sunday,  the  4th  July  1875,  iu  his  church 
or  chapel  of  St.  reter,  being  the  church  or  chapel 
of  the  said  district  chapelry,  at  the  early  service 
commencing  at  7.30  a.m.,  and  again  at  the  mid- 
day service  commencing  at  10.30  a.m.,  and  also  on 
Sanday,  the  11th  July  1875,  at  the  like  mid-day 
service,  unlawfully  used  lighted  candles  on  the 
Communion  Table  at  which  the  Communiou  was 
at  the  Baid  times  respectively  being  celebrated,  or 
on  a  ledge  immediately  over  the  same,  during  the 
celebration  by  him  of  the  Holy  Communion,  and 
when  BQch  lighted  candles  were  not  wanted  for  the 
purpose  of  giving  light. 

2.  At  all  the  said  services  on  the  said  days  the 
said  Bev.  C.  J.  Bidsdale,  when  officiating  in  his 
said  church  in  the  Communion  Service  and  in  the 
administration  of  the  Communion,  unlawfully  wore 
certain  unlawful  ecclesiastical  vestments  other 
tlun  or  besides  and  instead  of  those  appointed  and 
allowed  by  law,  to  wit,  a  vestment  known  as  an 
alb,  and  a  vestment  known  as  a  chasuble. 

3.  At  all  the  said  services  on  the  said  days  the 
said  Bev.  C.  J.  Bidsdale,  when  officiating  in  the 
said  church  in  the  Communion  Service,  unlaw- 
folly  mixed  water  with  the  sacramental  wine  used 
in  the  Communion,  and  also  then  administered  or 
caused  to  be  administered  wine  mixed  with  water 
to  the  communicants  at  the  Lord's  Supper. 

4.  At  all  the  said  services  on  the  said  days  the 
said  Bev.  C.  J.  Bidsdale,  when  officiating  in  his 
said  church  in  the  Communion  Service  and  in  the 
administration  of  the  Communion  to  the  commu- 
nicants, unlawfully  used  in  such  service  and  admi- 
nistration wafer  bread  or  wafers,  to  wit,  bread  or 
floor  made  in  the  form  of  circular  wafers,  instead 
of  bread  such  as  is  used  to  be  eaten. 

5.  At  the  said  mid-day  services,  commencing  at 
10.30  a.m.,  on  the  said  4th  July  and  on  the  said 
11th  July,  the  said  Bev.  C.  J.  Bidsdale,  when  offi- 
ciating in  his  said  church  in  the  Communion 
Service,  unlawfully  stood,  while  saying  the  prayer 
of  consecration  in  the  said  service,  at  the  middle 
of  the  west  side  of  the  Communion  Table  (such  Com- 
munion Table  then  standing  against  the  east  wall, 
with  its  shorter  sides  towards  the  north  and  south), 
in  such  wise  that,  during  the  whole  time  of  his 
saying  the  said  prayer,  he  was  between  the  people 


and  the  Communion  Table,  with  his  back  to  the 
people,  so  that  the  people  could  not  see  him  break 
the  bread  or  take  the  cup  in  his  hand. 

6.  At  the  said  mid-day  service?,  on  the  said  'ith 
July  1875,  and  the  said  11th  July  1875,  the  said 
Bev.  C.  J.  Bidsdale,  when  officiating  in  his  said 
church  in  the  Communion  Service,  and  saying  the 
prayer  of  consecration  in  the  said  selrvico,  did  not 
continue  in  a  standing  position,  but  twice  unlaw- 
fully knelt  or  bent  the  knee  during  the  reading 
thereof. 

7.  At  the  said  mid-day  service,  commencing  at 
10.30  a.m.,  on  the  said  11th  July  1875,  immediately 
after  the  conclusion  of  the  Prayer  of  Consecration 
in  the  Communion  Service,  the  said  Bev.  C.  J. 
Bidsdale  unlawfully  caused  to  be  sung  in  his  said 
church  the  words,  or  hymn,  or  prayer,  commonly 
known  as  "  The  Agnus,"  that  is  to  say,  "  O  Lamb 
of  God,  thai  takest  away  the  sins  of  the  world, 
have  mercy  upon  us." 

8.  At  the  said  mid-day  service,  commencing  at 
10.30  a.m.,  on  the  said  4th  July  1875,  and  at  the 
like  service  on  Sunday,  the  1st  Aug.  1S75,  the 
said  Bev.  C.  J.  Bidsdale,  when  officiating  in  his 
said  church,  unlawfully  celebrated  the  Lord's 
Supper  in  the  course  of  divine  service,  and  him- 
self then  consecrated  and  received  the  elements 
when  only  one  person  communicated  with  him. 

9.  At  the  said  mid-day  service,  commencing  at 
10.30  a.m.,  on  the  said  4th  July  1875,  the  said 
Bev.  C.  J.  Bidsdale,  in  his  said  church,  after  the 
conclusion  of  morning  prayer,  and  ijimediately 
before  the  commencement  of  the  Communion  Ser- 
vice, and  as  connected  with  such  Communioil 
Service,  and  in  the  presence  of  the  congregation 
then  assembled  in  the  said  church  for  such  service, 
unlawfully  formed  and  accompanied  a  procession 
consisting  of  the  choir  and  of  two  acolytes  in  short 
surplices  and  red  cassocks,  and  four  banners  and 
a  processional  cross,  were  carried  in  such  proces- 
sion, and  it  proceeded  from  the  chancel  down  the 
north  aisle  and  up  the  nave  back  to  the  chancel 
again,  the  choir  singing  a  hymn  while  walking  in 
the  procession,  and  the  said  Bev.  C.  J.  Bidsdale, 
while  taking  part  in  such  procession,  wore  a 
chasuble,  and  had  a  cap  called  a  biretta  upon  his 
head,  and  on  the  return  of  the  procession  to  the 
chance],  the  Communion  Service  at  once  com- 
menced. 

10.  On  the  occasion  of  the  evening  service  on 
the  evening  of  Sunday,  ihe  4th  July,  1875,  and 
immediately  after  an  offertory,  which  took  place 
at  the  conclusion  of  the  sermon,  and  without  any 
break  or  inrerval,  and  as  connected  with  such 
service,  and  in  the  presence  of  the  congregation 
assembled  for  such  service,  the  said  Bev.  C.  J. 
Bidsdale,  iu  his  said  church,  unlawfully  caused  a 
like  procession  to  that  before  mentioned,  as 
having  taken  place  at  the  morning  service,  to  be 
formed,  and  accompanied  the  same  round  the 
church,  in  like  manner  singing,  and  at  one  period 
of  such  procession  all  those  who  took  part  in  it 
fell  upon  their  knees  and  remained  kneeling  for 
some  time,  and  after  their  return  to  the  chancel 
the  general  thanksgiving  was  intoned,  and  the 
congregation  were  then  dismissed. 

11.  The  said  Bev.  C.  J.  Bidsdale,  without  lawful 
authority,  and  unlawfully,  and  since  the  conse- 
cration of  his  said  church,  that  is  to  say,  in  the 
year  1872,  set  up  and  placed  upon  the  top  of  the 
screen  separating  the  chancel  of  the  said  church 
from  the  body  or  nave  thereof,  and  still  unlawfully 
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retains  there,  a  crucifix  and  twenty- four  metal 
candlesticks  with  candles,  and  &,t  the  ordinary 
evening  service  on  Sunday,  the  4th  July,  1875, 
the  said  candles  were  liG:hted  on  either  side  of 
Buch  crucifix,  and  so  continued  during  such 
service,  although  the  other  lights  in  the  church 
were  amply  sufficient  to  light  the  church,  and  the 
said  canales  were  not  wanted  for  that  purpose. 

12.  The  said  Bev.  C.  J.  Bidsdale,  without  lawful 
authority,  and  unlawfully,  set  up  and  placed  in  his 
said  church,  since  the  consecration  thereof,  that  is 
to  say,  in  the  year  1871,  and  still  unlawfully 
retains  therein,  certain  representations  of  figures  in 
coloured  relief  of  plastic  material,  purporting  to 
represent  scenes  of  our  Lord*s  Passion,  attached 
to  the  walls  of  the  said  church,  and  forming  what 
are  commonly  called  stations  of  the  cross  and 
passion,  such  as  are  commonly  used  in  Boman 
Catholic  churches,  and  not  in  churches  of  the 
Church  of  England,  and  some  of  the  said  repre- 
sentations relate  to  legendary  and  superstitious 
scenes  not  part  of  the  gospel  history,  and  not 
accepted  or  recognised  as  authentic  by  the  Church 
f;f  England,  and  the  said  representations  as  a 
whole  tend  to  encourage  ideas  and  devotions  of 
an  unauthorised  and  superstitious  kind,  and  are 
unlawful. 

13.  The  said  acts,  matters,  and  things  herein* 
before  mentioned  are  respectively  alterations  in, 
or  additions  to,  the  fabric,  ornaments,  or  furniture 
of  the  said  church,  made  without  lawful  au- 
thority, decorations  forbidden  by  law,  unlawful 
ornaments  of  the  minister  of  the  said  church, 
failures  on  the  part  of  the  incumbent  to  observe, 
and  cause  to  be  observed,  the  directions  contained 
in  the  Book  of  Common  Prayer,  relating  to  the 
performance  in  such  church  of  the  services,  rites, 
and  ceremonies  ordered  by  the  said  book,  or 
unlawful  additions  to  and  alterations  of  such 
services,  rites,  and  ceremonies. 

There  was  no  prayer  at  the  close  of  the  repre- 
sentation ;  but  it  was  intimated  by  the  court  that 
a  representation  under  the  Public  Worship  Begu- 
lation  Act,  1874,  should  conclude  with  a  prayer,  as 
in  other  cases. 

The  answer  of  the  respondent  commenced  by 
admitting  the  charge  in  the  6th  article  of  the 
representation,  and  that  such  kneeling  during  the 
prayer  of  consecration  was  unlawful,  but  stating 
that  it  had  been  discontinued.  It  proceeded  to 
require  the  complainants  to  prove  every  charge 
made  in  the  representation;  and  to  deny  the 
illegality  of  the  alb  and  chasuble.  With  regard 
to  the  8th  article  of  the  representation,  the  answer 
stated  that  there  were  on  the  days  mentioned 
present  in  the  church  a  convenient  number  to, 
and  every  opportunity  was  given  to  them  to,  com- 
municate with  the  priest.  With  regard  to  the 
crucifix,  it  was  alleged  to  be  part  of  a  screen  for 
which  a  faculty  bad  been  granted  by  the  Com- 
missary Court  of  Canterbury,  and  erected  at  the 
same  time  as  the  rest  of  the  screen ;  and  further, 
that  the  parishioners  were  necessary  parties  to 
any  suit  in  which  any  order  might  be  made  for 
the  removal  of  any  part  of  the  said  screen.  It 
was  submitted  that  the  paintings  called  the 
stations  of  the  cross  were  not  unlawful ;  that  the 
allegations  in  the  12th  article  of  the  representa- 
tion, commenting  upon  those  paintings,  were 
irrelevant,  immaterial,  calculated  to  prejudice, 
and  improperly  made  against  the  respondent ;  that 
the  parishioners    were  necessary  parties  to  any 


suit  for  their  removal ;  and  that  the  court  should 
grant  a  faculty  to  confirm  their  erection.  The 
answer  concluded  with  a  prayer  that  the  respon- 
dent might  be  dismissed  from  all  further  obser- 
vance of  justice  in  the  matter  of  the  said  repre- 
sentation. 

A,  J,  Stephens,  Q.C.  and  B»  Shaw,  for  the  oam- 
plainants. 

Fitzjames    Stephen,    Q.C,   A.    Charles,    Jeune, 
and    iV.  0.  F.  Phillvmore,  for  the  respondent. — 

For  the  complainants  witnesses  were  examined 
to  prove  the  charges  made  in  the  representation. 
For  the  respondent,  the  deputy  registrar  of  the 
diocese  of  Canterbury  proved  the  granting  of  the 
faculty  mentioned  in  the   respondent's  answer; 
and  the  respondent   himself  was  examined.    At 
the  close  of  the  respondent's   case    his  counsel 
stated  that,  having  regard  to  the  decisions  of  the 
Judicial  Committee  of  the  Pnvy  Council  in 
Hebhert  v.  Purchas,  L.  Bep.  8  P.  C.  605 ;  and 
Martvn  v.  Mackonochie,  L.  Bep.  2  P.  C.  865 ;  21L.  T. 
Bep.  N.  S.  512 ; 

it  was  not  proposed  that  any  argument  should  be 
offered  by  them  in  this  court,  except  with  refer- 
ence to  the  charges  contained  in  the  8th,  11th, 
and  12th  articles  of  the  representation. 

A,  J,  Stephens,  Q.C.  for  the  complainants. — It 
was  illegal  for  the  celebrant  in  the  Commanion 
Service  to  consecrate  the  elements  and  receive  the 
Communion  unless  he  bond  fide  believed  that 
at  least  three  persons,  as  to  whom  he  had  reason 
for  his  belief,  would  communicate  at  the  same 
service :  {Parnell  v.  Roughton,  31  L.  T.  Bep.  N.  S. 
594;  L.  Bep.  6  P.  C.  46.)  The  second  and  third 
rubrics  after  the  Communion  Service  contain  the 
whole  law  on  the  subject.  The  object  of  these  ru- 
brics was  the  prevention  of  a  solitary  Communion. 
Before  commencing  to  read  the  second  of  the  two 
portions  into  which  the  Communion  Service  is 
divided,  the  respondent  was  bound  to  have  ascer- 
tained that  a  sufficient  number  of  persons  were 
present  and  about  to  communicate  with  him: 
( Wynn  v.  Davies,  1  Curt.  Bep.  69,  63 ;  Priest- 
ley V.  Lamb,  6  Ves.  421.)  [Lord  Pbnzancb.— 
!^w  is  the  minister  to  ascertain  thisP]  The 
rubric  before  the  exhortation  in  the  Com- 
munion Service  requires  that  those  about  to 
communicate  shall  be  conveniently  placed  to 
receive  the  Communion;  and,  therefore,  the 
minister  should  require  persons  intending  to 
communicate  to  separate  themselves  then  from 
the  rest  of  the  congregation.  This  could  be  done 
either  through  the  pulpit  or  the  churchwardens. 
With  regard  to  the  crucifix  and  the  lighted 
candles  on  the  screen,  the  parishioners  can  have 
no  interest  in  articles  which  are  illegal.  There  is 
abundant  evidence  that  the  candles  were  not 
required  for  the  purpose  of  giving  light.  The 
faculty  relied  on  by  the  respondent  does  not 
specify  with  sufficient  particularity  what  screen 
it  was  intended  should  be  erected.  All  crucifixes 
in  churches  of  the  Church  of  England  are 
illegal.  The  Homilies  are  directed  against  their 
use,  and  the  judgment  of  the  Judicial  Committee 
of  the  Privy  Council  in  PhiUpotts  v.  Boyd  (L. 
Bep.  6  P.  C.  435 ;  32  L  T.  Bep.  N.  S.  73),  does  not 
sanction  them.  In  Westerton  v.  LiddeU  (Moore's 
Sp.  Bep.),  a  distinction  is  drawn  between  crosses 
and  crucifixes.  Mr.  Justice  Keating,  in  Boyd  v. 
PhiUpotts  (L.  Bep.  4  A.  &  E.  297),  says,  "It  is 
clearly  to  be  gathered  from  Westerton  v.  LiddeU, 
that  the  Judicial  Committee  thought  a  cracifix 
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would  be  illegal."  At  tbe  Hampton  Court  Con- 
ference, in  1603,  James  I.  referred  to  the  material 
crosses  which  existed  before  the  Beformation  as 
demolished.  A  crucifix  is  within  the  prohibition 
of  3  <k  4  Edw.  6,  c.  10,  a  statute  held  by  the  Privy 
Goancil  in  PhiUpotts  v.  Boyd  {ubi  sup.),  to  be  still 
in  force.  Using  lighted  candles  near  and  about 
the  crucifix  is  an  unanthorised  ceremonial  addition 
to  the  services  prescribed  by  the  Book  of 
Common  Prayer.  The  pictures  described  in  the 
12th  article  of  the  representation  were  put  up 
without  a  faculty,  and  are  obviously  placed  in  the 
church  for  no  other  than  superstitious  purposes. 
[He  proposed  to  refer  to  two  Boman  Catholic 
books  of  devotion,  entitled  The  Key  of  Heaven, 
and  The  Crown  of  Jesus,  but  Fifzjames  Stephen, 
Q.G.,  objected  that  no  foundation  for  using  them 
had  been  laid,  and  that  at  any  rate  a  witness 
ahoald  be  called  to  prove  that  they  were  works  of 
authority.  Lord  Penzance  having,  under  the  cir- 
cumstances, given  permission  for  a  witness  then 
to  be  called,  one  of  the  clergy  attached  to  the 
Boman  Catholic  Church  of  St.  Peter's,  Hatton 
Garden,  was  examined,  and  stated  that  each  of  the 
two  books  in  question  contained  fourteen  pictures 
known  to  the  members  of  the  Boman  Catholic 
Church  as  the  Stations  of  the  Cross  and  Pas- 
sion, and  prayers  to  be  repeated  before  each 
picture;  that  the  drawings  produced  of  the 
pictures  in  the  rcspondent*8  church  w<  re  similar 
to  those  in  the  books,  and  that  the  books  in  ques- 
tion were  devotional  works  approved  by  the 
authorities  of  the  Boman  Catholic  Church.  They 
were  then  put  in  evidence,  and  passages  from 
them  cited  for  the  purpose  of  showing  that  the 
Stations  of  the  Cross  were  in  the  Boman  Catholic 
Church  turned  to  uses  which  the  Church  of 
England  would  consider  illegal  and  superstitious.] 
Five  of  these  pictures  are  clearly  illegal,  as  they 
do  not  even  represent  any  historical  incidents  in 
our  Lord's  life.  The  23rd  of  the  Inquisitions  of 
Queen  Elizabeth  orders  the  destruction  of  all 
pictures  and  paintings,  and  all  other  monuments  ot 
lejgned  miracles,  pilgrimages,  idolatry,  and  super- 
stition (Cardwell's  Documentary  Annals,  vol.  1, 
pp.  221,  222);  and  when  it  is  remembered  that 
the  stations  were  first  introduced  into  churches  in 
order  that  prayers  might  be  said  before  each  in 
turn,  instead  of  at  the  actual  spots  intended  to  be 
represented  bv  them,  it  is  evident  that  they  are 
monuments  of  pilgrimages.  One  of  them  is  also 
a  monument  of  a  feigned  miracle.  He  also 
referred  to 

Martin  v.  Machoncchie,  L.  Bep.  2  A.  &  E.  209,  116 ; 

2  P.  C.  365 ;  3  P.  C.409 ;  21  L.  T.  Eep.  N.  8.  512  ; 
The  Exeter  Reredos  case,  reTieed  report  by  Buroh, 

Exeter,  1874 ; 
Wallot'i  Saored  ArohtBolosy,  vooe  Bood ; 
The  Catholio  Layman,  vol.  5  ; 
Fnlke'8  Defence  of   the  Translation  of  the  Bible, 

Parker  edition. 

Lord  Penzance  intimated  that,  in  cases  coming 
before  him  under  the  Public  Worship  Regula- 
tion Act  1874,  he  would  hear  two  counsel  on  each 
Bide,  and  one  in  reply. 

Shaw,  on  the  Hame  side,  cited 
Delegal  ▼.  BigUey,  3  Bing.  N.  C.  950 ; 
Keeling*  8  Liturgies  Compared  ; 
Scott  V.  Withman,  3  Stark,  168 ; 
Elphinttone  v.  Furchas,  L.  Bep.  8  A.  &  E.  66. 

Fiizjamee  Stephen,  Q.O.  for  the  respondent. — 
The  respondent  nad  a  bond  fide  belief  that  several 
members  of  his  congregation  wonJd  receive  the 
Ma(».  Cab.— Vol  X 


Communion  at  the  midday  service  on  the  4th 
July  last.  All  the  congregation  present  in  the 
church  are  exhorted  to  partake  of  the  Communion 
by  the  preparatory  exhortations  which  form  part  of 
the  Communion  Service,  and  it  has  been  held  that 
the  rubric  requiring  previous  notice  to  be  given 
by  those  who  propose  to  attend  is  merely 
directory  (Pamell  v.  Eoughton,  31  L.  T.  Bep.  N.  8. 
594 ;  L.  Bep.  6  P.  C.  46),  and  that  the  minister 
cannot  refuse  to  administer  the  Communion  on 
the  ground  of  no  such  notice  having  been 
given:  (Stewart  v.  Orommelin,  a  judgment  in 
the  Consistorial  and  Metropolitan  Court  of 
Armagh,  by  the  Bev.  Alexander  Irvin.  Hodges 
and  Smith,  Dublin;  Bivingtons,  London,  1852.) 
The  rubric  directing  that  there  shall  be  no  com- 
munion unless  three  persons  communicate  with 
the  priest,  is  only  to  insure  a  bond  fide  adminis- 
tration of  the  communion.  No  blame  can  attach 
to  the  minister  if  the  spirit  of  the  rubrics  is  com- 
plied with.  The  respondent  exercised  his  dis- 
cretion bond  fide,  and  the  fact  that  one  person  did 
communicate  with  him  shows  that  that  discretion 
was  not  quite  unfounded.  If,  as  is  the  custom  in 
the  respondent's  church,  the  congregation  remain 
to  the  end  of  the  communion  service,  the  ofiSciating 
minister,  unless  he  takes  some  unauthorised  means 
of  ascertaining  the  fact,  thus  incurring  grave 
responsibility,  cannot,  at  the  commencement  of  the 
second  portion  of  the  service,  be  certain  of  the 
number  of  persons  about  to  communicate  with  him. 
With  respect  to  the  candles  on  the  chancel-screen, 
only  two  of  them  were  placed  so  as  to  be  close  to 
the  crucifix,  and  it  has  not  been  proved  that  any 
of  them  were  ever  lighted  except  at  the  evening 
service.  The  crucifix  in  this  cai-.e  is  an  archi- 
tectural portion  of  the  screen  on  which  it  stands, 
and  is  not  an  abused  image.  It  has  not  been 
abused,  and  it  is  not  likely  to  be  abused,  to  super- 
stitious uses.  Weeferton  v.  Liddell  (Moore's  Sp. 
Bep.)  really  decided  nothing  more  than  that 
crosses,  at*  architectural  ornaments,  were  law- 
ful. It  follows,  from  the  decision  in  PhiUpotts  v. 
B<yyd  (L.  Bep.  6  P.  C.  435 ;  32  L.  T.  Bep.  N.  S.  73), 
that  a  crucifix  In  stone,  set  up  as  an  archi- 
tectural decoration  in  a  parish  church,  is  no 
more  unlawful  than  a  crucifix  painted  on  glass, 
such  as  that  in  St.  Margaret  s,  Westminster, 
which  still  remains  (Pierson  v.  Gelli  Beturn 
of  Causes  before  the  Delegates,  p.  85,  No. 
171);  and  that  crosses  and  crucifixes  set  up  for 
the  purpose  of  decoration  are  alike  nob  illegal, 
unlesd  it  is  shown  that  they  are  in  some  way  or 
other  liable  to  abuse.  The  proclamations  and 
the  injunctions  of  Edward  YI.  and  Elizabeth,  with 
respect  to  the  destruction  of  abused  crosses  and 
iniages,  were  merely  executive  acts  directed  to  au 
evil  theni  existing ;  and  the  statute  3  &  4  Edw.  6, 
c.  10,  is  entirely  spent.  What  has  been  said  with 
respect  to  the  crucifix  applies  with  equal  force  to 
the  series  of  pictures  called  Stations  of  the  Cross. 
They  have  not  been,  and  are  not  likely  to  be, 
abused.  It  is  no  evidence  of  their  unlawfulness 
that  similar  pictures  are  usually  to  be  found  in 
Boman  Catholic  churches. 

A.  Charles,  on  the  same  side,  cited  the  29th  in- 
junction of  Edward  VI.,  Card  well's  Documentary 
Annals,  p.  17;  Liturgies  of  Edward  VI.,  p.  85, 
Parker  Society,  1844;  Campbell  v.  SpoHiswoodp 
(3  B.  &  S.  769) ;  Hebbert  v.  Purchas  (L  Bep.  3 
P.  C.  605) ;  Wilson's  Ornaments  of  Churches. 

A,  /.  Stephens,  Q.O.,  replied.       Cur.  adv.  vnlf. 
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Feb,  3. — Lord  Penzance. — Some  misconceptioii, 
I  fear,  exists  as  to  the  functions,  powers,  and 
duties  of  this  court.     Some«  also   with  rec>^ard  to 
the  source  of  its  jurisdiction.    It  is  not  vrelL  that 
this     should    he    so;    for    those    who,     however 
anadyisediy,  question  the  authority  or  jurisdiction 
of  the  court,  can  hardly  be  expected  to  yield  to 
its  decrees  that  readiness  of  obedience  in  which 
the  true  force  of  all  tribunals  resides.    I  think  it, 
therefore,  not  out  of  place  that  before  proceeding 
to  the  details  of  the  case  before  me,  I  should  try  to 
set  in  their  true  light  some  matters  that  have  been 
by  some  unwittingly  but  grievously  distorted,  and 
in  the  interests  of  the  many  who  conscientiously 
desire  to  yield  obedience  to  an  authority  which 
they  perceive  to  be  lawful,  to  remove  the  miscon- 
oeptions  set  on  foot  by  the  very  few  who  may  have 
no  desire  to  submit  to  any  authority  at  all.    It 
has  been  said,  and  I  fear  widely  accepted,  that 
this  court  is  a  new  court;  that  its  authority  is 
independent  of  the  church;    that    the  Bishops' 
Courts,  which  ought  properly  to  entertain  such 
questions  as  those  now  before  me,  have  been  by 
rarliament  suppressed,  and  that  a  lay  tribunal 
has  been  set  up  in  their  place,  to  sit  in  judgment 
not  only  upon  ritual,  but  on  soundness  of  doctrine 
and  the  mysteries  of  religion.     If  these  things 
were  true,  they  might  afford  ground  for  criticism 
upon  the  statute,  though  they  could  not  affect  the 
duty  of  obeying  it.     I  hope,  however,  that  those 
who  may  be  inclined  to  act  upon  their  truth  will 
be  at  the  pains  of  reading  the  statute  for  them- 
selves.   They   will  then  perceive  that  every  one 
of  these  four  propositions  is  absolutely  incorrect 
in  fact.     In  the  first  place,  the  Public  Worship 
Regulation  Act  1874  (37  &  38  Vict.  c.  85),  did  not, 
from  one  end  to  the  other  of  it,  createany  new  court, 
or  indeed  any  court  whatever.     By  the  7th  section 
it  is  enacted   that  a    |}erson  with  certain  legal 
qualifications  should  be  nominated  and  appointed 
by  the    two   archbishops,    with    Her   Majesty's 
approval,  to  be  a  "  Judge  of  the  Provincial  Courts 
of   Canterbury    and    York."       "The     provincial 
courts  '*  here  spoken  of  are  of  course  the  exi  sting 
provincial    courts,    namely,    what   is    commonly 
called  the  Court  of  Arches,  in  the  southern  pro- 
vince, and  the  Chanc«ry  Court  in  the  province  of 
York.    At  the  time  the  statute  passed  there  were  ! 
very  learned  judges  presiding  in  each  of  these 
courts,  though  they  have  both  since  then  retired,  and 
the  enactment  which  thus  created  a  new  judge  to 
be  a  judge  in  both  of  them,  without  defining  his 
relation  to  the  existing  judges,  may    be    fairly 
critisised  on  that  score,  but  is  not  open  to  the 
opposite  charge  of  having  created  a  new  court. 
This  explanation  removes  also  the  objection  that 
the  courts  upon  which  the  powers  given  by  the 
statute  are  conferred,  are  courts  independent  of 
the  church,  unless,  indeed,  those  who  make  this 
objection  are  willing  to  contend  that  the  provincial 
courts  of  the  two  archbishops  deserve  that  desig- 
nation.   The  next  objection,  as  to  the  suppression 
of  diocesan  courts,  is  equally  incorrect  in  point  of 
fact.    These  courts  are  not  named  or  referred  to, 
directly  or  indirectly,  in  the  statute ;  their  rights, 
their    powers,  and  their  jurisdiction*  remain   to 
them,  since  the  Act  passed,  as  they  existed  before 
it     was     passed,     untouched   and   unrestricted. 
What  has  really  been  done  by  the  statute  is  to 
confer  on  the    provincial   courts    (with  a  more 
speedy  and  less  costly  procedure  than  heretofore) 
the  right  to  entertain  questions  of  ritoal  concur- 


rently with  but  not  to  the  exclusion  of  the  diocesan 
courts.  This  jurisdiction  is  no  more  than  the 
Drovincial  courts  exercised  before  the  statute 
upon  letters  of  request  from  the  bishop — ^they 
may  exercise  it  now  without  those  letters  of  request; 
but  the  necessity  for  the  bishop's  assent  which 
is  thus  withdrawn  in  one  direction,  is  restored  in 
another,  for  by  sect.  9  of  the  Act,  no  suit  can  be 
carried  into  this  court  if  "  the  bishop  shall  be  of 
opinion  that  proceedings  should  not  be  taken." 
The  provincial  courts,  therefore,  have  substan- 
tially gained  no  new  jurisdiction  by  the  statute. 
But  if  they  had,  the  question  I  am  considering  is, 
not  what  addition  has  been  made  to  the  powers  of 
the  provincial  courts,  but  whether  the  diooesan 
courts  have  been  suppressed  to  make  way  for 
another  tribunal,  and  what  I  have  here  advanced 
(which  anyone  may  verify  for  himself  on  reading 
the  statute)  will,  I  hope,  serve  to  show  that  their 
suppression  by  this  statute  is  purely  imaginary, 
and  contrary  to  the  fact.  There  may,  I  dare  say, 
be  some  to  whom  the  arming  of  the  provincial 
courts,  as  courts  of  concurrent  jurisdiction,  with 
a  more  expeditious  and  efficient  procedure,  will 
appear  to  be  the  same  thing  in  substance  as 
suppressing  the  diocesan  courts.  To  others,  on 
the  contrary,  it  may  appear  that  the  rendering  a 
court  less  likely  to  be  resorted  to  than  before^  by 
bringing  another  and  more  effective  court  into 
competition  with  it,  is  hardly  the  same  thing  as 
suppressing  or  abolishing  it.  I  have  no  desire  to 
entertain  the  question  which  of  these  two  views  is 
the  more  correct.  Provided  that  the  matter  be 
truly  stated  and  understood  according  to  the  fact, 
and  not  according  to  conclusions  drawn  from  the 
fact,  every  one  can  judge  for  himself,  and  my  end 
will  have  been  attained.  I  am  no  further  con- 
cemed  with  the  remaining  suggestion,  that  a  lay 
tribunal  has  been  set  up  to  deal  with  doctrine 
as  well  as  ritual,  than  to  affirm  that  in  all 
matters  of  doctrine  this  court  has  now  pre- 
cisely the  same  jurisdiction,  and  no  more  than 
it  had  before  the  statute  was  passed;  nothing 
has  been  added,  and  nothing  taken  away. 
There  are  some,  I  believe,  who  contend  that  ill 
G^uestions  touching  the  clergy  in  their  ministrsr 
tions  ought  to  be  referred  only  to  a  synod  or  some 
other  tribunal  composed  of  ecclesiastics.  With 
such  a  proposition,  I  have  nothing  here  to  do,  and 
I  will  dismiss  the  subject  with  the  remark  that 
those  who  assert  it  must  needs  go  further,  axul 
either  point  out  where  in  the  judicature  of  this 
country  such  a  tribunal  is  to  be  found,  or  contend 
that  the  Church  of  the  State  has  no  laws  to  govern 
it,  or,  what  is  the  same  thing,  no  laws  capable  of 
being  enforced.  I  now  address  myself  to  the 
merits  of  the  present  case.  It  is  a  proceeding 
taken  under  the  Public  Worship  Regulation  Act 
1874  (37  &  38  Vict,,  c.  85).  Three  parishioners  of 
the  parish  of  St.  Peter's,  Folkstone,  have  trans- 
mitted to  the  Archbishop  of  Canrierbury  a  repre- 
sentation under  that  statute  complaining  of  certain 
proceedings  and  matters,  which  they  allege  to  be 
unlawful  in  the  conduct  of  the  respondent  on  the 
4th  and  11th  July  1875.  On  the  Ist  Nov.  1875, 
and  after  the  duties  of  judge  under  the  statute 
had  become  merged  in  the  office  of  official  princi- 
pal (or  Dean  of  Arohes)  of  the  Provincial  Court 
of  Canterbury,  this  representation  was  transmitted 
to  me,  and,  consequently,  the  proceedings  before 
me,  by  virtue  of  the  7th  section  of  the  Act,  became 
at  once  a  proceeding  in  the  Court  of  Arches.  Ths 
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repreeentation  complains  of  many  things  done  by 
the  respondent,  which,  at  the  hearing  of  the  case, 
he  did  not  deny,  nor  did  he  deny  that  these  thint^a 
were  unlawful  in  the  present  state  of  the  law,  as 
ennnciated  by  the  Judicial  Committee  of  the  Privy 
Gonncil,  reserving  to  himself  the  right  to  question 
that  state  of  the  luw,  so  far  as  he  may  be  allowed 
to  do  so  by  that  tribunal,  should  he  appeal  to  it  in 
the  present  case.  I  will  shortly  enumerate  these 
offences  :  1.  The  use  of  lighted  candles  on  the 
Communion  Table,  or  on  a  ledge  immediately  over 
it,  at  the  time  of  the  celebration  of  the  Holy  Com- 
monion,  when  those  candles  were  not  required  for 
^ving  light.  2.  The  mixing  of  water  with  wine 
for  the  service  of  the  Holy  Communion.  3.  The 
use  of  wafer  bread,  instead  of  bread  such  as  is 
usually  eaten,  in  the  administration  of  the  Holy 
Communion.  4.  Standing  at  the  middle  of  the 
west  side  of  the  Communion  Table  with  his  back 
to  the  people,  so  that  the  people  could  not  see  him 
break  the  bread  during  the  Prayer  of  Consecra- 
tion. 5.  Kneeling  during  the  Prayer  of  Consecra- 
tion— a  practice,  however,  which  he  says  he  has 
since  discontinued.  6.  Causing  the  hymn  or 
prayer  commonly  known  as  the  Agnus  Dei  to  be 
sung  during  the  Comniunion  service,  immediately 
after  the  Prayer  of  Consecration.  7.  Forming 
and  accompanying  a  procession,  consisting  of  the 
choir  and  two  acolytes  in  short  surplices  and  red 
cassocks,  four  banners,  a  brass  instrument,  and  a 
processional  cross  being  carried  in  it,  the  choir 
singing  a  hymn,  and  the  respondent  walking  in  it, 
with  a  cap  called  a  biretta  on  his  head ;  such  pro- 
cession taking  place  after  the  service  of  morning 
prayer  and  immediately  before  the  Communion. 
8.  Forming  and  accompanying  a  like  procession 
on  another  occasion,  when,  at  one  perioa  of  it,  all 
those  who  took  part  in  it  fell  (^n  their  knees  and 
remained  kneeling  for  some  time.  The  fact  of 
these  eight  charges  having  been  admitted  by  or 
on  behalf  of  the  respondent,  and  the  unlawfulness 
of  his  conduct  on  these  occasions  being  unques- 
tioned before  me,  and,  in  my  opinion,  unquestion- 
able, my  dncy  on  the  present  occasion  will  be 
confined  to  admonishing  him  not  to  offend  again 
in  the  same  way.  There  is  one  other  charge,  upon 
which  in  like  manner  no  defence  has  been  offered, 
which  requires,  I  think,  some  further  notice.  I 
allude  to  the  charge  of  celebrating  the  Holy 
Communion  in  the  vestments  known  by  the  names 
of  "  chasuble"  and  "alb."  The  question  of  vestments 
is  one  which  stands  in  a  peculiar  position,  in  respect 
of  the  judicial  decisions  of  which  it  has  been  the  sub- 
ject. Dr.  Lushington,  Sir  John  Dodson,  and  Sir 
Aobert  Fhillimore  have  all  held  what  are  called  the 
Edwardian  vestments  to  be  lawful.  By  the  Court 
of  Appeal  in  LiddeU  v.  Westerion  (Moore's  Sp. 
Bep.),  consisting  of  some  of  the  ablest  judges  of 
our  time,  Lord  Cran worth.  Lord  "Wensleydale, 
Lord  Kingsdown,  Sir  John  Patteson,  and  Mr. 
Justice  Manle,  with  the  late  and  present  Arch- 
bishops of  Canterbury,  it  was  affirmed  in  the 
following  words :  That  "  the  same  dresses  and  the 
same  utensils  or  articles  which  were  used  under  the 
first  Prayer  Book  of  Edward  VI.  may  still  be  used." 
In  the  case  of  Martinv.  Machonochie  (L.  Rep.  2  P.  C. 
365;  24  L.  T.  Rep.  N.S.  204)  it  was  declared  gene- 
rally  that  the  court  "  entirely  concurred  "  in  the 
construction  of  the  ornaments  rubric  in  the  previous 
case,  and  particularly  that  "  the  term  ornaments 
in  the  rubric  means  those  articles  the  use  of  which 
in  the  services  and  ministrations  of  the  church 


is  prescribed  by  the  first  Prayer  Book  of  Ed- 
ward VI."  In  LiddeU  v.  Wegterton  (Moore's  Sp. 
Rep.),  it  is  ri^rht  to  observe  that  the  court,  in  the 
remarks  above  quoted,  was  commenting  upon  this 
rubric  for  the  particular  purpose,  and  the  par- 
ticular purpose  only,  of  snowing  that  it  applied 
to  articles  and  things  which  were  "used  "  in  the 
service  as  distinguished  from  ornaments  which 
were  not  "  used,  but  "  set  up  in  churches  as 
ornaments  in  the  sense  of  decorations."  The 
terms,  therefore,  in  which  their  construction  of 
the  ornaments  rubric  was  declared,  constituted  a 
judicial  dictum  (very  valuable,  no  doubt,  con- 
sidering the  high  authority  of  the  judges  from 
whom  it  emanated),  but  still  a  judicial  dictum 
only.  But  in  the  later  case  of  Martin  v. 
Mackonochie  {uhi  sup.),  the  question  arose  directly 
whether  the  lighting  of  a  candle  could  be  justified 
as  the  *'  use  "  of  an  ornament  permitted  by  this 
same  *'  ornaments  rubric,"  upon  which  the  ques- 
tion of  vestments  turns.  It  thus  became  neces- 
sary to  construe  the  language  of  that  rubric,  and 
the  court  having,  as  above  stated,  declared  their 
adherence  to  the  construction  given  to  the  rubric 
in  the  former  case,  went  on  to  say  that  this  con- 
struction went  far  to  decide  the  case  in  hand,  and 
concluded  thus :  "  But  the  rubric,  speaking  in 
1661,  more  than  100  years  subsequently,  has,  for 
reasons  which  it  is  not  the  province  of  a  judicial 
tribunal  to  criticise,  defined  the  class  of  orna- 
ments to  be  retained  by  a  reference,  not  to  what 
was  in  use  de  facto,  or  to  what  was  lawful  in  1549, 
but  to  what  was  in  the  church',  by  authority  of 
Parliament,  in  that  year;  and  m  the  parliamentary 
authority  which  this  committee  has  held,  and 
which  their  Lordships  hold,  to  be  indicated  by 
these  words,  the  ornaments  in  question  are  not 
found  to  be  included."  The  argument  of  the 
court,  therefore,  ran  thus  :  The  ornaments  which 
may  be  lawfully  used  are  defined  by  the  rubric  of 
the  present  Prayer  Book;  the  meaning  of  that 
rubric  is,  that  such  **  ornaments  "  may  be  used 
as  are  prescribed  by  the  first  Prayer  Book  of 
Edward  VI. ;  the  use  of  a  lighted  candle  is  not 
found  to  be  prescribed  by  the  first  book  of  Ed- 
ward VI. ;  therefore  it  is  not  lawful.  I  can  only 
regard  this  case,  then,  as  a  decision  directly  based 
upon  the  proposition  that  the  rubric  of  the 
present  Prayer  Book  defined  the  "ornaments" 
which  should  be  lawful  in  future  as  those  which 
had  been  prescribed  by  the  first  Prayer  Book  of 
Edward  VI.  No  doubt  the  category  of  lawful 
ornaments  to  be  found  in  the  first  book  of  Ed- 
ward VI.  was  appealed  to  in  that  case  to  prohibit 
a  lighted  candle  as  not  being  within  it ;  it  must 
be  invoked  by  those  who  uphold  the  Edwardian 
vestments  as  a  justification  for  the  use  of  all  vest- 
ments which  are  within  h ;  but  it  is  difficult  to 
conceive  that  this  distinction  warrants  a  different 
conclusion  as  to  the  rubric's  meaning.  If  the 
directions  of  the  book  of  Edward  VI.  are  to  be 
taken  as  the  test  of  what  may  be  lawfully  used 
under  the  present  Prayer  Book,  for  the  purpose 
of  excluding  matters  and  things  which  are  not 
within  them,  it  may  be  well  urged  that  they  are 
.also  the  test  of  legality  for  the  purpose  of  justify- 
ing the  use  of  the  things  which  are  within  them, 
and  expressly  enjoined  by  them.  When  fully 
considered,  therefore,  this  case  afibrds  not  a 
mere  judicial  dictum,  but  a  direct  authority, 
as  to  the  true  meaning  of  the  rubric,  judicially 
announced  as  the  ratio  decidendi  of  the  court, 
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«nd  acted  npon  as  the  basis  of  its  ultimate  de- 
oisioD.  Witb  this  decision  the  subsequent  one 
ofHehbert  v.  Purchas  (L.  Rep.  3  P.  0.  605)  con- 
denmiug  the  vestmeDts  which  are  among  the  "  or- 
naments "  prescribed  by  the  first  book  of  Edward 
YT.,  appears  to  be  directly  in  conflict ;  but  then  it 
must  be  borne  in  mind  that  the  case  of  Martin  v. 
Maehonochis  (L.  Rep.  2  P.  0.  365 ;  24  L.  T.  Rep. 
N.  S.  204)  dealt  with  things  used  in  the  church 
service,  snch  as  a  candle,  while  the  case  of  Hebhert 
y.  Purchas  (uhi  sup.)  dealt  with  the  dresses  of  the 
ministers,  as  to  which  dresses  the  canons  of  a.  d. 
1603  had  given  certain  directions,  and  it  was  to 
these  canons,  as  I  understand  the  latter  case,  that 
the  court  ascribed  the  authority  to  qualify  the 
subsequent  statute  and  rubric  in  respect  of  dresses 
or  vestments.  The  only  passage  which  throws  any 
light  on  the  aspect  in  which  tbe  previous  decision 
was  regarded  by  the  court  is  the  following!:  '*  In 
Martin  v.  Mackonochie  {uhi  sup.)  the  committee 
stated  anew  the  substance  of  the  judgment  in  Wes- 
terton  v.  Liddell  (Moore's  Sp.  Rep.)  upon  this  point, 
but  did  not  take  up  any  new  ground  "  Save  in  these 
words  no  reference  whatever  to  the  caaeof  Martin  v. 
Maehonochis  {uhi  sup.)  is  made  in  the  judgment 
in  Hebhert  v.  Purchas  {libi  sup).  So  brief  a  notice 
and  summary  a  dismissal  seem  rather  to  favour 
the  conclusion  that  the  case  was  considered  unim- 
portant to  the  matter  in  hand  than  that  it  was 
meant  to  be  overruled.  It  may  be,  therefore,  that 
this  conflict  of  authorities  is  rather  apparent  than 
real,  but  whether  it  be  the  one  or  the  other,  my 
course  in  this  court  is  clear.  I  cannot  doubt  that 
of  two  judgments  delivered  in  the  Appellate  Court, 
which  are  in  any  degree  inconsistent,  I  am  bound 
in  pronoancing  the  decision  of  the  inferior  court 
to  obey  and  carry  out  that  which  was  addressed 
directly  to  the  matter  in  issue  here,  and  which 
also  was  the  last  pronounced.  As  this  result  was 
inevitable  the  learned  counsel  have  done  well,  I 
think,  not  to  argue  the  question,  and  as  the  ques- 
tion has  not  beep  argued,  I  forbear  to  exnress  my 
own  opinion  on  the  subject.  I  must,  tlierefore, 
hold  that  Mr.  Ridsdale  has  offended  against  the 
law  in  celebrating  the  Communion  in  a  chasuble 
and  in  an  alb,  and  admonish  him  to  refrain  from 
doing  so  in  future.  If  this  decision  is  wrong  it 
must  be  corrected  by  tbe  Appellate  Court.  I  pro- 
ceed now  to  deal  with  the  remaining  charges,  and 
I  will  take,  first,  the  charge  which  relates  to  the 
celebration  on  the  4th  July  1875,  at  the  service  of 
the  Holy  Communion,  commencing  at  10.33  a.m., 
when  only  one  person  beside  the  respondent 
received  it.  The  fact  is  not  denied.  The  only 
answer  given  is  that  the  great  bulk  of  the  con- 
gregation remained  in  the  church,  that  there  were 
200  to  250  people  present,  and  that  the  respondent 
had  reason  to  believe,  and  did  believe,  that  a  suf- 
ficient number  of  them  would  communicate  with 
him.  I  will  examine  the  correctness  of  this  last 
assertion  presently,  but,  in  the  first  place,  it  is 
desirable  to  turn  to  the  rubric  itself,  which  is  said  to 
have  been  contravened.  It  is  in  these  words :  '*  And 
there  shall  be  no  celebration  of  the  Lord's  Supper, 
except  there  be  a  convenient  number  to  communi- 
cate with  the  priest,  according  to  his  discretion. 
And  if  there  be  not  above  twenty  persons  in  the 
parish  of  discretion  to  receive  the  Communion, 
yet  tliere  shall  be  no  Communion  except  four  (or 
three  at  the  least)  communicate  with  the  priest." 
It  cannot,  I  think,  be  said  that  the  words  of 
this  rubric  admit  of  any  but  one  interpretation. 


There  is  to  be  no  communion  unless  as  many  as 
three  persons  are  present  and  communicate  with 
the  priest.  It  was  not  even  in  argument  con- 
tended that  the  rubric  meant  anythiii^  else.  It 
does  not  say  there  shall  be  no  communion  "  unless 
tbe  priest  believes,"  or  "  unless  he  has  reasonable 
ground  to  believe  "  that  there  will  be  as  manv  as 
three  communicants,  but  expressly  that  there  shall 
be  no  communion  "  except  three  at  the  least "  do 
in  fact  **  communicate  with  the  priest."  But  it  was 
urged  on  Mr.  Ridsdale's  behalf,  that  his  infraction 
of  this  rubric  was  not  a  wilful  or  voluntary  one, 
and  that  on  a  principle  which  pervades  the  ad- 
ministration of  all  laws  he  ought  not  to  be  held 
responsible  for  what  he  could  not  prevent.  I  must 
observe  that  this  defence  was  rather  that  of  his 
counsel  in  argument  than  that  which  he  had 
urged  himself  in  his  '*  answers."  All  that  he 
there  says  is,  that  a  convenient  number  of  persona 
were  present  who  might  have  communicated,  and 
that  every  opportunity  was  given  to  them  to  do 
so,  studiously  omitting  to  say  either  that  he 
honestly  thought  the  reouisite  number  would 
communicate,  or  that  he  haa  no  means  of  knowixig 
whether  they  would  or  not.  I  cannot  regard  this 
as  otherwise  than  a  very  significant  and  possibly 
intentional  omission.  Still  the  question  remains 
whether  there  was  on  this  occasion,  or  would  be 
on  other  occasions,  any  real  impossibility  of  oon- 
forming  to  the  rubric,  a  proposition  which  it 
devolves  upon  the  respondent  to  establish.  This 
impossibility  is  said  to  reside  in  the  fact  that  the 

Eriest  must,  according  to  the  several  rubrics  rega- 
kting  the  administration  of  the  sacrament, 
consecrate  the  elements,  and  receive  them  himself 
before  he  has  any  means  of  knowing  whether 
there  will  be  as  many  as  three  persons  coming 
forward  to  receive  tbem  after  him.  But  is  this 
the  faut  P  Neither  by  any  evidence  that  he  has 
given,  nor  by  any  conclusions  to  be  extracted 
from  the  rubrics  of  the  Communion  Service,  does 
it  seem  to  me  to  be  established  that  a  priest,  really 
desirous  of  conforming  to  the  rubric,  is  practically 
unable  to  discover  whether  the  celebration  he  is 
about  to  enter  upon  will  be  a  lawful  one  or  not. 
On  a  perusal  of  the  several  rubrics  as  they  occur 
in  the  Communion  Service,  it  certainly  seems  to 
be  assumed  throaghout  that  the  number  of  those 
who  are  about  to  communicate  will  be  known  (or, 
at  least,  approximately  so)  to  the  priest,  and  if 
others  are  present  (the  propriety  of  which  is,  I 
believe,  a  controverted  point,  but  one  with  which 
this  court  has  nothing  now  to  do),  discriminated 
in  some  manner  from  them.  Thus  at  the  very 
beginning  of  the  Order  for  the  Administration  of 
the  Communion,  it  is  said,  "  So  many  as  intend  to 
be  partakers  of  the  Holy  Communion,  shall  signify 
their  names  to  the  curate  at  iaast  some  time  the 
day  before."  Then  at  a  later  period  of  the  service, 
"  The  priest  shall  then  place  on  the  table  so  much 
bread  and  wine  as  he  shall  think  sufiicient ; "  and 
again,  "At  the  time  of  the  celebration  of  the 
Communion,  the  communicants  being  conveniently 
placed  for  the  receiving  of  the  Holy  Sacrament;" 
and  again,  "Then  the  priest  shall  say  to  them 
that  come  to  receive  the  Holy  Communion ; "  and 
again,  "Then  shall  this  general  confession  be 
made  in  the  name  of  all  them  that  are  minded  to 
receive  the  Holy  Communion."  Those,  therefore, 
who  intend  to  receive  the  Holy  Sacrament,  are 
invited  to  give  notice  of  their  intention,  a  quantity 
of  bread  and  wine  is  to  be  placed  on  the  Communion 
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Table,  which  is  to  be  estimated  in  reference  to  the 
probable  number  of  them;  they  are  to  be  cou- 
▼eniently  placed  "  for  the  receiving  of  the  Holy 
Sacrament ; "  and  they  are  to  be  addressed  in  the 
character  of  communicants  by  the  minister,  all  of 
which  provisions  seem  to  imply  that  the  minister 
has  some  means  of  distinguishing  them,    fiat  no 

Srecise  direction  appears  to  be  given  as  to  the 
etails  of  the  manner  in  which  any  separation, 
discrimination,  or  distinction  between  those  who 
do  and  those  who  do  not  communicate,  is  to  be 
brought  about.  A  reference  to  the  rubrics  of  the 
previous  Prayer  Books  may  throw  some  light  on 
the  general  intention  of  the  Legislature  on  this 
head.  In  the  first  Prayer  Book  of  Edward  VL, 
at  the  end  of  the  offertory,  stands  the  rubric, 
following :  Then  so  many  as  shall  be  partakers  of 
the  Holy  Communion,  shall  tarry  still  in  the 
qroire,  or  in  some  convenient  place  nigh  the  quire, 
the  men  on  the  one  side,  and  the  women  on  the 
other  side.  All  other  (that  mind  not  to  receive  the 
said  Holy  Communion)   shall  depart  out  of   the 

2 Hire,   except    the  ministers   and   clerks:    (The 
liturgies  of  Edward  VI.,  Parker  Society  edit., 
1844,  p.  35.)    In  the  second  Book  of  Edward  VI., 
this  rubric  desiring  the  communicants  to  remain 
in  the  quire  was  omitted,  perhaps  because  the 
congregation  was  no  longer  invited  to  come  into 
the  quire,    and   deposit  their  alms   in  the  box 
which  used  to  stand  near  the  altar,  or  perhaps 
because   a  rubric  was   then  for  the  first    time 
introduced,     directing    that    the   table    at    the 
time  of   the   Communion   should   stand   in   the 
body  of  the   church,   except  in  those   churches 
where  morning  and  evening  prayer  were  read  in 
the  chancel.    But    at  this  same  time  a  farther 
alteration  was  made  by  adding  the  following  very 
strong    expressions  to  the  form  of   exhortation 
which  was  to  be  said  "  at  certain  times : "    '*  And 
whereas  ye  offend  God  so  sore  in  refusing  this 
holy  banquet,  I  admonish,  exhort,  and  beseech 
you,  that  unto  this  unkindness,  ye  will  not  add 
any  more.    Which  thing  ye  shall  do,  if  ye  stand 
by  as  gazers  and  lookers  on  them  that  do  commu- 
nicate, and  be  no  partakers  of  the  same  yourselves. 
For  what  thing  can  this  be  accounted  else,  than  a 
further  contempt  and  unkindness  unto  Grod.  .  .  . 
Wherefore,  rather  than  ye  should  so,  depart  you 
hence,  and  give  place  to  them  that  be  godly  dis- 
posed. .  .  .—(lb.  pp.  272,  273)."— This  exhortation 
IB  looked  upon  by  some,  I  believe,  as  addressed 
only  to  those  who  were  not  in  the  habit  of  com- 
municatinfi:  at  all.     By  others,  on  the  contrary,  it 
is  regarded  as  an  invitation  to  all  who  are  not 
about  to  cummunicate  on  the  particular  occasioD, 
to  leave  the  church,  and  thus  separate  themselves 
from    the    communicants.     But,  whatever    may 
have  been  the  intention  of  it,  it  is  not  unlikely 
that  it  gave  rise  to  a  custom,  more  or  less  general, 
for  the  non-communicants  to  withdraw.    On  this 
matter  I  willi  quote  a  passage  from  a  judgmeui 
delivered  in  the  Metropolitan  Court  of  ^magh  in 
the  year  1852.  The  case  was  cited  by  Dr.  Stephens, 
and  1  am  indebted  to  him  for  a  copy  of  the  judg- 
ment.    Speaking   of    this    exhortation,   the  rev. 
judge  of  that  court  said :  "  This  striking  address, 
repeated  in    all   the    churches   of  the   kingdom 
daring  a  period  of  nearly  100  years,  very  effectually 
brought  about  and  established  the  custom  of  the 
non-oommunicants  withdrawing — a  custom  that 
continues  to  this  day,  although  this  part  of  the 
exhortation  was  omitted  in  the  Prayer  Book  of 


1662."     He  then  adverts  to  the  fact  that  the 
rubric  above  quotsd,  as  to    the    communicants 
"  being  conveniently  placed,"  was  for  the  first 
time  inserted  in  the  present  Prayer  Book,  and 
goes  on  thus ;  "When,  therefore,  the  non-commu- 
nicants have  withdrawn,  and  the  communicants 
have  placed  themselves  conveniently  for  receiving 
the  sacrament,  that  is  in  a  part  of  the  church  near 
the  Lord^s  table,  it  would  seem  to  be  easy  for  the 
officiating  minister  to  make  a  tolerably  accurate 
estimate  of  the  numbers  for  whom  he  is  to  provide 
a  sufficient  quantity  of    bread  and   wine,  even 
though  they  have  not  signified  their  names  pre- 
viously."   The  only  other  matter  which  sheds  any 
light  on  this  subject  is  the  language  of  the  25th 
article  of  religion,  which  speaks  of  the  sacrament 
as  not  to  be  carried  about  or  "  gazed  upon."  Upon 
this  review  of  the  history  of  these  rubrical  di- 
rections, the  conclusions  at  which  I  arrive  are, 
that  the  Legislature,  in  both  Prayer  Books  of  Ed- 
ward VI.,  as  well  as  the  book  of  1662,  contemplated 
that  there  would  be  some  method  of  discriminating 
between  those  who  intended  to  partake  of  the 
Holy  Communion,  and  those  who  did  not;  that 
under  the  first  book  of  Edward  YI.,  the  means  of 
doing  so  were  specifically  prescribed ;  that  under 
the  second  book  of  Edward  YI.  and  the  present 
book,  no  such  specific  means  are  prescribed  (ex- 
cept they  be  found  in  the  direction  that  the  com- 
municants should  be  "  conveniently  placed  "),  and 
that  the  custom,  however  general,  of  the  non- 
communicants  retiring  from  the  church  is  not 
specifically  enjoined  by  any  positive  direction  of 
the  existing  rubrics.    Nor  am  I  aware  that  the 
minister  has  any  means  at  his  command  to  enforce 
compliance  with  this  custom,  supposing  it  to  be 
desirable  to  do  so,  upon  which  matter  it  is  not  my 
duty  here  to  express  an  opinion.    But  admitting 
this  to  be  so,  it  was  still  urged  by  the  complain- 
ants that' the  minister  has,  practically,  other  means 
within  his  reach  of  ascertaining  whether  a  suffi- 
cient number  are  about  to  communicate,  did  he 
choose  to  avail  himself  of  them.    It  was  not  as- 
serted, nor  can  it  be  assumed,  that  the  members 
of  the  respondent's  congregat^ion  would  do  other- 
wise than  assist  him  in  avoiding  the  celebration  of 
the  sacrament  in  a  manner  contrary  to  the  express 
letter  of  the  law ;  and  it  was  therefore  contended 
that  the  respondent  had  only  to  make  known 
to  his  congregation  the  difficulty  in  which  they 
placed  him  by  the  practice  of  non-communicants 
remaining  in  the  church  when  the  celebration  of 
the  holy  sacrament  was  about  to  begin,  without 
any  separation  bein^  effected  between  them  and 
I  he  communicants,  for  the  diffi'julty  to  pass  away. 
To  this  it  was  replied,  that  a  clergyman  has  no 
means  of  doing  bo  without  violating  the  rubrical 
directions,  and  the  judgment  in  Wester  Ion  v.  Liddell 
(Moore*s  Sp.  Kep.),  was  relied  upon  to  show  that 
the  details  of  the  Communion  Service  could  not 
be  add^d  to  or  varied  by  any  announcement  on 
the  part  of  the  minister  without  infringing  the 
law.    Yarious  means  were  suggested,  however,  by 
which  it  might  be  done,  and  either  through  the 
churchwardens  or  through  the  pulpit  or   other- 
wise, it  was  said  that  the  minister  might  make 
known  his  desire  that  if  noncommunicants  chose 
to  remain  in  the  church,  the  communicants  should 
convenient] V  place  themselves  apart  from  the  rest, 
so  as  to  enaole  him  to  recognise  them.    The  most 
formal   method   of  proceeding   in  this   direction, 
perhaps,  would  be  for  the  clergyman  to  apply  to 
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his  ordinary,  and  with  his  leave  to  read  out  dur- 
ing the  service  a  notice  describing  what  those  who 
intended  to  communicate  should  do  to  declare 
themselves,  and  thus  comply  with  the  rubric, 
immediately  preceding  the  o£Fertory,  on  the  subject 
of  notices  to  be  given  in  church.  I  do  not  dwell 
further  on  this,  or  pause  to  decide  what  the  re- 
spondent might  best  have  done,  because  he  has  in 
fact  done  nothing  and  attempted  nothing,  and, 
further,  because  i  am  not  even  satisfied  that  he 
had  any  reasonable  cause  to  expect  that  the  cele- 
bration of  the  4th  July  would  be  other  than  what 
it  actually  was.  It  appears,  on  the  respondent's 
own  evidence,  that  what  happened  on  the  4th 
July  had  happened  on  several  previous  occasions ; 
that  he  had  taken  no  steps  to  prevent  the  recur- 
rence of  it,  and  that  on  leaving  his  cure  in  the 
hands  of  two  other  clergymen  when  he  went 
abroad  in  August,  he  gave  them  no  warning  or 
directions,  so  that  the  same  thing  happened  again 
in  his  absence.  The  possible  difficulties  of  a  posi- 
tion can  hardly,  therefore,  be  listened  to  in  exculpa- 
tion of  one  who  had  not  been  at  the  pains  of  ascer- 
taining whether  they  are  real  difficulties  or  not. 
But  now  I  turn  to  the  question  whether  the 
respondent  had  reasonable  ground  to  believe,  or 
did  even  in  fact  believe,  that  there  would  be  a 
sufficient  number  of  communicants  on  the  4th 
July.  It  is  impossible,  I  think,  to  read  his  own 
evidence  on  this  head,  and  not  perceive  that  he 
entered  upon  the  celebration  of  the  holy  sacra- 
ment on  that  day  without,  as  he  states  it  himself 
on  re-examination,  '*  any  positive  expectation  one 
way  or  the  other."  It  is  true  that  there  were 
many  present  as  to  whom  he  did  not  know  that 
they  might  not  communicate,  and  as  to  some, 
he  says  he  thought  they  might,  but  he  had 
no  belief  that  they  would.  Whatever  may  be  said, 
as  to  whether  reasonable  grounds  for  believing 
that  the  proper  number  would  communicate  ex- 
isted or  not,  it  is  clear,  I  think,  that  the  respon- 
dent must  establish  that  he  did  in  fact  believe 
that  they  would  do  so,  before  he  could  possiby  be 
in  a  position  to  set  up  any  exculpation  based  on 
the  imperfect  state  of  his  own  knowledge.  This 
he  failed  to  do.  The  rubric  has,  in  my  opinion, 
been  violated,  and  without  excase.  It  will, 
therefore,  be  my  duty  to  admonish  the  respon- 
dent to  obey  the  rubric  in  future.  The  next 
question  for  the  decision  of  the  court  concerns  the 
lawfulness  of  the  crucifix,  and  of  the  paintings 
called  the  stations  of  the  cross,  which  have  been 
set  up  in  St.  Peter's  Church.  The  solution  of 
these  questions  depends  noc  on  any  single  con- 
tested passage  of  a  statute  or  a  rubric  to  be  con- 
strued by  the  court,  but  on  the  genernl  result  of 
the  various  acts  of  the  Sovereign  and  the  Legis- 
lature, which  go  to  make  up  that  momentous 
change  in  the  state  religion,  and  the  ecclesiastical 
laws  of  the  realm,  which  is  known  as  the  Beforma- 
tion.  The  field,  therefore,  over  which  such  an 
enquiry  is  capable  of  being  pursued,  is  an  almost 
nnbounded  one,  but  it  does  not,  I  think,  devolve 
upon  this  court  no  to  pursue  it.  For  the  ground 
has  been  already  travelled  by  the  appellate  tribunal 
in  the  two  cases  of  Wesierton  v.  LiddeU  (Moore'& 
Sp.  Rep.),  and  PhiUpotts  v.  Boyd  (L.  Rep.  6  P.  C. 
435;  32  L.  T.  Rep.  K  S.  73),  in  which  al! 
that  historical  research  and  able  argument  'jluIc! 
do  to  elucidate  the  legal  propositions  deducible 
from  any  inquiry  of  the  kind,  was  fully  and 
effectually  done.    I    will    state,    in    a  few  r.en- 


tences,  the  points  decided  in  these  cases  so  bmt 
as  they  affect  the  present  inquiry.  In  the  case  of 
Westerton  v.  LiddeU,  the  court  bac^.  to  pronounce 
upon  the  legality  of  a  cross  set  up  in  Mr.  Liddell's 
church.  And  it  was  decided  that  although  before 
the  Reformation  the  symbol  of  the  cross  had  no 
doubt  been  put  to  superstitious  uses,  "  yet  that 
crosses  when  used  as  mere  emblems  of  the  Chris- 
tian faith,  and  not  as  objects  of  superstitiooa 
reverence,  may  still  lawfully  be  erected  as  archi- 
tectural decorations,"  and  that  the  wooden  cross 
erected  in  that  particular  case,  "  was  to  be  consi- 
dered a  mere  architectural  ornament."  The  court 
determined  nothing  directly  as  to  the  legality  of  a 
crucifix,  but  was  at  great  pains  throughout  the 
judgment  to  point  out  that  crosses  were  to  be  dis- 
tinguished  from  crucifixes,  saying  that  "  there  was 
a  wide  difference  between  the  cross  and  images  of 
saints,  and  even,  though  in  a  less  degree,  between 
a  cross  and  a  crucifix,"  the  former  of  which  they 
said,  had  been  "  used  as  a  symbol  of  Christianity 
two  or  three  centuries  before  either  crucifixes  or 
images  were  introduced."  I  must  infer,  therefore, 
that  in  the  opinion  of  the  court,  as  declared  in 
this  case  of  Westerton  v.  LiddeUf  the  use  of 
the  cross  was  only  to  be  justified  when  it  played 
the  part  of  a  mere  architectural  ornament,  and 
that  the  views  and  arguments  upon  which  that 
justification  was  based  did  not  afford  the  same 
justification  to  crucifixes.  In  PhiUpotts  v.  Boyd^ 
the  court,  in  justifying  the  erection  of  we 
Exeter  reredos,  adhered  entirely  and  very  dis- 
tinctly to  the  position  taken  up  in  the  previous 
case,  and  pronounced  that  erection  lawful,  though 
it  includea  many  sculptured  images,  on  the  express 
ground  "  that  it  had  been  set  up  for  the  purpose 
of  decoration  only,"  declaring  that  it  was  "  not  in 
danger  of  being  abused,"  and  that  "it  was  not 
suggested  that  any  superstitious  reverence  has 
been  or  is  likely  to  be  paid  to  any  of  the  figures 
upon  it."  These  two  cases,  considered  together, 
afford  to  this  court  a  sufficient  guide  for  the 
principles  which  it  is  now  bound  to  apply.  All 
that  remains  is  to  apply  them.  In  doing  so  it  is 
necessary  first  to  havo  a  clear  idea  of  what  is 
meant  by  *' superstitious  reverence  being  paid,** 
and  then  to  ascertain  whether  such  "  reverence"  is 
likely  to  be,  or  in  danger  of  being,  "  paid  "  to  the 
particular  objects  here  complained  of,  or  whether, 
on  the  contrary,  it  is  established  that  those  objects 
are  for  architectural  ornament  only.  It  will  be 
observed  that  the  contrast  set  up  by  the  court  in 
these  cases,  is  between  superstitions  reverence  on 
the  one  hand,  and  architectural  decorations  on  ihe 
other;  and,  1  cannot  but  think  that  the  court 
considered  that  all  figures  in  sculpture  or  painting 
must  needs  fall  within  one  category  or  the  other, 
so  that  if  the  objects  and  figures  here  in  question 
were  intended  to  be,  or  were  likely  to  become  any- 
thing more,  or  other  than  mere  architectural  deco- 
rations, they  would  be  illegal  as  objects  of  **  super- 
stitious reverence."  This  view  would  at  once 
simplify  the  definition  of  "superstitious  rever- 
ence," and  reduce  the  inquiry  to  the  question 
whether  the  limits  of  mere  architectural  decora- 
tions have  been  exceeded  or  not.  But,  passing  this 
by,  and  considering  the  matter  in  a  more  general 
light,  I  conceive  that  the  words  "superstitions 
reverence"  or  "idolatrous  practices,*  together 
with  the  more  general  term  "  abuse,"  all  which  ex- 
pressions are  used  i  ndifferently  by  the  court  in  PfttU* 
potts  V.  Boyd  are  intended  by  the  court  to  mean  the 
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same  thing  as  "  worship''  and  "  adoration/'  which 
arafbaod  n  the  22  nd  Article  of  Religion..  This 
a)>p«iir8  from  the  ft^llowing  passage  in  the  judgment 
in  that  case :  "  As  the  Beformabion  proceeded, 
and  the  Arbiolee  of  Beligion  came  to  receive 
statntoiT  authority,  the  doctrine  of  the  Chnrch  on 
this  snhject  was  plainly  set  forth.  The  22nd 
Article  of  B>eligion  declares  that  'the  Bomish 
doctrine  conoeminii;  pnrgatory,  pardons,  worship- 
ping and  adoration,  as  well  of  images  as  of 
reliqnes,  and  also  invocation  of  saints,  is  a  fond 
thing  vainly  invented,  and  grounded  upon  no  war- 
ranty of  Scripture,  hut  rather  repugnant  to  the 
Word  of  God.'  In  other  words,  it  condemns  only 
the  abuse  of  images."  What,  then,  was  this 
Bomish  doctrine?  The  actu£j  worship  of  the 
graven  image  in  place  of  the  Deity  it  represents, 
has  never,  so  far  as  1  am  aware,  been  inculcated  by 
the  Bomish  church.  It  certainly  forms  no  part  of 
the  teachings  of  that  church,  if  I  may  rely  on  the 
testimony  produced  in  this  case  from  the  lips 
of  the  witness  Dominic  Criscitelli.  The  "  Bomish 
doctrine  "  "  concerning  worshipping  and  adora- 
tion of  images,"  spoken  of  in  the  22nd  Article 
of  Beligion,  as  "  a  fond  thing,  vainly  invented," 
must  therefore  be  intended  in  that  article  to  mean 
the  devotion  and  prayer  which  the  Boman  church 
to  this  day  enioins  its  adherents  to  offer,  not  to 
images  themselves,  but  to  God,  before  crucifixes, 
images,  or  paintings,  and  the  like.  And  it  was 
this  doctrine,  together  with  the  practices  which 
had  been  found  to  result  from  it,  which  it  was  a 
main  object  of  the  Beformation  to  denounce  and 
put  away  utterly  from  the  reformed  church. 
That  I  m&y  in  no  wise  mistake  or  misapprehend 
the  doctrine  of  the  Bomish  church  on  this  matter, 
I  will  refer  to  the  following  passage  from  the 
decrees  of  the  Council  of  Trent :  " .  .  .  Imagines 
porro  Christi,  deiparse  Virginis,  et  aliornm  sanc- 
tomm,  in  templis  prsesertim  habendas  et  retinendas, 
eisque  debitnm  honorem,  et  venerationem  imper- 
tiendam;  non  quod  credatur  in  esse  aliqua  in  iis 
divinitas,  vel  virtus,  propter  quam  sint  colendae ; 
vel  quod  ab  eis  sit  aliquid  petendum ;  vel  quod 
fidncia  in  imaginibus  sit  ngenda,  veluti  olim 
fiebat  a  gentibus,  quoe  in  idolis  spem  suam  collo- 
cabant;  sed  quoni  am  honos,  qui  eis  exhibitur, 
refertur  ad  prototypa  quoe  illse  representant ;  ita 
ut  per  imagines  quas  oscujiamur,  et  coram  quibus 
caput  aperimuB,  et  procumbimus,  Christum  ado- 
remus;  et  sanctos  quorum  illos  similitudinem 
gerunt,  veneremur. — Sess.  25. — De  Invocatione, 
veneratione  et  reliquiis  sanctorum  et  sacris 
imaginibus.  (Canones  et  decreta  saorosancti  .  .  . 
Concilii  Tridentini  .  .  .  Opera  et  Studio  Judaci 
Le  Plat  Sessio  xxv,  p.  280,  Antwerp,  1779.)  It 
was  not,  therefore,  intended  in  the  above  decision 
of  the  Court  of  Appeal  by  the  use  of  the  words 
"  superstitious  reverence,"  "  adoration,"  or  "  wor- 
ship," to  convey  only  the  limited  idea  of  a  figure 
or  object  itself  worshipped  like  a  Pagan  idol.  On 
the  contrary,  I  understand  these  expressions  as 
intended  to  embrace  the  far  more  extended  con: 
ception  of  adoration,  worship,  or  reverence  paid 
to  the  Deity  in  presence  of  or  before  those  objects 
or  figures.  It  may  not  be  easy  to  push  definition 
farther  than  this,  and  define  what  it  is  that  iu  any, 
or  every  case,  constitutes  adoration  or  worship  in 
presence  of  an  image  or  figure;  nor  is  it  necessary 
to  do  so ;  it  is  enough  for  the  purpose  in  hand  to 
say  that  it  must  be  taken  to  include  all  and  every 
form  or  degree  in  which  the  object  in  question 


is  made  to  take  a  place  or  play  a  part,  in  the 
devotions  which  are  paid  to  the  Deity  before  it. 
It  is  in  this  sense  then  that  I  propose  now  to 
inquire  whether  it  can  fairly  and  reasonably  be 
Boid  that  the  figures  complained  of  are  likely  to 
be  or  are  in  danger  of  being  objects  of  "  worship  " 
or  "superstitious  reverence."  There  is  no 
dispute  as  to  what  these  figures  are  or  where  they 
are  placed.  There  is  a  screen  of  open  ironwork, 
some  nine  feet  high,  stretching  across  the  church 
at  the  entrance  to  the  chancel ;  the  middle  portion 
of  this  screen  rises  to  a  peak,  and  is  surmounted 
by  a  crucifix  or  figure  of  our  Saviour  on  the  cross, 
in  full  relief,  and  about  eighteen  inches  long — 
this  is  the  crucifix  complained  of.  The  screen,  of 
course,  from  its  position  directly  faces  the  con- 
gregation, and  the  sculpturp  or  moulded  figure  of 
our  Lord  is  turned  towards  them.  Tiiere  is, 
further,  a  row  of  candles  at  distances  of  nearly  a 
foot  apart  all  along  the  top  of  the  screen,  which 
is  continued  up  the  central  and  rising  portion  of 
it,  the  last  candles  coming  close  up  to  the  crucifix 
on  either  side,  so  that  when  the  candles  are  lighted 
for  the  evening  service,  I  should  presume  that  the 
crucifix  would  stand  in  a  full  light.  These  candles 
were  proved  to  have  been  lighted  for  the  evening 
service  on  the  4th  July  1875 ;  it  hardly  seems  that 
they  were  necessary  for  the  purpose  of  lighting 
the  church  at  the  beginning  of  the  service  on  that 
occasion :  but,  on  the  other  hand,  it  appears  that 
the  gas  was  necessarily  turned  on  before  the 
service  concluded,  and  I  cannot  say  that  it  is  made 
out  to  my  satisfaction  that  the  candles  were  not 
then  wanted  for  lighting  purposes.  I  may  at  once 
then  dispose  of  the  charge,  which,  though  not 
distinctly  made  in  the  representation,  was  urged 
in  argument  that  the  position  of  the  candles  in 
relation  to  the  crucifix  and  the  manner  in  which 
they  were  used  together  constituted  a  ceremonial 
observance,  and  as  such  were  not  warranted  by 
law.  I  hold  that  this  charge  is  not  made  out,  and 
I  pass  to  the  more  serious  consideration  whether 
a  crucifix  so  placed  and  lighted  is  in  danger  of 
being  an  object  of  "  superstitious  reverence." 
The  best  forecast  of  the  future  in  most  cases,  but 
especially  in  those  wherein  the  failings  of  man- 
kind are  concerned,  is  to  be  obtained  from  the 
experience  of  the  past.  And  it  was  to  the  past 
that  the  court  in  PhiUpotts  v.  Boyd  emphati- 
cally appealed  in  justification  of  the  Exeter 
reredos.  In  speaking  of  "  painted  represen- 
tations of  portions  of  sacred  history,  to  be 
found  in  many  of  our  churches,"  the  court  relied 
upon  the  circumstances  that  these  paintings  '*had 
been  proved  by  long  experience  to  be  capable 
of  remaining  there  without  giving  occasion 
to  any  idolatrous  or  superstitious  practices." 
Would  an  appeal  to  the  experience  of  the  past,  in 
the  case  of  crucifixes,  bring  out  the  same  result  P — 
or  rather,  it  should  perhaps  be  asked,  would  not  the 
result  be  the  very  opposite  ?  It  is  precisely  here 
that,  to  my  mind,  the  great  difficulty  presents 
itself  in  the  proposal  now  made  to  sanction  the 
restoration  of  so  well-known  an  object  as  the 
crucifix  to  that  place  in  our  churches  to  which  for 
300  years  it  has  been  a  stranger.  The  crucifix,  as 
set  up  in  our  churches,  has  a  special  histoiy  of 
its  own.  Before  the  Beformation  the  "  rood  "  was 
ordinarily  to  be  found  in  parish  churches  in  this 
country.  It  presented  the  carved,  sculptured, 
moulded,  or  painted  figure  of  Jesus  Christ  on 
the   cross,  and  was,  in  fact,    a  "crucifix,  with 


360 


MAGISTRATES'  CASES. 


Arches.] 


Clifton  v.  Bidsdalb. 


[Ajkchbs. 


images  at  the  base : "  (Peny*s  Lawful  Church 
Omamentb,  p.  247.)  This  figure  was  erected  on  a 
structure  called  the  rood  l(3t,  which  appears  to 
have  traversed  the  church  at  the  entrance  to  the 
chancel;  in  fact,  it  occupied  as  nearly  as  may  be 
the  position  which  the  iron  soreen  in  the  present 
case  does.  There  is  in  existence  the  most  precise 
and  unquestionable  evidence  on  this  matter,  and 
it  is  to  be  found  in  the  records  of  the  Lincolnshire 
parishes,  printed  in  Mr.  Peacock's  book  on 
Church  Furniture,  and  dated  a.d.  1565-6.  So 
universal  does  the  existence  of  the  rood  in  some 
form,  either  sculptured  or  painted,  seem  to  have 
been,  that  in  these  returns  of  the  churchwardens 
of  upwards  of  150  parishes,  there  is  mention  of  the 
rood  as  having  been  defaced  or  pulled  down  in  at 
least  140.  It  will  also  be  found  that  in  Bonner's 
Articles,  put  forth  during  the  reign  of  Queen  Mary, 
in  the  year  a.d.  1554,  inqairy  is  made  "  whether 
there  be  a  crucifix,  a  rood  lofb,  as  in  times  past  has 
been  accustomed ;  and  if  not,  where  the  crucifix  or 
rood  lofb  is  become,  and  by  whose  negh'gence  the 
thing  want."  Again,  in  Cardinal  Pole's  Articles, 
A.D.  1557,  "...  whether  they  have  a  rood  in 
their  church  of  decent  stature,  with  Mary  and 
John  ..."  After  this  period,  the  historical 
evidence  abounds  that  in  tne  reign  of  Elizabeth 
these  roods  and  rood  lofts  were  destroyed  far  and 
wide  as  monuments  of  idolatry  and  superstition, 
but  I  am  not  at  present  concerned  with  that  cir- 
cumstance, save  so  far  as  it  serves  to  show  that 
they  had  existed,  and  were  of  general  if  not  uni- 
versal occurrence.  Not  only  so,  but  in  the  year 
1560,  a  discussion  appears  to  have  arisen  as  to  the 
propriety  of  setting  the  roods  or  crucifixes  up 
agam  in  parish  churches.  In  the  Zurich  Letters, 
first  series,  p.  67,  is  a  letter  by  Bishop  Jewel, 
dated  the  4th  Feb.  1560,  in  which  he  says  :  "  This 
controversy  about  the  crucifix  is  now  at  its  height. 
...  A  disputation  upon  the  snbject  will  take 
place  to-morrow.  .  .  .  For  matters  are  come  to 
that  pass,  that  either  the  crosses  of  silver  and  tin, 
which  we  have  everywhere  broken  in  pieces,  must 
be  restored,  or  our  bishoprics  relinquished."  In 
the  same  series,  at  pages  73-74,  dated  the  let  April, 
in  the  same  year,  is  a  letter  of  Bishop  Sandys,  in 
which  is  the  following  passage :  "  We  had  not 
long  since  a  controversy  respecting  images.  The 
Queen's  Majesty  considered  it  not  contrary  to  the 
Word  of  God,  nay,  rather  for  the  advantage  of  the 
church,  that  the  image  of   Christ    crucified,  to- 

g ether  with  Mary  and  John,  should  be  placed,  as 
eretofore,  in  some  conspicuous  part  of  the  church, 
where  they  might  more  readily  be  seen  by  all  the 
people.  Some  of  us  thought  far  otherwise,  and 
more  especially  as  all  images  of  every  kind  were, 
at  oar  last  visitation,  not  only  taken  down,  but 
also  burnt,  and  that  too  by  public  authority ;  and 
because  the  ignorant  and  superstitious  multitude 
are  in  the  habit  of  paying  adoration  to  this  idol 
above  all  others.  .  .  .  God  .  .  .  delivered  the 
Church  of  England  from  stumbling-blocks  of  this 
kind."  From  all  this  it  is  plain  that  the  crucifix 
formed  an  ordinary  feature  in  the  parish  church 
before  the  Reformation  ;  and  it  cannot  be  doubted 
that  it  did  so,  not  as  a  mere  architectural  adorn- 
ment, but  as  an  object  of  reverence  and  adoration. 
If  any  proof  was  required  of  this  proposition,  it 
may  be  found  in  the  fact  that  the  worship  of  it 
was  enjoined  in  the  Sarum  Use,  the  misnal  most 
largely  accepted  and  used  in  England  before  the 
Reformation.     This   was   especituly  the  case  on 


Palm  Sunday.  In  the  order  of  service  for  that 
day,  given  in  the  Sarum  Missal,  a  very  elaborate 
service  ended  with  the  adoration  of  the  "  rood " 
by  the  celebrant  and  choir,  before  passing  into  the 
chancel.  Such  is,  most  briefly,  the  part  played 
by  the  "  rood  "  or  crucifix  in  English  churchee  in 
the  past.  If  set  up  again  in  them  now,  what  part 
is  it  likely  to  play  in  the  iutureP  It  is  no  doubt 
easy  to  say.  What  proof  is  there  of  danger  of 
idolatry  now  P  What  facts  are  there  to  point  to  a 
probability  of  abuse?  But  when  the  court  is 
dealing  with  a  well-known  sacred  object — an  ob- 
ject enjoined  and  put  up  by  authority  in  all  the 
churches  of  England  before  the  Reformation,  in  a 
particular  part  of  the  church,  and  for  the  par- 
ticular purpose  of  **  adoration  " — when  the  oourt 
finds  that  the  same  object,  both  in  the  chnroh  and 
out  of  it,  is  still  worshipped  by  those  who  adhere 
to  the  unreformed  Romish  faith,  and  when  it  is 
told  that,  now,  after  a  lapse  of  300  years,  it  is 
suddenly  proposed  to  set  up  again  this  same 
object  in  tne  same  part  of  the  church  as  an  archi- 
tectural ornament  orJy,  it  is  hard  not  to  distrust 
the  uses  to  which  it  may  come  to  be  put,  or  escape 
the  apprehension  that  what  begins  in  "decoration'* 
may  end  in  "  idolatry."  If  this  apprehension  is  a 
just  and  reasonable  one,  then  there  exists  that 
likelihood  and  danger  of  **  superstitious  rever* 
ence"  which  the  I?ivy  Council,  in  PkiUpoiU  ▼. 
Boyd,  pronounced  to  be  fatal  to  the  lawfulness 
of  all  images  and  figures  set  up  in  a  churoh. 
Before  concluding  that  it  is  so,  let  me  pass  in 
review  the  arguments  urged  in  favour  of  the 
opposite  side  of  the  question.  I  will  place,  first 
among  them  the  consideration,  forcibly  pressed 
on  the  court,  that  the  times  we  live  in  are 
not  as  the  times  before  or  at  the  period  of  the 
Reformation ;  that  images  and  figures  which  gave 
occasion  then  for  "  unhealthy  minds  "  to  abuse, 
"  we,  in  our  more  extended  knowledge,  may  be  per- 
mitted to  use  with  safety."  That  there  is  a  wide 
difference  in  the  state  of  knowled^,  and  still  more 
in  the  degree  of  its  general  diffusion,  between  the 
19th  and  the  16th  centuries  will  not  be  denied ;  but 
is  it  equally  certain  that  superstition  has  waned  in 
proportion'as  the  light  of  intellectual  culture  has 
advanced,  and  that  the  ground  gained  by  the  one 
has  been  lost  by  the  other  P  Is  it  really  so  ab- 
surd, as  it  was  argued  to  be,  to  imagine  that  in 
the  present  day  the  worship  of  lifeless  images  and 
figures,  not  as  idols,  perhaps,  but  as  aids  to  devo- 
tion, should  again  prevail  as  in  old  times  P  The 
fear  that  it  should  be  so  may  be  unbounded,  but 
I  question  whether  intellectual  culture  can  be 
relied  upon  as  a  safeguard  against  it ;  for,  if  so, 
what  is  to  be  said  of  the  Romish  church  and  of 
those  able  and  distinguished  men  who.  in  our  own 
day,  have  no^  hesitated  to  join  it  and  accept  its 
doctrines.  What  I  am  here  discussing,  I  must 
again  repeat,  is  not  the  belief  in  an  idol  of  wood 
or  stone,  but  the  practice  of  involving  in  devo- 
tional exercises  outward  and  visible  forms,  as 
inculcated  in  the  devotional  books  of  the  Roman 
Catholic  creed.  This  is  the  *'  fond  thing  vainly 
invented  "  of  the  22nd  Article  of  Religion ;  and 
the  mere  fact  of  the  existence  of  such  a  doctrine 
in  that  church,  among  whose  members  high  intel- 
lectual power  and  acquirement  is  rife,  is,  to  my 
mind,  a  conclusive  answer  to  the  suggestion  that 
the  intellect  or  knowledge  of  the  present  day  may 
be  relied  upon  to  take  the  place  of  those  safe- 
guards which  it  was  the  work  of  the  Reformation 
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to  establish.  But  another  coDsideration  must  not 
be  lost  sight  of.  If  the  intelligent  and  the  calti- 
yated  no  longer  need  the  protection  of  old  days,  can 
the  same  be  said  oi  the  weak  and  ignorant  ?  The 
parish  chnrch  is  for  all — not  for  a  class — and  if  the 
cmcifiz,  placed  as  it  is  in  this  instance,  is  lawful 
for  St.  Peter's  Church,  it  is  lawful  for  every  parish 
church  in  the  country,  and  may  be  provided  for 
every  congregation — strong-minded  or  weak — 
instructed  or  ignorant.  Let  it  be  considered  to 
what  such  a  state  of  things  as  that  would  be  likely 
to  lead.  If  devotion  to  our  Lord  comes  to  be 
habitually  paid  immediately  before  a  sculptured 
figure  of  his  body  on  the  cross,  which  arrests  the 
eye  and  occupies  the  imagination  while  the  mind 
is  in  attitude  o*  prayer,  it  may  be  easy  to  some, 
and  possible  to  many,  but  hardly  possible  to  all, 
to  wholly  dissociate  the  outward  object  from  the 
inward  prayer,  and  exclude  it  from  playing  any 
part  in  that  devotion.  The  immediate  presence 
before  the  eye  of  an  outward  form  or  object 
proffers  an  assistance,  though  of  a  spurious  kind, 
towards  fixing  wavering  thoughts  and  exciting 
religious  fervour,  which  can  haraly  be  rejected  by 
those  who  most  feel  the  want  of  it,  and  to  whom 
all  abstract  thought  is  a  difficult  exercise.  When 
there  cease  to  be  aqj  such,  the  peril  may  cease 
also ;  but,  until  then,  it  is  impossible,  I  think,  to 
accept  the  alleged  robust  temper  of  the  present 
times  as  a  safeguard  against  so  obvious  a  tempta- 
tion. Another  argument  urged  for  the  responoent 
was  this,  that  crosses  had  been  as  much  abused 
and  worshipped  before  the  Beformation  as  cru- 
cifixes, and  are  therefore  as  much  in  danger  of 
abuse  now,  and  yet  crosses  were  by  the  court,  in 
Westerton  v.  lAddell  (Moore's  Sp.  Bep.),  held  not  to 
be  unlawful  as  ornaments.  I  will  only  say  on  this 
head  of  argument  that  the  court  in  that  case  were 
of  a  different  opinion  ;  that  for  reasons  which 
they  considered  sufficient,  they  distinguished 
crucifixes  from  crosses  in  this  respect,  and  that 
if  they  had  been  unable  to  do  so,  there  is  nothing 
to  show  that,  ill  their  judgment,  either  crosses  or 
crucifixes  would  have  been  lawful  ornaments.  A 
further  objection  was  then  taken  that  if  the  de- 
lineation of  the  crucifixion  in  sculpture  may  not 
be  lawfully  set  up  in  a  church,  the  same  thing 
must  be  equally  true  of  a  picture  in  a  painted 
window,  exhibiting  a  similar  figure.  It  is  not  to 
be  doubted  that,  in  many  churches  (and  in  the 
notable  instance  of  St.  'Margaret's  Church,  at 
Westminster,  where  the  window  is  of  great  age), 
representations  of  the  crucifixion  in  painted  glans 
or  paintings  are  to  be  found,  and  I  am  not 
prepared  to  offer  any  definition  which  should  draw 
a  sharp  line  of  distinction  between  such  decora- 
tions Hnd  a  crucifix.  Indeed,  I  doubt  whether 
any  narrower  or  more  exact  definition  of  what  is 
lawful  and  what  unlawful,  can,  for  practical 
purposes,  be  framed,  than  that  which  is  set  forth 
m  the  case  of  Phillpotis  v.  Boyd.  But,  adhering 
to  that  decision,  and  each  case  standing  on  its 
own  circumstances,  it  is,  I  think,  to  be  pre- 
sumed that  the  Court  of  Appeal  would  not  hesi- 
tate to  adjudge  even  painted  windows<,  or  paint- 
ings portiayiug  the  same  subject,  to  be  unlaw- 
ful if  it  was  satisfied  from  the  mode  in  which 
the  subject  was  treated,  the  place  wnich  they 
occupied,  or  other  incidents  in  the  surround- 
ing circumstances,  that  they  were  in  real  danger 
of  adoration,  worship,  or  superstitious  rever- 
ence.     So    long    as    ihey    are    free    from    this 


charge,  and  fulfil  no  other  function  but  that  of 
fitly  decorating   the  church,  they  are  free  from 
objection — the    moment    th&t,  from    any    cause, 
whe^'her  residing  in  the  objects  themselves,  or 
arising  among  those  who  worship  in  the  church, 
the  danger  of  their  adoration  is  made  manifest, 
I  conceive  that  they  cease  to  be  innocent,  and  fall 
under  the  charge  of  illegality.     Up  to  this  point 
I  have  considered  only  the  reasons  which  lead  to 
a  conclusion  that  this  crucifix  is  likely  to  invite 
"  superstitious  reverence."     I  will  now  say  a  few 
words  on  the  alternative   proposition   that  it  is 
intended  only,  and  is  likely  to  serve  only,  as  an 
architectural  decoration,     viewing  the  matter  in 
this  light,  the  remark  naturally  arises  that  this 
particular  figure  of  the  crucifix,  while  it  may  be 
justly  said  to   stand  highest  among  the  repre- 
sentatives of  gospel  history  in  its  fitness  for  the 
purposes  of  adoration  or  worship,  must  surely  be 
admitted  to  occupy  a  vevj  inferior  place  among 
the  subjects  adapted  for    the    display  of    mere 
architectural  beauty.     In  association  with   other 
figures,  and  as  embodying  the  scene  of  the  cruci- 
fixion, it  has  no  doubt  been  the  subject  of  artistic 
treatment ;  but  by  itself,  as  it  appears  here  in  this 
church,  standing  alone  without  mcidents  or  ad- 
juncts, it  is  a  subject  which,  however,  artistically 
tifeated,  might  be  so  well  spared  in  the  mere  decora- 
tion of  churches,  that  it  is  not  easy  to  conceive  that 
it  should  be  selected  solely  for  that  purpose.   Upon 
the  whole,  then,  I  must  declare  that  the  crucifix 
surmounting  the  screen,  in  this  case,  has  not  been 
shown,  to  my  satisfaction,  to  have  been  set  up  as  an 
architectural  decoration  only,  and  that  there  does 
exist  a  danger  and  a  likelihood  that  it  may  be  the 
object    of    "  adoration  "   and  "  superstitious   re- 
verence."    This  conclusion  makes  it  unnecessary 
to  consider  whether  its  erection  was  originally 
covered  by  the  faculty  which  was  obtained  for  the 
iron  screen ;  and  the  court  must  now  order  it  to 
be  removed ;  but  a  removal  of  the  figure,  leaving 
the  cross  standing,  will  be  a  compliance  with  this 
order.    It  remains  to  deal  with  the  "stations  of 
the  cross."    They  are  described  in  the  representa- 
tion as  "  figures  in  coloured  relief  of  a  plastic  ma- 
terial, attached  to  the  walls  of  the  church,  pur- 
porting to  represent  scenes  of  our  Lord's  Passion, 
and  BUth  as  are  commonly  used  in  Boman  Catholic 
churches.'^     It  was  not  denied  that  this  general 
description  of  them  is  a  correct  one.    More  parti- 
cularly they  are  a  set  of  fourteen  separate  groups, 
affectmg  to  delineate  the  su fieri ngs  of  our  Lord, 
commencing  with  His  judgment  and  condemna- 
tion, and  ending  with  His  crucifixion  and  burial. 
The  first  objection  taken  to  them  I  must  hold  to 
be  a  fatal  one,  namely,  that  they  constitute  "  an 
addition  to  the  fabric  ornaments  or  furniture  of 
the  church"  within  the  meaning  of  the  statute, 
and  have  been  set  up  in  the  church  by  the  re- 
spondent "without  lawful  authority,"  no  faculty 
having  been  either  granted  or    applied    for    to 
justify  their  erection.     The  law  which  requires 
that  those  who  wish  to  fix  or  set  up  any  new  de- 
coration in  a  church  must  apply  to  the  proper 
authorities  for  a  faculty  before  they  do  so,  is  very 
salutary  and  ought  to  be  upheld.    It  serves  as  a 
safeguard  against  the  introduction  of  many  ob- 
jectionable things  into  the  church,  which  apathy 
or  want  of  vigilance  on  the  part  of  the  parish ionerif- 
niiffht,  in  many  instances,  facilitate,  and  it  main- 
tains the  principle,  which  is  a  wholesome  one* 
that  the  etrilctnre  and  ornament  of  the  church  n 
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not  to  be  meddled  with  except  upon  dae  consider- 
ation and  lawfnl  aatboritj.  It  is  upon  this  CToand, 
therefore,  that  I  shall  order  their  remoyal.  But 
the  representation  further  alleges  that  they  are 
*'  decorations  forbidden  by  law/'  and  as  they  now 
stand  I  think  they  are.  It  is  needless  to  enter 
into  the  history  of  this  set  of  pictures.  Whatever 
origin  they  or  some  of  them  had,  it  is  clear  that 
the  three  falls  of  Christ  under  the  cross,  and  the 
legend  of  S.  Y^roniqne,  have  no  warrant  in  gospel 
history.  It  is  also  clearly  established  by  the  two 
devotional  books  put  in  evidence^The  Crown  of 
Jesus,  published  under  the  authority  of  Cardinal 
Wiseman  and  four  Boman  Catholic  archbishops 
in  Ireland ;  and  the  Key  of  Heaven,  by  S.  Al- 
phonsuB  Liguari ;  that  these  fourteen  representa- 
tives are  to  the  present  day  authorized  objects  of 
adoration  in  that  church.  In  the  Crown  of  Jesus, 
p.  421,  the  following  instruction  appears  :  **  Devo- 
tion to  the  passion  6f  our  Lord  is  a  singular  special 
means  of  grace.  The  great  means  of  impressing 
the  devotion  profoundly  on  the  soul  is  the  holy 
mass,  the  holy  rosary,  and  the  stations  of  the 
cross.  You  should  endeavour  to  make  the 
stations  of  the  cross  every  week.  The  church 
encourages  this  practice  b^  the  greatest  indul- 
gences. Every  time  that  in  a  state  of  grace  vou 
go  round  the  stations  of  the  cross,  kneeling  before 
each  (or  if  the  crowd  be  great  simply  turning  and 
kneeling  towards  each),  and  with  a  truly  contrite 
heart  meditate  on  each  stage  of  our  Lord's 
Passion,  as  represented  in  the  Via  Crtteie,  you 
have  it  in  your  power,  even  without  Communion, 
and  without  any  additional  special  prayers,  to 
obtain  several  plenary  indulgences  for  yourself,  as 
also  for  the  poor  souls  in  purgatory.  ...  In 
making  the  following  stations,  the  same  indul- 
gences are  gained  as  if  they  were  made  at  Jeru- 
salem on  the  very  spot  where  our  Saviour 
suffered."  Then  there  follow  a  set  of  prayers  for 
each  station,  with  direction  at  what  part  of  them 
the  worshipper  is  to  kneel.  These  extracts 
sufficiently  show  the  character  and  objects  of  the 
pictures  in  question,  as  used  among  Boman 
Catholics ;  the  respondent  puts  them  up  in  a 
church  of  thp  Church  of  England,  and  asks  the 
court  to  say  that  they  are  architectural  decora- 
tions only,  and  of  a  lawful  character.  I  think 
they  are  neither.  Borne  of  them,  if  they  stood 
alone  dissociated  from  the  rest,  such,  for 
instance,  as  the  Judgment  of  Pilate,  may  be 
unobjectionable  in  themselves,  whilst  others,  such 
as  the  three  falls  of  Christ  under  the  cross,  and 
the  &ble  of  S.  Y^ronique,  whether  they  stand 
alone  or  not,  may  be  held  objectionable  in  them- 
selves; but  the  entire  set,  viewed  as  a  whole  and  in 
their  relation  to  their  well-known  history,  must 
be  regarded,  I  think,  as  likely  (if  not  intended)  to 
be  used  for  the  purposes  for  which  they  always 
have  been  used,  and  not  for  the  mere  purpose  of 
decorating  the  church.  I  shall,  therefore,  as  I 
have  above  said,  order  their  removal,  leaving  it 
open  to  the  respondent,  if  he  shall  desire  it,  to 
apply  for  a  fkcultv  to  authorise  the  introduction 
into  his  church  of  such  of  them  as  may  turn  out 
to  be  free  from  objection.  It  will  be  observed  that 
in  dealing  with  the  question  of  lawfulness,  both 
as  regards  these  stations  of  the  cross  and  crucifix, 
I  have  hitherto  excluded  from  view  all  oonolusions 
to  be  drawn  from  the  manner  in  which  the  re- 
spondent has  been  in  the  habit  of  oonducting  the 
services  of  his  church.    At  the  same  time  it  is 


obvious  enough  that  the  probability  o£  both 
the  crucifix  and  the  stations  of  the  cross  being 
turned  to  superstitious  uses,  is  largely  augmented 
by  the  fact  that  they  have  been  set  up  b^  a  clergy- 
man who  celebrates  the  Holy  Commumon  with  a 
mixed  chalice  and  wafer  bread,  and  with  a  "  biretta" 
on  his  head,  accompanies  a  procession  rdund  bis 
church  with  banners,  crosses,  and  acolytes  in  red 
cassocks,  in  apparent  imitation  of  the  Church  of 
Bome.  But  the  structure  or  ornament  of  a  church 
is  more  or  less  a  thing  of  permanence,  while  the 
ministrations  of  a  particular  clergyman  are  more 
or  less  temporary,  and  it  sound  objections  exist, 
as  I  think  they  do  in  this  case,  to  the  objects  oom- 
pla  ned  of,  in  themselves,  those  objections  consti- 
tute the  best,  because  the  most  permanent  basis 
for  iheir  condemnation  and  removal.  I  will  only 
add  that  I  have  endeavoured  in  the  above  conclu- 
sions rightly  to  interpret  and  apply  the  decisions 
of  the  Appellate  Court  on  this  grave  subject,  in 
their  spirit  as  well  as  their  letter.  I  say  grave 
subject,  for  no  one  can  doubt  that  the  slightest 
return  to  the  use  of  graven  images  or  pictures  as 
an  aid  to  prayer  or  a  spur  to  devotion,  would  be 
justly  reffarded  as  a  surrender  of  principles,  vindi- 
cated at  high  cost  in  the  Beformation,  and  dear  to 
the  people  of  this  country.  On  the  other  hand  it 
would  be  a  matter  of  no  small  concern  if  any 
needless  restriction  or  prudery  of  apprehension 
should  serve  to  check  the  generous  piety  of  those 
who  have  laboured  to  restore  what  the  hand  of 
time  had  defeced;  to  undo  the  work  of  Puritan 
excess,  to  repair  the  ravages  of  neglect,  and  enhance 
the  outward  beauty  of  the  house  of  Gk>d.  It  is 
between  these  alternative  evils  that  the  decisions 
of  the  Appellate  Court  appear  to  me  to  be  designed 
to  occupy  a  safe  position.  It  may  be  that,  in  some 
cases,  the  line  of  severance  between  the  **  mere 
decoration*'  which  is  free  from  harm  and  the 
**  superstitious  reverence"  which  is  full  of  peril, 
may  be  difficult  to  draw  or  uncertain  to  maintain. 
I  do  not  think  it  is  so  in  this  case,  but  if  I  deceive 
myself  in  that  belief  there  remains  the  obvions 
reflection  that  a  false  step  in  one  direction  is  likely 
to  be  fraught  with  evils  far  greater  than  any  that 
can  ensue  from  an  error  committed  in  the  other. 
If  sculptured  figures  or  pictures  are  once  set  up 
in  our  churches,  and  sustained  by  the  law,  to 
which  (whether  from  the  natural  tendencies  and 
weaknesses  of  the  human  mind  on  this  subject, 
or  from  the  teachings  of  books,  or  the  prompt- 
ings of  individuals),  adoration  or  superstitious 
reverence  should,  contrary  to  expectation,  come 
to  bo  paid,  an  irreparable  step  towards  idolatry 
may  prove  to  have  been  taken ;  for  the  outward 
object  once  sanctioned,  the  inward  devotion 
is  beyond  the  reach  of  laws.  In  the  opposite 
direction  I  can  discern  no  evil  comparable  to  this. 
The  range  of  decoration  and  artistic  design  is 
practically  without  a  limit,  and,  in  the  profusion 
of  choice,  the  loss  by  prohibition  of  any  special 
figures  or  objects  can  at  no  time  be  more  than 
faintly  felt,  and  can  at  all  times  be  easily  repaired. 
As  the  judgment  of  the  court  is  on  all  the  charges 
in  favour  of  the  complainants,  the  respondent 
must  pay  the  costs  of  tnese  proceedings. 

From  BO  much  of  the  decree  as  reutted  to  the 
eastward  position  of  the  celebrant  at  the  Holy 
Communion,  the  distinctive  vestments  worn  by 
the  respondent  at  the  said  service,  bread  to  m 
used  thereat,  and  the  illegality  of  the  crucifix,  the 
respondent  appealed  to  the  Queen  in  Council. 
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Feb.  26.— IT.  O.  F,  PhiUimor^  moved  the  Dean 
of  Arches  to  suspend  the  ezecntion  of  the  monition 
in  respect  of  the  above  four  points,  pending  the 
appeal,  and  referi^ed  to  sect.  9  of  the  rnblio  Wor- 
ship Begalation  Act  1874,  and  r.  24  of  the  Order 
in  Conncii  relating  to  that  Act. 

6hav)  opposed  the  motion  on  behalf  of  the 
complainants,  and  referred  to  Walford  r.  Walford 
(L.  Eep.  3  Oh.  812 ;  19  L.  T.  Rep.  K  S.,  233). 

Lord  Penzance. — I  must  say  I  think  it  would 
be  a  great  misfortune  if  I  were  bound  by  any  view 
of  the  justice  of  this  case  to  accede  to  this  appli- 
cation.   One  of  the  evils  that  existed  before  the 
late  Act  was  the  grievance  that,  when  the  Court 
of  Arches  had  decided  the  thing  to  be  lawful  or 
unlawful,  appeal  was  had  to  the  Queen  in  Council, 
and  the  immediate  effect  of  that  appeal  was  to 
stay  the  hand  of  the  inferior  court,  so  that  the 
decisions  of  the  court  never  could  have  any  effect 
an  til  a  great  length  of  time  had  elapsed,  and 
until   very    great    expense    had  been    incurred. 
Beference  has  been  had  to  what  happens  in  other 
courts.     It  is  now,  as  Mr.  Shaw  has  very  pro- 
perly said,  under  the  Judicature  Act,  the  universal 
practice  in  all  the  courts,  that  the  court  appealed 
from  should  be  able  to  hold  its  hand  over  the 
circumstances  under  which  the  appeal  should  go 
on,   and  that  it  should  have  the  discretion  to 
suspend    the   operation    of    its    own   judgment 
or  decree  Mn  proper  cases,  but  that  where  such 
circumstances  do  not  exist  as  to  render  it  a  proper 
case  for  that  suspension,  the  rule  should  be  that  the 
decree  of  the  inferior  court    should  go  forward. 
That  was  the  practice  in  the  Probate  Court  under 
the  Probate  Act,  it  was  the  practice  of  the  courts 
of  equity,  and  in  some  cases  it  was  the  practice 
of  the  courts  of  law,  but  now,  by  the  Judicature 
Acts,  it  is  the  practice  of  all  the  courts  in  West- 
minster Hall.     To   that  extent  the    analogy  of 
other  courts  is  a  thin^  to  look  to.    But  the  cir- 
cumstances under  which  other   courts  think   it 
right  to  stay  the  execution  of  the  decree  of  the 
inferior  court  will  be  of  very  little  assistance  to 
this  court,  owing  to  the  very  different  nature  of 
the  matters  involved.     Therefore  I  do  not  hold 
with  the  proposition  that  because  courts  of  equity 
lay  down  the  rule — if  they  do  lay  it  down — that 
irreparable  injury  must  be  done  before  they  will 
stay  the  decree,  that  this  court  should  take  the 
same  principle  as  its  guide.     I    think  that  the 
principle,  and  the  only  principle,  if  it  can  be  called 
a  principle,  which  is  to  be  adopted  is  that  the 
court  in  each  case  should  consider  the  whole  of 
the  circumstances,  the  amount  of  actual  injury, 
the  amcmnt  of  grievance  to  people's  feelings,  the 
circumstances  under  which  the  alleged  offence  has 
been  committed,  the  state  of  the  law  in  previous 
cases,  and  a  variety  of  other  circumstances,  in  fact 
every  circumstance  that  could  bear  upon  the  matter 
— that  the  court  should  take  all  that  into  its  con- 
sideration, and  then,  if  special  grounds  are  shown 
to  exist,  that  it  should  hold  its  hand  until  the 
Superior  Court  has  had  cognisance  of  the  case. 
That  I  believe,  is  the  only  principle  which  can  be 
laid  down  for  the  exercise  of  the  power  confided 
to  this  court  by  the  late  Act  of  Parliament.    Then 
the  question  is,  whether  in  this  case  any  special 
grounds  have  been  shown.     The  respondent  in 
the  present  case  has  been  in  the  habit  of  con- 
ducting the  services  of  his  church  in  direct  con- 
travention of  the  law  as  settled  by  the  Supreme 
Tribunal  in  the  last  oate  that  came  before  it.    I 


do  not  know  whether  I  may  assume,  from  his 
appjealing  onlv  in  respect  to  certain  points,  that 
he  is  prepared  to  yiela  obedience  to  the  law  upon 
those  points  as  to  which  he  has  not  appealed  $  I 
hope  I  may ;  but  in  the  cases  in  whicn  he  has 
appealed  he  now  asks  upon  no  special  grounds — 
except  that  he  still  maintains  that  these  matters 
are  not  illegal,  which  is  a  proposition  that  every- 
body maintains  in  such  oases — that  he  should  be 
allowed  to  contin  e  the  services  in  a  way  which 
the    Supreme    Court   of    Appeal    has    declared 
to  be    illegal,    until    he    can    have    the    oppor- 
tunity, if   the    court  permits    him  that    oppor- 
tunity, of  questioning  again  in    that    court  its 
own  decision  and  inducing  it  to  revoke  tlie  con- 
clusion at  which  it  previously  arrived.     Now,  that 
seems  to  me  a  very  unreasonable  thing  to  ask.     I 
think  he  should  ooey  the  law  as  it  stands.     I  think 
he  should  perform  the  services  of  the  church  as 
the  Supreme  Court  of  Appeal  has  declared  they 
ought  to  be  performed,  and  then  he  will  come 
with  clean  hands  at  least  to  the  Superior  Court, 
saying,  I  have  been  obedient  to  the  law  up  to  the 
present  time,  and  I  ask  you  to  allow  me  to  open 
the  question  again  which  you  haye  previously  de- 
cided, and  to  endeavour  to  persuade  you  if  I  can 
that  you  on  a  former  occasion  camo  to  a  wrong  de- 
cision.   That  applies  to  three  of  the  four  points  in 
respect  of  which  alone  there  is  an  appeal.     The 
fourth  point  is  as  to  a  decision  of  this  court  of  a 
novel  character  relating  to  a  point  which  has  not 
been  decided  before.    Now,  upon  that  matter,  I 
will  say  this,  that  I  think  this  court,  like  all  in- 
ferior courts,  ought  not  by  any  means  to  assume 
that  its  own  judgment  will  ultimately  be  affirmed, 
and,  therefore,  if  any  decision  is  given  in  this 
court  upon  which  an  order  issues  which  may  be 
very  painful  to  the  consciences  of  those  against 
whom  it  is  directed,  I  can  conceive  cases  in  which 
it     wculd    be     very    proper   indeed    that    that 
order    should     be     withheld,    or    its    operation 
suspended  until    the    Superior   Court    has    had 
an  opporttmity  of  declaring  whether  it  was  justi- 
fied or  not;  but  in  this  case  I  can  conceive  no 
difficulty  of  that  kind,  because  the  order  here  is 
to  take  off  from  the  crucifix  the  figure  which,  as 
has  been  very  properly  pointed  out  by  counsel, 
was  proved  in  the  case  not  to  be  a  part  of  the 
same  structure  as  the  cross,  but  to  have  been  dis- 
tinct   from    it,    and   screwed    upon    the    cross ; 
it     therefore    can    be     detached     without     the 
slightest  difficulty,  it  also  can  be  detached  and 
removed  without  doing  injury  to  the  religions 
feelings,  scruples,  or  consciences  of  anybody,  be- 
cause we  must  always  recollect  that  the  respondent 
maintains  that  this  figure  is  a  mere  architectural 
decoration,  and  if  it  is  only  a  decoration  of  the 
church,  the  loss  of  that  decoration  for  the  period 
during  which  this  case  is  under  appeal,  is  not  a 
matter  that  really  could  wound  the  most  sensitive 
conscience.    Viewing  this  figure,  therefore,  in  the 
light  in  which  the  respondent  views  it,  it  seems 
to  me  that  there  is  no  pretence  for  applying  to 
the    court    on    any    special    ground    as    to    the 
injury  that  would  be  done  to  people's  feelings, 
or    to    the    structure    of    the    Church,    by    the 
removal  of  the  figure,  until  the  Court  of  Appeal 
shall   have   determined,    if    it    does    determine, 
that  it  may  lawfully  be  put  up  again.    There- 
fore, going  through  the  items  of   the    respon-" 
dent's  appeal,  looking  at   the  circumstances  in 
which  they  stand,  looking  particularly  to  the  state 
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of  the  law  as  it  now  is  settled  by  the  supreme 
tribunal  in  these  matters,  and  not  throwing  aside 
or  being  unaware  of  the  strong  feeling  that  exists 
upon  maoy  of  these  subjeots,  I  still  think  it  plain 
that  the  respondent  ought  to  obey  the  law  as  he 
now  finds  it,  and  that,  until  he  can  succeed  in 
reversing  it  be  ought  to  be  content  to  conduct  the 
services  of  the  church  in  accordance  with  the 
judgment  that  the  Privy  Council  have  already 
delivered.  The  power  confided  to  this  court  under 
the  section  of  the  Act  to  which  allusion  has  been 
made  (37  &  38  Yict.  c.  85,  s.  9),  is  one  that  ought 
to  be  sparingly  applied — it  is  one  that  ought  to  be 
applied  only  where  very  special  circumstances 
exist,  and  as,  in  my  opinion,  no  such  circumstances 
exist  in  this  case,  I  must  reject  the  application. 
The  application  is  rejected  with  costs. 

Proctors    for     the    complainants,    Moore    and 
Currey. 

Proctor  for  the  respondent.  Brooks. 


HOUSB   OF   L0BB8. 

(a)  Seportadbj  C.  E.  Maij>sv.  Eaq.,  Barristar-at-Law. 


June  22  and  23, 1876. 

(Before  the  Lord  Chancelloe    (Cairns)    Lords 
Chelbisford,  Hath£RL£y,P£nzaiicb,  and  O'HAGAif.) 

Gr£en  V,  The  Qtjeen. 

bbeor  from  the  court  of  exchequer  chamber  in 

ENGLAND. 

Privaie  Act  of  Parliament — Existing  rights  abro- 
gated   by   general  words — Election    of  church- 
wardens— New  parishes  for  ecclesiastical  purposes 
— 8tai.  10  Vict.  c.  Hi.,  sect,  5. 
As  a  general  rule  existing  customs  or  rights  cannot 
be  taken  away  by  general  afp>rmaMve  words  in  an 
Act  of  Parliament^  but  if  the  affirmative  words 
of  the  Act  are  clear  and  precise,  and  the  right  in 
question  cannot  co'exist  or  stand  with  them,  it 
may  be  abrogated  without  express  words. 
Theparish  of  B.  consisted  of  four  townships,  D., 
W.,  B.,  and  M.     The  parish  church  was  in  D., 
a/nd  churchwardens  were  appointed  at  D.  in  the 
usual  manner,  who  a,cted  for  the  whole  parish 
except  M.,  where  there  was  a  chapel,  and  a  special 
custom  that  the  parishioners  should   elect  two 
churchwardens  to  act  for  the  hamlet  of  M.    A 
private  Act  of  Parliam.ent  was  passed  to  divide 
the  parish  into  three,  D.  and  W.  to  be  one  parish, 
B.  another,  and  M.  a  third.     The  Act  contained  a 
provision  that  after  the  contemplated  division  had 
taken  effect,  two  persons  should  be  chosen  church' 
wardens  for  ea^h  of  the  new  parishes,  "  in  the 
same  manner  as  churchwardens  are  now  chosen 
and  appointed  for  the  said  parish  of  B." 
Held  (reversing  the  decision  of  the  com*t  below), 
that  the  object  of  the  Act  being  to  create  three 
entirely  new  parishes  for  ecclesiastical  purposes, 
formed  upon  the  model  of  the  mother  parish  of 
B.,  the  previous  right  of  ike  parishioners  of  M.to 
elect  both  churchwardens  was  taken  away. 
This  was  a  proceeding  in  error  from  a  judgment 
of  the  Court  of  Exchequer  Chamber,  which  had 
reversed  a  decision  of  the  Court  of  Queen's  Bench, 
upon  a  return  to  a  writ  of  mandamus.    The  facts 
of  the  case  were  shortly  as  follows :  The  parish 
of  Doddington,  in  Cambridgeshire,  comprised  the 
four  townships  of  Doddington,  Wimblington,  Ben- 
wick,  and  March.    The  parish  was  of  very  large 
extent,  comprising  nearly  37,000  acres,  with  a 


population  of  more  than  9000  people.    In  1847  a 
private  Aot   of  Parliament  (10  Yict.  c.  iii)  was 
passed,  at  the  instance  of  the  then  patrons  of  the 
living,  to  snb-divide  the  parish  into  three,  Dod- 
dington and  Wimblington   to  be  one,  Benwick 
another,  and  March  the  third.    'Phe  division  was 
to  take  effect  upon  the  death  of  the  then  incum- 
bent, which  took  place  in  1868.    The  four  town- 
ships were  quite  distinct  from  one  another  for  all 
civil  purposes,  and  the  Act  only  constituted  them 
separate  parishes  "  for  all  ecclesiastical  purposes," 
and  contained  a  clause,  sect.  44,  preservins:  all 
civil  rights.    By  sect.  5,  it  was  provided,  that 
when  the  division  should  have  taken  effect  '*  two 
fit   and  proper  persons  shall  be  chosen  church- 
wardens for  each  such  parish,  at  the  same  time, 
and  in  the  same  manner,  as  churchwardens  are 
now  chosen  and  appointed  for  the  said  parish  of 
Doddington;"  and  that  the  new  rectors  should 
have  "the  same  powers,  privileges,  rights,  and 
immunities  as  the  present  rector  of  Doddington." 
At  the  date  of  the  Act  vestries  were  held  at  Dod- 
dington, where  the  parish  ohnrch  was,  at  which 
two  churchwardens  were  appointed,  one  by  the 
rector  and  the  other  by  the  parishioners,  in  the 
usual  common  law  manner,  under  the  name  of  the 
churchwardens  of  Doddington,  who  acted  for  the 
whole  parish  except  the  hamlet  of  March.    At 
March  there  was  a  chapel,  and  vestries  were  held 
there,  in  which  the  innabitants  of  the  rest  of  the 
parish  never  interfered,    in  which  two  church- 
wardens for  the  hamlet  of  March  were  elected  by 
the  parishioners.    This  right  had  been  the  subject 
of  previous  litigation,  and  had   been  established 
by  a  verdict  at  the  Cambridgeshire  Assizes  in 
1782.    In  1868  the  plaintiff  in  error,  Mr.  Green, 
was  appointed  to  the  new  rectory  of  March,  and 
claimed  the  right  of  appointing  one  churchwarden. 
The  parishioners  resisted  the  claim,  and  writ  of 
m^andamus  was  issued  commanding  him  to  con- 
vene a  meeting  for  the  election  of  two  church- 
wardens  by  the  parishioners.    To    this  writ    a 
return  was  made,  and  by  consent  it  was  turned 
into  a  special  case,  which  is  fully  set  out  in  the 
report  in  the  court  below. 

Upon  argument,  the  Court  of  Queen*8  Bench 
(Blackburn  and  Archibald,  JJ.)  save  judgment  for 
the  defendant,  and  against  the  claim  of  the 
parishioners,  Quain,  J.  dissenting,  as  reported  in 
30  L.  T.  Eep.  N.  S.  255.  The  case  was  carried  to 
the  Exchequer  Chamber,  and  the  decision  of  the 
Queen's  Bench  was  reversed  by  Bramwell,  Cleasbr, 
Pollock,  and  Amphlett,  BB.,  Lord  Coleridge,  C./., 
Brett,  and  Denman,  JJ.  dissenting :  (31  L.  T.  Bep. 
N.  S.  543.) 

Error  was  then  brought  to  the  House  of  Lords. 

Prideaux,  Q.C.  and  Mclntyre,  Q.C.,  for  the 
appellant,  argued  that  the  intention  of  the  statute 
was  to  put  the  three  parishes  on  one  footing, 
making  Dodding^ton  the  model,  and  that  the 
customs  existing  in  March,  while  it  was  a  mere 
hamlet,  were  put  an  end  to.  The  Bector  of  March 
was  to  be  just  in  the  position  that  the  Bector  of 
Doddinflrton  had  been  in.    They  reiemd  to 

Craven  v.  Sanderson,  7  A  &  E.  880; 

Stead  V.  Heaton,  4  T.  B.  669 ; 

Rem  V.  Justices  of  the  NoHh  Biding,  6  A  *  E.  868 ; 

Rem  V.  NoMtwich,  16  East.  228 ; 

Rsm  V.  Ma/rsh,  5  A  &  E.  468. 

and  to  an  indulgence  granted  by  Cardinal  Wolsey 
to  the  chapel  at  March,  in  15^,  which  made  no 
mention  of  separate  charchwardens. 
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BuUoet,  Q.G.  and  F,  M.  WhUe,  for  the  respon- 
dent, contended  that  the  parishioners  oonld  not  be 
deprived  of  an  express  right  by  general  words  in  a 
priyate  Act  of  Parliament  in  which  they  had  no 
part:  (Go.  Litt.  115a.)    They  also  cited 

Baoon'a  Abridgement,  Tit  '*  ChnrohfrardenB,"  A. ; 
Oom.  Dig.  '*  Parliament,"  B.  23. 

Prideaux,  Q.C.  in  reply. 

At  the  conclusion  of  the  argument,  their  Lord- 
ships gave  jndgmeiit  as  follows  : 

The  Lord    Chancbllor  (Cairns). — My  Lords, 
the  appeal  in  this  case  arises  oat  of  a  proceeding 
by  way  of  mandamus,  in  which  the  appellant,  the 
rector  of  a  parish'  in  the  diocese  of  Ely  called 
March,  contends  that  he  has  the  right,  in  the 
ordinary  way,  of  appointing  one  of  the  church- 
wardens of  the  parish.    Those  who  have  applied 
for  the  mandamM8,  on  the  other  hand,  claim  that 
fche  parishioners  have  the  right  of  appointing  both 
the  churchwardens.      That    question    must    be 
solved  by  reference  to  a  private  Act  of  Parlia- 
ment, which  was  passed  in  the  year  1847,  and  in 
point  of  fact  to  one  clause  of  that  Act.    The  cir- 
camstancea  under  which  that  Act  of  Parliament 
was  obtained  were  these  [his  Lordship  then  went 
through  the  clauses  of  the  Act,  and  the  facts,  as 
set  out  in  the  special  case,  and  continued].    Now 
these  bein^  the  facts,  as  to  which  there  appears  to  be 
really  no  dispute,  let  me  ask  your  Lordsnips  to  con- 
sider whether  they  make  any  alteration  in  the  oon- 
straciion  of  the  Act  oE  Parliament,  which,  after  all, 
mast  be  the  guiding  rule  by  which  we  have  to 
determine  the  present  case.    The  learned  judges 
in  the  court  below,  who  have  decided  in  opposition 
to  the  appellant,  apply  these  facts,  as  it  appears 
to  me,  in  two  ways.    In  the  first  place  they  apply 
them  in  the  positive  construction,  if  I  may  nse 
the  expression,  of  the  5th  section,  and  that  I  will 
<x>iisider  in  a  moment.    They  also  apply  them  in 
another  way.    They  say :  You  have  here  a  custom 
established   in    the    hamlet    of  March    for   the 
parishioners  of  that  part  of  the  parish  to  choose 
officers,  who  are  called  their  churchwardens.  That 
custom  they  set  a  valne  upon  to  such  an  extent, 
that  in  the  middle  of  the  last  century  they  had  it 
established  by  proceedings  at  law.    You  cannot 
appose,  say  the  learned  judges,  that  a  custom  of 
this  kind  is  to  be  taken  away  by  an  Act  of  Parlia- 
ment without  express  words,  and  if  there  be  no 
sxpress  words  tiding  away  the  custom,  it  must  be 
held  to  remain.     I  will  say  a  word  upon  the 
Beoond   of  these   arguments    first.      I    have    to 
remark  upon  it  that  there    is  no    doubt   that, 
u    a    general    rule,    customs,    or   nights    of  a 
similar  description    are   not  to  be  taken  away 
by  inference,  or  without  distinct  words.     But  the 
error,  as  it  appears  to  me,  which  the  learned 
jc^es  have  fallen  into  upon  this  point  is  this  : 
This  custom  was  a  custom  connected  with  and 
attaching  to  the  hamlet  or  chapelry  of  March,  qua 
hamlet  or  ohapelry.    Tlie  Act  of  Parliament  does 
pot  continue  tne  hamlet  or  ohapelry  of  March.    If 
it  did,  it  might  well  be  said  that  incidents  of  this 
^d  were  continued  along  with  it.    The  Act  of 
Parliament  makes,    ecclesiastically  speaking,    a 
Uihula  rasa  of  the  whole  of  the  ecclesiastical  ar- 
nogements  within  the  area  of  the  old  parish  of 
Doddington,  and  having  made  that  tahula  rasa  it 
pooeeds  to  erect  and  to  create  three  new  well- 
oown  and  clear  ecclesiastical  divisions,  namely, 
pttrishes  or  rectories,  within  the  old  area;  and, 
creating  these  three  new  ecclesiastical  divisions,  it 


enacts  that  each  of  them  is  to  be  created  after 
the  pattern  of  the  old  and  entire  rectory,  and  that 
each  new  rectory  is  to  have  the  incidents  of  the 
old  one.    It  therefore  ceases  to  be   a  question 
as  to  whether  a   custom  attaching    to  the  old 
chapelry  or  hamlet  of  March  is  or  is  not  taken 
away  by  express  words.     The  hamlet  itselt',  as  an 
ecclesiastical   division,  disappears  ;   the  thing   is 
gone,  that  to  which  the  custom  attached  is  no 
longer  in  existence,  and  therefore  that  has  been 
done  by  the  Act  of  Parliament  which  is  much 
stronger  than  the  abolition  of  a  custom  by  express 
words :  that  is  abolished  upon  which  alone  the 
custom  could  exist,  and  to  which  alone  it  could 
apply.     It;  only  remains  to  apply  the  facts  thus 
derived  from  the  special  case  to  the  5th  section 
in  the  way  in  which  the  majority  of  the  learned 
judges  of  the  court  below  propose  to  apply  them. 
This  is  the  mode  in  >¥hich  the  judges   of  the 
court     below    applv    them.     I    will    read    again 
the  words  of  the  5th  section.     [His  Lordship  read 
the  section.]    Now,  say  the  learned  judges  who 
have  decided  against  the  appellant,  the  meaning 
of  that  is  this :    Your  new  churchwardens,  in  a 
new  parish,  for   example,  of  March,  are  to    be 
chosen  in  the  same  way  as  churchwardens  were  ap- 
pointed in  any  part  of  the  old  parish.     In  the  old 
parish   there  were    churchwardens  appointed  at 
Doddington,  and  in  the  old  parish  there  were 
churchwardens  appointed  at  March,  and  this  is  a 
cumulative  expression  that  new  churchwardens  are 
to  be  appointed  throughout  the  whole  area,  as 
former  churchwardens  were  appointed  throughout 
the  whole  area.     If  you  find  that  in  one  part  of  the 
old  area  churchwardens  were  appointed  in  one 
way,  and  in  another  part  of  the  old  area  in  another 
way,  when  you  make  your  new  divisions  you  are 
in  each  new  division  to  appoint  your  new  church- 
wardens as  nearly  as  possible  in  the  way  in  which 
churchwardens  were  appointed  in  that  particular 
area.    That  is  the  argument  of  the  learned  judges. 
But  your  Lordships  will  perceive  that  the  argu- 
ment proceeds  altogether  on  a  fallacy,  or  rather,  L 
should  say,  on  an  interpolation  into  the  Act  of 
Parliament  of  a  word  which  does  not  occur  there, 
and  the  excision  from  the  Act  of  Parliament  of  a 
word  which  is  there.    The  learned  judges  substi- 
tute for  the  plain  expression,  "  in  the  Aame  manner 
as  churchwardens  are  now  chosen  and  appointed 
for  the  said  parish  of  Doddington,"  the  words  "  in 
the  same  manner  as  churchwardens  are  now  chosen 
and  appointed  in  the  said  parish  of  Doddington." 
But  what  says  the  case  P    The  case,  which  binds 
both  parties,  says,  "  Separate  churchwardens  were 
appointed  at  the  Doddington  vestries  by  the  names 
of  the  churchwardens  for  the  parish  of  Dodding- 
ton."   Is  it  to  be  said  that  you  ought  to  alter  the 
wording  of  the  Act  of   Parliament  in  this   im- 
portant way,  and  that  having  words  describing  an 
office  in    apposite  and    proper  terms,    "church- 
wardens for  the    parish,"  you  are  to  alter  that 
expression,  and  say  that  it  points  to  any  person 
who  in  the  parish  is  appointed  a  churchwarden, 
although  he  be  not  one  of  the  churchwardens  for 
the    parish,   but    a  church  warder,    for    March? 
Nothing  could  be  more  violent  than  that  construc- 
tion.   But  what  say  the  learned  judges   to   the 
second    part  of    that  section?      "T^^e  rector  of 
each  of  the  said  new  rectories  exercising  the  same 
rights  and   powers  in  the  appointment  of  such 
churchwardens  or  one  of  them  as  the  rector  of  the 
said  rectory  of  Doddington  now  exercises."     Say 
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the  learned  judges :  That  means  that  if  the  rector 
has  no  power  he  is  not  to  exercise  any  power. 
But  if  that  had  been  the  intention  of  the  Act  of 
Parliament,  the  expression  ought  to  have  been, 
**  The  rector  of  the  new  rectory  of  Doddington  re- 
taining the  same  right  and  power  in  the  appoint- 
ment of  churchwardens  for  that  rectory  as  ne  now 
exercises."    That  would  have  been  a  clear  and 
distinct  way  of  expressing  what  would,  according 
to  the  supposition,  have  been  meant.    The  learned 
judges  absolutely  reduce  to  silence,  quoad  March, 
the  second  part  of  this  section,  and  make  it  alto- 
gether inapplicable.    Looking  at  the  Act  of  Parlia- 
ment, apart  from  the  statements  in  the  special 
case,  I  feel  no  doubt  that  the  construction  does 
not  give  to  the  parishioners  the  right  of  appointing 
both    the  churchwardens;   and,   looking  at    the 
statements  in  the  special  case,  and  applying  them 
to  the  Act  of  Parliament.  I  cannot  find  anything 
in  those  statements  which  should  alber  the  plain 
and  natural  construction  of  the  Act.    I  therefore 
submit  to  your  Lordships  that  the  decision  of  the 
Court  of  Queen's  Bench  is  correct,  and  the  deci- 
sion of  the  Court  of  Exchequer  Chamber  erroneous, 
and  that  this  appeal  ought  to  be  allowed. 

Lord  Chblicspobd. — My  Lords,  the  case  depends 
entirely  upon  the  meaning  of  the  Words  of  the  5th 
section  of  the  Act  for  dividing  the  parish  and 
rectory  of  Doddington  into  three  separate   and 
distinct  parishes  and  rectories.    In  construing  the 
Act,  the  object  of  it  must  constantly  be  kept  in 
mind.    It  was  to  put  an  end  to  the  existing  parish 
of  Doddington,  and  to  create  out  of  different  parts 
of  it  three  entirely  new    parishes.      It  was,  of 
course,  absolutely  necessary  to  make  provision  for 
the  performance  of  parochial  functions,  and  the 
appointment  of  new  parochial  offices  in  the  new 
parishes.     The  Act  evidently  intended  that  the 
three  new  parishes  should  be  similar  in  all  respects, 
unless  otherwise  provided,  and  that  they  should  be 
formed  upon  the  model  of  the  parish  of'  Dodding- 
ton, out  of  which  they  were  taken.    There    is 
nothing  throughout  the  Act  to  show  that  the  new 
parish  of  March  was  intended  to  be  distinguished 
in  any  respect  from  the  other  newly-constituted 
parishes.     But  it  was  argued  for  the  respondents, 
that  as  before  the  Act  there  was  a  custom  in  March 
to  choose  persons  who  were  called,  though  impro-* 
perly, ''  churchwardens,"  the  rector  of  Doddington 
never  interfering  in  such  appointment,  the  words 
in  the  5th  section  "  in  the  same  manner  as  church- 
wardens are  now  chosen  and  appointed  for  the 
parish  of  Doddington,"  must  be  read  as  not  com- 
prehending March,  which  ought  to  be  regarded  as 
having  been  intended  to  be  left  in  this  matter  ni 
Biatu  quo.      But    the    separate    appointment    of 
wardens  for  March,  and  the  non-interference  of 
the  churchwardens    of   Doddington    with    their 
functions,  have  nothing  whatever  to  do  with  the 
maimer  of  choosing  and  appointing  churchwardens 
for  Doddington,  which  are  the  words  of  reference 
to  the  appointment  of  churchwardens  in  the  new 
parishes  ;  they  amount,  at  the  utmost,  to  evidence 
of  the  extent  of  the  powers  and  duties  of  the 
churchwardens  of  Dodaington  after  their  appoint- 
ment.   Under  the  Act  the  old  chapelry  and  town- 
ship of  March  is  put  an  end  to,  and  it  appears  to 
tne  that  eveiything   connected  with    it  in  this 
character,  its  incidents,  privileges,  and  customs, 
is  abolished.     And  I  cannot  imagine,  if  their  ap« 
pointment  of  churchwardens  was  intended  to  be 
preserved,  that  this  should  not  have  been  expressly 


provided  for.     A  new  parish  is  created  instead  of 
the  old  chapelry,  and  this  must  necessarily  haTe 
the  effect  of  changing  its  character,  in  respect  at 
least  to  parochial  dfficei^.    A  reotoi',  too,  is  placed 
over  the  new  parish,  who  is  clothed  by  the  Act 
with  the  same  powers,  privileges,  tights,  and  im- 
munities as  belong  to,  and  are  exercised  by,  the 
rector  of  Doddington.     Now  there  can  be   lio 
doubt  that  the  rector  of  Doddington  had  aright  to 
intervene  in  the  choice  of  churchwardens ;  and  the 
5th  section  of  the  Act  provides  for  the  choice  of 
churchwardens  in  the  manner  in  whioh  they  are 
chosen  in  the  parish  of  Doddington,  the  rector  of  each 
of  the  new  rectories  exercising  the  same  rights  and 
powers  in  the  appointment  of  churchwarden  as  the 
rector  of  Dodaington  now  exercises.    It  is  said 
that  I  his  provision  is  obscure,  But  I  confess  it  is, 
to  my  mind,  perfectly  clear.    We  are  referred  by 
the  Act  to  the  manner  in  which  churchwardens 
are  chosen  in  the  parish  of  Doddington,  and  the 
rights  exercised  by  the  rector  of  Doddington  in 
the  appointment  of  them.    When  these  are  ascer- 
tained, and  there  is  no  doubt  about  them,  they  are 
applicable  to  the  new  rectories  and  the  new  rectors. 
As  I  have  already  observed  no  separate  notice  is 
taken  of  March  throughout  the  Act,  which  seems 
to  lead  fairly  to  the  conclusion  that  it  was  intended 
to  be  placed  as  to  the  appointment  of  church- 
wardens, and  in  all  other  respects,  on  the  same 
footing  as  the  other  new  parishes,  all  of  them 
being  established  upon  the  model  of  the  parish  of 
Dodaington.    The  argument  for  the  exception  of 
March  from  the  provision  as  to  the  appk>intment 
of  churchwardens  is  founded  merely  6n  implica- 
tion, which  cannot,  in  my  opinion,  prevail  against 
the  rights  expressly  and  clearly  conferred  upon 
the  rector  in  the  choice  of  churchwardens  in  the 
same  manner  as  upon   the  other  newly-created 
rectors  by  the  5th  section  of  the  Act.    I  agree 
with  my  noble  and  learned  friend,  that  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  ought 
to  be  reversed. 

Lord  Hatheslet. — My  Lords,  I  have  oome  to 
the  same  conclusion  after  hearing  the  yety  able 
arguments  of  counsel  at  the  Bar,  and  after  very 
seriously  considering  the  opinions  of  the  learned 
judges  who  have  so  remarkably  differed  in  their 
construction  of  this  clause;  for  the  case  depends 
almost  entirely  upon  one  clause,  namely,  the  5th 
clause  of  the  Act  of  1847.    From  a  very  early 

f>eriod  of  the  argument  it  appeared  to  me  that, 
ooking  at  the  Act  alone,  and  especially  at  the 
wording  of  the  5th  clause,  without  re^^araing  any 
of  what  may  be  called  the  accompanymg  circum- 
stances under  which  the  Act  was  passed,  there 
could  scarcely  be  any  doubt  as  to  what  the  con- 
struction of  the  Act  must  be,  namely,  that  it  in- 
tended for  the  future,  after  the  new  parishes  were 
constituted,  the  election  and  appointment  of 
churchwardens  should  be  such  as  took  place,  and 
had  always  taken  place,  in  the  parish  of  Dodding- 
ton. But  I  was  struck,  I  confess,  daring  the 
argument  also  hj  the  observations  of  the  learned 
judges  to  the  effect  that  it  was  necessary  to  con- 
sider whether  any  other  construction  was  open, 
and,  if  so,  whether  under  the  circomstanoes  that 
attended  the  passing  of  the  Act  of  Parliament 
that  other  construction  ought  to  take  effect.  It 
was  urged  with  considerable  force  hf  some  of 
those  learned  judges  who  enressed  an  qiinioD 
contrary  to  that  which  I  now  hold,  that  this  being 
a  private  Act  of  Parliament,  passed  without  the 
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nanal  Bammoning  of  the  persons  who  might  be 
sapposed  to  take  an  interest  in  the  passing  of  the 
Act,  and  there  having  been  a  litigation  some  sixty 
years   before  with  reference  to  the  election  of 
draichwardens  at  this  very  place,  March,  in  rela- 
tion to  the  controversy  whicn  now  exists,  it  could 
not  be  supposed  that  it  was  the  intention  of  the 
Act  to  alter  by  indirect  means  the  rights  which 
had  been  ascertained  and  declared  as  between  the 
rector  and  the  inhabitants  as  to  the  appointment 
of  chorchwardens ;   and  that  if  another  construc- 
tion, therefore,  could  possibly  be  put  upon  the 
dause,  that  construction  was  the  one  which  we 
should  be  justified  in  placing  upon  it,  in  preference 
to  anything  which  would  appear  to  work  an  in  jus- 
tice on  the  part  of  the  Legislature  towards  persons 
whose  rights  had  within  a  comparatively  recent 
period  been  ascertained   after   dispute.      Now  I 
nnd  in  the  Act  we  are  construing  the  usual  saving 
clause  which  one  would  expect  to  find  there  with 
re^urd  to  all  persons  interested  in  the  advowson, 
and  in  the  proprietary  right  which  the  patron 
would  have  in  tne  advowson.    Their  interests  are 
all  saved.     But  there  is  another  clause  which  is 
important  as  a  saving  clause,  and  which  shows  the 
scope  and  frame  of  uie  Act  in  its  entirety.    That 
clause  is  the  44th,  by  which  it  is  provided,  "  that 
nothing  in  this  Act    contained  shall  make  any 
alteration  in  the  division  of  the  said  parish  of 
Doddington  into  townships  or  divisions  for  the 
maintenance  of  the  poor,  or  in  any  civil  purpose 
whatsoever    relating    to  the    present    parish    of 
Doddington."     The    Legislature,   thereiore,  tells 
yon    what   is    intended  to    be    done    by    this 
Act,    namely,    that    the    Act    was    passed    for 
wha^  we  may  call  a  purely  ecclesiastical    pur- 
pose, and  thiit  all  civil  rights   are  intended  to 
be  in  this  manner  saved,  unless,  indeed,  as  mijzht 
possibly  occur,  and,  as  it  has  been  argued  before 
nSy  it  may  be  said  in  a  sense  to  occur,  with  regard 
to  the  appointment  of  churchwardens,  it  should 
be  fonna  that  any  civil  right  was  affected  by  the 
constmction  which  one  felt  oneself  bound  to  put 
npon  the  Act.    And  I  find  in  the  preamble  that 
which  corresponds  entirely  with  the  view  which  I 
attribute  to  the  Legislature  in  inserting  in  the 
44th  clause  a  protection  of  the  civil  rights  of  all 
persons  within  the  parish.    Therefore,  one  sees 
that  being  passed  for  ecclesiastical  purposes  the 
object  of  the  Act  could  not  affect  prejudicially  the 
civil  rights  of  the  inhabitants.    It  was  an  Act 
psBBod  very  largely  for  the  benefit  of  the  inhabi- 
tants of  this  unwieldy  district,  and  large  benefits 
arSy  in  fact,  conferred.    You  find  that  a  provision 
is  made  in  the  Act,  with  the  concurrence  of  the 
patron  and  of  the  bishop,  for  establishing  in  this 
large  district  of  March,  which  up  to  that  time  had 
bad  only  a  licensed  curate  residing  within  the 
boundary  of  the  township,  and  had  been  separ- 
ated by  a   distance   of  about   four  miles  from 
the    parish    church,    for   establishing    in    that 
district^    and    in    a    third   district,    which    is 
also  created,  a  permanent   and  resident  rector 
instead  of  a  licensed  curate.     Now,  when  your 
lordships  look  to  another  clause  in  the  Act,  you 
foaa  some  idea  of  the  means  which  were  consid- 
ered to  be  required  for  effectuating  these  purposes, 
beoaose  althoug^h  power  is  given  to  borrow  on  the 
advowson  considerable  sums  of  money   for  the 
purpose    of  erecting  a  church  at  Benwick  ,and 
parsonage  houses  both  at  Benwick  and  in  March, 
yon  find  that  the  Legislature  thought  fit,  by  the 


29th  section,  to  set  a  limit  upon  the  expenditure 
for  thesepurpoees,  and  that  limit  is  mentioned  at 
1150{.    What,  therefore,  was   the  object  of  the 
Act  P   I  think  some  of  the  learned  jud^s  scarcely 
had  that  sufficiently  before    their  minds.      The 
main  object  of  the  Act  was  the  bett^  instruction 
and  better  pastoral  care  of  the  inhabitants  of  the 
whole  of  this  large  district,  comprising  four  town- 
ships, and  to  provide  for  that  by  means  of  a  rector 
residing  in  each  of  the  new  districts,  instead  of  one 
rector  superintending,  as  he  had  done  up  to  that 
time,  the  whole  of  the  larger  parish,  to  provide  for 
his  residence  there  by  means  of  a  house  which  was 
to  be  built  for  him.     Finding  that,  you  are  not 
surprised  when  you  come  to  the  other  clauses  of 
the  Act  to  find  that  in  constituting  these  parishes 
the  Legislature  provides  that  the  parishes  should  be 
constituted  with  a  system,  and  with  a  staff,  if  I 
may  so  express  it,  which  should  place  them  if  the 
position  A   wholly    independent    new    parishes. 
These  three  districts  are  accordingly,  by  means  of 
the  Act,  constituted  into  three  separate  and  dis- 
tinct parishes  for  all  ecclesiastical  purposes,  with- 
out the  invasion  of  any  civil  rights.    That  being 
done,  coming  to  the  5th  clause  with  that  view,  we 
most  consider  in  the  first  place  its  natural  mean- 
ing, and  see  if  it  should  by  any  means  be  diverted 
or  explained  into  a  somewhat  unnatural  construc- 
tion by  having  regard  to  the  state  of  circumstances 
which  existed  at  the  time  of  the  passing  of  the  Act. 
The  enactment  itself  relates  to  the  time  when  the 
division  into  separate  parishes  shall  have  taken 
effect.    The  first  part  of  clause  5  does  not  speak  * 
of  churchwardens  being ''chosen  and  appointed," 
but  ssys  *'  chosen."      But  in  a  subsequent  pas- 
sage the  same  clause  says  **  in  the  same  manner 
as  churchwardens  are  now  chosen  and  appointed." 
I  do  not  think  that  that  difference  of  expression 
can  be  construed  as  giving  any  different  effect  to 
the  first  part  of  the  clause  as  distinguished  from 
the    second   part.     With  regard  to  Doddington 
township  proper  there  never  could  be  any  doubt, 
and  there  has  been  none  raised  in  the  course  of 
the  inquiry  as  to  the  mode  of  constituting  church- 
wardens, yet  that  township  is  includMi  in  the 
phrase  "shall  be  chosen  churchwardens."    The 
mode  of  constituting  churchwardens  pointed  at  in 
the   latter  part  of  the  sentence  was  by    means 
of  election  and  appointment,  that  is  to  say,  that  if 
the  rector  and  the  parishioners  agreed  they  would 
be  appointed,  but  if  they  differed  the  rector  would 
have  to  appoint  one  of  them,  and  the  parishioners 
to  elect  the  other.    The  two  churchwardens  are  to 
be  appointed  for  the  new  parish  "at  the  same 
time  and  in  the  same  manner  as  churchwardens 
are  now  chosen  and  appointed  for  the  said  parish 
of  Doddington."    Now  I  think  upon  all  the  docu- 
ments it  is  quite  clear  that  the  churchwardens  for 
Doddington  were  the  churchwardens  whom  the 
parishioners  elected  in  concurrence  with  the  rector, 
if  they  did  concur,  or  of  whom  the  parishioners 
elected  one,  and  the  rector  appointed  one,  if  there 
was  a  difference  of  opinion  between  him  and  the 
parishioners.    No  other  set  of  people  can  be  taken 
to    have    been    churchwardens    for  Doddington. 
Indeed,  I  asked  the  question  during  the  argument, 
although  I  felt  pretty  sure  it  could  be  only  answered 
in  one  way.      The  natural  and  original  course 
would  be  that  the  mother  church  would  have  its 
own  churchwardens  as  churchwardens    for    the 
whole  of  the  rectory,  that  is  to  say,  the  whole  of 
this  huge  parish  of  Dodding^n.    By  degrees,  no 
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donbt,  it  might  well  be  that  it  came  to  pass  that 
they  confined  their  operations  to  the  township  of 
Doddington,  because  there  existed  a  cbapelry  in 
another  remote  part  of  this  large  parish  in  which 
certain  persons  were  elected  to  be  churchwardens, 
who  appear  only  to  have  repaired  that  chapel,  and 
never  to  have  acted  by  way  of  making  a  rate  in  the 
general  parish  of  Doddincton.  I  have  do  doubt 
whatever  that  when  yon  find  the  words  "  church- 
wardens for  the  parish  of  Doddington"  in  the 
Act,  there  being  nothing  to  compete  with  that 
interpretation,  you  must  take  it  to  mean  the 
churchwardens  for  the  whole  parish  of  Dod- 
dington, as  far  as  their  name  was  concerned, 
and  as  far  as  their  original  functions  were 
concerned,  however  much  those  original  functions 
may  have  been  altered  subsequently.  At  all 
events  it  is  clear  that  whether  you  take 
them  to  have  been  churchwardens  for  the  whole 
parish  of  Doddington,  or  churchwardens  for  the 
township,  they  were  not  churchwardens  for  March, 
as  separate  and  distinct  from  the  township  of 
'  Doddington  proper.  Nor  certainly  were  the  church- 
wardens of  March  at  any  time  whatever,  either 
popularly  or  legally,  the  churchwardens  for  Dod- 
dington. Therefore,  the  plain  interpretation  of 
the  clause  is  only  one,  that  the  churchwardens 
shall  be  elected  as  the  churchwardens  for  Dod- 
dington were.  That  is  the  plain  and  only  inter- 
pretation ;  and  the  words  which  follow  appear  to 
me  to  make  it  still  plainer,  because  the  end  of  the 
clause  says  that  the  rector  of  each  of  the  new 
rectories  is  to  exercise  "the  same  rights  and 
powers  in  the  appointment  of  such  churchwardens, 
or  one  of  them,  as  the  rector  of  the  said  rectory  of 
Doddington  now  exercises."  It  appears  to  me  to 
be  plain  that  that  can  only  point  to  this,  that  when 
the  parish  is  divided  into  three  parts,  the  rights 
of  the  rectors  of  those  new  districts  shall  be  the 
rights  now  enjoyed  by  the  rector  of  the  mother 
church  m  respect  of  the  appointment  of  church- 
wardens. It  seems  to  me  that  any  other  interpre- 
tation would  be  most  strained  and  forced.  I^  is 
said,  however,  that  as  you  can  interpret  this  clause 
in  a  different  way,  you  ought,  in  the  circumstances 
of  the  case,  to  do  so.  Bramwell,  B.,  undoubtedly 
puts  it  very  ingeniously.  He  says  (31  L.  T.  Eep. 
N.  S.  546) :  You  are  to  take  all  Doddington,  when 
it  is  divided  into  its  several  parts,  and  say  that 
churchwardens  shall  be  appointed  as  they  have 
been  appointed  for  the  parish  of  Doddington,  and 
in  the  parish  of  Doddington  you  find  two  modes 
of  appointment ;  the  way,  therefore,  to  arrive  at  a 
construction  which  will  at  once  reconcile  the  exist- 
ing state  of  the  law,  as  it  had  been  in  comparatively 
recent  times  determined,  with  the  provisions  of  the 
Act,  is  this  :  You  must  cx)n8true  the  Act  reddendo 
singula  singulis;  when  you  are  in  this  part  of 
Doddington,  it  is  to  be  as  the  churchwardens  are 
appointed  in  this  part ;  when  you  are  in  another 
part,  it  is  to  be  as  the  churchwardens  have  been 
accustomed  to  be  appointed  in  that  other  part.  It 
appears  to  me  a  very  violent  construction  which 
requires  you  to  apply  the  principle  of  reddendo 
singula  singulis  in  this  way,  when  you  find  that 
what  you  call  interpreting  on  that  principle  simply 
strikes  out  all  the  last  words  of  the  section,  which 
says  that  the  rector  is  to  have  all  such  powers  as 
the  rector  of  Doddington  had,  and  in  the  case  of 
this  large  part  of  the  parish  you  tell  the  rector 
that  he  is  to  have  no  right  or  power  in  the  matter 
at  all.    I  think  it  is  evident  tnat  }on  are  stretch- 


ing the  construction  to  an  extent  to  which  the 
clause  itself  is  incapable  of  being  extended,  and  it 
appears  to  me  that  if  we  were  so  to  read  it  we 
should  in  fact  be  making  a  new  Act  of  Parliament 
instead  of  construing  the  enactment  which  we  find 
before  us  in  the  plain  language  of  the  clause.  Bat 
I  feel  the  less  scruple  in  coming  to  this  conolusion 
because  I  see  no  necessity  for  our  endeavouring  to 
strain  the  construction  with  reference  to  the  ex- 
ternal circumstances  to  meet  this  view.  A  well- 
known  passage  from  Lord  Coke  (Co.  Litt.  115  a) 
has  been  cited  by  Quain,  J.  (30  L.  T.  Bep.  N.  S. 
259) — namely,  that  you  are  not  to  do  away  with 
existing  special  rights  by  general  affirmative 
words.  But  if  the  affirmative  words  are  clear, 
plain,  and  precise,  and  the  two  things  will  not  co- 
exist or^stand  together,  then  I  apprehend  you  are 
compelled  to  come  to  a  construction  which  is 
sensible  in  itself,  and  also  a  natural  and  ordinary 
construction.  Finding  that  the  two  things  wiU 
not  stand  together,  you  are  compelled  to  adopt 
that  construction  which  the  plain  sense  of  the 
words  requires,  although  it  may  in  some  de^;ree 
interfere  with  what  had  been  done  on  previoas 
occasions  within  the  same  district ;  the  r^  point 
of  the  case  being  this,  that  this  Act  does,  for  par- 
poses  beneficial  to  all  the  inhabitants  ecclesiasti- 
cally, sub-divide  this  great  parish  into  three 
parishes;  it  constructs  each  of  these  three 
parishes  on  the  model  of  the  old  parish,  and, 
giving  them  that  construction,  it  gives  them  a 
frame  of  church  government,  as  far  as  this  ques- 
tion of  churchwardens  is  involved,  similar  to  that 
which  existed  in  the  original  parish,  which  was 
the  mother  parish  of  the  whole.  Coming  to  the 
6th  clause,  it  does  not  appear  to  me  that  any  diffi- 
culty arises  there.  That  clause  not  only  ofilers  no 
difficulty  in  this  construction,  but  in  one  point  of 
view  it  seems  to  me  materially  to  assist  us  in  con- 
struing the  Act  as  I  propose  to  construe  it.  It 
seems  to  me  to  be  a  saving  clause  with  regard  to 
anything  done  by  the  churchwardens  anterior  to 
the  alteration  and  the  creation  of  the  new  parishes. 
That  tends  very  strongly  to  show  that  the  Le^- 
lature  was  aware  that  it  was  constructing  something 
altogether  new,  because  if  the  con  struction  of  clause  6 
was  such  as  is  contended  for  by  the  learned  judges 
whose  view  I  am  now  differing  from,  there  would 
have  been  no  necessity  to  make  any  saving  aboat 
the  churchwardens  of  March  at  all.  The  new 
rector  would  have  had  nothing  to  do  with 
them  with  reference  to  their  election,  and  the 
Act  would  simply  continue  the  churchwardens 
of  March  in  their  existing  position,  without 
any  new  offices  or  any  new  ecclesiastical  con- 
stitution being  framed.  But  it  appears  to  me 
to  be  plain  that  it  was  intended  to  have  a  full  ecde- 
siastioBtl  constitution  in  each  of  the  new  parishes, 
and  that  that  ecclesiastical  constitution  should  be 
according  to  the  common  law  of  the  land.  That 
being  the  case,  the  churchwardens  of  March  would 
no  longer  be  in  the  same  position  as  to  election  as 
before;  there  would  be  a  new  form  of  consti- 
tuting them,  and  that  being  so,  it  was  necessary 
under  the  new  code  to  save  all  such  rights  as  they 
had  until  the  new  system  could  be  arrived  at.  Am 
regards  the  statement  in  the  case  that  the  chorch- 
wardens  of  March  had  acted  esa  officio  as  overseen 
of  the  poor,  I  apprehend  that  no  difficulty  ooald 
arise  in  that  respect.  The  Act  saves  all  oiril 
rights,  and  if  it  be  necessary  to  have  an  election  of 
overseers  of  the  poor,  I  apprehend  that  that  eleo- 
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tion  will  take  place  in  the  ordinary  way,  as  it  has 
done  hitherto,  and  no  inconvenience  will  occur. 
The  parishioners  may  elect  the  same  personH  if 
they  like,  or  they  may  elect  others  if  they  prefer. 
The  question  of  che  election  of  churchwardens 
remains  untouched  by  that.  I  apprehend  that  the 
whole  scope  of  the  A.ct  remains  untouched,  the 
whole  scope  being  to  place  each  of  these  parishes 
in  a  similar  position  with  regard  to  the  election  of 
those  officers.  For  these  reasons  I  concur  in  the 
reflolotion  which  has  been  proposed  by  my  noble 
and  learnd  friend  the  Lord  Chancellor. 

Lord  Penzance. — My  Lords,  after  the  full  dis- 
cussion which  this  case  has  received,  I  should  not 
have  thought  it  necessary  to  say  a  word  upon  the 
subject,  if  there  had  not  been  so  exact  a  division 
as  there  was  between  the  learned  judges  who  have 
considered  this  matter  in  the  courts  below.     And 
I  shall  confine  myself  in  the  observations  which  I 
address  to  your  Lordships  to  one  very  short  and 
simple   point.     I  may  say  that  I  entirely  agree 
with   the  arguments  and  statements    which  fell 
from  my  noble  and  learned  friend,  the  Lord  Chan- 
cellors, and  therefore  I  shall  forbear  from  dilating 
on  the  points  on  which  he  has  dwelt.    The  first 
thing  which  I  wish  your  Lordships    to  bear  in 
mind  in  considering  this  question  is  that  the  ecope 
and  intention  of  this  Act  was  expressly,  on  the 
face  of  it,  limited  to  the  creation  of  three  fresh 
parishes  for  ecclesiastical  purposes.     The  words 
in  the  statute  by  which  that  is  made  apparent  are 
found  in  the  first  clause.     It  describes  the  divi- 
sion that  is  to  take  place,  and  it  says  "  that  the 
township    of    Doddington    and    the    hamlet    of 
Wimblington  shall  form  and  be  one  separate  and 
distinct  parish  and  rectory   for  all  ecclesiastical 
purposes."    And  then  IojJow  similar  provisions 
for  the  other  two  divisions  into  which  the  original 
parish  is   cat   up.     Then,  in    two  other    clauses 
which  have  been  referred  to  by  your  Lordships, 
clanse  42,  and  especially  clause  44,  it  is  distinctly 
provided  in  the  negative  "  that  nothing  in  the  Act 
contained  shall  make  any  alteration  in  the  divi- 
sion of  the  parish  of  Doddington  into  townships  or 
divisions  for  the  maintenance  of  the  poor,  or  in 
any  civil  purpose  whatsoever  relating  to  the  pre- 
sent parish  of  Doddington."    It  is  therefore  plain, 
both  by  way  of  affirmative  and  negative  words, 
that  the  scope  of  the  Act  is  limited  to  the  creation 
of  three  parishes  for  f  cclesiastical  purposes ;  and 
whatever  rights  the  inhabitants  of  the  four  town- 
ships which  exi$:ted  within  the  parish  had  at  the 
time  of  the  papi«ing  of  the  Act  in  relation  to  the 
maintenance  of  the  pooi ,  in  relation  to  choosing 
officers  who  should  regulate  that  maintenance,  or 
take  an  active  part  in  that  regulation,  whatsoever 
riffhts  the  inhabitants  had  in  any  civil  purpose  or 
office  whatever,  as  attaching  to  the  Fcparate  town* 
ships,    the   Act    carefully    preserved    to    them. 
Bearing  that  in  mind,  the  short  question  is,  what 
did  the  Legislature  mean  when  it  said  that  the 
churchwardens  should  be  chosen  in  each  of  the 
new     parishes     '*  at    the    same    time    and    in 
the    same    manner    as  churchwardens    are  now 
chosen  and  appointed    for    the    parish    of   Dod- 
dington" ?  On  the  face  of  them,  these  words  would 
not  appear  to  carry  with    them  any  ambiguity 
whatever,  becanse  a  parish  is  an  old  ecclesiastical 
division  of  land,  and  one  understands  what  the 
meaning  of  appointing  churchwardens  for  a  parish 
is.    One  wonla  have  t nought,  therefore,  upon  the 
face  of  the  statute,  that  there  would  be  no  dif- 

Mao.  Oas.— Vol.  X 


ficulty,  because  one  would  only  have  to  inquire 
what  was  the  method  which  had  prevailed  in  ap- 
pointing churchwardens  for  the  parish,  and  at 
once  the  description  in  the  Act  of  Parliament 
would  be  satisfi  'd.  But  in  this  particular  case  a 
controversy  arises  upon  that  question,  and  the 
difference  which  has  taken  place  in  the  court 
below  amongst  the  learned  judges  is  a  difference 
in  the  view  which  they  take  of  the  meaning  of  the 
words  "  appointed  for  the  parish  of  Doddington." 
Now  what  are  the  facts  ?  for  it  is  upon  the  con- 
clusion to  be  drawn  from  the  facts  as  they  existed 
in  the  parish  at  the  time  the  statute  passed  that 
any  difference  arises.  The  case  states  t^at  there 
was  a  mode,  which  is  said  to  be  the  common  law 
mode,  of  electing  churchwardens  for  the  pariah, 
and  it  states  that  churchwardens  were  appointed 
at  certain  vestries  by  the  name  of  churchwardens 
for  the  parish  of  Doddington.  This,  upon  the 
face  of  it,  would  seem  to  satisfy  the  description 
we  are  in  search  of,  in  order  to  give  effect  to  the 
Act  of  Parliament.  But  then  it  is  said  these 
people  were  appointed  by  the  name  of  church- 
wardens for  the  parish ;  but  in  point  of  fact  they 
were  not  churchwardens  for  the  parish,  they  were 
churchwardens  for  a  limited  portion  of  the  parish 
onlv.  As  I  understand  the  argument,  it  comes  to 
that.  Now,  this  brings  me  to  the  point  upon 
which  I  wish  your  Lordships'  particular  attention, 
because  I  think  sufficient  attention  has  hardly  been 
directed  to  it.  In  my  judgment,  they  were  not 
merely  in  name,  but  they  were  in  substance  and  in 
fact,  churchwardens  for  the  whole  parish.  The 
church  was  in  the  townsbip  of  Doddington.  Tr.e 
inhabitants  of  that  portion  of  the  parish  which 
was  called  March,  being  at  some  little  distance  from 
the  parish  church,  had  a  chapel  at  which  they 
used  to  attend,  but  it  is  found  upon  the  face  of 
the  case  that  practically  the  inhabitants  of  March 
did  occasionally  use  the  church  and  churchyard 
at  Doddington  as  parishioners.  And  whether  they 
did  or  whether  they  did  not,  I  am  quite  unable, 
from  anything  which  is  to  be  found  upon  the  face 
of  the  case,  to  come  to  the  conclusion  that  they 
had  lost  their  legal  right  to  do  so.  March  was 
within  the  legal  parish  of  Doddington ;  the  in- 
habitants of  Marcli  were  parishioners  of  Dodding- 
ton ;  it  seems  to  me  that  th^  were  entitled  to  all 
the  services  of  the  church,  and  to  every  rightj  of 
the  parishioners  of  Doddington.  If  that  be  so, 
the  persons  who  were  appointed  churchwardens 
for  the  parish  of  Doddington,  at  a  vestry  held  at 
Doddington,  appear  to  me  to  have  been  in  fact 
and  in  substance,  as  well  as  in  name, churchwardens 
for  the  parish.  If  so,  as  I  said  before,  that  en- 
tirely satisfies  the  words  of  the  section  we  have  to 
deal  with.  Now  let  me  examine  whether  there 
was  anyone  else  who  could  saMsfy  that  descrip- 
tion. The  only  other  mode  of  election  which  the 
case  discloses  was  a  mode  of  electing  certain  per- 
sons as  churchwardens  for  the  hamlet  of  Mart*h, 
and  by  no  stretch  of  language,  as  it  seems  to  me, 
could  they  be  held  to  be  in  any  sense  churchwar- 
dens for  the  parish.  There  was,  therefore,  at  the 
time  this  Act  passed,  a  mode  of  electing  church- 
wardens who  were  churchwardens  for  the  parish 
in  substance  as  well  as  in  name ;  and  there  was 
another  mode  of  electing  churchwardens,  who 
were  not  churchwardens  for  the  parish,  but  only 
for  the  hamlet  of  March.  I  say  that  it  -is  im- 
possible to  put  these  together,  and  to  say  that 
those  four  persona  together  are  the  persons  who 
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are  meant  when  the  5th  section  sajs  that  the 
manner  of  electing  and  appointing  churchwardens 
for  the  parish  of  Doddington  is  to  become  the 
manner  of  electing  and  appoiDting  them  in  future 
for  the  new  parishes.  The  other  construction, 
the  one  already  placed  upon  the  clause,  seems  to 
me,  upon  the  face  of  the  Act  of  Parliament,  per- 
fectly to  satisfy  tho  provisions  of  the  Act,  and  I 
should  say  to  leave  it  without  anything  that  may 
be  called  reasonable  ambiguity.  Now,  why  is  that 
to  be  departed  from  ?  The  proposition  upon 
which  my  judgment  is  founded  in  respect  to  con- 
struction is  this :  If  you  have  a  thing  described 
in  a  statute,  and  you  find,  upon  applying  that 
description  to  the  existing  facts,  that  there  is  one 
set  of  facts  or  circumstances,  one  person,  or  one 
thing,  as  the  case  may  be,  which  amply,  fully, 
and  entirely  satisfies  the  description  which  the 
statute  gives,  then  you  have  no  right,  upon  any 
surmise  as  to  what  the  Legislature  iutended, 
to  depart  from  that  simple  description,  to  go  away 
from  the  words  of  the  description  itself,  and  to 
amplify  them  or  vary  them  until  you  have  in- 
cluded some  set  of  circumstances,  some  other  set 
of  persons,  or  bodies,  or  things,  which,  under  that 
amplified  form,  will  come  in  under  the  description. 
I  say  that  it  is  a  principle  of  construction  that  no 
such  thing  should  be  aone,  subject  to  this,  that 
if,  upon  the  face  of  the  Act  of  Parliament,  you 
find  that  giving  the  ordinary  sense  and  meaning 
to  the  words  you  are  involved  in  some  inconsis- 
tency in  any  of  the  other  clauses,  it  may  then  be 
necessary  to  search  about  and  see  whether  the 
palpable  and  obvious  construction  which  the  words 
point  at  may  not  be  varied,  in  order  that  the  in- 
consistency may  be  avoided.  But  there  is  no  such 
inconsistency  here.  It  is  not  suscgested  that  this 
creates  any  difficulty  whatever  except  this ;  it  is 
said,  if  you  give  this  meaning  to  these  words, 
which  is  their  plain  and  natural  meaning,  you  will 
then  be  depriving  the  inhabitants  of  ALarch  of 
some  legal  right  which  they  had  at  the  time  when 
the  statute  passed,  and  that  you  ought  not  to  do 
that  without  express  words.  It  is  obvious  that  that 
argument  does  not  go  far  enough,  if  I  am  right  in 
the  canon  of  construction  to  which  I  have  just 
alluded.  But,  in  point  of  fact,  there  is  no  such 
right  taken  away.  My  noble  and  learned  friend 
the  Lord  Chancellor  has  already  pointed  out  that 
the  right  of  election  was  one  which  attached 
before  to  the  hamlet  of  March,  for  the  civil  pur- 
poses of  the  township,  and  that  this  Act,  which  is 
confined  to  ecclesiastical  .purposes,  really  has  not, 
upon  the  face  of  it,  either  expressly  or  impliedly, 
taken  away  that  right.  Under  those  circum- 
stances, the  plain  words  of  the  statute  are  amply 
satisfied,  in  my  opinion,  by  the  state  of  facts 
which  existed  at  tne  time  of  the  passing  of  the 
Act;  and  the  mode  of  choosing  the  church- 
wardens for  the  parish  of  Doddington  must  be 
intended  to  mean,  and  must  mean  only,  that  mode 
which  was  in  existence,  of  choosing  the  only 
persons  who  satisfied  the  description  of  being 
churchwardens  of  the  parish. 

Lord  O'Hagan  ooncarred. 

Judgment  of  the  Exchequer  Chamber  reversed, 
and  judgment  entered  for  the  defendant 
{plaintiff  in  error),  with  costs. 

Solicitors,  Garrard,  James,  and  Wolfe-,  Mere' 
dith  and  Co, 
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Beported.b7  B.  H.  Axphlstt,  and  W.  Apflbtov,  Eaqn^ 

Baniflten-at-Law. 


May  2  and  3, 1876. 

(Before  Jessel,  M.B.,  Kellt,  C.B.,  Melush,  L.J., 

and  Denman,  J.) 

Yestey  or  THE  Haiclet  op  Mile  End  Old 
Town  v.  Guabdians  or  the  Whitechapel 
Union. 

Metropolis    Management  Acts— Apportionment  of 
esofpenses — One  side  of  a  street — 18  ^  19  Viet,  c. 
120,  *.  105—25  4-  26  Vict,  c.  102,  s.  77. 
The  plaintiffs,  ousting  under  the  Metropolis  Manage- 
ment  Acts,  resolved  thai  a  portion  {to  wit,  the 
eastern  side)  of  a  new  street  should  be  paved 
throughout  the  whole  length  for  a  uniform  breadth 
of  12ft,,  measured  from  the  eastern  boundary ; 
and  that  the  owners  of  the  houses  forming  the 
eastern  side  shotdd  pay  the  estimaied  expenses. 
In  a/n  action  a^ai^ist  the  defendants  for  contribu- 
tion to  these  expenses,  their  workhouse  being  part 
of  the  eastern  side  of  the  street,  it  was  stated  in 
defence  thai  there  were  houses  and  land  on  the 
western  side  liable  to  contribute  ;  and  it  was  re- 
plied that  these  houses  and  land  did  not  bound  or 
abut  on  any  part  oj  the  street  to  be  paved. 
Held,  up(m  demurrer  to  the   reply  (affirming  the 
decision  of  the  Queen's  Bench  bivision),  that  the 
plaintiffs  had  no  power  to  charge  the  owners  of 
one  side  of  the  street  only,  and  that  the  adion 
couM  not  be  maintained. 
Appeal  from  a  judgment  of  the  Queen's  Bench 
Division  in  favour  of  the  defendants  on  a  demurrer 
to  reply.    The  case  is  reported  in  34  L.  T.  Bep. 
N.   S.  178,  ante,  p.  126,  where  the  pleadings  are 
set  out  at  lengch. 

The  vestry  of  Mile  End  New  Town  resolved  to 
pave  the  whole  length  of  a  new  street  on  one  side 
only.  The  estimated  expenses  of  the  work  were 
apportioned  amongst  the  owners  of  the  houses 
and  land  bounding  or  abutting  on  the  side  of  the 
street  so  paved,  and  not  among  the  owners  on 
both  sides  of  tho  street.  The  real  question  raised 
by  the  demurrer  was  whether  the  vestry  had 
power  by  law  to  throw  the  entire  expense  on 
owners  of  houses  and  land  adjoining  the  particular 
side  which  has  been  paved,  or  whether  the  cost 
of  paving  must  be  apportioned  among  the  owners 
of  land  and  houses  adjoining  the  street  on  both 
sides  P 

The  Queen's  Bench  Division  (Blackburn,  J., 
Lush,  J.,  and  Field,  J.)  held  that  the  owners  on  both 
sides  were  liable  for  the  <cost  incurred  in  the 
paving.    The  vestry  appealed. 

Philbriek,  Q.G.  and  Bazalgette  for  the  appellaatB 
(the  plaintiffs  in  the  court  below). — ^The  appelJantt 
are  empowered  under  18  &  19  Yict.  c.  120,  a.  105(a) 

(a)  By  18&  19  Yiot.  o.  120,  8. 105,  in  ease  the  owiMts  of 
the  honsoB  forminnf  part  of  any  now  street  laid  oat  or 
made,  or  hereafter  to  be  laid  out  or  made,  which  is  not 
paved  to  the  satisfaction  of  the  vestry,  or  aistriot  board 
of  the  parish,  or  district  in  which  snoh  street  is  dtiiate, 
be  desirous  of  havini^  the  same  paved,  as  hereiiiaftsff 
mentioned,  or  if  snoh  vestry  or  board  deem  it  aooessszT 
or  expedient  that  the  same  should  be  so  paved,  then  and 
in  either  of  snoh  oases  snoh  vestry  or  board  shall  well 
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to  pave  part  of  the  breadth  of  a  street,  and  the 
question  to  be  decided  is,  whether  the  owners  of 
land  and  hoases  abutting  on  the  part  so  paved 
can  be  charged  with  the  estimated  expenses.  We 
submit  they  can  under  the  Metropolis  Local 
Management  Acts  Amendment  Act  (25  &  26  Vict, 
c.  102).  s.  77.  Whitchurch  v.  TJie  FuLham  Bonrd 
of  Works  (L.  Rep.  233,  Q.  B. ;  35  L.  J.  145, 
M.  C;  13  L.  T.Rep.N.  S.  631)  is  distinguishable. 
There  the  expenses  of  paving  were  apportioned 
among  separate  sections  of  a  street,  varying  in 
character  and  value  throughout  its  entire  length, 
instead  of  the  whole  of  it. 

Finlay  (Day,  Q.C.  with  him),  for  the  respon- 
dents, were  not  cal'fed  npon. 

Jessel,  M.R. — I  think  the  decision  arrived  at 
by  the  Court  of  Queen's  Bench  in  this  case  is 
clearly  right.  There  is  no  doubt  that  the  term 
"  street,"  according  to  the  interpretation  clause, 
inclndes  "part  of  a  street."  And  the  105'th 
section  (18  &  19  Yict.  c.  120)  says  that  "  if 
a  Testry  deem  it  expedient  or  necessary  to  pave 
a  street,  such  vestry  shall  well  and  sufficiently 
pave  the  same,  either  throughout  the  whole 
breadth  of  the  carriage  way  and  footpaths  thereof, 
or  any  part  of  such  breadth ; "  and  that  the 
owners  of  the  houses  "  forming  such  street  "  shall 
on  demand,  pay  to  such  vestry  the  amount  of  the 
estimated  expenses  of  providing  and  laying  such 
pavement,  each  amount  to  be  determined  by  the 
surveyor  of  the  time  being  for  the  vestry.  And 
by  a  later  statute  (25  &  26  Vict.  c.  102)  the  owners 
of  land  are  also  niade  liable  to  contribute.  Now 
the  question  raised  before  us  is  a  very  simple  one, 
and  it  is  this  :  if  a  vestry  decide  on  paving  the 
whole  or  part  of  a  street,  that  is  to  say,  cutting 
the  street  tran8verRly,'and  do  not  choose  to  pave  it 
throughout  the  whole  breadth,  is  such  vestry  not 
bound  to  divide  the  expense  between  the  owners  of 
land  And  houses  on  both  sides  P  I  think  they  are. 
Houses  "  forming  such  street "  must  mean  the 
houses  on  both  sides.  The  intention  of  the  Legis- 
lature was  that  whether  the  whole  or  part  of  a 
street  is  paved,  the  owners  of  land  or  houses  on 
both  sides  should  be  liable  to  pay  for  the  costs 
incurred  in  such  paving. 

Kelly,  C.B.,  Mellish,  L.J.,  and  Denman,  J., 
concurred.  Judgment  affirmed. 

Solicitor  for  plaintiff,  Milner  JtUeam. 
Solicitors  for  defendants,  Turner  and  Sons. 

mnd  suflBciently  pave  the  same,  either  throaghout  the 
whole  breadth  and  carriage  way  and  footpaths  thereof, 
or  any  part  of  snoh  breadth,  and  from  time  to  time  keep 
»aoh  pavement  in  good  and  saffioitint  repair;  and  the 
oirnerB  of  tlie  faon«e8  forming  snoh  atreet  shall,  on 
deoMnd,  paj  to  snoh  vustry  or  board  the  amount  of  tha 
estimated  ezpenses  of  providing  and  laying  8a<th  pave, 
ment,  snoh  amoant  to  be  determined  by  the  surveyor  for 
th«>  time  b^ng  of  the  vestry  or  board. 

By  25  A  26  Viet.  o.  102  a.  77,  where  any  vestry  or  diatriot 
board  shall,  nnder  the  powers  given  by  18  &>  19  Yiot. 
G.  120,  s.  105,  have  pavea  or  be  about  to  pave  an^  new 
street,  the  owners  of  the  land  bounding  and  abutting  on 
nach  street  shall  be  liable  to  oon tribute  to  the  expenses, 
or  estimated  expense*,  of  paving  the  same,  as  well  as  the 
owners  of  the  houses  therein. 

By  25  4b  26  Viot.  o.  102,  a  112,  the  ezpreaaion  **  new 
•treet  *'  shall  apply  to  and  inolnde  all  atrects  hereafter  to 
be  formed  or  laid  out,  and  a  part  of  any  snoh  atreet. 


HIGH    COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Beportsd  hy  M.  W.  McKxllab,  J.  M.  Lslt,  and  A.  H. 
AxPBUBTT,  Esqrs.,  Barristars-at-Law. 

Friday,  Nov.  17, 1876. 

Duke  of  Devonshire  v.  Hematite  Steel 
Company,  Limited. 

Bating  of  iron  mines — Deduction  from  royalties — 
Reservation  in  lease — lAahility  of  lessor — The 
Bating  Act  1874  (37  j-  38  Vict.  c.  54),  s.  8. 

By  sect.  8  of  the  Bafing  Act  1874,  where  the  lessee 
of  a  mine  is  exempt  from  being  rated  to  any 
poor  or  otliei'  loccX  rate,  he  may  {unless  he 
has  specifically  contracted  to  pay  such  rate  in  the 
event  of  the  abolition  of  trie  said  exemption) 
deduct  from,  any  rent,  royalty,  or  dues  payable  by 
him,  one  half  of  any  such  rate  paid  by  him. 

The  plaintiff  and  defendants  contracted  in  a  lease 
of  iron  mines  thai  the  rent  and  royalties  payable 
by  the  defendants,  the  lessees,  should  be  free  and 
clear  of  and  from  all  rates,  taxes,  tithe  rent 
charges,  expenses  and  deductions  whatsoever, 
parliamentary,  parochial,  or  of  any  other  natwre. 
The  defendants  deducted  from  their  royalties  half 
of  the  rates  paid  by  them  under  this  Act,  and 
the  plaintiff  brought  this  action  to  recover  the 
deduction. 

Held  that  this  section  of  the  statute  overruled  the 
reservation  in  the  lease,  and  that  the  defendants 
were  not  liable  for  the  half  of  the  rates  which  they 
had  deducted. 

This  was  a  special  case  stated  by  consent  of  the 

parties  for  the  opinion  of  the  court  under  Order 

XXXIV.,  r.l. 

1 .  By  an  indenture  of  lease  dated  17th  June  1864, 
and  made  between  the  plaintiff  of  the  one  part, 
and  Henry  W''Uam  Schneider  and  Robert  Hannay, 
of  Barrow-in-Furness,  in  the  county  of  Lancaster, 
iron  masters,  of  the  other  part,  the  plaintiff 
granted  to  the  said  Henry  William  Schneider  and 
Sobert  Hannay  license  and  authority  to  get  and 
raise  all  iron  ore  that  might  be  found  in  and 
under  the  lands  in  the  parish  of  Dalton-in-Fnrness, 
in  the  county  Palatine  of  Lancaster,  described  in 
the  schedule  and  plan  to  the  said  lease,  together 
with  power  to  open  limestone  quarries,  and  to 
work  any  such  quarries  then  opened  in  the  said 
lands.  The  lease  to  continue  for  the  term  of 
thirty-one  years  from  the  Ist  Jan.  1864,  but  to  be 
determinable  as  therein  mentioned. 

2.  The  reservation  of  rent  in  the  said  lease  is  in 
the  words  following :  **  Yielding,  paying,  and 
delivering  unto  the  said  Duko,  his  heirs  and 
assigns,  during  the  said  term,  the  annual  rent  of 
500i ,  by  equal  half  yearly  ,  payments,  on  Ist 
July  and  Ist  Jan.  in  each  year,  ana  also  at  the 
same  periods  the  royalty  of  Is.  4^'i.  per  ton  for 
every  ton  of  22401bs.  of  iron  ore  which  in  any  half 
year  shall  be  dug,  raised,  and  taken  out  of  the  said 
premises  over  and  above  3636  tons.  And  also  at 
the  same  periods  the  royalty  of  IJd.  per  ton  of 
22401b8.  of  limestone,  which  in  any  half  year  shall 
be  dug,  raised,  and  taken  out  of  the  said  premises, 
such  rent  and  royalties  to  be  free  and  clear  of  and 
from  all  rates,  taxes,  tithe  rent-charges,  expenses 
and  deductions  whatsoever,  parliamentary,  paro- 
chial, or  of  any  other  nature." 

3*  The  ooYonant  by  the  lessees  for  the  payment 


372 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


DuKB  or  Devonshire  v,  Hbmatitb  Steel  Compant  (Limited). 


[Q.B.  Div. 


of  rent  is  in  the  words  following :  "  That  they  the 
said  Henry  William  Schneider  and  Boberb  Hannay, 
their  executors  and  administrators,  shall  and  will 
from  time  to  time,  and  at  all  times  daring  the 
said  term,  pay  the  said  rent  and  royalties  hereby 
reserved  at  the  times,  and  ia  the  manner  herein 
mentioned." 

5.  The  interest  in  the  said  lease  of  the  lessees  was 
assigned  to,  and  is  now  vested' in,  the  defendants. 

6.  There  was  dne  and  owing  from  the  defendants 
to  the  plaintifi  in  respect  of  the  rent  and  royalties 
on  iron  ore  payable  under  the  said  lease  on  the 
13th  Sept.  1876,  the  sum  of  9371i.  4«.  Id.,  and  on 
2nd  May  1876  the  sum  of  9453L  IO0.  4d.,  making 
together  the  sum  of  18,8242.  148,  5(2. 

7.  The  defendants,  after  the  passing  of  the 
statute  37  &  38  Vict.  c.  54,  became  liable  to  pay, 
and  have  paid,  for  poor  and  local  rates  imposed 
upon  them  as  such  lessees  as  aforesaid  in  respect 
of  the  iron  ore  worked  by  them  under  the  said 
lease,  and  on  which  they  were  liable  to  pay  to  the 
plaintiff  the  said  sum  of  18,8242. 146.  5(2.,  the  sums 
following,  that  is  to  say,  the  sum  of  12962.  in 
respect  of  the  poor  rate,  and  the  sum  of  17282.  in 
respect  of  the  local  rate,  making  together  the  sum 
of  30242.,  the  value  of  the  iron  ore  raised  by  the 
defendants,  being  for  the  purposes  of  the  assess* 
ment  of  the  defendants  to  the  said  rates  taken  at 
the  sum  of  28.  Sd.  per  ton. 

8.  The  defendants  claimed  to  be  entitled  to 
deduct  from  the  plaintiff  the  sum  of  10982.,  being 
the  sum  at  which  one  half  of  the  said  local  and 
poor  rates  so  paid  by  the  defendants  amounted  to, 
calculated  upon  the  said  sum  of  18,8242. 148.  5(2., 
so  payable  by  the  defendants  to  the  plaintiff  for 
the  said  royalties. 

9.  The  defendants  having  claimed  to  be  entitled 
to  deduct  from  the  plaintiff  the  said  sum  of 
10982.,  have  paid  to  the  plaintiff  the  sum  of 
17,7262.  148.  5(2.  in  respect  of  the  total  of 
18,8242. 148.  5(2.  mentioned  in  the  sixth  paragraph, 
leaving  unpaid  the  sum  of  10982. 

10.  On  31st  May  1876,  a  writ  was  issued  in  this 
action,  in  which  the  plaintiff  claimed  to  recover 
from  the  defendants  the  sum  of  10982.  as  the 
balance  remaining  due  to  him  from  the  defendants 
in  respect  of  the  said  royalties. 

11.  The  plaintiff  contends  that  the  defendants 
are  not  entitled  to  deduct  from  the  rent  and 
royalties  payable  by  them  to  him  any  money  in 
respect  of  the  rates  so  paid  by  them. 

12.  The  defendants  contend  that  thev  are  enti- 
tied  to  deduct  the  full  sum  of  10982.  in  respect  of 
such  rates. 

13.  The  question  for  the  opinion  of  the  court  is 
whether  the  defendants  are  entitled  to  deduct 
from  the  plaintiff  the  said  sum  of  10982. 

Kay,  Q.G.  (with  him  Bowen)^  argued  for  the 
plaintiiOT. — This  case  turns  upon  the  application  of 
sects.  8,  9  and  10  of  the  Bating  Act  1874  (37  &  38 
Vict.  c.  54),  to  the  circumstances  herein  stated. 
By  sect.  8,  "  "Where  any  poor  or  other  local  rate 
which,  at  the  commencement  of  this  Act,  any 
lessee,  licensee,  or  grantee  of  a  mine  is  exempt 
from  being  rated  to  in  respect  of  such  mine  during 
the  continuance  of  his  lease,  grant,  or  licence,  or 
before  the  arrival  of  the  period  at  which  the 
amount  of  the  rent,  royalty,  or  dues  is  liable  to 
revision  or  readjustment,  he  may  (unless  he  has 
specifically  contracted  to  pay  such  rate  in  the 
event  of  the  abolition  of  the  said  exemption) 
deduct  from  any  rent,  royalty  or  dues  payalue  by 


him  one  half  of  any  such  rate  paid  by  him.  Pro* 
vided  that  he  shall  not  deduct  any  sum  exceeding 
what  one  half  of  the  rate  in  the  pound  of  such  poor 
or  other  local  rate  would  amount  to  if  calculated 
upon  the  rent,  royalty,  or  dues  so  payable  by 
him."  By  sect.  9  :  "  Where  any  occupier,  lessee, 
licensee,  grantee,  or  other  person  is  authorised  by 
this  Act  to  deduct  any  rate  or  sum  in  respect  of  a 
rate  from  any  rent,  royalty,  or  dues  payable  by 
him,  then  (1)  Any  payment  so  authorised  to  be 
deducted  shall  be  a  good  discharge  for  such  amount 
of  rent,  royalty,  or  dues  as  is  equal  to  the  amount 
of  such  payment,  and  shall  be  allowed  accordingly. 
(2)  Any  payment  so  authorised  to  be  deducted 
may  be  recovered  as  an  ordinary  debt  from  the 
person  to  whom  the  rent,  royalty,  or  dues  may  be 
payable.  (3)  The  person  receiving  the  rent, 
royalty,  or  dues  shall  have  the  same  right  of 
appeal  and  obfection  with  reference  to  the  rate 
and  to  the  valuation  of  the  hereditament  in 
respect  of  which  the  rate  is  payable,  as  he  would 
have  if  he  were  the  ocxjupier  of  such  heredita- 
ment." By  sect.  10  :  "  After  the  commencement 
of  this  Act,  the  hereditaments  to  which  the  poor 
rate  Acts  are  extended  by  this  Act,  and  which  are 
thus  made  rateable  to  the  relief  of  the  poor,  shall 
be  rateable  to  all  local  rates  in  like  manner,  as  if 
the  poor  rate  Acts  had  always  extended  to  such 
hereditaments."  The  words  of  the  lease  with 
respect  to  payment  by  the  defendants  of  future 
rates  are  very  extensive,  and  may  well  be  held  to 
be  within  the  exemption  contained  in  the  8th 
section.  [Lush,  J. — You  must  show  that  the 
defendants  have  specifically  contracted  to  pay 
poor  rates  and  local  rates  in  the  event  of  the 
abolition  of  the  exemption  existing  in  the  yeai; 
1864.]  The  words  of  the  reservation  in  the  lease 
are  sufficiently  specific  to  iuclude  the  defendants' 
liability  for  the  whole  of  these  rates :  the  rent  and 
royalties  are  to  be  free  and  clear  of  and  from  all 
rates  and  deductions  whatsoever,  parliamentary, 
parochial,  or  of  any  other  nature. 

Edwyn  Jone8  (with  A.  WilU,  Q.C.)  appeared  for 
the  defendants,  but  was  not  hetird. 

CocKBURN,  C.J. — This  case  to  my  mind  is  clear 
enough :  it  turns  upon  the  construction  of  a  reser- 
vation in  the  plaintiff's  lease  of  some  iron  mines 
j  to  the  defendants,  whereby  the  defendants,  the 
lessees,  undertake  to  pay  certain  rents  and  royal- 
ties, which  are  "  to  be  free  and  clear  of  and  from 
all  rates,  taxes,  tithe  rentcharges,  expenses  and 
deductions  whatsoever,  parliamentary,  parochial, 
or  of  any  other  nature."  I  quite  agree  that  this 
clause  is  sufficient  to  entitle  the  plaintiff  to  the 
royalties  in  full,  without  any  deduction  for  poor 
or  local  rates,  were  it  not  for  the  words  of  the  8th 
section  of  the  Bating  Act  1874.  An  occupier  of  a 
mine  previously  exempted,  but  rated  under  that 
Act,  "  may  (unless  he  has  specifically  contracted 
to  pa;^  such  rate  in  the  event  of  the  abolition  of 
the  said  exemption)  deduct  from  any  rent,  royalty, 
or  dues  payable  by  him  one  half  of  any  such  rate 
paid  by  him."  The  exception  in  the  parenthesis 
IS  very  clear  and  precise,  and  we  cannot  expun^ 
from  it  the  word  "  specifically."  It  cannot  be  said 
there  is  any  such  contract  as  that  described  in  this 
exception  to  be  found  in  the  lease  before  us.  As 
I  understand  the  effect  of  this  clause  in  the  lease, 
when  the  contract  is  general  to  pay  rates  and 
taxes,  all  existing  rates,  and  all  newly  imposed 
lates  of  an  ordinary  chara(^.ter,  are  to  be  paid  by 
the  lessees;  but  with  regard  to  this  new  rating 
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liability  imposed  upon  mines  by  the  Bating  Act, 
there  can  be  no  duty  npon  lessees  to  pay  the  whole 
of  the  new  rates,  unless  the  parties  to  the  lease 
had  previously  considered  the  probable  abolition 
of  the  existing  exemption,  and  specifically  pro- 
vided for  meeting  it  when  it  might  take  place. 
In  other  cases,  where  the  parties  have  made  no 
apecific  contract  for  such  a  contingency,  half  of 
the  new  rates  must  be  paid  by  the  lessor,  and  half 
by  the  lessee.  In  order  to  escape  this  liability  on 
the  lessor's  part  to  share  these  rates,  there  must 
be  expressed  in  the  contract  a  reference  to  this 
particular  extension  of  the  application  of  poor 
rates,  or  to  the  prospect  thereof.  In  this  lease  no 
speciJfic  contract*  was  made  to  pay  these  rates  in 
the  event  of  the  abolition  of  the  then  existing 
exemption,  therefore  I  think  the  statute  has  bound 
oar  hands,  and  the  plaintifif  cannot  recover  in  this 
action. 

Lush,  J. — I  am  of  the  same  opinion,  and  I  also 
think  that  the  Act  entitles  a  tenant  to  deduct  half 
his  payments  under  this  new  legislation,  unless 
there  has  been  an  express  and  a  specific  provision 
for  this  particular  possible  rateability  in  hia  lease. 

Judgment  for  defendants. 

Solicitors  for  both  parties,  Cun-ey,  Holland  and 
G'urrey, 

COMMON  PLEAS  DIVISION. 

B«port«d  by  P  B.  Htttchivs,  and  Ctbil  Dodd,  Esqrs., 

B«xriBtera-at-LAw. 


Monday,  Nov.  6, 1876. 

Elijs  V,  The  Manchester  Carriage  Company 

(Limited^ 
Ancient   ligJUsSale  of  adjacent  land^Bight  of 

purchaser  to  build. 
Where  the  owner  of  a  house  has  sold  a  piece  of 
adjacent  land  without  reserving  right  to  lights  he 
cannot  maintain  a/n  auction  for   obstrtLcting    his 
ancient  lights  by  building  on  the  land. 
Proof  thai  the  land  so  built  on  was  a  public  street 
toould  not  enable  the  owner  of  the  Iwuse  to  main- 
tain 9uch  an  action. 
This  was  an  an  action  for  damage  to  the  plaintiff's 
reversion  by  obstruction  lo  lights.     The  plain- 
tiff had  a  reversionary  interest  in  certain  houses 
and  shops  in  Bochd ale-road,  Manchester,  which 
had  been  built  more  than  twenty  years  before  the 
plaintiS  purchased    the    property.     Afterwards, 
about  the  year  1869,  the  plaintiff  bought  some 
other  houses  and  laud  in  Emmet-street,  near  the 
property  which  he  had  previously  purchased.     In 
1870  the  plaintiff  sold  the  Emmet-street  property, 
which,  after  certain  mesne  assignments,  was  sub- 
sequently purchased  by  the  defendants.     In  the 
conveyance  by  which  the  plaintiff  sold  the  Emmet- 
street  property,  there  was  no  reservation  of  rights 
of    light.     The    defendants    knocked  down    the 
houses  on  the  Emmet-street  property,  and  built 
stables  on  their  site.    The  stables  covered  more 
ground  than  the  cottages,  and  came  nearer  to  the 
back  windows  of  the  plaintiff's  houses  in  Eochdale- 
road*  and  darkened  the  plaintiff's  lights.     The 
case  was  tried  at  the  Manchester  Summer  Assizes. 
1876,  before  Mr.  Ambrose,  Q.C.,  sitting  as  com- 
missioner, who  ruled  that  the  plaintiff  had  made 
oat  no  case  in  point  of  law,  and  directed  the 
▼erdict  to  be  entered  for  the  defendants.    Leave 
was  given  to  the  plaintiff  to  move  to  have  the 
damages  to  which  he  should  be  entitled  assessed 


by  an  arbitrator,  if  the  court  should  hold  that  the 
learned  commissioner  was  wrong  in  ruling  that  no 
case  was  made  out. 

Jordan  moved  accordingly. — The  ruling  was 
wrong,  and  the  plaintiff  is  entitled  to  maintain 
this  action.  The  nouses  in  Bochdale-road  having 
been  built  for  more  than  twenty  years,  the  plain- 
tiff had  acquired  an  indefeasible  right  to  light  as 
against  the  occupier  of  the  Emmet-street  pro- 
perty ;  and  the  fact  that  the  two  properties  had  at 
one  time  been  held  by  the  plaintiff  would  make 
no  difference  :  (Frexoen  v.  Phillips,  11  C.  B.,  N.  S,, 
449.)  The  main  point  relied  on  for  the  defendants 
was  that  in  the  conveyance  by  which  the  plaintiff 
sold  the  Emmet-street  property  no  rights  of  light 
were  reserved,  and  therefore  according  to  the  case 
of  White  V.  Bass  (7  H.  &  N.  722 ;  31  L.  J.  283, 
Ex.),  the  plaintiff  had  no  right  to  light  as  against 
the  defendants;  but  that  case  is  distinguishable 
from  the  present,  for  there  the  ownership  had 
never  been  severed  before  the  granting  of  the 
lease,  and  no  easement  had  been  acquired.  [Den- 
man,  J.,  referred  to  the  note  to  Gale  on  Easements, 
p.  104,  5th  edit.,  where  the  judgment  of  Channell, 
B.,  in  White  v.  Bass  (uhi  sup.)  and  Ctt/rriers'  Com- 
pany V.  Corbeit  (2  Dr.  &  Sm.  355)  are  cited.]  Those 
cases  are  distinguishable,  for  here  the  plaintiff 
was  prepared  to  prove  that  part  of  the  land  built 
on  by  the  defendants  was  part  of  a  public  street, 
and  no  person  would  have  any  right  to  build  on  a 
public  street,  and  therefore  it  was  unnecessary  for 
the  plaintiff  to  insert  any  stipulation  against  so 
building  in  his  conveyance.  In  Gwrriers^  Com- 
pany v.  Corbett  {ubi  sup.)  the  land  built  on  was  not  » 
part  of  a  public  street. 

Grove,  J. — I  am  of  opinion  that  there  ought  to 
be  no  rule.  We  are  bound  by  the  decision  in  the 
Curriers*  Company  v.  Corbett  (ubi  sup.),  which  is 
absolutely  on  all  fours  with  the  present  case,  as 
Mr.  Jordan  admits,  unless  the  present  case  could 
be  distinguished  it'  the  ground  built  on  W9S  a 
public  street ;  and  there  are  other  cases  to  much 
the  same  effect,  which  show  that  where  a  person 
sells  land  without  reserve  he  sells  it  lor  all 
purposes.  It  is  alleged  here  that  the  land  built 
on  was  a  public  street,  but  of  that  fact  there  is  no 
evidence.  If  the  action  had  been  one  for  im- 
peding the  plaintiff  in  the  use  of  the  street, 
evidence  that  it  was  a  public  street  might  have 
been  important ;  but  here  the  action  was  for  build- 
ine  so  as  to  impede  the  plaintiff's  lights,  and 
therefore  it  was  immaterial  whether  the  land  was 
a  street  or  not.  The  defendants  could  not  be 
expected  to  be  prepared  to  meet  such  evidence, 
and  it  might  be  that  the  street  had  been  abolished. 
Here  the  person  from  whom  the  defendants 
purchased  the  land  bad  a  perfect  right  to  sell  it, 
and  when  he  sold  it  to  the  defendants  they  bought 
it  with  the  right  to  build  on  it.  There  will  be  no 
rule. 

Denman,  J. — I  am  of  the  same  opinion.  In 
Tenant  v.  Goldwin  (2  Lord  Baym.  1093)  Lord 
Holt,  C.J.,  said,  "If  indeed  the  builder  of  the 
house  sells  the  house  with  the  lights  and  appurte- 
nances, he  cannot  build  upon  the  remainder  of  the 
ground  so  near  as  to  stop  the  lights  of  the  house; 
and  as  be  cannot  do  it,  so  neither  can  his  vendee. 
But  if  he  had  sold  the  vacant  piece  of  ground 
and  kept  the  house,  without  reserving  the  benefit 
of  the  lights,  the  vendee  might  build  against  his 
house."  No  doubt  this  is  not  a  decision,  but  it  is 
the  dictum  of  a  very  learned  judge ;  and  in  White 
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V.  Bass  (uhi  sup.),  to  which  case  Mr.  Jordan  very 
fairly  called  our  attention,  Channel],  B.,  adopts  the 
words  of  Lord  Holt  to  which  I  have  referred,  and 
the  case  was  so  decided.  The  Cwrters*  Company 
Y.  Gorbett  {uhi  sup.)  is  to  the  same  effect,  and  the 
weight  of  authority  is  very  strong  against  the 
proposition  contended  for  on  behalf  of  the  plain- 
tiff. Mr.  Jordan  says  that  the  cases  to  which  I 
have  referred  do  not  apply  here,  because  he  was 
in  a  condition  to  prove  that  the  land  on  which  the 
defendants  built  was  part  of  a  public  I'oad ;  b(it 
there  was  no  issue  as  to  that ;  it  was  a  simple 
case  of  persons  building  on  land  which  they  had 
bought  without  any  rights  being  reserved.  If  it 
were  a  public  road  I  do  not  say  how  the  case 
might  stand  as  to  the  defendants'  liability  to  an 
action  for  building  on  the  road,  but  that  case  is 
not  before  us.  Rule  refused. 

Solicitors  for  plaintiff,  Chester,  Urguhart,  and  Co., 
for  M*Ewen,  Manchester. 


Fridanf  Nov A7, 1876. 

Harbison  (app.)  t;.  Carter  (resp.). 

Parliamentary  franchise — Receipt  of  alms — Dis- 
qualification — 2  Will.  4,  c.  45,  s,  36. 

By  2  Will.  4,  c.  45,  s.  36,  no  person  can  he  registered 

as  a  voter  who  vrithin  a  year  hefore  dlst  July  has 

"  received  parochial  reli/f  or  other  alms,  which  hy 

the   law    of  parliamerit   now    disqualify  from 

voting.** 
Property  was  devised  io  trustees  for  charitable  pur- 
^      poses,  the  overplus  of  the  rents  to  he  "  distributed 

to  the  poorest  inhabitants  .  .  ,  as  m/y  said  trus' 

tees  .  .  .  shall  think  fit." 
The  overplus  was  distributed  yearly  in  small  sums 

according  to  the  discretion  of  the  trustees. 
Held,  on  a  case  stated  by  a  revising  barrister,  that 

persons  who  had  received  a    grant   from  this 

charity  were  disqualified. 
Appeal  from  the  decision  of  a  revisini;  barrister. 
The  following  case  was  stated  for  the  opinion  of 
the  court  : 

The  Borough  of  Petersfield  in  the  County  of 
Hants. 

1.  At  the  court  for  the  revision  of  the  parlia- 
mentary list  of  voters  for  the  above  borough, 
held  by  me,  the  revising  barrister,  this  22nd 
Sept.  1876,  one  John  Cook,  of  Weston,  in 
the  parish  of  Buriton,  in  the  said  borough,  who 
was  on  the  list  of  voters  as  an  inhabitant  house- 
holder in  the  said  parish  of  Buriton,  was  duly 
objected  to  as  not  being  qualified,  inasmuch  as  it 
was  alleged  he  had  within  twelve  months  next 
previous  to  the  last  da^  of  July  in  the  present 
year,  received  alms,  jnrhich,  by  the  law  of  Parlia- 
ment, disoualified  him  from  voting  in  the  election 
of  a  memoer  to  serve  in  Parliament.  The  facts 
upon  which  this  objection  was  founded  and  proved 
before  me  are  the  following. 

2.  In  the  year  1864,  one  John  Goodger,  by  his 
will,  left  certain  funds  for  charitable  purposes. 

The  only  portion  of  such  will  necessary  for  the 
consideration  of  this  case  is  as  follows : 

I  give  and  devise  nnto  my  honoured  friend  Leonard 
Bilfion,  Eaqixiie,  and  my  nephew  Edmnnd  Yalden,  in  the 
county  of  Snney,  olerk,  and  to  hia  heirs  and  asaigns  for 
ever,  all  my  measnage  dwelling  bouse,  together  with  all 
the  barns,  atablea,  onthonaea,  and  hnildings,  and  all  the 
gardena  and  orohaid  therennto  belonging,  aitnate  in 
Weston  aforeaaid,  called  Halfpenny  Land,  now  in  the 
poaeeaaion  of  Thomas  Jacques,  together  with  the  free 


liberty  to  water  and  overflow,  the  B%id  lands  aa  it  is  now 
and  heretofore  hath  been  used  for  the  beat  improvement 
thereof,  to  the  intent  and  purpose  that  thej  the  aaid 
Leonard  Bilston  and  Edmnna  Yalden,  and  the  anrvivor  of 
them,  their  heirs  ajid  asaigns,  ahall  grant  and  oonv^  all 
the  said  meaanaige  Iftnda  and  premiaes,  with  the  appni- 
tenanoea,  unto  six,  able  honeat,  and  anfficient  i)eraone, 
their  heirs  and  assigns,  aa  they  or  the  anrvivor  of  them 
shall  think  fit,  upon  tmst  and  confidence,  and  to  the 
intent  and  purpose  that  iJl  the  yearly  renta^  iaauea,  and 
profits  of  the  said  meaanage  land  and  prenuaea  ahaU  be 
employed  and  disposed  of  for  ever  hereafter  for  the 
putting  forth  and  placing  abroad  of  all  each  poor  chUdran 
of  the  tvthing  of  Weston  aforeaaid,  and  the  overplus 
thereof  shall  be  distributed  unto  the  poorest  inhabitants 
of  the  said  t^thin^  of  Weston  aforesaid  as  my  said  tnis> 
tees  and  their  assigns  shall  think  fit. 

3.  The  overplus,  after  making  payments  for 
education,  apprenticeship  fees,  and  sundry  expenses 
generally  amounts  to  about  401.,  which  sum  is  dis- 
tributed once  in  each  year  (generally  in  the  spring) 
by  the  trustees  amongst  about  eighty  of  the 
labouring  population  of  the  Ty thing  of  Weston,  in 
the  said  parish  of  Buriton,  according  to  their  dis- 
cretion in  sums  varying  from  2s.  6d.  to  12s.  6d., 
according  to  the  necessities  of  the  recipient  and 
the  number  of  his  family. 

4.  Personal  application  is  not  made  tK>  the  tros- 
tees,  who  make  inquiry  by  themselves  or  their 
agent  into  the  circumstances  of  the  inhabitants  of 
the  Ty  thing  of  Weston,  and  they  decide  who  are 
fitting  persons  to  receive,  and  who  shall  receive  a 
grant  from  the  charity,  and  of  what  amount  that 
grant  shall  be. 

6.  The  money  was  distributed  on  the  10th  Jan., 
in  the  present  year,  and  the  said  John  Cook  then 
received  128.  6d.,  the  largest  sum  granted. 

6.  The  said  John  Cook,  who  is  an  agricultural 
labourer,  is  a  married  man  with  five  children,  and 
has  from  time  to  time  applied  for  and  received 
parochial  relief.  He  was  omitted  from  the  list  of 
voters  for  the  year  1874-75  on  the  ground  of 
the  receipt  of  parochial  relief,  but  he  received  no 
such  relief  in  the  electoral  year  which  expired  on 
the  31st  July  last. 

7.  That  previously  to  the  passing  of  the  Eefonn 
Act  of  1867  the  said  John  Cook  was  not  entitled 
to  exercise  the  Parliamentary  franchise,  the  house 
which  he  then  occupied  and  now  occupies  being  of 
insufficient  value  to  confer  a  qualification  under 
the  Beform  Act  of  1832,  and  he  being  not  other- 
wise qualified. 

8.  The  said  John  Cook  was  a  proper  recipient 
of  the  charity. 

9.  The  court  is  to  be  at  liberty  to  draw  inferences 
of  fact. 

10.  Upon  objection  taken  that  this  was  a  reoeint 
of  alms,  which  incapacitated  the  said  John  Guokf 
I  decided  it  was  not  such  a  receipt,  and  I  refaned 
to  expunge  the  name  of  the  said  John  Cook  from 
the  said  list  of  voters,and  hiR  name  was  accordingly 
retained  thereon. 

11.  The  question  for  the  consideration  of  the 
court  is  whether  or  not  I  did  right  in  retaining 
the  name  of  the  said  John  Cook  on  the  said  list  w 
voters. 

There  was  a  similar  appeal  in  the  case  of  Edmnnd 
Port,  the  facts  were  substantially  identical  with 
those  in  Cook's  case,  with  the  exception  that  Port 
had  never  actually  received  parochial  relief;  he 
had  applied  for  it  on  one  occasion  bai  hia  appli* 
cation  had  been  refused.  The  two  eaaea  were 
argued  together. 

ArbtUhnot,  for  the  appellint.-^Tbe  deoiaioo  of 
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the  rerising  barrister  was  wronff,  and  the  names 
of  these  two  persons  ought  to  oe  strack  off  the 
register,  for  they  are  disqoalified  by  2  Will.  4,  c. 
4b,  8.  36,  by  which  no  person  is  entitled  to  be 
re^fitered  in  any  year  who,  within  twelve  calendar 
monthn  before  31st  July  in  that  year,  has  *'re- 
eeired  parochial  relief  or  other  alms  which  by  the 
law  of  Parliament  now  disqualify  from  voting," 
Sbc.  This  question  was  raised  as  to  this  same 
charity  in  the  case  of  the  Petersfield  Election 
Petition,  Siowe  ▼.  JoUife  (L.  Rep.  9  0.  P.  734 ; 
43  L.  J.  173,  C.  P. ;  30  L.  T.  Rep.  N.  S.  795),  but 
it  became  unnecessary  to  decide  it.  The  proper 
rale  as  to  what  are  such  alms  as  disqualify  is 
that  a  distinction  is  to  be  made  between  cases 
where  the  recipient  has  a  vested  right  to  the 
piroceeds  of  the  charity,  and  those  where  the  mode 
of  distribution  is  dependent  on  the  will  olf  the 
person  distributing.  The  object  of  (he  disquali- 
fication is  to  ensure  independence  in  voters,  and 
a  person  who  receives  alms  which  it  is  in  the 
discretion  of  another  to  give  or  to  withhold  is  not 
likely  to  exercise  the  franchise  independently. 
[Lonl  CoLBRiBGE,  C.J. — Some  of  the  cases  seem 
to  point  to  the  principle  that  alms  which  disqualify 
are  those  which  can  be  said  to  be  in  aid  of  the 
parochial  relief.]  The  cases  collected  in  Rogers  on 
Elections,  12th  edit.,  pp.  213 — 215,  are  conflicting. 
dmifh  ▼.  HaU  (33  L.  J.  59,  C.  P.),  is  distinguishable 
from  the  present  case,  for  there  the  persons  whose 
right  to  vote  was  upheld  were  members  of  a 
foundation,  and  therefore  could  not  be  influenced 
in  the  exercise  of  the  franchise  as  the  recipients 
of  this  charity  could.  The  principle  now  con- 
tended for  is  supported  by  the  judgments  in  that 
case.  Here,  by  the  terms  of  the  will,  the  reci- 
pients of  the  charity  were  necessarily  the  most 
indigent  persons  in  the  borough,  and  therefore 
the  least  likely  to  exercise  thn  right  of  votiug 
independently. 

Anstie,  for  the  respondent. — ^The  true  distinction 
is  that  alms  which  K)rm  part  of  or  stand  in  the 
place  of  relief  from  the  poor  rate  disqualify,  but 
alms  in  the  discretion  of  trustees  do  not.  In  H. 
V.  Mayor  of  Lichfield  (2  Q.  B.  693)  where  a  similar 
clause  disqualified  persons  who  had  received  **  paro- 
chial relief  or  other  alms,"  it  was  held  that  the 
word  "  parochial "  applied  to  alms  as  well  as  to 
relief.  See  also  Beg.  v.  Inhabitants  of  Haleaworth 
(3  B.  &  Ad.  717).  The  principle  contended  for  on 
the  other  side  cannot  be  correct,  for  parochial 
relief  is  given  not  of  grace  but  as  a  right  to 
those  qualified  to  receive  it,  yet  the  recipients  are 
expressly  disqualified.  The  Bedford  Gases,  Har- 
pur^g  Charity  and  Hawes's  Charity  (Rogers  on 
Slections  12th  e^t.  213)  are  authorities  in  favour 
of  the  respondent,  and  Wdbom's  Charity  (ibid.) 
is  distinguishable,  because  there  the  alms  were  dis- 
tributed by  the  overseers,  and  it  conflicts  with  the 
Colchester  case  (ibid,).  See  also  the  Downton  case 
[ibid.).  The  appellant  is  attempting  to  upset 
the  right  to  vote,  and  the  burden  of  proof  lies  on 
him. 

Arhtdhnoi  in  reply. — ^The  AyUsbuvy  case  (Rogers 
on  Elections  213)  is  in  favour  of  the  appellant.  Ueg. 
V.  The  Mayor  of  Lichfield  (ubi  «i*p.)  was  decided  on 
a  different  statute,  and  is  not  in  point  here.  [Lin- 
ixLtn,  J.  referred  to  the  Bishop  of  Hereford  v. 
Adams  (7  Ves.  324)]. 

Lord  Coleridge,  C.J.  (having  stated  the  facts). 
Now  it  cannot  be  disputed  that  alms  have  been  re- 
ceived ;  in  one  of  the  cases  parochial  relief  had  also 


been  received,  but  not  within  a  year  before  the  last 
day  of  July  in  the  present  year,  and  therefore 
what  we  have  to  try  is  whether  the  alms  which 
have  been  received  are  alms  which  by  the  law  of 
Parliament  disqualify  from  voting  in  the  election 
of  members  to  serve  in  Parliament.    The  law  of 
Parliament  means  the  law  with  regard  to  the  right 
to  vote,  as  it  was  administered  by  Parliamentary 
committees  until  the  jurisdiction  was  transferred 
to  the  Court  of  Common  Pleas,  and  the  law  as 
administered  by  the  Court  of  Common  Pleas,  and, 
since  the  coming  into  operation  of  the  Judicature 
Acts,  by  the  Common  Picas  Division  of  the  High 
Court  of  Justice,  on  appeals  from  revising  bar- 
risters and  election  petitions.     We  have  to  try  if 
we  can  extract  a  principle  which  will  govern  these 
cases  from  the  decisions  of  the  Committees  of  the 
House  of  Commons,  or  from  the  decisions  oC  the 
court,  but>  as  has  been  pointed  out  in  the  argu- 
ment, it  is  very  difficult  to  extract  any  satisfactory 
principle  from  the  decisions  of  Committees  of  the 
House  of  Commons  in  these  cases.    It  was  sug- 
gested  from   the  Bench    in    the  course  of   the 
argument  that  the  principle  might  be  that  alms 
would  disqualify  which  were  part  of  the  parochial 
relief  or  in  aid  of  parochial  relief,  and  that  view  is 
to  a  certain  extent  supported   by  some  of  the 
cases  which  have  been  cited;  but  after  all  it  does 
not  seem  to  throw  very  much  light  upon  the 
question,  for  suppose  a  person  were  in  receipt  of 
a  payment,  say  of  ten  pounds  a  year  from  a  charity, 
without  which  he  would  be  unable  to  support 
himself,  in  such  a  case  it  would  be  difficult  to 
say  that  this  was  not  a  payment  in  relief  of  the 
races,  for  it  would  enable  the  recipient  to  live 
without  receiving  parochial  relief  when  otherwise 
the  expense  of  his  maintenance  would  be  on  the 
rates.    Very  few  cases  have  been  decided  on  this 
question  in  the  Court  of  Common  Pleas,  but  we 
find  in  Smith  v.  Hall  (ubi  sup.),  though  the  case  is 
not  quite  in  point  here,  a  principle  laid  down  in 
argument  and  to  a  certain  extent    adopted    in 
the  judgment,  which  throws  some  light  on   the 
present  case.    That  was  a  case   where  the  per- 
sons   whose   votes    were    objected    to    were   the 
brethren  of  a  hospital,  and  no  doubt  in  one  sense 
they  received  alms ;  but  the  same  might  also  be 
said  in  the  case  of  colleges  at  Oxford  and  Cam- 
bridge, where  persons  on  the  foundation  receive 
the  benefit  of  eleemosynary  endowments,   and  it 
is  quite  clear  that  a  fellow  of  a  college  would  not 
be  disqualified  from  voting  at  an  election  for  the 
city  or  borough,  if  be  posseBsed  a  house  or  in  any 
other  way  had  the  necessary  property  qualifica- 
tion.    The  principle  striven  for  by  Mr.   Welsby 
in  arguing  that  case  was    that   the    brethren  of 
the   hospital  were   not  disqualified  because  they 
were   not    dependent   on    the  caprice    or   good- 
will   of    any    person     for    their    share    of    the 
benefits    of   the    charity,    and    in    giving   judg- 
ment Erie,  C.J.,  says,    ''These  persons  are  en- 
titled to  vote  unless   they    are   disqualified    by 
the     36th     section    of    the     Reform    Act  .... 
it  we  look  to  the  meaning  of  the  enactment  in 
question,  1  think  it  will  be  evident  that  the  reason 
why  the  persons  there  mentioned  are  disqualified 
is   because  it  is  considered  that  from  being  bo 
situated  they  are  likely  to  be  subservient,  and  not 
to    have    that    independence  which  a  workman 
ought  and  might  be  expected  to  have.    But  1  take 
it  that  these  persons,  having  a  house  of  their  own, 
and  a  share  in  the  proceeds  of  certain  lands  for 
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life,  would,  in  all  probability,  be  more  independent 
than  many  persons  who  have  nothingto  subsist 
on  but  the  profits  of  their  own  labour."  Williams,  J. 
in  his  judgment  says,  "  Shepherd,  an  able  and 
accurate  writer,  in  his  work  on  Elections  (2nd 
edit.  p.  5)  adopts  the  very  words  of  Serjeant  Hey- 
wood.  *A  distinction  may  be  made  between 
charities  which  are  of  such  a  nature  as  to  imply 
tbac  the  partaker  of  them  is  in  a  state  of  indigence 
and  abject  dependence,  and  those  which  afford  no 
such  inference,  or  from  which  a  contrary  one  may 
be  drawn  :*  (Heywood  on  County  Elections,  2nd 
edit.,  p.  278).  It  seems  to  me  impossible  to  hold 
that  these  persons  are  in  a  state  of  indigence  or 
abject  dependence,  and  that  we  ought  not  to  hold 
them  to  be  disqualified."  Now  as  far  as  one  can 
extract  the  principle  of  that  case  it  seems  that  the 
persons  whose  right  to  vote  was  in  question  there 
were  held  qualified  because  they  were  not  in  a 
state  of  indigence  and  dependence,  and  it  follows 
that  persons  who  receive  alms  of  such  a  nature 
as  to  show  that  they  are  in  a  state  of  indigence 
and  dependence  ought  to  be  held  disqualified. 
What  then  is  the  case  here  P  Both  these  persons 
have,  on  previous  occasions,  made  application  for 
parochial  relief,  and  one  of  them  has  received  it ; 
in  fact,  both  of  them  appear  to  be  on  the  very 
verge  of  the  necessity  oi  coming  to  the  parish  to 
keep  themselves  and  their  children  alive;  the 
charity  by  which  they  have  been  relieved  is  a 
charity  for  the  benefit  of  the  poorest  inhabitants, 
and  the  distribution  of  the  relief  given  is  in  the 
discretion  of  the  trustees.  It  is  obvious  that  this  is 
just  such  a  condition  of  things  as  the  provisions  of 
the  Act  were  meant  to  apply  to,  for  such  a 
charity  as  this  is  capable  of  being  misapplied 
in  the  very  mode  in  which  parliament  thought 
that  charitable  relief  mit^^ht  be  misapplied  unless 
the  disqualification  were  established.  Although 
there  is  no  ground  for  suggesting  that  anything  of 
tbesoi*t  is  the  case  here,  still  it  is  obvious  that  such 
a  charity  as  this  might  be  used  for  purposes 
which  neither  Parliament  nor  this  court  would 
sanction.  I  think,  therefore,  that  these  persons  do 
come  within  the  disqualifying  provisions,  and 
ought  not  to  have  votes.  It  may  be  that  in 
Chancery  the  word  "  poorest "  in  this  will  would 
be  con(>trued  as  "poor"  was  in  the  Bishop  of 
Hereford  v.  Adams  (uhi  su'p.)^  but,  however  this 
may  be,  looking  at  the  words  of  the  statute  it 
seems  that  these  persons  have  been  in  the  receipt 
of  such  alms  as  in  the  opinion  of  Parliament 
would  have  disqualified  the  recipients  from  voting 
at  the  time  when  the  Beform  Act  was  passed. 
The  decision  of  the  revising  barrister  will,  there- 
fore, be  reversed. 

LiNDLEY,  J. — I  am  of  the  same  opinion.  It  is 
found  in  the  case  that  these  persons  possessed  the 
qualification  necessary  to  entitle  them  to  vote, 
subject  to  the  question  whether  they  were  dis- 
({ualified  from  having  received  a  payment  of 
129.  Qd»  under  the  circumstances  stated.  It  turns 
on  the  construction  of  2  Will.  4,  c.  45,  s.  86,  and 
the  question  is,  did  they  receive  parochial  relief  or 
other  alms  which  would  disqualify  them  P  It  is 
found  that  they  have  not  received  parochial  relief 
within  a  year,  and  therefore  the  question  is 
whether  they  have  received  "  other  alms  "  within 
the  meaning  of  the  section.  Suppose  the  section 
had  stopped  at  the  word  "  alms,"  it  would  then 
have  been  necessary  that  the  alms  should  have 
been  ejusdem  generis  with  parochial  relief,  which 


would  be  alms  given  by  reason  of  the  poverty  of 
the  recipient,  and  would  include  these  alms  which 
are  expressly  directed  to  be  given  to  the  "poorest" 
inhabitants.  But  the  section  does  not  stop  there. 
It  goes  on,  "  which  by  the  law  of  Parliament  now 
disqualify  from  voting  in  the  election  of  members 
to  serve  in  Parliament."  We  must  therefore  find 
out  if  we  can  what  is  meant  by  such  "other  alms  " 
and  there  is  the  difficulty,  for  it  is  not  easy  to  see 
what  the  principle  was  on  which  the  Committees 
of  the  House  of  Commons  acted  in  deciding  on  this 
section.  We  must  assume  that  there  was  a  nrin- 
ciple,  and  try  to  extract  it,  but  it  is  not  easy  to  do 
so,  for  in  the  reports  of  the  decisions  the  reasons 
are  not  given,  and  the  decisions  themselves  are 
contradictory.  But  there  must  be  some  principle 
underlying  the  decisions.  First,  it  is  said  that  the 
question  is  whether  the  alms  are  distributed  by 
tne  parochial  authorities,  but  I  cannot  say  that  it 
seems  to  me  to  be  a  sound  principle  to  make  the 
nature  of  the  alms  depend  on  the  character  of  the 
trustees  of  the  charity.  Then  the  other  principle 
is  that  the  question  depends  on  whether  the 
recipient  of  the  alms  is  likely  to  be  deoendent,  and 
so  to  be  easily  influenced  as  to  his  vote.  The 
case  of  Smith  v.  Hall  shows  that  poverty 
alone  will  not  do,  if  the  person  is  permanently 
entitled  to  the  benefits  which  he  receives,  and  is 
not  dependent  for  them  on  the  caprice  or  good  will 
of  any  other  person.  In  such  a  case  as  that  the 
mere  receipt  of  alms  ceases  to  be  a  disqualification. 
In  this  case  all  the  evidence  goes  to  show  that  it 
is  exactly  such  a  slate  of  facts  as  was  pointed  at 
by  the  Act  and  the  decisions.  There  is  poverty, 
there  is  the  receipt  of  alms,  and  there  is  toe 
absence  of  independence,  and  where  these  three 
elements  exist  I  think  that  the  disqualification  is 
made  out.  Therefore,  although  the  burden  of 
proof  lies  on  those  who  question  the  franchise,  I 
am  of  opinion 'that  the  necessity  for  proving  the 
case  is  satisfied,  and  that  the  decision  of  the 
revising  barrister  must  be  i^versed. 

Judgment  for  the  appellant  in  both  eases. 

Solicitor  for  appellant,  Soames. 

Solicitors  for  respondent,  Bogerson  and  Ford. 
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Tuesday,  Nov.  14, 1876. 

HoLDEN  AND  WIFE  V.  KuSfQ. 

Assault — Action  for  aggravated  assault  on  woman 
— Conviction  before  justices  of  same  assauU  in 
form  of  common  assauU. — 24  ^  25  Vict.  c.  100 
ss.  42,  43,  46 — "  Same  cause." 

Upon  an  information  by  the  plaintiffs  before  justices, 
under  24  ^  26  Vict.'c.  100,  s.  42,  for  unlawfully 
assaulting  and  beating  tlie  female  plaintiff,  the 
defendant  was  convicted  and  sentenced  to  s^tffer 
a  term  of  imprisonment  and  to  pay  the  costs,  or 
in  default  a  further  term  of  imprisonment  The 
defendant  paid  the  costs  amd  suffered  the  imr 
prisonmsnt. 

In  an  action  for  the  same  assauUt  in  the  form  of 
an  aggravated  assault,  as  to  which  jwrisdietion 
is  given  to  the  m^istrates  under  sect.  48, 

Held  that  the  action  was  a  proceeding  for  "  the  same 
cause**  as  thai  adjudicated  upon  by  the  justices, 
and  was  therefore  barred  by  sect.  45. 
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Action  for  assaalt. 

Two  actions  were  originally  brought,  one  by 
the  plaintiff  Thomas  Holden  to  recover  damages 
for  an  assaalt  committed  on  bim  by  the  defen- 
dant, the  other  by  Thomas  Holden  and  Mary 
Bebecca  his  wife  to  recover  damages  for  an  assault 
committed  by  the  defendant  on  the  said  Mary 
Rebecca  Holden,  in  which  action  the  husband 
also  claimed  damages  for  the  Ions  of  his  wife's 
services.  The  two  actions  were,  however,  con- 
solidated. 

To  the  statement  of  claim  in  the  first  action, 
the  defendant,  in  his  statement  of  defence,  raised 
the  following  defence : 

First,  not  guilty.  Secondly,  that  after  the 
committing  of  the  said  alleged  assault,  the 
plaintiff  preferred  a  complaint  and  charge  of 
the  said  alleged  assault  before  John  Dixon 
Dvke,  Esq.,  Frederick  Luck,  Esq.,  and  William 
"Walton,  Esq.,  justices  of  the  peace  of  the 
county  of  Kent,  sitting  at  Sittingbourne,  in  Kent, 
having  jurisdiction  to  try  the  same,  and  the  said 
justices  caused  the  said  defendant  to  be  sum- 
moned to  answer  the  said  complaint  and  charge; 
and  thereupon  the  parties  appeared,  and  the 
said  justices  heard  and  determined  the  same, 
and  convicted  the  defendant  of  the  alleged  assault, 
and  adjudged  that  the  defendant  should  pay  a 
fine  of  40«.,  together  with  a  further  sum  of  48s.  bd. 
costs,  and  the  defendant  thereupon  paid  the  said 
som  forthwith,  and  before  action. 

And  in  answer  to  the  statement  of  claim  in  the 
second  action  the  defendant  also  pleaded  not 
gnilty,  and  a  similar  plea  to  the  second  plea 
pleaded  in  the  first  action,  terminating  with  an 
averment  that  the  justices  convicted  the  defendant 
of  the  alleged  assault,  and  adjudged  that  the 
defendant  should  pay  the  sum  of  21. 18«,  bd.  for 
costs,  and  further  should  suffer  a  term  of 
imprisonment  with  hard  labour  for  fourteen  days, 
ana  the  defendant  before  action  thereupon  paid 
the  said  sum  of  21.  IQs.  bd.,  and  suffered  the  said 
term  of  imprisonment  with  hard  labour  awarded. 

On  these  pleas  the  plaintiffs  joined  issue,  and 
replied  that  the  action  was  not  in  respect  of  the 
same  cause  as  that  which  was  adjudicated  upon  as 
therein  alleged,  on  which  issue  was  joined. 

At  the  trial  before  Cleasby,  B.,  at  the  Maid^^tone 
Spring  Assizes,  1876,  the  following  facts  were 
proved : 

On  the  10th  July,  1875,  the  male  plaintiff  who 
had  been  on  strike,  was  at  the  Wheatsheaf  public- 
house,  at  Eastchurch,  with  his  wife,  who  had  in 
her  hand  a  basket  of  vegetables.  The  defendant, 
who  was  under  the  influence  of  drink,  came  in, 
and,  pulling  some  onions  and  lettuces  from  Mary 
Holden's  basket,  began  to  tear  them  to  pieces. 
Upon  the  husband's  expostulating,  the  defendant 
knocked  him  down,  and  then  struck  Mary  Holden 
a  blow  on  the  head  and  knocked  her  down,  repeat- 
ing the  blow  with  great  violence  when  she  got  up, 
fracturing  her  jaw,  and  cau.«>ing  her  other  injuries, 
and  knocking  her  down  a  second  time. 

On  the  Monday  following  the  assault,  the  plain- 
tiffs applied  for  summonses  afirainnt  the  defendant 
for  unlawfully  assaulting  and  beating  the  plain- 
tiffs, which  summonses  were  heard  on  the  16th 
Aug.,  when  the  magistrates,  for  the  assault  on  the 
husband,  fined  the  defendant  40«.  and  iSs.  bd. 
costs,  and  for  the  assault  on  the  wife  they  passed 
a  sentence  on  him  of  fourteen  days'  impri^ooment 
with  hard  labour,  and  further  adjudged  that  he 
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should  pay  21.  ISs.  bd.  for  costs,  or  suffer  a  further 
term  oi  one  month's  imprisonment.  The  money 
was  paid  by  the  'defendant,  and  he  likewise 
suffered  his  term  of  imprisonment. 

Upon  these  facts  a  verdict  was  entered  for  the 
defendant,  with  leave  to  the  plaintiffs  to  move  to 
enter  a  verdict  for  thetn  for  10/.  10».  for  the  injury 
to  the  wife,  and  bl.  be.  for  the  loss  of  the  wife  s 
services. 

The  sections  of  24  &  25  Yict.  c.  100,  bearing  on 
the  case,  are  as  follows : 

Sect.  42.  When  any  persons  ahall  nnlawf nlly  assanlt  or 
beat  any  other  person,  two  jastioea  of  the  peaoe,  apon 
oompiaint  by  or  on  the  behalf  of  the  party  arorieved,  may 
hear  and  determine  auoh  offence,  and  the  of^nder  shall, 
npon  conviction  thereof  before  them,  at  the  discretion  of 
the  justioes,  either  be  committed  to  the  common  g^aol  or 
hoase  of  correction,  there  to  be  imprisoned,  with  or  with, 
oat  hard  labonr,  for  any  term  not  exceeding  two  months, 
or  else  shall  forfeit  and  pay  snch  fine  as  shall  appear  to 
tbem  to  be  meet,  not  exceeding,  together  with  costs  (if 
ordered),  tha  sam  of  51. 

Sect.  43.  When  any  person  shall  be  charged  before  two 
justices  of  the  peace  with  an  assaalt  and  battery  apon 
any  male  child  wno^e  age  shall  not  exceed  fourteen  years, 
or  upon  any  female,  either  upon  the  complaint  of  the 
party  aggrieyed  or  otherwise,  the  said  justices,  if  the 
assault  or  battery  is  of  such  an  aggravated  nature  that  it 
cannot  in  their  opinion  be  sufficiently  presented  under 
the  provisions  hereinbefore  contained  as  to  common 
assault  and  batteries,  may  proceed  to  hear  and  determine 
the  same  in  a  summary  way,  and,  if  the  same  be  proved, 
may  convict  the  person  accused  ;  and  erfety  such  offeader 
shaJl  be  liable  to  be  imprisoned  for  any  period  not 
exceeding  six  months,  or  to  pay  a  fine  not  exceeding  201. 

Sect.  45.  If  any  person  against  whom  any  such  com- 
plaint as  in  either  of  the  last  three  preceding  sections 
mentioned  shall  have  been  preferred  by  or  on  behalf  of 
the  party  aggrieved,  shall  have  obtained  such  certificate, 
or,  having  been  convicted,  shall  have  paid  the  whole 
amount  adjudged  to  be  paid,  or  shall  have  suffered  the 
imprisooment  awarded,  in  every  such  case  he  shall  be 
released  from  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause. 

Cleasby,  B.,  was  the  only  member  of  the  court 
present,  but  by  the  consent  of  both  the  parties  the 
case  was  argued  before  him. 

Oates,  Q.G.  and  Olyn,  now  moved  accordingly. 
— It  is  not  disputed  that  the  assault  on  the 
husband  was  adjudicated  upon  by  the  magis- 
trates, but  that  on  the  wife  was  not  adju- 
dicated upon  by  them,  the  plaintiffs  are  there- 
fore entitled  to  recover  in  this  action,  in  re- 
spect of  the  aggravated  assault  on  the  wife. 
In  order  to  avail  himself  of  sect.  45  of  24  &  25 
Vict.  0. 100,  upon  which  he  relies  as  a  defence,  the 
defendant  must  show  that  this  action  is  a  pro 
ceeding  "for  the  same  cause"  as  that  adjudicated 
upon  by  the  magistrates.  But  he  cannot  show 
that ;  the  magistrates  merely  adjudicated  iipon  the 
common  assault  upon  the  female  plaintin  under 
sect.  42  of  that  Act,  and  did  not  take  into  con- 
sideration the  aggravated  assault  upon  her  under 
sect.  43,  for  which  aggravated  assault  this  action 
is  brought.  That  being  so,  the  case  of  Beg.  v. 
Morris  (L.  Bep.  1.  C.  C.  R.  90),  is  directly  in  point, 
where  it  was  held  that  a  conviction  for  assault  by 
justices  in  petty  sessions,  at  the  instance  of  the 
person  assau  ted,  and  imprisonment  consequent 
thereon,  are  not  either  at  common  law  or  under 
the  24  &  25  Vict.  c.  100,  s.  45,  ^  bar  to  an  indict- 
ment for  manslaughter  of  the  person  assaulted, 
should  he  subsequently  die  from  the  effects  of  the 
assault. 

Henry  F.  Diekens,  for  the  defendant. — The 
argument  of  the  plaintiff  simply  amounts  to  this, 
that  if  A.  gives  B.  three  blows  on  the  head,  6.  is 
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entitled  to  get  A.  convicted  before  the  magistrates 
of  twO|  and  to  bring  an  action  for  the  third.  The 
clear  intention  of  sect.  45  of  24  &  25  Yiot.  c.  100  is 
to  release  the  defendant  from  all  further  proceed- 
ings civil  or  criminal  for  the  same  assault  for  which 
he  has  been  fined  and  imprisoned.  In  the  case 
of  Masper^sjid  Wife  v.  Brown  (L.  Rep.  1  C.  P.  Div. 
97)  which  is  absolutely  on  all  foors  with  the 
present,  it  was  held  that  the  words  "  for  the  same 
cause "  must  be  taken  to  mean  "  for  the  same 
assault."  The  point  here  then  is,  Is  the  assaalt  on 
this  female  plaintiff,  for  which  this  action  is 
brought,  the  same  assaalt  on  her  as  that  adjudi- 
cated upon  by  the  magistrates?  It  undoubtedly  is. 
The  information  before  the  magistrates  was  for  a 
common  assault  upon  her  under  sect.  42;  but  by 
sect.  43  the  magistrates  have  power  upon  the 
summons  for  a  common  assault,  if  they  find  that 
the  assault  is  of  an  aggravated  nature  upon  a 
woman,  to  levy  a  heavier  fine  or  impose  a  longer 
term  of  imprisonment.  A  special  summons  for  an 
aggravated  assault  is  not  necessary.  The  true 
construction  of  sects.  42  and  43  is  that  upon  a  sum- 
mons under  sect.  42  they  can  adjudicate  upon  one 
under  sect.  43.  And  they  have  done  so  here,  for  in 
the  summons  for  the  assault  on  the  husband  the 
defendant  was  only  fined,  in  the  summons  for  the 
assault  upon  the  wife  he  was  not  fined  but  im- 

Srisoned.   The  case  of  Beg.  v.  Morris  is  altogether 
istinguishable.    He  also  cited : 

Wemvss  v.  Hoplcins,  83  L.  T.  Bep.  N.  S.  9 ;   L.  fiep. 

10  Q.  B.  878  ;  44  L.  J.  130,  Q.  B. ; 
Bradshaw  v.  Vaughton,  8  L.  T.  Bep.  N.  S.  373 ;  30 

Xi.  J.  93,  C.  P. 

Cleasby,  B. — If  I  had  entertained  any  doubt  in 
this  case,  I  should  have  preferred  to  have  had  the 
case  argued  again  before  two  judges,  but  as  I  feel 
no  doubt  whatever,  and  as  the  parties  consented 
that  the  motion  should  be  heard  before  me,  I  have 
no  hesitation  in  giving  my  decision.  There  were 
originally  two'  actions  which  were  consolidated, 
but  with  respect  to  the  assault  on  the  husband 
the  plaintiffs'  counsel  does  not  deny  that  that 
assault  was  adjudicated  upon  by  the  magistrates, 
and  that  with  respect  to  that  the  plaintiffs  cannot 
recover.  The  whole  question  is  whether  the 
assault  on  the  wife  has  been  adjudicated  updn. 
The  action  by  the  husband  and  wife  is  for  an 
assault  committed  by  the  defendant  upon  the 
wife,  and  the  defence  set  up  by  him  is,  that  the 
case  was  brought  before  the  magistrates  under 
24  &  25  Yict.  c.  100,  s.  42,  that  he  was  im- 
prisoned for  this  very  assault,  and  that  sect. 
45  of  that  Act  releases  him  from  all  further  pro- 
ceedings, civil  or  criminal.  But  in  order  that  he 
can  avail  himself  of  that  defence,  he  must  show 
that  this  action  is  "for  the  same  cause"  for 
which  he  has  been  adjudged  to  be  imprisoned. 
Has  he  then  been  adjudged  to  bo  impri- 
soned "for  the  same  cause?"  Now  if  there 
were  one  proceeding  for  a  common  assault,  and 
another  for  an  aggravated  assault,  I  should  have 
thought  that  the  magistrates  in  this  case  could 
not  be  said  to  have  adjudicated  upon  the  aggra- 
vated assault,  and  that  though  to  some  extent  the 
defendant  suffered  for  the  same  cause,  he  would 
not  have  been  said  to  have  been  convicted  "for 
the  same  cause,"  but  only  for  the  common  assaults 
and  battery.  But  I  cannot  come  to  that  con- 
clusion. Sect.  42  gives  power  to  the  magistrates 
to  impose  a  fine  not  exceeding  52.,  or  a  term  of 
imprisonment  not  exceeding  two  months,  on  any 


person  who  shall  unlawfully  assault  and  beat  any 
other  person.    Then  sect.  43  provides  that  **  when 
any  person  shall  be  charged  before  two  justices  of 
the  peace  with  an  assault  and  battery  upon  any 
male  child  whose  age  shall  not  exceed  fourteen 
years,  or  upon  any  female,  either  upon  the  com- 
plaint of  the  party  aggrieved  or  otherwise,  the 
said  justices,  if  the  assault  and  battery  is  ot  such 
an  aggravated    nature    that  it  cannot  in  their 
opinion  be  sufficiently  punished  under  the  pro- 
visions hereinbefore  contained  as  to  common  assault 
and  batteries,  may  proceed  to  hear  and  determine 
the  same  in  a  summary  way,  and  if  the  same  be 
proved,    may  convict  the  person    accused,  and 
every  such  offender  shall  be  liable  to  be  imprisoned 
for  any  period  not  exceeding  six  months,  or  to 
pay  a  fine  not  exceeding  20l7*    The  language  of 
that  section  satisfies  me  that  the  information  laid 
is  for  an  assault  and  battery,  and  then  if  it  ap- 
pears that  it  is  an  assault  and  battery  on  a  female 
of  an   aggravated  nature,  the  niagistrates  may 
deal  with  it  by  inflicting  a  heavier  punishment 
than  they  could  inflict  under  sect.  42.    It  seems 
to  me,  therefore,  to  follow  that  the  proper  way  of 
proceeding  is  to  lay  the  information  for  an  assault 
and  battery,  and  then  it  is  for  the  magistrates  to 
deal  with  the  case  under  sect.  42,  or  if  they  think 
fit  under  sect.  43.    That  is  a  matter  for  their  con- 
sideration.   It  does  not  follow  in  the  slightest 
degree  that  because  they  have  not  gone  to  the 
full  extent  of  the  powers  given  them  by  sect.  43, 
that  they  never  took  the  aggravated  assault  into 
consideration  at  all.    Indeed,  the  fact  is  that  they 
adjudged  the  defendant  to  pay  a  fine   for   the 
assault  on  the  husband,  and  for  the  assault  on  the 
wife  they  adjudged  him  to  pay  the  costs  and  to  be 
imprisoned.    Quite   independently  of  authority, 
therefore,  I  think  upon  the  proper  construction  of 
sects.  42  and  43,  that  the  magistrates  have  dealt 
with  the  assault  upon  the  femiue  plaintiff,  and  that 
there    can  therefore  be  no  further  proceeding. 
With  regard  to  the  authorities,  I  think  the  case  of 
Masper  v.  Brown,  referred    to   by  the  learned 
counsel  for  the  defendant,  is  in  point,  and  I  can 
see  no  distinction    between  that  case  and   ihe 
present.    The  other  cases  cited  in  the  course  of 
the  argument  have,  I  think,  no  reference  to  the 
case  before  me.  Motion  refu$ed. 

Solicitors  for  plaintiff,  Henry  Pooh  and  iSfon. 

Solicitor   for    defendant,   Thomas  Sismey,  for 
John  Copland,  Sheerness. 


DIVISIONAL    COURT   FOR   APPEALS 
PROM  INFERIOR  COURTS. 

Beported  by  M.  W.  MoEillab,  J.  M.  Lbx.t,  S.  H.  AxpKLsn, 
•ad  ▲.  H.  FoTBsm,  Esqn.,  Barri8ten-«t-LAw. 


May  18  and  19, 1876. 

(Before  Cleasby,  B.,  Gbovb  and  Fibld,  J  J.) 

Th£  Wakevieu)  Local  Board  of  Health  (apps.) 
V,  Lee  Ain>  anothea  (reaps.). 

Public  HedUh  Act  1848  (11  ^  12  Vict  c.  63),  #.69 
— Premises  "fronting,  adjoining^  or  abuUing 
upon"  street 

By  11  ^  12  Vict,  c.  63,  «.  69,  local  hoards  of  heaUh 
may,  by  notice  in  writing,  require  owners  or  occur 
piers  of  premises  frontina,  adjoining,  or  abutting 
a  street  {not  being  a  highway)  to  sewer,  level,  ^c 
such  street  within  a  time  to  he  specified  in  such 
notice,  and  in  case  of  default  may  themsehfss 
execute  the  works,  and  recover  the  expenses  in* 
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curred  in  ten  days  in  a  aummary  mcmnerfrom 
the  owners  according  to  the  frontctge  of  the  'pre- 
fnises,  and  in  9uch  proportion  as  shall  be  settled 
hy  the  surveyor,  or,  in  case  of  dispute,  by  arbitra- 
tion. 
The  respondents  were  owners  of  premises  divided  by 
a  narrow  stream  from  a  street  which  had  been 
sewered y  ^c,  under  the  provisions  of  the  above- 
mentioned  section,  Therespondents*  premises  com- 
municated with  the  street  by  means  of  two  bridges, 
ons  of  which  belonged  to  them.     The  respondents 
had  gates  on  their  own  premises,  by  which  they 
were  enabled  effectually  to  close  all  communica- 
tion between  their  premises  and  the  street. 
Held,  on  the  above  fa^ts,  that   the  respondents*  pre" 
mises  fell  within  the  provisions  of  11  ^  12  Vict 
c.  63,  s.  69 ;  per  Field  and  Grove,  J  J.,  because  they 
fronted  and  abutted  upon  the  street;  per  Cleasby, 
B.  (with  coneiderable  doubt),   because  they  ad- 
joined the  street. 
Case   stated   by  justices  of  the  peace  for  the 
borough  of  Wa  efield,  under  20  &  21  Vict.  c.  63. 

At  a  petty  session  holden  on  the  10th  March 
1875,  a  complaint  was  preferred  by  the  appellants 
tmder  the  Public  Health  Act  1848,  s.  69  (a), 
charging  that  prior  to  and  on  the  3rd  April  1872, 
and  thenceforward  until  after  the  service  of  the 
notice  next  mentioned,  a  street. called  Dyehouse- 
lane,  situate  within  the  district  of  the  appellants* 
parish  (not  being  a  highway  within  the  meaning 
of  the  statutes  in  that  behalf),  was  not  seweied, 
levelled,  paved,  flagged,  and  channelled  to  the 
satisfaction  of  the  said  board,  whereupon  the  said 
board  did,  on  the  15th  Nov.  1872,  by  written 
notioc  in  the  form  or  to  the  effect  provided  by  the 
statutes  in  that  behalf,  and  dated  the  3rd  April 
1872,  to  the  respective  owners  and  occupiers  of 
the  premises  fronting,  adjoining,  and  abutting 
upon  such  part  of  the  same  street  as  required  to  be 
sewered,  levelled,  paved,  flagged,  and  channelled, 
require  the  said  owners  to  sewer,  level,  pave,  flag, 
and  channel  the  said  street  within  six  weeks  from 
the  service  of  the  said  notice  in  manner  in  the 
said  notice  described;  that  the  said  notice  was 
not  complied  with  as  by  law  required ;  and  there- 
fore the  said  board  thought  fit  to  execute,  and  did 
thereafter  execute  the  works  mentioned  and  re- 
ferred to  therein ;  that  the  proportion  of  the  ex- 
penses incurred  by  the  said  board  in  so  executing 
the  said  works  to  be  paid  by  the  respective  owners 
of  premises  so  fronting,  adjoining,  and  abutting  as 

(a)  By  11  &  12  Yiot.  o.  63,  a.  69,  it  is  provided  as 
follows  :  "  In  oaae  any  present  or  fatnre  street,  or  any 
part  thereof  (not  being  a  hig^hway),  be  not  sewered, 
levelled,  paTea,  flagged,  and  ohannelled,  to  the  eatiafao- 
tion  of  the  IogbI  board  of  health,  snoh  board  may,  by 
notice  in  writiog  to  the  respective  owners  or  ooonpiers 
of  the  premises  fronting,  adjoining,  or  abatting  upon 
snoh  pu-ts  thereof  as  may  reqaire  to  be  sewered,  levelled, 

Cbreo,  flagged,  or  channelled,  require  them  to  sewer, 
vel,  pave,  flag,  or  channel  the  same  within  a  time  to  be 
specified  in  such  notice ;  and  if  such  notice  be  not  com. 
plied  with,  the  said  local  board  may,  if  they  shall  think 
fit,  execnte  the  works  mentioned  or  referred  to  therein, 
and  the  expenses  incurred  by  them  in  so  doing  shall  be 
paid  by  the  owners  in  default,  according  to  the  frontage 
of  their  respective  premises,  and  in  each  proportion  as 
shall  be  settled  by  the  burveyor,  or,  in  case  of  dispate, 
as  shall  be  settled  by  arbitration  (having  regard  to  all 
tte  oirocmietanoes  of  the  case),  in  the  manner  provided 
by  this  Act ;  and  such  expenses  may  be  recovered  from 
the  last  mentioned  owners  in  a  summary  manner,  or  the 
samto  may  be  deolared  by  order  of  the  said  local  board 
to  be  private  improvement  expenses,  and  be  recoverable 
as  snch  in  the  manner  hereinafter  provided." 


aforesaid,  according  to  the  frontage  of  their 
respective  premises,  were  afterwards,  to  wit,  on 
the  27th  April  1874,  duly  settled  by  the  sur- 
veyor of  the  said  board,  having  regard  to  all  the 
circumstances  of  the  case,  and  pursuant  to 
the  statutes  on  that  behulf  ;  that  notice  of 
the  amount  of  the  said  proportion  so  settled 
by  the  said  surveyor  was,  in  accordance  with  the 
statutes  in  that  behalf,  given  more  than  three 
calendar  months  before  the  3rd  Feb.  187^, 
being  the  day  of  complaint,  namely,  on  or 
about  the  9th  June  1874,  duly  given  to  all  the 
said  owners,  and  the  respective  proportions  of 
the  said  expenses  to  be  paid  by  the  said  owners 
respectively,  had  theretofore  and  more  than  three 
calendar  months  before  the  date  of  the  com- 
plaint been  duly  demanded  of  all  the  said  owners ; 
but  that  the  respondents,  two  of  the  said  owners 
within  the  meaning  of  the  statute  in  that  behalf 
made,  had  not  paid,  but  had  refused  to  pay,  that 
proportion  of  the  expenses  so  due  from  them  as 
aforesaid,  amounting  to  the  sum  of  145^.  ISs.  t>d., 
nor  had  paid,  but  had  refused  to  pay,  the  interest 
in  respect  of  the  said  sum  by  law  payable  by  them 
to  the  said  board,  and  had  oot  within  the  time 
limited  by  the  statute  in  that  behalf,  and  in  manner 
thereby  described,  disputed  the  same;  and  that 
there  was,  therefore,  then  due  from  them  to  the 
said  board,  in  respect  of  the  premises,  the  said 
sum  of  145Z.  138.  bd.,  and  the  further  sum  of 
4Z.  148.  4:d.  for  interest  on  the  said  first-mentioned 
sum,  pursuant  to  the  statute  in  that  behalf,  making 
togetner  the  sum  of  1601.  78.  9d.,  for  the  recovery 
of  which  last-mentioned  sum  these  proceedings 
were  taken. 

At  the  hearing  the  respondents'  solicitor  ad- 
mitted the  regidarity  of  the  preliminary  proceed- 
ings taken  by  the  board,  and  that  Dyenouse-lane 
was  a  street  repairable  by  the  owners  adjoining  or 
abutting  thereupon. 

The  street  called  Dyehouso-lane  was  situate 
within  the  appellants'  district,  and  on  the  east 
side  of  the  stream  called  the  Eiver  Chald  or  Ings 
Beck,  which  divided  the  townships  of  Wakefield 
and  Alverthorpe-with-Thornes,  and  also  divided 
the  premises  of  which  the  respondents  were 
owners  from  Dyehouse-lane.  There  were  two 
communications  with  the  respondents'  premises 
out  of  Dyehouse-lane  and  over  the  beck  by  means 
of  two  bridges.  One  of  these  bridges  was  made 
of  brick  arched  over  the  beck,  and  might  be  used 
by  horses,  carts,  and  other  carriages,  and  by  foot 
passengers  The  other  bridge  was  a  wooden  foot 
bridge,  and  could  only  be  used  by  foot  passen- 
gers. The  respondents  had  gates  on  their  own 
premises,  by  means  of  which  they  could  at  their 
own  will  and  pleasure  effectually  close  all  commu- 
cation  between  their  premises  and  Dyehouse-lane, 
and  these  gates  were  the  only  obstructions  to  the 
free  ingress  and  egress  over  the  bridges  to  and 
from  the  respondents'  premises  ;  but  it  was  stated 
by  one  of  the  respondents  that  he  had  known  only 
one  cart  go  over  the  brick  bridge  within  the  last 
ten  years.  These  bridges  had  directly  communi- 
cated between  the  respondents'  premises  and 
Dyehouse-lane  for  a  great  number  of  years,  but 
there  was  no  evidence  adduced  showing  by  whom 
they  were  erected.  It  was  proved  that  they  had 
been  in  existence  for  fifty  years  or  upward*,  and  it 
was  also  proved  that  the  wooden  foot  bridge  was 
removed  by  the  respondents  at  their  own  cost 
from  its  original  position  some  seven   or  eight 
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jears  ago,  and  that  it  still  communicated  between 
their  premises  and  Dyehouse-lane.  It  was  not 
provea  by  whom  either  of  the  said  bridges  had 
been  repaired,  or  that  they  had  ever  been  repaired 
by  the  respondents,  except  so  far  as  the  wooden 
foot  bridge  was  altered  and  repaired  by  them  on 
its  removal  as  aforesaid. 

The  appellants  admitted  that  they  had  cleansed 
or  paid  for  the  cleansing  of  the  stream  called 
Ghald  or  Ings  Beck  up  to  the  middle  thereof  co- 
extensive with  their  premises.  The  respondents 
proved  that  the  principal  entrance  used  to  their 
premises  was  from  the  street  called  Westgate,  in 
Wakefield,  and  not  from  either  of  thebridges. 

The  appellants  Contended,  through  their  counsel, 
that  the  Chalk  or  Ings  Beck  was  a  fence  bound- 
ing the  respondent's  property,  and  that  as  the 
respondents  had  two  communications  from  Dye- 
house-lane  over  the  beck  by  means  of  an  arched 
bridge  for  carts  as  well  as  foot  passengers,  and 
a  wooden  bridge  for  foot  |>assengers,  tneir  pre- 
mises fronted,  adjoined,  or  abutted  upon  Dye- 
house-lane  in  respect  of  the  whole  of  the  frontage 
of  their  premises  co-extensive  with  the  stream 
called  Chald  or  Ings  Beck. 

The  respocdentB  contended,  through  their  soli- 
citor, that  no  part  of  their  property  fronted,  ad- 
joined, or  abutted  upon  Dyehouse-lane,  and  pro- 
duced a  conveyance,  dated  11th  July  1845,  of  the 
land  and  premises  in  respect  of  which  the  pre- 
sent claim  was  made,  upon  which  conveyance  was 
indorsed  a  plan  of  the  premises  purporting  to  be 
thereby  granted.  According  to  this  plan,  the 
land  of  the  respondents  extended  only  as  far  as 
the  bank  of  the  stream  next  their  property.  They 
further  contended  that  no  part  of  the  stream 
called  Chald  or  Ings  Beck,  or  the  two  bridges 
crossing  over  it,  formed  part  of  the  premises  in  the 
said  conveyance  mentioned ;  that  as  the  principal 
entrance  to  their  premises  was  from  the  street 
called  Westgate,  they  could  not  be  owners  of  pre- 
mises fronting,  adjoming,  or  abutting  upon  Dye- 
house-lane  within  the  meaning  of  the  Act ;  that 
the  centre  of  the  str«^am  formed  the  boundary  be- 
tween the  township  of  Wakefield  and  the  township 
of  Alverthorpe-with-Thomes ;  and  that,  supposing 
the  respondents  had  any  righttothe  stream,  it  would 
only  be  as  an  easement  to  the  centre  thereof  in  the 
township  of  Wakefield,  and  that  the  other  half  of 
the  said  stream  would  therefore  front,  adjoin,  and 
abut  upon  Dyehouse-lane  in  the  township  of  Alver- 
thorpe-with-Thomes;  that  the  respondents  could 
not  maintain  an  action  for  damages  done  to  the 
bridge  crossing  the  stream,  and  that  under  the 
circumstances  they  could  not  be  held  liable  to  pay 
any  proportion  of  the  cost  of  repairing  Dyehouse- 
lane,  ic  being  divided  from  their  premises  by  the 
stream  as  before  mentioned.  The  appellants* 
counsel  argraed  in  reply  that,  if  the  respondents 
were  owners  up  to  the  middle  of  the  stream,  it 
was  quite  clear  they  were  owners  up  to  the  street, 
for  the  other  half  of  the  stream,  from  the  centre 
thereof,  was  portion  of  the  street,  and  therefore 
the  respondents'  premises  fronted,  adjoined,  and 
abutted  upon  Dyehouse-lane.  We  were  of  opinion 
that  the  respondents  under  the  circumstances, 
were  not  liable,  and  accordingly  dismissed  the 
complaint,  but  consented  to  state  a  case.  The 
question  of  law  is  whether  the  respondents  were 
liable  to  pay  to  the  appellants  a  portion  of  tho 
cost  of  sewering,  levelling,  paving,  flagging,  and 
channelling  Dyehouse-lane. 


John  Forbes,  lor  the  appellants. 
Tennant,  for  the  respondents. 
The  following  cases  were  ciied  and  referred  to  : 
School  Boa/rd  of  London  v.  Vestry  of  St.  Mary,  Itling- 

ton,  L.  Bep.  1  Q.  B.  Div.  65  ;  45  L.  J.  1,  M.  C ; 

33  L.  T.  Bep.  N.  S.  504 ; 
Baddely  v.  Olngell,  1  Ex.  319 ;  17  L.  J.  63,  Ex. ; 
Reg.  T.  Newport  Local  Board  of  Health,  3  B.  ft  S. 

341 ;  32  L.  J.  97,  M.  C. ; 
Mwuor,  ire,  of  Manchester  v.  Chapman,  37  L.  J.  173, 

M.  C. ;  18  L.  T.  Bep.  N.  S.  640; 
Oldaker  v.  Hunt,   6  D.  M.  ft  G.  376 ;   1  Jur.  N.  S. 

785; 
Flumstead  Board  of  Works  v.  British  Land  Company ^ 

L.  Bep.  10,  Q.  B.  203  f  44  L.  J.  88,  Q.  B. ;  32  L.  T. 

Bep.  N.  S.  94. 

Cur.  adv^  vuU. 
May  19. — Cleasby,  B. — ^The  question   here    is, 
whether  the  premides  of  the  respondent  have  been 
brought  within  the  provisions  of  the  69th  section 
of  the  Public  Health  Act  1848,  and  whether  they 
can  be  said  to  be  "fronting,  adjoining,  or  abutting 
upon  "  Dyehouse-lane.      The  facts  are  shortly  as 
follows:  Between  the  respondents'  premises  and 
the  lane  there  is  a  narrow  stream.    It  seems  clear 
that  the  whole  of  the  bed  of  this  stream  does  not 
belong  to  the  respondents,  and  the  evidence  before 
us  tends  to  show  ihat  their  boundary  was  the 
edge  of  the  bank  next  their  land.    Two   bridges 
form  the  means  of  communication  between  the 
respondents'  premises  and  the  street ;  one  of  them 
is  of  brick,  but  it  was  not  clearly  proved  to  whom 
it  belonged ;  it  had  been  only  once  crossed  by  a 
cart  during  ten  years.    Besides  that  there  was  a 
wooden  bridge,  and  it  appeared  to  belong  to  the 
respondents,  for  they  hsid  removed  it,  and  bad 
exercised    such    rights    relating    to    it    as    they 
thought  proper.    The  respondents  could,   for  all 
practical  purposes,  prevent  anyone  from  using 
the  bridge  without  tneir  consent.     We  have  now 
to  consider  whether,  upon  these  facts,  the  respon- 
dents are  liable  to  pay  the  amount  claimed  from 
them.    I  do  not  think  the  Legislature  intended 
the  words  used  in  the  69th  section  to  have  the 
same  meaning.    One  of  the  words  which  the  sta- 
tute uses  is  the  word  *'  abutting,"  and  in  consider- 
ing whether  the  respondents'  premises   "abut" 
upon  Dyehouse-lane,  we  ought  not  to  forget  that 
the  premises  in  question  are  on  the  opposite  side 
of  the  bridf^e.    I  am  of  opinion  that  the  respon- 
dents* premises  do  not  "  abut "  upon  the  street, 
because  there  is  this  stream  between  them,  which 
is  not  part  of  the  premises,  and  does  not  belong  to 
the  respondents.     I  may  remark  that  if  the  re* 
spondents'  premises   do  either  front,  adjoin,  or 
abut  upon  a  street,  the  fact  that  for  practical  pur- 
poses they  gain  no  benetit  from  theit*  proximity  to 
the  lane. is  unimportant.     Owners  and  occupiers 
falling  within  the  provisions  of  the  statute  are  to  be 
assessed  according  to  their  frontages,  and  the  argu- 
ment that  those  who  derive  no  advantage  are  not 
bound  to  pay  is  not  warranted  by  the  words  of  the 
statute :  (See  jB.  v.  Newport  Local  Board  of  Health 
{ubi  sup.).  There  are  two  other  points  to  be  deter- 
mined, namely,  whether  the  premises  "  front "  or 
"  adjoin  "  the  street.    I  confess  it  does  not  api>ear 
to  me  that  upon  the  facts  stated  the  premises 
iront    the    street.      Then    do    they  "  adjoin "  P 
Now,  it  occurs  to  me  that  as  the  stream  between 
the  street  and  premises  is  of  very  small  width,  it 
is  not  using  the  word  in  an  unreasonable  sense  to 
say  they  adjoin.    The  question  is  substantially  one 
of  fact,  and  the  answer  might  be  different  if  the 
stream  could  only  be  crossed  by  a  ferry.    Oa  the 
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whole  I  should  have  felt  inclined  to  abide  bj  the 
decision  of  the  justices :  but  as  both  my  learned 
brothers  are  of  opinion  that  their  Judgment  was 
wrong,  I  do  not  feel  inclined  to  diner  from  them. 
The  authorities,  with  the  exception  of  B.  v.  New- 
port (ubi  8up,),  throw  no  light  upon  the  construc- 
tion of  this  section ;  and  the  decision  in  Baddeley 
V.  GingeU  (ubi  sv/p.)  was  upon  a  different  statute, 
and  the  question  raised  was  whether  certain 
houses  in  a  yard  could  be  said  to  be  "  within  a 
street ; "  there  the  property  had  a  frontage  in  the 
street,  and  its  side  communication  was  with  the 
street.  In  the  School  Board  for  London  v.  Vestry 
of  St.  Mary  Islington  (ubi  sup.),  the  question  was 
w^hether  certain  land  situated  behind  a  row  of 
houses  fronting  the  street  "  formed  part  of  a 
street,"  and  great  stress  was  placed  by  the  learned 
judges  on  the  fact  that  the  only  passage  out  was 
by  passing  to  the  street.  The  facts  in  both  these 
cases  are  very  different  to  the  one  now  before  us, 
and  do  not,  in  my  judgment,  at  all  aid  us  in  arriv- 
ing at  a  conclusion. 

Gkove,  J. — I  think  the  appellants  are  entitled  to 
our  judgment.      If   the  questions  here  were  of 
fact  I  should  be  inclined  to  agree  with  my  brother 
Gleasby,  that  we  ought  not  to  interfere  with  the 
decision  of  the  magistrates;  what,  however,  we 
Lave  to  determine  is  whether  upon  the  facts  as 
stated  the  defendants*  premises  are  really  "front- 
ing, adjoining,  or  abutting  upon"  Dyehouse-lane. 
I    feel    considerable    doubt    whether,    save    in 
mathematics,  there  can  be  exact    definitions  of 
words ;  they  must  be  constroed  with  reference  to 
the  subject  matter  to  which  they  are  applied.   The 
question  is  whether  the  respondents*  premises  can 
be  said  to  '*  front,  adjoin,  or  abut"  the  street  known 
as  DyehousQ-lane.     Now,  it  is  a  fact  beyond  dis- 
pute that  between  the  premises  and  street  was  a 
stream  of  which  the  breadth  was  about  fifteen 
feet.     Now,  I  am  inclined  to  think  that  if  a  natural 
division  of  this  kind  existed,  without  any  means 
of  access  from  the  one  side  to  the  other,  that 
would  have  been  a  sufficient  interruption  to  pre- 
vent the  premises  from  being  brought  within  the 
words  of  the  section.    But  the  case  does  not  stop 
here.    We  find  that  there  are  two  bridges  over 
this  stream,  one  of  which  apparently  was  the  pro- 
perty of  the  respondents,  and  under  their  control. 
As  regards  the  other  bridge  no  act  of  ownership 
was  adduced,  though  that  was  also  under  the  re- 
spondents* control ;  and  carriages  coming  over  it 
could  only  gain  access  to  the  premises  when  the 
respondents  opened  their  gates.     I  think  the  pre- 
mises may  be  fairly  said  to  "  abut**  and  "  front** 
the  street,  even  if  they  cannot  be  said  to  "  adjoin** 
it.     The  authorities  cited  throw  some  light  on  this 
question.     In  Baddely   v.  GingeU    (ubi  sup.)  the 
occupiers  of  houses  situated  in  a  yard  were  held 
liable  to  be  rated  as  being  within  a  street,  though 
they  were  separated  from    the   street  by   other 
buildings.     In  the  School  Board  case  (ubi  sup.)  the 
question  was  whether  certain  houses  **  formed  a 
street,"  and  Cockburn,  C.J.,  in  the  course  of  his 
judgment,  said :  "  It  matters  no!;  in  point  of  justice 
of    the  case  that  the  house,  instead  of    actually 
fronting  the  street,  stands  in  the  rear  of  the  street 
if  it  has   its  access  from   the  street.     It  is   the 
benefit  of  access  to  the  premises  which  must  be 
supposed  to  be  the  foundation    of  the  liability 
which  the  Legislature  thinks  fit  to  impose.'*    This 
is  an  d  fortiori  case  in  favour  of  the  appellant, 
ainoe  the  words  '*  abutting  and  adjoining*'  are  not 


so  strong  as  "  forming  part  of."  These  premises 
are  in  no  way  fenced  off  from  the  street,  and  I 
think  they  clearly  front  and  abut  upon  Dyehouse- 
lane,  and  that  the  respondents  are  accordingly 
liable  to  pay  their  proportion  of  the  expenses.  I 
will  only  add  that  my  brother  Field  agrees  with 
me  in  the  conclusion  I  have  arrived  at. 

Judgment  for  the  appellants.     Case  to  be  re- 
mitted  to  justices. 

Solicitors  for  appellants,  Pitman  and  La/ne,  for 
Brown,  Wilkin,  and  Scott,  Wakefield. 

Solicitor  for  respondents,  Badham,  for  J.  and 
/.  M.  Marsden,  Wakefield. 


Thursday,  Nov.  16,  1876. 
(Before  Cleasby  B.  and  Grove,  J.) 

MuSSETT  V.  BUBCH. 

Justices'  jurisdiction — Bond  fide  claim  of  right — 
Navigable  non-tidal  river — Public  right  of  fishing 
—24  ^  25  Vict.  c.  96,  s.  24. 
The  right  of  the  public  to  fish  in  a  n on- tidal  river 
which  is  made  navigable  by  locks  cannot  exist  in 
law. 
The  appellant  was  convicted  under  24  Sf  25  Viet.  c. 
96,  s.  24  of  fishing  in  water  which  was  private 
property.      The  water  was  part  of  a  navigable 
river,  which  was  not  tidal,  and  which  was  navi- 
gated by  means  of  locks.     At  the  hearing  the  ap- 
pellant set  up  a  public  right  of  fishing,  and  argued 
that  the  jurisdiction  of  the  justices  was  ousted  by 
sucHi  bond  fide  claim  of  right. 
Held,  upon  a  case  stated  by  justices  under  20  ^  21 
Vict.  c.  43,  that  no  such  right  could  exist  in  law, 
and  therefore  the  jurisdiction  of  the  justices  was 
not  ousted. 
This  was  a  case  stated  by  the  justices  of  Essex, 
before  whom  the  appellant  had  been  tried  on  the 
15th  Jan.  1876,  upon  an  information  which  charged 
that  he,  Thomas  Musset,  of  Bures  St.  Mary,  in  the 
county  of  Suffolk,  did  unlawfully  and  wilfully,  by 
angling  in  the  day  time,  take  fish  in  certain  water 
then  and  there  running  through  certain  laud  be- 
longing to  Zachariah  Petiitt,  the  owner  of  such 
water,  and  having  a  right  of  fishery  therein,  con- 
trary to  the  form,  &c. 

The  above  information  was  laid  by  George 
Burch,  water  bailiff  to  the  Stour  Angling  Preser- 
vation Society. 

It  further  appeared  from  the  case  stated  that 
the  river  referred  to,  the  Stour,  is  navigable  and 
that  it  is  now  used  by  the  Stour  Navigation  Com- 
pany by  means  of  locks. 

Two  or  three  witnesses  deposed  that  they  had 
fished  in  the  said  river  for  upwards  of  forty  years 
without  interruption. 

At  the  hearing  Mussett  set  up  his  right  to  fish 
in  the  river  as  one  of  the  public,  and  objected  that 
the  jurisdiction  of  the  justices  was  ousted  thereby. 
They  nevertheless  convicted  him,  and  ordered  him 
to  pay  a  fine  of  bs.  and  costs. 

Against  this  order  Mussett  now  appealed, 
Graham,  for  the  appellant. — The  information  iu 
this  casd  was  laid  under  the  24th  section  of  the 
Larceny  Act,  so  that  a  mere  bond  fide  claim  of 
right  is  sufficient  to  oust  the  jurisdiction  of  the 
justices,  for  there  is  no  proviso  in  this  Act  as  in 
24  &  25  Yict.  c.  97,  s.  52,  as  to  a  fair  and  reason- 
able claim  :  (White  v.  Feast,  L.  Rep.  7  Q.  B.  353.) 
The  question  is,  then,  did  the  appellant  make  a 
bond  fide  claim  of  right  P  if  so,  the  justices  were 
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bound  to  hold  their  handR  :  (Reg.  v.  Stimpson,  8 
L.  T.  Rep.  N.  S.  536;  4  B.  &  S.  301 ;  Gomwell  v. 
Sanders,  7  L.  T.  Rep.  N.  S.  350 ;  3  B.  &  S.  206  ; 
32  L.  J.  6,  M.  C.)  Still,  it  is  impossible  to  contend 
that  every  bond  fide  claim  ot  ri^ht  is  sufficient ; 
it  must  be  such  a  claim  as  can  exiHt  in  law :  {Hvd' 
son  V.  McCrea,  4  B.  &  S.  685 ;  9  L.  T.  Rep.  N.  S. 
678 ;  33  L.  J.  65,  M.  G.)  And  that  case  also  decides 
that  no  right  to  fish  in  a  non-navigable  river  can 
exist  in  the  public.  It  is  admitted  that  the  pub- 
lic have  a  right  to  fish  in  a  tidal  river.  The  third 
case,  of  a  river  which  is  navigable  but  not  tidal  is 
the  one  before  us,  and  on  that  there  has  been  no 
distinct  decision  in  the  English  courts.  Reg.  v. 
Burrow  (34  Just,  of  Peace  53)  shows  that  such  a 
claim  may  be  bond  fide  raised  in  the  case  of  a 
navigable  lake,  and  that  case  is  subsequent  to 
Murphy  v.  R/yan  (Ir.  Rep.  2  C.  L.  143).  The  case 
is  one  of  doubt,  and  therefore  the  justices  should 
have  stayed  their  hands.  The  case  states  that  this 
is  a  navigable  river.  If  there  is  any  Act  of  Parlia- 
ment with  regard  lo  the  fishing,  it  is  for  the  other 
side  to  produce  it,  otherwise  this  case  will  not  be 
within  Hargreaves  v.  Diddams  {S2  L.  T.  Rep.  N.S. 
600 ;  L.  Rep.  10  Q.  B.  582). 

Croome  {Jones  with  him). — Reg.  v.  StimpsoniB  not 
applicable  to  the  present  case,  for  there  the  right 
could  exist  in  the  public,  because  the  river  was  tidal, 
hut  Hudsony.  McGrea  is  in  point.  In  that  case  the 
fishing  had  been  uninterrupted  Jor  sixty  years,  but 
as  the  river  was  not  navigable  it  was  held  that  a 
right  to  fish  could  not  exist  in  the  public.  The  de- 
cision in  Reg.  v.  Burrow  does  not  touch  this  case  at 
all,  as  the  fishing  there  was  in  a  lake  and  not  in  a 
river ;  even  if  it  were  in  point,  it  would  be  distinctly 
overruled  by  Hargreaves  v.  Diddams  (ubi  sup.). 
The  river  in  question  in  that  case  was  originally 
not  navigable,  but  it  was  made  so  by  Act  of  Parlia- 
ment and  various  tolls  granted,  and  there  it  was 
held  that  no  right  of  fishing  could  exist  in  the 
public.  Not  a  single  case  can  be  found  in  which 
it  has  been  held  that  the  public  have  such  a  right 
in  a  river  which  is  not  tidal. 

Graham,  in  reply. — It  is  enough  for  me  to  show 
that  the  justices  have  decided  what  is  in  reality  a 
doubttul  case;  that  being  so,  Rpg  v.  Burrow  is  in 
point,  and  the  jurisdiction  of  the  justices  is  ousted. 
Cleasby,  B. — It  appears  to  me  that  the  question 
which  arises  in  this  case  is  governed  by  the 
decision  in  Hargreaves  v.  Diddams.  The  real 
question  is,  did  a  matter  of  title  come  before 
the  justices  ?  If  it  did,  they  were  not  entitled  tiO 
decide  it.  It  is  nut  necessary  to  ask,  was  the  title 
established,  but  did  it  come  in  question  P  Nor  is 
it  sufficient  that  a  bond  fide  claim  should  be  raised, 
but  it  must  be  of  some  right  which  the  law  allows. 
We  must  not  ask  whether  the  appellant  had  the 
right  in  question,  but  whether  such  a  condition  of 
things  exists  as  would  enable  him  reasonably  and 
fairly  to  claim  such  a  right.  Now,  it  appears  to 
me  that  the  case  in  the  Irish  reports  [Murphy  v. 
Ryan)  is  decisive  on  the  point  before  us.  It  ex- 
pressly decides  that  "  the  public  cannot  acquire  by 
immemorial  usage  any  right  of  fishing  in  a  river 
in  which,  though  it  be  navigable,  the  tide  does 
not  ebb  and  flow,'*  and  the  following  passage  is 
there  cited  from  Hale  (De  Jure  Maris,  p.  12) :  "  That 
is  called  an  arm  of  the  sea  where  the  sea  flows  and 
refiows,  and  so  far  only  as  the  sea  flows  and 
reflows,"  and,  it  proceeds,  that  "  only  in  such 
water  is  there  prima  fade  a  right  of  fishing 
common  to  all."     If  the  river  in  question  were  not 


navigable,  Hudson  v.  McGrea  would  be  directly  in 
point  to  decide  that  no  such  right  could  be  raised. 
Some  doubts,  however,  seem  to  have  been  raised 
with  regard  to  that  case  by  observations  made  in 
the  case  of  Reg.  v.  Burrow.  But  subsequently  to 
that  decision  we  have  the  judgment  in  Hargreaves 
V.  Diddams,  upon  which  I  think  we  on^cht  to  act  in 
this  case.  Lush,  J.  there  says :  "  It  is  true  that 
this  part  of  the  river  was  made  navigable  to  the 

?ublic  on  payment  of  tolls  under  the  Act  of 
Parliament,  but  that  did  not  affect  the  ownership 
of  the  soil,  and  none  of  the  incidents  attaching  to 
a  navigable  river  up  to  the  flow  and  reflow  of  the 
tide  can  properly  attach  here."  We  must  deal  in  the 
present  case  with  the  facts  that  appear  before  us, 
it  already  having  been  decided  that  where  a  river  is 
made  navigable  the  right  of  fishing  is  private.  Now, 
here  the  facts  are  precisely  the  same,  lor  we  have  it 
as  a  fact  that  the  river  is  navigated  and  used  by  the 
Stour  Navigation  Company  by  means  of  locks.  It 
appears  as  a  fact  that  the  locks  exist,  and  therefore 
primd  facie  the  river  would  not  be  navigable 
without  such  locks,  and  that  the  making  of 
such  locks  does  not  interfere  with  private  rights 
of  ownership  oE  soil  is  distinctly  decided  in  Bar' 
greaves  v,  Diddams*  The  conviction  must  therefore 
stand. 

Grove,  J. — I  am  of  the  same  opinion.  Mr. 
Graham  has  not  shown  us  any  case  in  which  the 
public  have  been  held  to  have  a  right  of  fishing 
in  a  river  merely  because  it  is  navigable  or  navi- 
gated by  boats.  Can  the  right  to  navigate  give 
the  right  to  fish  P  No  case  has  been  made  out  to 
satisfy  the  court  that  such  is  the  law.  My 
brother  Lush's  judgment  in  Hargreaves  v.  Diddams 
already  referred  to,  seems  clearly  in  point  here,  and 
shows  that  no  sach  right  can  exist.  Again,  we  have 
the  case  Murphy  v.  Ryan,  which  expressly  decides 
that  the  public  can  have  no  right  of  fishing  in  a  river 
which  is  not  tidal.  The  only  case  causing  any 
doubt  is  that  of  Reg.  v.  Burrow,  but  that  was 
the  case  of  a  lake,  not  a  river,  and  Mellor,  J. 
appears  to  base  his  judgment  on  the  fact  that  the 
claim  was  raised  by  the  occupier  of  a  certain 
cottage  who  claimed  on  the  ground  of  such  occupa- 
tion, and  not  as  one  of  the  general  public.  Be  that 
as  it  may,  the  other  cases  referred  to  are  too  strong 
to  leave  any  doubt  on  the  question.  The  claim  now 
set  up  is  one  that  cannot  exist  in  law,  but  if  that 
were  not  so  as  the  claim  is  so  unusual  an  one  that 
the  onus  would  rest  upon  the  respondent  to  bhow 
that  such  a  right  might  exist.  The  locks  wert  pro- 
bably made  within  the  memory  of  man,  and  the 
defendant  ought  to  have  proved  that  before  those 
locks  existed  the  river  was  navigable.  He  has 
not  done  so.  On  these  grounds  my  judgment 
must  be  for  the  respondent. 

Gonvlction  affirmed. 

Solicitors  for  appellant :  Walter  Moojen  and  iSon, 
for  Salmon  and  Soji,  Bury  St.  Edmunds. 

Solicitors  for  respondent.  Goody  and  Stockt  f6r 
Smythies,  Ooody  and  Sons,  Colchester. 


Nov.  11  and  16, 1876. 

Snailbeach  Mine  Cohpant  (LnnTED)  (apps.)  t. 
Fob  DEN  Guardians  (resps.). 

Bafeability  of  lead  mine — Smelting  tborks — Pre- 
misps  out  of  union — The  Rating  Act  1874  (37  ^ 
38  Vict.  c.  54),  s.  7. 

The  appellants  occupy  a  lead  mine  held  under  a 
lease,  which  comprises   land   and  works  in  A 
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neighbouring  ttnian,  the  mine  and  most  of  tJie 
works  being  in  that  of  the  respondents.     After 
the  ore  is  crushed  and  washed,  it  is  taken  by  a 
tramway  about  half  a  mile  to  a  smelting  house, 
occupied  under  the  sams  lease,  in  the  neighbour' 
ing  union,  where  the  ore  is  converted  into  lead  for 
scde.     The  appeUants  were  rated  under  the  Racing 
Act  1874^  sect,  l,for  their  mine  in  the  res  pendents* 
union  at  the  amount  of  the  whole  of  the  dues 
payable  in  respect  of  the  mine  under  the  lease 
during  the  previous  years.     They  were  separately 
rated  for  part  of  the  tramway  to,  and  a  chimney 
from,  the  smelting  house,  which  were  siltiated  in 
the  respondents*  union ;  and  were  also  rated  by 
the  neighbouring  union  for  the  land,  works,  and 
smelting  house  there  situated. 
Held,  that  all  these  crushing,  washing  and  smelting 
works  were  included  under  the  definition  in  sect. 
7,  (M  in  connection  with  and  for  the  purposes  of 
the  mine ;  and  that  a  deduction  should  be  made 
from  the  gross  dues  in  respect  of  the  rateable  pre' 
mises  out  of  the  union,  in  order  to  obtain  tlie  rate- 
able value  of  the  mine  in  the  respondents*  union. 
This  was  a  special  case  stated  for  the  opinion  of 
tbe  coart  on  an  appeal  against  an  assessment  and 
snpplemental  assessment,  and  a  rate  in  conformity 
with  such  assessments  made  for  relief  of  the  poor 
in  the  parish  of  Worthen,  in  the  county  of  Salop, 
and  in  the  Forden  Union,   on  the  appellants,  as 
occapiers  of  a  lead  mine  called  the  Snailbeach 
Mine,  and  of  certain  lands,  buildings,  machinery, 
and   tramways  connected  therewith  or  adjacent 
tbereto. 

The  said  rate  was  made  in  conformity  with  the 
▼alaation  lists  as  hereinafter  mentioned,  which 
were  duly  objected  to  before  the  assessment  com- 
mittee, who  declined  to  interfere.  All  notices 
necessary  for  appeal  to  the  quarter  sessions  were 
duly  given  by  the  appellants,  the  appeal  was  duly 
entered  and  respited,  and  by  the  consent  of  the 
piurties  and  an  order  of  Master  Unthank,  dated 
20th  Jan.  1876,  the  following  case  was  stated  under 
12  &  13  Yict.  c.  45,  s.  11,  for  the  opinion  of  the 
court : 

1.  The  Forden  union  comprises,  with  others,  the 
parish  of  Worthen,  which  adjoins  the  township  of 
Minsterley,  in  the  parish  of  Westbury,  in  the 
same  county,  but  which  township  of  Minsterley  is 
comprised  in  the  Atcham  union. 

The  appellants  ocoupy  the  Snailbeach  mine  as 
lessees  under  two  several  leases,  one  from  the  Earl 
of  Tankerville,  dated  the  25th  March  1858,  and  the 
other  from  the  Marquis  of  Bath,  dated  Ist  Nov. 
1874.  The  whole  of  the  lands  comprised  in  the 
said  lease  from  the  Earl  of  Tankerville  are  situate 
in  the  parish  of  Worthen  aforesaid,  but  the  said 
lease  from  the  Marquis  of  Bath  comprises  lands 
and  works  part  of  which  are  in  the  parish  of 
Worthen  aforesaid,  and  part  in  Minsterley  town- 
ship aforesaid. 

3.  The  particular  parts  of  the  underground 
workings  from  which  ores  are  at  this  moment 
actoally  obtained  are  wholly  situate  in  the  parish 
of  Worthen,  some  of  them  being  comprised  in  tbe 
lease  from  the  Earl  of  Tankerville,  and  the  residue 
in  the  lease  from  the  Marquis  of  Bath. 

4.  The  underground  works  a  re  connected  with  the 
surface  by  two  vertical  shafts,  worked  by  means 
of  two  steam  engines,  one  of  which  is  used  for 
lifting  the  ore  and  spar  in  which  it  is  found  em- 
bedded, and  the  other  for  pumping  the  water  from 
the  underground  workings. 


5.  The  mixed  spar  and  ore  when  so  raised  from 
the  underground  workings  is  conveyed  to  a 
landing  stage  situate  about  20  yards  from  the  top 
of  the  shaft  (which  is  on  the  hill  side),  and  thence 
conveyed  to  the  surface  in  waggons  through  a 
horizontal  level  or  tunnel  about  154  yards  in 
length  to  an  outlet,  also  in  the  parish  of  Worthen. 
The  spar  and  ore  is  then  dealt  with  by  the  appel- 
lants m  manner  hereinafter  described. 

6.  The  steam  engines,  shafts,  tunnel,  and  out- 
lets therefrom  respectively,  are  situated  in  the 
parish  of  Worthen,  and  within  the  land  comprised 
m  the  lease  from  the  Marquis  of  Bath. 

7.  The  spar  and  ore,  when  brought  to  the  outlet, 
is  conveyed  a  distance  of  about  30  yards,  by  a 
tramway,  to  a  tip,  where  the  blocks  of  spar  are 
deposited  on  a  floor.  By  the  operation  of  tipping 
a  certain  amount  of  breakage  results,  and  some 
small  ore  is  separated  from  the  mass. 

8.  The  unbroken  masses  are  then  conveyed  a 
few  yards,  by  wheelbarrows,  across  the  parish 
boundary,  to  a  crushing  house,  situated  in  the 
township  of  Minsterley,  and  where,  by  the  opera- 
tion of  crushing,  the  ore  is  made  separable  from 
the  spar  in  which  it  had  been  embedded.  This 
crushing  is  effected  by  passing  the  material 
between  iron  rollers  or  wheels  worked  by  steam. 
It  is  then  taken,  together  with  the  small  ore,  to 
washing  floors,  which  are  situate  entirely  within 
the  township  of  Minsterley,  in  the  Atcham  union, 
and  by  the  process  of  washing  the  ore  is  separated 
from  the  spar,  and  so  rendered  fit  for  smelting. 
The  ore  in  point  of  fact  sinks  to  the  bottom,  as 
being  the  heavier,  and  the  lighter  spar  is  washed 
away. 

9.  The  great  bulk  of  the  ore,  when  washed,  is 
shot  into  a  receptacle  beneath  the  washing  floor 
by  means  of  a  tunnel  about  50  yards  long ;  it  is 
conveyed  to  the  "  ore  bin,'*  also  in  Minsterley 
parish,  where  it  is  weighed ;  the  water  from  the 
washing  floors,  which  still  contains  minute  parti- 
cles of  crushed  ore  is  passed  through  two  pits,  by 
which  process  the  dust  ore  is  precipitated  and  col- 
lected, and  is  afterwards  conveyed  to  the  ore 
bin. 

10.  After  the  ore  is  weighed  it  is  taken  by  tram- 
way to  a  smelting  house,  which  is  situated  in  the 
township  of  Minsterley,  at  a  distance  of  about  five- 
eighths  of  a  mile  from  the  bin.  The  ore  is  then 
smelted,  whereby  it  is  converted  into  lead  for  sale. 

11.  The  whole  of  the  tramway,  from  the  outlet 
of  the  mine  to  the  tip,  is  in  Worthen  parish,  in 
land  comprised  in  the  lease  from  the  Marquis  of 
Bath;  part  of  the  floor  on  which  the  ore  is 
deposited  by  the.  tip  is  in  Worthen  parish,  in  land 
comprised  in  the  lease  from  the  Marquis  of  Bath, 
and  part  in  Minsterley  township. 

12.  The  crushing  house,  the  washing  floors 
(three  in  number),  and  all  the  works  necessary 
for  the  subsequent  operations,  except  portions  of 
the  tramway  to  the  smelting  house  and  of  the 
flue  of  the  chimney  hereinafter  described)  are  in 
Minsterley  township. 

13.  The  tramway,  in  its  course  to  the  smelting 
house,  enters  Worthen  parish  and  traverses  it  for 
about  a  distance  of  220  yards  through  lands  com- 
prised in  the  lease  of  the  Marquis  of  Bath,  when  it 
recrosses  the  parish  boundary  into  Minsterley 
township,  and  during  the  remainder  of  its  course 
to  the  smelting  house  is  situate  in  Minsterley 
township. 

14  A  straight  underground  flue    passes  from 
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the  Bmelting  house,  in  the  first  place,  about 
748  yards  through  land  in  Minsterley  township, 
and  then  about  484  yards  through  land  in  Worthen 

Sarish,  and  comprised  in  tbe  t^aid  lease  from  the 
[arquis  of  Bath,  and  terminates  by  a  chimney, 
which  is  also  situate  in  that  parish  and  in  land 
comprised  in  that  lease. 

The  flue  and  chimney  are  used  for  the  purpose 
of  collecting  the  small  particles  of  lead  which  are 
carried  away  out  of  the  smelting  furnace  by  the 
heated  air  and  smoke,  and  gradually  deposited  on 
the  sides  of  the  flue,  from  whence  they  are  re- 
moved periodically;  and  such  small  particles  of 
lead,  when  so  collected,  form  what  is  commercially 
known  as  "  flue  dust." 

15.  All  the  works,  buildings,  and  tramways  de- 
scribed as  in  Minsterly  township,  in  Atcham 
Union,  are  comprised  in  the  lease  from  the  Mar- 
quis of  Bath. 

16.  All  the  surface  works  are  situated  on  land 
comprised  in  the  lease  from  the  Marquis  of  Bath. 

17.  The  leases  under  which  the  mine  is  occupied 
are  each  of  them  granted  without  fine  on  a  reser- 
vation wholly  of  dues  within  the  meaning  of  the 
Eating  Act  1874;  the  leases  were  made  part  of 
the  case. 

18.  The  persona  respectively  receiving  the  dues 
under  the  leases  are  not  liable  for  repairs,  in- 
surance, or  other  expenses  necessary  to  maintain 
the  mine  in  a  state  to  command  the  annual  amount 
of  dues  within  the  meaning  of  the  Bating  Act 
1874. 

19.  The  amount  of  the  whole  of  the  dues  pay- 
able in  respect  of  the  mine,  under  the  said  leases, 
during  the  year  1874,  was,  under  the  lease  from 
the  Marquis  of  Bath,  3143Z.,  and  under  that  from 
the  Earl  of  Tankerville,  659L 

20.  In  July  1875,  on  behalf  of  the  Forden 
Union,  a  substantial  valuation  list  was  duly  de- 
posited, in  which  the  said  mine  was  assessed  as 
follows  : — 

No.  609.  Ooonpier,  Snailbeaoh  Mining  Compaoy 
(Limited) ;  owner,  the  Marquis  of  Bath ;  desoriptioii, 
lead  mine  ;  sitnation,  Snailbeaoh ;  gross  estimated 
rental,  31432.  ;  Rateable  Talne,  31431. ;  former  amounts 
—gross  5871.,  rateable  valne  4401. 

No.  610.  Ooonpier,  Snailbeaoh  Mininf  Company 
(Limited) ;  owner,  the  Earl  of  Tankerville ;  description, 
lead  mine ;  situation,  Snailbeaoh  and  Lordshill ;  gross 
estimated  rental,  6591. ;  rateable  value,  6692. ;  former 
amounts— gross  152.,  rateable  value  121. 10«. 

The  former  amounts  are  those  at  which  the 
surface  works  in  connection  with  the  said  mine 
were  assessed  prior  to  the  Bating  Act  1874. 

21.  A  supplemental  valuation  list  was  after- 
wards duly  deposited  on  behalf  of#the  said  Forden 
Union,  of  which  the  following  is  a  copy : — 

Occupier,  the  Snailbeaoh  Mining  Company  ;  owner,  the 
Marquirt  of  Bath ;  description,  tramway  from  ore  bin  to 
smelting  house,  tunoel  or  flue  from  smelting  house  to 
obimney ;  chimney ;  sitnation,  Snailbeaoh ;  gross  esti- 
mated rental,  1202.  ;  rateable  valne,  962. 

The  amount  of  the  gross  and  rateable  value  therein 
stated  is  correct,  if  tbe  property  described  is  separately 
rateable. 

22.  The  "  tramway  "  described  in  the  last  men- 
tioned valuation  list  is  part  of  the  trtimway  from 
the  ore  bin  to  the  smelting  house  described  in  the 
13th  paragraph  hereof. 

23.  The  "  tunnel  or  flue  from  smelting  house  to 
chimney  "  is  so  much  of  the  tunnel  or  flue  described 
in  the  14th  paragraph  hereof  as  is  situate  within 
Worthen  parish.  The  chimney  is  that  described 
in  the  said  14th  paragraph  hereof. 


24.  The  said  valuation  lists  were  duly  approved 
and  confirmed  and  delivered  to  the  overseers  of 
Worthen  aforesaid,  and  a  poor's  rate  of  Is.  in  the 
pound  was  made  by  them  on  the  SQth  @ept.  1875, 
and  duly  allowed  and  published.  The  following 
is  an  extract  from  the  said  rate  so  far  as  it  affects 
the    said    mine,    tramway,    tunnel  or   flue,    and 

chimney : 

No.  643.  Occupier,  Snailbeaoh  Mining  Company 
(Limited) ;  owner.  Marquis  of  Bath ;  description,  tram- 
way from  ore  bin  to  smelting  house,  tunnel  or  flue  from 
smelting  house  to  chimney,  and  chimney;  situation, 
Snailbeaoh ;  grom  estimated  rental,  1202. ;  rateable  valoe, 
962. ;  rate  at  Is.  in  pound,  42. 16s. 

No.  644).  Occupier,  Snailbeaoh  Mining  Company 
(Limited) ;  owner,  Marquis  of  Bath  ;  description,  lead 
mine;  situation,  Snailbeaoh;  grons  estimated  rental, 
31432. ;  rateable  value,  31432. ;  rate  at  Is.  in  pound, 
1572.  3«. 

No.  645.  Occupier,  Snailheaoh  Mining  Company 
(Limited) ;  owner,  Earl  of  Tankerville ;  description,  lesd 
mine  ;  situation.  Snailbeaoh  and  Lordshill ;  gross  esti- 
mated rental,  6592. ;  rateable  value,  6592.  f  rate  at  Is.  in 
pound,  322.  19s. 

25.  A  valuation  list  was  in  1875  duly  deposited 
on  behalf  of  the  said  Atcham  Union  in  respect  of 
lands  and  works  connected  with  or  adjacent  to  the 
said  mine,  situate  within  the  said  Atcham  Union, 
of  which  the  following  is  a  copy  : 

Occupier,  SnaUbeach  Mining  Company  (Limited); 
owner,  Marquis  of  Bath;  description,  crushing  and 
dressing  machinery,  tramways,  oathouses,  washing  floors, 
offices,  timber  yard,  workshops,  part  of  tunnel,  engines, 
and  8p<Hlbank8 ;  situation,  Snailbeaoh  mine ;  gross  esti- 
mated rental,  6002. ;  rateable  TaJue,  4502. 

Occupier,  Snailbeaoh  Mining  Company^  (Limited); 
owner.  Marquis  of  Bath ;  description,  smelting  houses ; 
situation,  Snailbeaoh  mine ;  gross  estimated  rental,  8501. ; 
rateable  value,  2622. 10s. 

26.  The  crushing  and  dressing  machinery,  tram- 
ways, washing  floors,  part  of  tunnel,  and  smelting 
houses  are  those  already  described  herein  in  para- 
graphs 8,  9, 10, 11,  and  13,  so  far  as  the  same  are 
situate  within  Minsterley  township  in  the  Atcham 
Union. 

27.  The  valuation  list  deposited  by  the  Atoham 
Union  has  been  appealed  against  by  the  appellants, 
but  the  decision  of  the  assessment  committee  of 
such  Atcham  Union  has  not  yet  been  made  known 
to  the  appellants. 

The  questions  for  the  opinion  of  the  court  are : 
— First,  whether  the  whole  of  the  land,  surface 
works,  smelting  houses,  and  other  matters  and 
things  hereinbefore  described  and  included  in  the 
said  supplemental  valuation  list  of  the  respon- 
dents' union,  and  the  said  valuation  list  of  the 
said  Atcham  Union  are  to  be  regarded  as  part  of 
the  mine,  and  so  treated  for  rating  purposes 
within  the  meaning  of  the  Bating  Act  1874,  and 
as  covered  by  the  rate  payable  in  respect  of 
dues  payable  during  the  preceding  year,  or 
whether  they  are  liable  to  be  separately 
assessed  and  rated,  as  distinct  and  separate 
from  the  mine ;  secondly,  if  the  answer  to  ques- 
tion one  be  that  such  lands,  surface  works,  matters 
and  things  are  not  to  be  regarded  as  wholly  in- 
cluded for  rating  purposes  in  the  Snailbeaoh  mine, 
then  whether  any  portion  thereof,  and  what  por- 
tion, ought  not  to  be  so  included,  the  court  being 
respectfully  re(}uested  to  state  the  principle  npon 
which  the  dividing  line  between  those  which 
ought  not  to  bo  so  included  is  to  be  drawn; 
thirdly,  it'  the  answer  to  question  one  be  that  such 
lands,  surface  works,  matters  and  things  are  to  be 
regarded  as  included  for  rating  purposes  within 
the  Snailbeaoh  mine,  then  are  the  appellants  to  be 
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rated  to  the  respondents'  union  and  parish  for  the 
whole  amount  of  the  rateable  value  (i.e.,  the  annual 
amount  of  the  whole  of  the  dues  payable  during 
the  preceding  year)  of  such  mine,  or  are  they 
entitled  to  any  deduction  in  the  assessment  for 
the  respondents'  union  by  reason  of  part  of  the 
'vrorks  being  locally  situated  as  hereinbefore 
described  within  the  said  Atcham  Union,  and 
liable  to  be  assessed  there  also ;  the  court  being 
reepectfuUy  requested  to  state  the  principle  upon 
which  snch  deduction,  if  any»  is  to  be  made. 

It  has  been  and  it  is  agreed  that  a  judgment  in 
conformity  with  the  decision  of  the  court,  and  for 
cx>8ts  as  thin  court  shall  adjudge,  may  be  entered 
on  motion  by  either  party  at  the  quarter  sessions 
next,  or  next  but  one,  after  such  decision  shall 
have  been  given. 

Noo.  11. —  Webster  (with  him  Vendbles)  argued 
for  the  appellants. — The  mining  compiany  are 
rated  in  the  parish  of  Worthen  at  the  amount  of 
the  whole  of  the  dues  payable  in  respect  of  the 
whole  mine,  although  they  are  also  rated  in  the 
parish  of  Minsterley  for  the  proportion  of  dues  in 
respect  of  the  sui^ace  premises  in  that  parish. 
There  is  also  a  separate  assessment  of  the  smelt- 
hig  house  and  premises  which  must  now  be  taken 
to  be  part  of  the  mine.  The  section  of  the  Bating 
Act  1874  (37  &  38  Vict.  o.  64)  which  is  important 
for  the  decision  of  these  questions  is  the  7th. 
**  Where  a  tin,  lead,  or  copper  mine  is  occupied 
under  a  lease  or  leases  granted  without  fine  on  a 
reservation  wholly  or  partly  of  dues  or  rent,  the 
gross  value  of  the  mine  shall  be  taken  to  be  the 
annual  amount  of  the  whole  of  the  dues  payable 
in  respect  thereof  during  the  year  ending  on  the 
31st  Dec.  preceding  the  date  at  which  the  valua- 
tion list  is  made  in  addition  to  the  annual  amount 
of  any  fixed  rent  reserved  for  the  same  which 
may  not  be  paid  or  satisfied  by  such  dues  The 
rateable  annual  v&lue  of  such  mine  shall  be  the 
same  as  the  gross  value  thereof,  except  that  where 
the  person  receiving  the  dues  or  rent  is  liable  for 
repairs,  insurance,  or  other  expenses  necessary  to 
maintain  the  mine  in  a  state  to  command  the 
annual  amount  of  dues  or  rent,  the  average 
annual  cost  of  the  repairs,  insurance,  and  other 
expenses  for  which  he  is  so  liable,  shall  be  de- 
ducted from  the  gross  value  for  the  purpose  of 
calculating  the  rateable  value.  In  the  following 
cases,  namely :  First,  where  any  such  mme  is 
occupied  under  a  lease  granted  wholly  or  partly 
on  a  fine ;  secondly,  where  any  such  mine  is  occu- 
pied and  worked  by  the  owner ;  and,  thirdly,  in 
the  case  of  anv  other  such  mine  which  is  not 
excepted  from  the  provisions  of  this  Act,  and  to 
which  the  foregoing  provisions  of  this  section  do 
not  apply,  the  gross  and  rateable  annual  value  of 
the  mine  shall  be  taken  to  be  the  annual  amount 
of  the  does  or  dues  and  rent  at  which  the  mine 
might  be  reasonably  expected  to  let  without  fine 
on  a  lease  of  the  ordinary  duration  according 
to  the  usage  of  the  country  if  the  tenant 
undertook  to  pay  all  tenant's  rates  and  taxes, 
and  tithe  rentcharge,  and  also  the  repairs, 
insurance,  and  other  expenses  necessary  to  main- 
tain the  mine  in  a  state  to  command  such 
annual  amount  of  dues  or  dues  and  rent.  The 
purser,  secretary,  and  chief  managing  agent  for 
the  time  beings  of  any  tin,  lead,  or  copper  mine,  or 
any  of  them,  may,  if  the  overseers  or  other  rating 
authority  thiuk  fit,  be  rated  as  the  occupier 
thereof.    In  this  section  the  term  '  mine,'  when 
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a  mine  is  occupied  under  a  lease,  includes  the 
underground  working^  and  the  engines,  machinery, 
workshops,  tramways,  and  other  plant,  buildmgs 
(not  being  dwelling  houses),  and  works  and  surface 
of  land  occupied  in  connection  with  and  for  the 
purposes  of  the  mine,  and  situate  within  the 
boundaries  of  the  land  comprised  in  the  lease  or 
leases  under  which  the  dues  or  dues  and  rent  are 
payable  or  reserved.  The  term  *  dues  '  means  dues, 
royalty,  or  toll,  either  in  money,  or  partly  in  money 
and  partly  in  kind  ;  and  the  amount  of  dues  which 
are  reserved  in  kind  means  the  value  of  such  dues. 
The  term  *  lease  '  means  lease  or  sett  or  licence  to 
work  or  agreement  for  a  lease  or  sett  or  licence 
to  work.  The  term  *  fine  *  means  fine,  premium, 
or  foregifib,  or  other  payment  or  consideration  in 
the  nature  thereof."  The  only  case  in  which  this 
Act  has  been  discussed  with  respect  to  a  lead  mine 
is  Th-^.  Van  Mining  Company  (Limited)  y,  Llanidloes 
(L.  Rep.  1  Ex.  Div.  310),  but  no  interpretation 
was  there  put  upon  what  was  to  be  included 
under  the  words  "  in  connection  with  the  mine." 

Jiiclntyre,  Q.C.  (with  him  Arhuthnof)  for  the 
respondents. — Nothing  can  be  said  to  be  in  con- 
nection with  and  for  the  purposes  of  the  mine, 
which  is  for  the  purpose  of  dealing  with  the 
material  after  it  has  been  brought  to  the  surface. 
If  the  premises  for  smelting  are  to  be  included  in 
the  mine  itself,  the  words  of  the  definition  must 
be  read  as  if  they  were  also  "  and  relating  to  the 
manufactory  of  the  ore."  The  effect  o^  the 
Bating  Act  1874  is  to  make  mines  rateable  be- 
sides the  premises  connected  with  them  which 
were  rateable  before.  In  Bpx  v.  Earl  of  Pomfret 
(5  M.  &  S.  139),  a  rate  was  imposed  in  respect  of 
one-fifth  share  of  the  lead  to  be  smelted  from  the 
ore  raised  from  some  lead  mines,  of  which  the 
appellant  was  owner  of  the  ore.  Lord  Ellen- 
borough,  in  his  judgment,  said,  at  p.  143,  "  But 
this  is  not  a  reservation  of  any  part  of  the  thing 
demised,  it  is  not  a  reservation  of  any  part  of  the 
ore,  or  of  the  mineral,  in  its  natural  and  primitive 
state,  but  of  something  of  a  quality,  name,  and 
character  entirely  different ;  of  a  metal  produced 
from  that  mineral  by  the  laborious  and  expensive 
process  of  smelting,  in  which  the  native  mineral 
is  mixed  with  another  matter,  viz.,  with  coal  or 
charcoal ;  'and  by  the  efi*ect  of  fire  upon  both  a 
metal  is  obtained  which  is  to  be  considered,  for 
this  purpose  at  least,  as  entirely  different  from 
either  of  the  two,  and  rather  as  a  manufacture  of 
art  and  labour  resulting  from  the  use  and  appli* 
cation  of  these  materials  than  the  original  earth 
itself."  This  is  a  conclusive  authority  for  the  re- 
spondents with  respect  to  the  smeiting-houses 
and  the  tramway  leading  to  them;  and  this 
being  so,  where  should  the  line  be  drawn,  ex- 
cept at  the  arrival  of  the  ore  on  the  surface  P 
In  the  case  of  Talargoch  Mining  Company  v.  Sf' 
Asaph  Union  (L.  Bep.  3  Q.  B.  478),  a  watercourse 
for  the  purpose  of  working  the  machinery  con- 
nected with  a  lead  mine  was  held  to  be  rateable 
apart  from  the  mine,  although  the  mine  was  not 
rateable.  So  with  respect  to  the  surface  lands, 
buildings,  machinery,  workshops,  and  tramways 
in  conneotion  with  an  iron  mine,  in  Guest  v.  East 
Dean  (L.  Bep.  7  Q.  B.  334).  [Cleasbt,  B.— The 
definition  of  mine  in  the  Act  of  1874  expressly 
includes  some  premises  of  this  kind.  Mellor,  J. 
— These  casesi  therefore,  do  not  touch  the  ques- 
tions we  are  asked.] 

Webster  in   reply. — There    is   no    reason    why 

3  D 


386 


MAGISTRATES'    CASES. 


Div.  App.] 


Scott  v.  Leog. 


[Bit.  App. 


under  this  definition  of  a  mine  the  whole  of  the 
appellants'  premises  in  the  parish  of  Worthen 
snonld  not  be  assessed  together.  Bat  even  if  there 
should  be  a  distinction  between  the  dressing  and 
the  smelting  houses,  the  whole  of  the  dues  payable 
in  respect  of  the  mine  under  the  leases  is  too  high 
an  amount  for  the  assessment  of  the  mine  in  one 
parish  onl^.  The  respondents  must  abide  by  the 
definition  m  sect.  7,  or  the  whole  assessment  would 
under  sect.  13  be  bad,  according  to  The  Van 
Mining  Oompany  {Limited)  v.  Llanidloes. 

Mellob,  J. — I  think  it  is  not  necessary  for  us 
formally  to  answer  all  these  questions  reserved  for 
us.  The  contention  in  the  case  depends  upon  the 
construction  of  the  definition  of  a  mine  contained 
in  sect.  7  of  the  Rating  Act  1874,  and  we  are  of 
opinion  that  Mr.  Webster  is  right  so  far  that  the 
rateable  Talue  of  the  mine  in  this  parish  must  be 
estimated  at  a  reduction  from  the  gross  value 
under  the  leases  by  so  much  of  the  dues  payable  in 
respect  of  the  premises  on  the  surface  in  the  parish 
of  Minsteriey,  and  also  by  so  much  of  the  dues 
payable  in  respect  of  the  buildings  in  the  same 
parish  which  are  separately  rated.  Whether  the 
smeltmg  house  and  the  tramway  are  to  be  taken 
as  works  occupied  in  connection  with  and  for  the 
purposes  of  the  mine  is  a  matter  which  we  will 
further  consider  if  necessary.  The  proportional 
deductions  are  all  questions  of  fact,  and  the 
amount  must  be  settled  elsewhere.  We  are  clearly 
of  opinion  that  there  must  be  a  diminution  from 
the  gross  receipts  of  the  value  of  the  hereditaments 
separately  rated  in  order  to  obtain  the  rateable 
yalue  of  the  mine. 

Cleasbt,  B. — It  seems  to  me  that  sect.  7  of  the 
Act  is  conclusive  as  to  onr  judgment  for  the  appel- 
lants. I  think  it  was  intended  to  be  a  g^idefor 
the  rating  of  mines,  and  it  abolishes  all  principles 
to  be  inferred  from  previous  cases  on  the  subject.  I 
certainly  see  no  intention  in  the  section  to  enable 
the  rating  authorities  to  assess  any  part  of  the  mine 
twice  over ;  and  if  there  be  any  buildings,  or  other 
premises  which  should  be  rated  separately  from 
the  mine  itself,  either  in  consequence  of  their 
position  in  another  parish,  or  their  not  being  con- 
nected with  or  for  the  purpose  of  the  mine,  then 
a  deduction  must  be  made  in  respect  of  those  pre- 
mises from  the  gross  dues  payable  under  the  lease 
of  the  mine.  And  if  the  gross  dues  are  the  right 
measure  of  the  rateable  value,  none  ol  the  pre- 
mises for  which  those  dues  are  payable  ought  to  be 
rated  a  second  time.  This  will  necessarily  involve 
some  reduction  of  the  rateable  value,  and  for 
myself  I  may  say  I  see  nothing  in  this  case  to 
separate  any  of  the  buildings  or  works  mentioned 
from  the  mine  itself.  There  must  be  a  deduction 
from  the  assessment  of  the  amount  of  the  dues 
proportional  to  the  buildings  in  the  next  parish ; 
m  this  we  both  agree.  It  seems  to  me  that  the 
smelting  works  are  in  connection  with  and  for  the 
purpose  of  the  mine,  but  of  this  we  will  consider 
furtner. 

Nov.  16. — Gleasby  B. — Upon  farther  considera- 
tion my  brother  Mellor  and  I  agree  that  no  dis- 
tinction can  be  drawn  upon  the  facts  stated  in  this 
case  between  the  smelting  house  and  the  other 
parts  of  the  mine.  They  ul,  in  our  opinion,  com« 
within  the  definition  of  the  7th  section  of  the 
Bating  Act,  and  are  in  connection  with  and  for 
the  purposes  cf  the  mine.  It  seems,  however,  as 
the  case  is  stated,  that  it  can  be  no  oonsequence  to 
the  appellants  whether  the  smelting  works  are 


rated  separately  or  not.  We  have  already  decided 
that  a  deduction  must  be  made  from  the  gross 
dues  in  respect  of  works  otherwise  rated  in  order 
to  obtain  the  rateable  value  of  the  mine  icself,  and 
apparently  it  cannot  affect  the  total  rateability 
whether  the  separate  assessment  of  the  smelting 
works  be  struck  out,  or  whether  the  mine  be 
assessed  at  a  proportional  reduction.  At  all  events, 
if  it  be  of  any  importance,  we  are  prepared  to 
hold  that  upon  the  statement  of  this  case  the  term 
"  mine  "  includes  these  smelting  works. 

Judgment  for  appellants  wUh  costs. 

Solicitors  for  appellants.  Dean  and  Taylor,  for 
Longueville,  James,  and  WilUams,  Oswestry. 

Solicitor  for  respondents,  Charles  Francis,  for 
W.  Wilding,  Montgomery. 


Saturday,  Nov.  18,  1876. 

Scott  v.  Leoq. 

Covering  in  new  building  without   j^arty  waU — 
Addition  to  old  buildina — MetropolUaai  Building 
Act  1855,  sects.  9,  27,  28,  46. 
By  the  MetrovolUan  Building  Act,  s.  9,  any  altera- 
tion, addition,  or  other  work  made  upon  an  old 
building  is  to  the   extent  of  svrch  alteraiion  «u&" 
ject  to  the  provisions  of  the  Act,  which  does  not 
otherwise  apply  to  old  buildings.    By  sect.  27, 
ride  4,  every  warehouse    containing  more  than 
216,000  cubvc  feet  must  be  divided  by  party  waUs 
in  such  manner  thai  the  contents  of  each  division 
shall  not  exceed  such  number  of  feet.    By  secL  28, 
rule  2,  no  buildings  "shall  be  united,  if  when  so 
united,  they  wiU,  considered  a«  one  building  only, 
be  in  contravention  of  any  of  the  provisions  of  the 
Act."    And  by  sect.  46  a  justice  of  the  peace  may 
make  an  order  on  any  builder  commanding  him 
to  comply  with  the  requisitions  of  a  surveyor  mads 
in  cases  of  contravention  of  the  Act. 
The  appelUint,  by  taking  down  one  of  the  external 
waits  of  an  oid  building,  containing  more  than 
216,000  cubic  feet,  made  an  addition  containing 
less  than  216,000  cubic  feet. 
Held,  that  such  addition  was  within  the  statute,  and 
that  the  order  of  a  stipendiary  magistrate  com" 
mandvng  him  to  divide  the  old  buUaing  from  (hs 
new  wojt  good. 
This  was  a  special  case  stated  pursuant  to  the 
Metropolitan  Building  Act  1855,  18  &  19  Yict. 
c.  122,  ss.  106  and  107,  for  the  purpose  of  obtain- 
ing the  opinion  of  the  court  on  questions  of  law 
as  hereinafter  stated. 

1.  On  the  22nd  July  1875,  a  complaint  preferred 
by  Henry  Simpson  Legs  (hereinafter  called  the 
respondent)  against  William  Scott  (hereinafter 
called  the  appellant)  under  sect.  46  of  the 
Metropolitan  Building  Act  1855,  charging  that 
the  said  appellant  did  complete  the  covering 
in  of  a  new  building  erected  and  united 
to  the  then  present  building,  viz.,  the  Anchor 
Brewery,  Mile-end-road,  without  a  pftrty  wall,  the 
building  so  united  exceeding  the  ouoical  contents 
allowed  by  the  Metropolitan  Building  Act  above- 
mentioned,  and  as  required  by  sect.  27,  r.  4  and 
sect.  28,  r.  2  thereof,  was  heard  before  H.  J. 
Bashby,  E6q.,  the  magistrate  of  the  Worship* 
street  Police  Court,  and  npon  such  hearing  toe 
said  magistrate  made  an  order  that  the  appel- 
lant should  erect  a  proper  party  wall  so  as  to 
divide  the  new  building  from  the  old. 

2.  Upon  the  hearing  of  the  complaint  the  fol- 
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lowing  facts  were  proved  by  the  reBpondent  and 
admitted  hj  the  appellant. 

3.  The  appellant,  the  bnilder,  as  defined  by  the 
3rd  section  of  the  said  Metropolitan  Baildins:  Act 
1855,  was  also  the  clerk  of  the  works  to  Messrs. 
Charrington,  Head,  and  Company,  of  the  Anchor 
Brewery,  Mile-end-road,  and  the  respondent  was 
the  district  surveyor,  under  the  said  Metropolitan 
Baildiug  Act  1855,  of  the  hamlet  of  Mile  End  Old 
Town. 

4.  The  Anchor  Brewery,  to  which  the  new 
building  is  an  addition,  is  an  old  building  erected 
lon^  before  the  passing  of  the  above  Act,  in  itself 
containing  a  greater  number  of  cubic  feet  than 
that  specified  in  sect.  27,  r.  4,  and  is  not  divided 
by  party  walls.  The  addition,  which  is  roofed  in, 
and  which  the  appellant  was  making  to  the  front 
of  the  old  building,  taken  by  itself  contains  less 
than  the  before- mentioned  number  of  cubic  feet, 
bat  the  old  and  new  buildinffs  taken  together 
greatly  exceed  that  amount.  [A  ground  plan  and 
bection  annexed  showed  the  new  building,  and  the 
poaition  of  the  appellants'  machinery  and  plant 
in  the  old  building.] 

5.  It  was  contended  by  the  respondent  that  a 

Earty  wall  should  be  made  between  the  old  and  new 
uildings,  which  were  so  united  as  to  contravene 
sect.  28,  r.  2  of  the  above  Act,  and  were,  therefore, 
taken  together  of  larger  cubical  contents  than 
that  specified  in  sect.  27,  r.  4.  The  appellant  also 
relied  upon  sect.  9  of  the  Act,  which  is  in  the 
following  terms : 

Any  alteration,  addition,  or  other  work  made  or  done 
for  any  purpose  except  that  of  necessary  repairs,  not 
affecting  the  constrnclion  of  any  external  or  party  wall 
into  or  apon  any  old  building  or  into  or  upon  any  new 
building  after  the  roof  has  been  ooyered  in  shall,  to  the 
extent  of  snch  alteration,  addition,  or  work,  be  snbjeot  to 
the  regulations  of  this  Act,  and  whenever  mention  is  here- 
inafter made  of  any  alteration,  addition,  or  work  into  or 
upon  any  building  it  shall,  unless  the  contrary  appears 
mm  the  context,  be  deemed  to  imply  an  alteration, 
addition,  or  work  to  which  this  Act  apphes. 

6.  It  was  contended  by  the  appellant ;  firstly, 
that  by  sect.  9  the  operation  of  the  said  Act  as  to 
alterations,  additions,  or  other  work  made  or  done 
for  any  purpose  into  or  upon  any  old  building  was 
confined  to  the  extent  of  such  alterations, 
additions,  or  Obher  work  so  made  or  done;  secondly, 
that  the  enactment  of  sect.  27  as  to  party  walls 
was  by  sect.  7,  confined  to  new  buildiuG^s  which 
exceed  the  cubical  contents  mentioned  in  sect.  27, 
r.  4;  thirdly,  that  in  the  present  case  a  new 
building  having  been  added  to  an  old  building  they 
do  not  come  within  sect.  28,  which  applies  to  the 
uniting  of  new  buildings  to  each  other. 

7.  Upon  such  hearing  the  said  magistrate 
reserved  his  judgment,  and  on  the  29th  July  1875, 
made  an  order  on  the  appellant  commanding  him' 
to  erect  a  proper  party  wall  so  as  to  divide  the 
new  building  from  the  old,  on  the  ground  that  the 
addition  of  the  new  building  to  the  old  building 
was  an  uniting  them  within  sect.  28,  r.  2.  and 
that,  therefore,  the  buildings  taken  together 
were  in  contravention  of  sect.  27,  r.  4. 

8.  The  questions  of  law  for  the  opinion  of  the 
court  were ;  firstly,  whether  sect.  28,  r  2,  contem- 
plates the  union  of  a  new  with  an  old  building, 
and  whether  even  if  it  should  so  coutemplate  an 
union,  an  addition  such  as  appeared  by  the  case 
was  within  the  said  section  of  the  statute;  secondly, 
whether  the  defendant  was  rightly  convicted 
nnder  sect.  27,  r.  4. 


If  the  court  should  be  of  opinion  that  the  said 
order  was  legally  and  properly  made  and  was  valid, 
and  the  appellant  was  liable,  then  the  said  order  was 
to  stand,  out  if  the  court  should  be  of  opinion  other- 
wise then  the  said  complaint  was  to  be  dismissed. 

Benjamin,  Q.C.,  for  the  appellant. 
F,  if.  White,  (with  him  Biron)  for  the  respon- 
dent. Cur.  adv.  vult. 

Nov,  22. — The  following  written  judgment  of 
the  court,  Gleasby,  B.,  and  Grove,  J.,  was  delivered 

Cleasbt,  B. — The  question  in  this  case  was 
whether  an  addition  made  to  an  old  building  after 
the  passing  of  the  Metropolitan  BuL'ding  Act, 
18  &  19  Yict.  c.  122,  required  to  be  separated  by  a 
party  wall  in  order  to  comply  with  the  Act.  By 
the  27th  section  any  warehouse  or  building  used 
for  the  purpose  of  trade  containing  more  than 
216,000  cubic  feet  must  be  divided  by  party  walls 
in  such  manner  that  no  part  contain  a  greater 
cubic  measurement.  This  only  applies  to  new 
builoings;  old  buildings  are  not  affected  by  the 
Act.  By  the  9th  section  any  addition  to  an  old 
building  is  to  the  extent  of  such  addition  to  be 
subject  to  the  regulations  of  the  Act.  The 
addition  made  by  the  appellant  contained  by 
itself  less  than  216,000  cuoic  feet.  It  was  made 
by  taking  down  one  of  the  external  walls  uf  an 
old  building,  which  contained  more  than  the 
contents  mentioned,  and  was  not  subject  to  the 
Act,  and  building  it  up  at  a  certain  distance,  so 
that  the  old  building  and  additions  contained  of 
course  much  more  than  the  measurement  named. 
The  plan  may  be  referred  to.  If  the  addition  had 
contained  more  than  the  prescribed  contents  it 
was  not  disputed  that  the  appellant  must  comply 
with  the  Act,  and  have  one  or  more  party  walls  ; 
but  it  was  contended  that  as  taken  by  itself  it 
contained  less,  the  9th  section  did  not  apply,  and 
that  there  were  no  words  in  the  Act  which  fairly 
read  could  include  such  a  case.  If  the  case 
had  rested  on  the  9th  section  only  I  should 
have  felt  great  difficulty  in  holding  that  it  ex- 
tended to  anything  beyond  the  addition  itself. 
But  the  main  reliance  of  the  respondent  was 
placed  on  the  28th  section,  sub- section  2,  by  which 
it  is  provided  that  no  buildings  shall  be  united 
if  when  so  united  they  shall  be  in  contravention 
of  the  provisions  of  the  Act.  It  was  powerfully 
urged  on  behalf  of  the  appellant  that  this  was 
intended  to  meet  a  different  state  of  things  from 
the  present,  namely,  the  making  into  one  of  the 
two  separate  buildings,  whether  new  or  old,  and 
that  it  would  be  straining  the  language  beyond 
what  could  be  intended  to  make  it  apply  to  so 
different  a  subject  as  the  addition  to  a  former 
building.  The  answer  to  this  argument  is,  that 
the  case  comes  within  the  mischief  intended  to  be 
prevented,  and  that  the  following  consequences 
will  follow  from  holding  the  rule  not  to  be  appli- 
cable to  additions  to  old  buildings.  A  man  might 
have  a  building  of  less  than  the  specified  dimen- 
sions, and  he  might  add  a  new  building  also  of 
less  than  those  dimensions,  and  the  two  together 
containing  perhaps  400,000  cubic  feet  would  re- 
quire no  fiartitions,  though  no  such  building 
existed  before  the  passing  of  the  Act.  Also,  if  one 
wall  of  the  appellant's  warehouse  should  be  taken 
down  and  200,000  feet  added,  ho  might  afterwards 
take  down  the  three  other  walls,  and  make  further 
additions  to   the  same    extent,  each  under  the 
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specified  dimensions,  and  so  add  800,000  cubic 
feet  without  any  partitions.  It  is  certain  that 
this  could  not  have  been  intended.  It  seldom 
happens  that  the  framer  of  an  Act  of  Parliament 
or  the  Legislature  has  in  contemplation  all  the 
cases  which  are  likely  to  arise,  and  the  lancmage, 
therefore,  seldom  fits  every  possible  case.  W  hen- 
ever  the  case  is  clearly  within  the  mischief,  the 
words  must  be  read  so  as  to  cover  the  case,  if  by 
any  reasonable  construction  they  can  be  read  so 
as  to  cover  it,  though  the  words  may  point  more 
clearly  to  another  case.  This  must  be  done 
rather  than  take  such  a  case  to  be  a  castis  omissus 
under  the  statute.  We  think  that  the  words  may 
be  read  as  including  not  only  the  existing  build- 
ing already  constituted,  but  the  adding  a  new 
building  to  an  old  one,  and  so  uniting  them 
together.  The  appeal  is  therefore  dismissed,  and 
of  course  with  costs. (a) 

Judgment  for  the  respondent, 

C.  Seoit  asked  for  leave  to  appeal  under  sect. 
45  of  the  Supreme  Court  of  Judicature  Act  1873. 

Cleasbt,  B. — We  have  no  doubt  upon  the 
point,  but  considering  the  importance  of  it,  you 
may  take  leave  to  appeal. 

Solicitor   for   the    appellants,    WiXLiam   WyJee 
Smith. 
Solicitors  for  the  respondent,  Loxley  and  Moiiey. 


caowar  cases  bebebvsb. 

Beportod  bj  Jokh  Tsoxpsos,  Eaq.,  BanrUterHit-Law. 


Saturday,  Nov.  18, 1876. 

(Before  Lord  OoLERn)GE,  G.J.,  Mellob,  J.,  Lush,  J., 
Pollock,  B.,  and  Lindlet,  J.) 

BeO.  V,  OXENUAM. 

Larceny — Bailee — Bill    of  exchange — Fraudulent 
conversion — 24  Sc  25  Vict.  c.  96,  e.  3. 

Prosecutor  ashed  prisoner  if  he  could  get  hills  of 
exchange  discov/ntedf  and  prisoner  replied  that  if 
prosecutor  was  a  person  of  credit  he  could  get  his 
discounted.  Three  hills  were  then  drawn  hy 
prisoner  payahle  to  his  order,  which  prosecutor 
accepted,  and  delivered  to  the  prisoner  to  get 
discounted.  The  proceeds  of  the  discounting  were 
to  he  Jianded  to  the  prosecutor,  less  the  prisoner's 
commission,  or  the  hills  to  he  returned.  The 
prisoner  heing  pressed  hy  a  creditor  for  a  debt, 
less  tJian  the  amount  of  the  hUl  indm'sed  to  him, 
gave  one  of  the  hills  in  payment,  representing  it 
as  his  own  bill,  and  asking  the  creditor  to  discount 
the  balance  of  the  bill.  The  bill  was  not  indorsed 
upon  the  condition  of  the  creditor's  discounting 
the  balance ;  and  the  jury  found  thai  it  was  the 
prisoner's  intention,  when  he  indorsed  the  bill,  to 
pass  the  property  in  it  absolutely  to  the  creditor. 

Held,  that  upon  these  facets  the  prisoner  might 
properly  he  convicted  of  larceny  as  a  bailee  of  a 
InU  of  exchange  under  24  ^  25  Vict.  c.  96,  s.  3. 

Case  stated  by  the  Assistant  Judge  of  the  Middle- 
sex Sessions. 

Herbert  Oxenham  was  tried  before  me  at  the 
Middlesex  Sessions,  on  the  28th  July,  1876,  on  an 
indictment  which  charged  him  with  having  stolen 
''  a  certain  valuable  security  to  wit,  a  biU  of  ex- 
change for  the  payment  of  200Z.,  the  property  of 

(a)  See  Ashby  v.  Woodthorpe,  9  L.  T.  Bep.  N.  S.  409. 


Charles  Garrett,  the  said  sum  of  2002.  so  secured 
and  payable  by  and  upon  the  said  bill  oi  exchanse, 
being  then  due  and  unsatisfied  to  the  said  Charles 
Garrett."    {See  the  24  &  25  Vict.  c.  96,  s.  3.) 

It  appeared  that  on  the  3rd  Dec.  1875,  the  pro- 
secutor, Charles  Garrett,  called  upon  the  prisoner, 
who  is  a  licensed  victualler,  at  the  house  of  the 
latter,  and  asked  him  if  it  was  wrue  as  he  bad 
been  informed,  that  he  the  prisoner  could  get  bills 
of  exchange  discounted.  The  prisoner  answered 
that  he  had  occasionally  done  so,  and  if  the  pro- 
secutor were  a  person  of  credit,  he  had  no  doubt 
he  could  get  his  acceptances  discounted.  Three 
bills  of  exchauG^e  respectively  dated  the  3rd  Dec. 
1875,  one  of  which  for  200Z.,  became  the  subject 
of  the  present  indictment,  were  then  drawn  by 
the  prisoner,  payable  to  his  order  three  months 
after  date,  and  were  accepted  by  the  prosecutor, 
and  were  by  him  delivered  to  the  prisoner  for  the 
purpose  of  getting  them  discounted.  Before  the 
prosecutor  handed  these  his  acceptances  to  the 
prisoner,  it  was  agreed  between  them  that  the 
prosecutor  should  call  again  upon  the  prisoner  at 
the  expiration  of  a  fortnight,  and  then,  as  to  each 
of  the  bills  respectively  either  the  proceeds  ob- 
tained upon  the  discount  of  it  were  to  be  handed 
over  to  the  prosecutor,  or  the  bill  itself  returned 
to  him  by  tne  prisoner.  The  prisoner  was  to  be 
allowed  5  per  cent,  commission  on  each  of  the 
bills  he  might  get  discounted,  and  a  further  sum 
in  the  event  of  his  getting  all  of  them  discounted. 
The  prosecutor  received  no  value  or  oonsideratioa 
whatever  for  either  of  these  acceptances.  The 
evidence  was  inconclusive  as  to  whether  the  pro- 
secutor or  the  prisoner  paid  for  the  stamped  paper 
on  which  the  bills  were  drawn. 

On  the  10th  Dec.  the  prisoner  being  then  in- 
debted to  Messrs.  Cutler  and  Bpbson,  in  the  sum 
of  S2l.  for  goods  which  they  had  sold  and  de- 
livered to  him,  and  being  pressed  by  Mr.  Cutler 
for  a  settlement  of  their  account,  indorsed  to  them 
in  payment  thereof  the  bill  for  200Z.,  which  is  the 
subject  of  the  present  indictment. 

He  then  told  Mr.  Cutler  that  he  had  received 
this  bill  in  relation  to  some  property  belonging  to 
his  wife,  and  said  nothing  as  to  its  having  been 
entrusted  to  him  to  get  it  discounted.  He  asked 
Mr.  Cutler  to  discount  the  balance,  and  Mr.  Catler 
promised  to  consult  his  partner  before  determin- 
mg  whether  they  would  do  so  or  not,  but  that 
was  to  be  optional  with  them,  and  the  bill  was 
not  indorsed  upon  condition  that  they  would  do 
so,. 

The  prisoner  was  credited  with  the  current  bill 
in  his  account  with  Cutler  and  Bobson,  and  they 
afterwards  declined  to  advance  money  upon  the 
difference  between  the  621.  due  to  them  and  the 
amount  of  the  bill.  After  the  17th  Deo.  the 
prosecutor  called  repeatedly  upon  the  prisoner, 
and  made  several  applications  to  him  for  the  bills 
or  the  cash  obtained  upon  the  discount  of  them, 
but  could  on  neither  occasion  obtain  any  eoooont 
from  him  as  to  what  he  had  done  with  thenL  Li 
February  the  prosecutor  summoned  the  prisoner 
before  a  police  magistrate,  and  that  proceeding 
resulted  in  the  prisoner  at  onoe  retommg  to  him 
two  of  the  bills,  and  the  sommons  was  withdrawn 
npon  his  promising  to  return  forthwith  the  other 
bill  (the  one  now  in  question),  which  he  assored 
the  magistrate  was  "  in  the  city,  but  he  had  not  a 
shillini?  on  it'*  This,  however,  he  foiled  to  do, 
and  it  afterwards  oame  to  the  knowledge  of  the 
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prosecutor  that  the  prisoner  had  previously  in- 
dorsed this  bill  to  Messrs.  Cutler  and  Eobsou. 
The  prosecutor  diehououred  the  bill,  and  the  said 
indorsees  thereupon  brought  an  action  upon  it 
and  recovered  judgment  against  him  for  62L  and 
costs.  Proceedings  were  then  taken  against  the 
prisoner,  vrhich  resulted  in  his  being  committed 
for  trial  upon  the  present  charge. 

At  the  close  of  the  case  for  the  prosecution, 

The  prisoner's  counsel  objecced  that  there  was 
no  evidence  that  the  prisoner  had  fraudulently 
converted  the  bill,  and  cited  in  support  of  his 
argument  Keg,  v.  Weeks  (10  Cox's  C.  C.  224), 
but  I  overruled  the  objection,  considering  that 
there  were  facts  in  the  present  case  which  upon 
this  point  distinguished  it  from  that  one. 

The  prisoner's  counsel  then  addressed  the  jury, 
and  called  a  witness  for  the  purpose  of  con- 
tradicting the  evidence  of  the  prosecutor  as  to 
the  terms  of  the  alleged  bailment;  but  as  the 
jury  expressed  their  entire  disbelief  of  her  evi- 
dence, it  is  unnecessary  to  refer  to  it.  After 
summing  up  the  facts,  I  directed  the  jury  that  if 
they  believed  the  prosecutor's  statement,  as  to 
what  had  taken  place  at  the  meeting  on  the  3rd 
Dec,  when  he  accepted  the  bill  and  delivered  it  to 
the  prisoner,  the  prisoner  was  to  be  deemed  a 
bailee  of  a  "valuable  security"  within  the 
meaning  of  the  Act  (24  &  25  Vict.  c.  96,  s.  3) 
under  which  he  was  indicted;  but  that  it  was 
eeaential  to  the  maintenance  of  the  indictment 
that  they  should  be  satisfied  not  merely  that  he 
had  acted  contrary  to  his  agreement  with  the 
prosecutor  and  misappropriated  the  bill,  but  that 
he  had  done  so  wilfully  and  knowingly,  and  that 
he  had  in  point  of  fact  and  practical  effect  byt 
indorsing  the  bill  to  his  creditors.  Cutler  and 
Robson,  converted  it  to  his  own  use  or  to  theirs  in 
fraud  of  the  prosecutor.  Unless  they  answered 
all  these  questions  in  the  affirmative  they  should 
aoquit  the  prisoner.  The  jury  found  him  guilty, 
and  in  answer  to  a  question  I  then  put  to  them, 
stated  that  in  their  opinion  it  was  the  intention  of 
the  prisoner,  when  ne  indorsed  the  bill,  to  pass 
the  property  in  it  absolutely  to  Cutler  and  Robson 
in  payment  of  their  account. 

I  postponed  sentence.  My  attention  was  after- 
wards drawn  by  the  prisoner's  counsel  to  Reg.  v. 
Coaser,  the  report  of  which  in  Cox's  Crim.  Cas. 
Vol.  13,  Part  3,  had  in  the  meantime  been  pub- 
lished. In  deference  to  the  ruling  of  the  learned 
Judge  in  that  case  I  respited  the  judgment,  and 
state  this  case  for  the  opinion  of  the  Court  of 
Criminal  Appeal.  I  liberated  the  prisoner  upon 
recognizances  to  appear  when  called  upon. 

The  questions  for  the   opinion    of   the  Court 


let.  Whether  upon  the  facts  stated  the  defen- 
dant was  a  bailee  within  the  meaning  of  the 
aboTo  enactment ;  and 

2ndJy.  (If  he  was)  whether  there  was  evidence 
to  go  tK>  the  jury  of  a  fraudulent  conversion. 

Oct.  17, 1876.  P.  H.  Edlik. 

Sims  for  the  prisoner. — The  indictment  is  framed 
upon  the  24  &  25  Yict.  o.  96,  s.  3 :  *'  Whosoever, 
being  a  bailee  of  any  chattel,  money,  or  valuable 
secnrity,  shall  fraudulently  take  or  convert  the 
same  to  his  own  use,  or  to  the  use  of  any  person 
other  than  the  owner  thereof,  shall  be  guilty  of 
larceny,  and  may  be  convicted  thereof  upon  an 
indictment  for  larceny."  Qj  sect.  1  (the  inter- 
pretation clause),  the  term  *'  valuable  security  " 


>f 


includes  (inter  alia)  any  bill,  note,  or  order,  or 
other  security  whatsoever  for  money,  or  for  pay- 
ment of  money.    It  is  submitted  that  the  docu- 
ment in  question  was  not  a  security  for  money  at 
the  time  it  was  dealt  with  by  the  prisoner  within 
the  meaning  of  sect.  3 :  (sup.)  Beg  v.  Cosser  13 
Cox,  C.C.  187.)     In  that  case  the  prisoner  drew, 
and  the  prosecutor  at  his  request  accepted,  three 
billfi  of  exchange  on  the  understanding  that  the 
prisoner  was  to  deposit  them  with  a  third  person 
as  security  for  the  purchase-money  for  the  trans- 
fer of  a  licence  of  a  public   house,  and  not  to 
negotiate  them  or  use  them  for  any  other  purpose. 
Instead  of  depositing  them  with  the  third  person, 
the  prisoner  converted  two  of  the  bills  to  his  own 
use.     Upon  these  facts  it  was  held  that  there  was 
no  bailment  within  sect.  3.     [Lush,  J. — Strike  out 
the  words  "  valuable  security  to  wit,"  in  the  in- 
dictment, and  then  the  indictment  charges  the 
prisoner  with  having  stolen  a  bill  of  exchange 
Is  that  not  sufficient?]     It  is  submitted  that  it  is 
not,  fur  the   bill  was  then  of  the  value  of  the 
paper  only,  and  the  prisoner  is  not  charged  with 
stealing  a  piece  of  paper.    In  King  v.  Phipoe  (2 
Leach's  Crown  Cases  774),  the  prisoner,  by  threats 
and  intimidation,  compelled  the  prosecutor  to  draw 
a  promissory  note  on  paper,  which  with  pen  and 
ink  were  supplied  by  the  prisoner,  and  the  prisoner 
was  indicted  under  the  2  G-eo.  2,  c.  25,  s.  3.  which 
enacts  that  if  any  person  shall  "  steal  or  take  by 
robbery"   (inter  aliu)  any  bills   of  exchange  or 
promissory  notes  for  the  payment  of  money,  not- 
withstanding  any  of   the     said    particulars  are 
termed  in  luw  a  chose  in  actiont  it  shall  be  deemed 
and  construed  to  be  felony.     In  that  case,  Ash- 
urst,  J.,  said  the  judges  were  of  opinion  that,  "as 
the  Legislature  at  the  time  of  passing  the  2  Geo.  2, 
c.  25,  s.  3,  whereby  the  stealing  a  chose  in  action 
was  made  felony,  could  not  possibly  have  had  a 
case  like  the  present  in  contemplation,  it  is  not 
within  that  statute ;  that  it  is  essential  to  larceny 
that  the  property  charged   to  have  been   stolen 
should  be  of  some  value;    that  the  note  in  the 
present  c&se  did  not,  on  the  face  of  it,  import 
either  a  general  or  a  special  property  in  the  pro- 
secutor, and  that  it  was  so  far  from  being  of  the 
least  value  to  him,  that  he  had  not  even  the  pro- 
perty of  the  paper  on  which  it  was  written,  for  it 
appeared  that  both  the  paper  and  the  ink  were 
the  property  of  Mrs.  Phipoe,  and  the  delivery  of 
it  by  her  to  him  could  not,  under  the   circum- 
stances, be  considered  as  vesting  it  in  him."    Here 
it  is  submitted  that  the  document  was  valuable 
as  a  piece  of  paper  only.     Secondly,  there  was  no 
conversion  of  the  bill  oi  exchange  by  the  prisoner. 
For  that  proposition.  Beg  v.  Weekes  (10  Cox,  C.C. 
224)  is  an  authority.     There  the  prisoner  volun- 
teered to  get  the  prosecutor's  acceptance  for  30^ 
discounted,  and  thereupon  drew  a  bill  which  the 
prosecutor  accepted  and  indorsed  and  handed  to 
prisoner  to  get  discounted.     The  prisoner  subse- 
quently delivered  the  bill  to  a  creditor  of  his,  to 
whom  he  owed  lOL,  that  the  creditor  might  take 
lOL  out  of  the  proceeds  aflber  discounting  it.     Aad 
it  was  held  that  this  did  not  amount  to  a  con- 
version by  the  prisoner  analogous  to  larceny.     So 
in  Beg.  v.  Ja^ksoyi  (9  Cox,  C.C.  605),  Martin,  B., 
said:  "There  are  many  instances  of  conversion 
sufficient  to  maintain  an  action  of  trover,  which 
would  not  be  sufficient  to  support  a  conviction 
under  this   statute.      The  determination  of  the 
bailment  must  be  something  analogous  to  larceny, 
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and  some  act  must  be  done  inconsistent  with  the 
purposes  of  the  bailment.  As,  for  instance,  in  case 
of  bailment  of  an  article  of  ailver  for  use,  melting 
it}  would  be  evidence  of  a  conversion.  So  when 
money,  or  a  negotiable  security,  is  bai  ed  to  a 
person  for  safe  keeping,  if  he  spend  the  money,  or 
convert  the  security,  he  is  guilty  of  a  conversion 
within  the  statute."  [Lush,  J. — You  have  the 
finding  of  the  jury  here  that  the  prinoner  intended 
to  pass  the  property  in  the  bill  absolutely  to 
Cutler  and  Bobson.] 

No  counsel  appeared  for  the  prosecution. 

CoLEBiDGE,  G.  J. — I  am  of  opinion  that  this  con- 
viction should  be  affirmed..    The  prisoner  was  in- 
dicted under  these  circumstances.   It  appears  that 
he,  being  the  drawer  of  a  bill  of  exchange  for  2001., 
which  the  prosecutor  had  accepted  and  delivered 
to  him   for  the  purpose   of  getting  discounted, 
instead  of  getting  the  bill  discounted,  took  it  to 
Cutler  and  Bobson,  creditors  of  his,  to  whom  he 
was  indebted  in  the  sum  of  621.,  and  indorsed  it 
to  them  as  his  own  in  payment  of  the  621,  and 
the  jury  have  found  that  m  their  opinion  it  was 
the  intention  of  the  prisoner  when  he  indorsed 
the  bill  to  them  to  pass  the  property  in  it  absolutely 
to  Cutler  and  Bobson,  in  payment  of  their  account. 
Now  upon  these  facts  we  are  asked  to  hold  that 
the  prisoner  was  not  a  bailee  of  a  bill  of  exchange 
for  payment  of  money,  and  that  he  did  not  conver*} 
it  to  his  own  use.      I   should  have  thought  i*- 
impossible  to  doubt  that  the  statute  met  this  very 
case,  and  that  it  was  intended  to  suppress  frauds 
of  this  kind.    The  case  of  Reg,  v.  Cosser  is  inap- 
plicable to  the  present  case.     In  that  case  the 
acceptor  of  the  bills  delivered  them  to  the  prisoner 
to  be  used  for  one  purpose,  and  the  prisoner  ap- 
plied them   to  another.    When  the  purpose  for 
which  they  had  been  given  failed,  and  the  acceptor 
applied   for  the  bills,  the  prisoner  said  he  had 
destroyed  them,  and  it  was  not  until  the  acceptor 
was  applied  to  for  payment  that  he  discovered 
what  had  become  of  the  bills.     Upon  those  facts 
1  think  it  was  properly  held  that  there  was  no 
bailment  of    the  bills  within  the  statute.     The 
present  case  is  entirely  different.    As  to  the  case 
of  Btg.  V.   Weeks,  that  case,  in  my  opinion,  was 
rightly  decided.    In  that  case  the  prisoner  Weeks 
received    from    the   prosecutor    Batty  a   bill  of 
exchange  for  30/.  to  get  discounted.     Weeks,  not 
having  got  it  discounted,  handed  it  to  a  creditor 
Bailey,  to  whom  he    owed  101.,  that  he,  Bailey, 
might  get  it  discounted,  and  keep  the  10^.  Weeks 
owed  him,  and  hand  over  the  remainder  of  the 
proceeds  of  the  discounting  to  him.    And  that 
was  held  not  to  be  a  conversion  of  the  bill  of 
exchange  within  this  statute.     But  the  facts  there 
were  nut  the  same  as  here.    Here  the  jury  have 
found  that  at  the  time  the  prisoner  delivered  the 
bill  to  Cutler  and  Bobson  he  intended  to  pass  the 
property  in  it  absolutely  to  them  in  payment  of 
their  debt.     I  think,   therefore,  the  conviction 
should  be  affirmed. 

liELLOR  and  Lush,  J  J.,  Pollock.,  B.,and  Lindlet, 
J.,  concurred. 

Conviction  aJjUrmed, 


Saturday,  Nov.  18, 1876. 

(Before  Cockburn,  O.J.,  Kelly,  C.B.,  Bramwill, 
B.,  Brett,  J.,  Amphlett,  B.,  Archibald,  J., 
Pollock,  B.,  and  Field,  J.) 

Beg.  v.  Tatlock. 

Larceny  Act — Broker  embezzling  proceeds  of  seeuri' 
ties — Marine  policies — Chattel — Securities  for 
payment  of  money — Valuable  security — 24  ^  26 
Vict  c.  96,  8.  75. 

An  insurance  broker  was  employed  by  prosecutor 
to  effect  three  policies  upon  a  vessel,  tohtch  he  did, 
advancing  the  premiums.  A  total  loss  having 
occurred  the  broker  received  the  necessary  docu' 
nitmis  from  the  prosecutor  to  collect  the  moneys 
insured,  and  thereupon  collected  the  amfOunts  due 
upon  two  of  the  policies,  by  cheques  payable  to  his 
order,  which  he  paid  into  his  own  bank  to  his  own 
credit.  The  premiums  advanced  by  the  broker  and 
his  commission  on  effecting  the  policies  and  re- 
ceiving  the  losses  were  unpaid  to  him.  The  broker 
on  being  asked  for  the  tnoneys  after  they  had  been 
received,  said  they  were  not  due  UfUil  a  future 
day,  and  subsequently  made  excuses,  and  aid  not 
pay  over  the  sums  received  on  occount  of  the 
losses  to  the  prosecutor.  The  jury,  in  answer  to 
a  question  left  to  them,  found  thcU  the  policies 
had  been  intrusted  to  tJie  broker  for  a  special 
purpose,  viz.,  that  he  should  receive  the  moneys 
due  on  them,  ar^d  forthwith  pay  them  over  to  the 
prosecutor.  There  woa  no  evidence  to  support 
such  a  finding  in  the  case. 

Held,  that  there  was  a  miscarriage,  and  as  the 
court  had  no  power  to  direct  a  new  trial,  the 
conviction  should  be  qu^ished. 

Semble,  that  a  marine  policy  of  insurance  upon 
which  a  loss  has  occurred  in  respect  of  the  perils 
insured  against  is  a  secu/rity  for  the  paymisnt 
of  money  within  the  first  branch  of  sect,  75  of 
24  ^  2b  Vict.  c.  76. 

Quaere,  whether  such  a  policy  is  a  chattel  or  volu- 
able  security  within  the  second  branch  of  that 
section. 

Case  stated  for  the  opinion  of  this  court  by  Mr. 
Commissioner  Kerr. 

At  the  session  of  the  Central  Criminal  Court, 
held  on  Monday,  the  28th  Feb.  1876,  the  prisoner 
was  tried  before  me  upon  an  indictment,  the  seoond 
count  of  which  was  founded  on  the  second  branch 
of  the  75th  section  of  the  stat.  24  &  25  Yict.  o.  96, 
and  was  as  follows  : 

Second  Count. — ^And  the  jurors,  &o.,  that  the 
said  William  Ananias  Crage,  trading  under  the 
style  and  firm  of  Overall,  Son,  and  Co.,  hereto- 
fore, to  wit,  on  the  27th  Nov.  1875,  within  the 
jurisdiction  of  the  said  Central  Criminal  Court, 
did  entrust  the  said  William  Thomas  Augustus 
Tatlock,  as  his  broker,  attorney,  and  agent,  with 
certain  valuable  securities  to  wit,  two  policies  of 
insurance  for  650Z.,  and  5002.  respectivelv  for  a 
special  purpose,  that  is  to  say,  that  he  the  said 
W.  T.  A.  Tatlock  should  receive  the  said  Bums 
of  650Z.  and  500{.,  which  were  then  dne^  and 
payable  on  the  said  policies  of  insuranue.  and 
forthwith  pay  over  to  the  said  W.  A.  Crage  the 
said  sum  of  11381.  10s.,  without  any  antbonty 
to  him  the  said  W.  T.  A  Tatlock,  to  sell,  negotiate, 
transfer,  or  pledge  the  said  valuable  seouritieB. 
and  the  jurors  aforesaid,  upon  their  oalh  afore- 
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8ud,  do  saj  that  the  said  W.  T.  A.  Tatlock,  being 
a  broker,  attorney,  and  agent,  as  aforesaid,  on 
the  day  and  year  aforesaid,  and  within  the  juris- 
diction aforesaid,  in  violation  of  good  faith,  and 
contrary  to  the  said  object  and  purpose  for  which 
the  said  valuable  securities  were  entrusted  to  the 
aaid  W.  T.  A.  Tatlock,  as  aforesaid,  unlawfully 
did  convert  to  his  own  nse  and  benefit  a  certain 
part  of  the  proceeds  of  the  said  valuable  securi- 
ties, to  wit,  tLe  said  sum  of  1138L  10«.,  contrary 
to  the  form  oi  the  statute,  &c.,  and  against  the 
peace,  Ac. 
The  facts  adduced  in  evidence  were  these : 

The  prisoner  was  an  insurance  broker  in  the 
city  of  London,  trading  as  Tatlock  Brothers,  and 
in  November  1875,  was  employed  by  W.  A  Crage 
(trading  under  the  style  of  S.  Overall,  Sons  and 
Company)  to  effect  for  him  (Crage)  an  insurance 
CD  the  cargo  of  a  ship  called  the  Agatha  to  the 
extent  of  1<>50L  The  prisoner  was  to  pay  the 
necessary  premium.  He  delivered  to  Crage  the 
following  memorandum  : 

London,  17tli  Nov.  1875. 
Tatlook  Brothen 

To  Messrs.  Overall,  Son  and  Co. 

Dr.  to  insurance  for  16501.  on  Agatha 

at  30«.  per  oent .£24  15    0 

Dn^  ...        ...        ...        ...        ...      04    3 

Lees  10  per  cent,  discount  for  cash  on 
23/.10«.3d 2    7    0 

£22  12  8 
Tatlock  Bsothebs. 
On  the  27th  Nov.  prisoner  was  at  Crage's 
ooanting  house,  and  Cfrage's  clerk  said  to  him, 
"  By  the  by,  Mr.  Tatlock,  we  have  an  account  due 
to  you  "  (alluding  to  the  above).  Prisoner  replied, 
"Oh,  never  mind  that,  I  shall  have  to  give  you  a 
cheque  presently.'*  The  loss  of  the  Agatha  was  by 
this  time  known.  The  clerk,  in  consequence  of 
this  statement  by  the  prisoner,  did  not  give  him 
a  cheque  for  the  amount  of  the  premium.  On 
the  27th  Nov.  1875,  Crage  having  heard  of  the 
loss  of  the  Agatha,  gave  the  prisoner  directions  to 
obtain  tlie  money  on  the  policies,  and  wrote  to 
him  as  follows : 

IfOttdon,  27th  Nov.  1875, 102,  Lower  Thames-street. 
Meun.  Tatlook  and  Brothers. 

Gentlemen, — Herewith  we  hand  yon  the  neceeeary 
^oeaments  for  reoovering^  the  amount  insnred  on  Agatha, 
l^rwiok,  and  list  of  same,  which  please  sign  and  return 
P6r  bearer. — We  are,  gentlemen,  yours  truly,  S.  Overall, 
dov  and  Comfant. 

With  that  letter  Crage  sent  to  prisoner,  and 
prisoner  received  three  policies  of  insurance  for 
the  sums  of  650L  in  the  Archangel  Office,  500^  in 
the  Imperial  Office,  and  5002.  by  underwriters,  the 
captain's  protest,  and  bill  of  lading,  and  a  letter 
^m  Lloyd's  agent. 

On  the  17th  Dec.  the  prisoner  received  from  the 
Imperial  Office  the  50OI.  on  their  policy  by  a 
cheque  payable  to  his  order,  and  he  paid  that 
cheque  into  his  own  bank,  the  Union,  to  his  own 
credit,  and  it  was  cashed  and  credited  to  him. 

On  the  31st.  Deo.  the  prisoner  received  from 
the  Archangel  Office  the  6502.  on  their  policy,  by 
ft  cheque  payable  to  his  order,  and  he  paid  that 
cheque  into  his  own  bank,  to  his  own  credit,  and 
it  was  cashed  and  credited  to  him. 

On  the  11th  Jan.  1876,  prisoner  wrote  and  sent 
to  Crage  the  following  memorandnm : 


\ 


London,  10th  Jan.  1876. 
From  Tatlock  Brothers. 

To  Messrs.  S.  Overall,  Son  and  Co. 
Or.— By  total  loss  per  il^at^  ...  ^£1650  0  0 
Lees  oommission  receiying     16  10    0 

jei633  10    0 
Due  17th  Jan.  1876  subject  to  payment  bj 
underwriters. 

Tatlock  Biiothibs. 

Crage  called  on  prisoner  twice  for  the  money, 
and  the  prisoner  said  it  was  not  due  nntil  (he  17ih 
Jan.  Again  on  the  18th,  Crage  called  upon  him 
and  asked  for  the  money,  and  prisoner  ssid  he 
could  not  let  him  have  it  at  present,  but  should  be 
able  to  let  him  have  it  on  Saturday,  or  some  of  it. 

On  the  19th,  prisoner  went  to  Crage  and  said 
he  could  not  get  the  money  till  Saturday,  and 
would  let  Crage  know  on  the  following  Thursday 
how  much  he  (prisoner)  could  get  by  Saturday. 
On  the  20th  Jan.  p'risoner  wrote  and  sent  to  Crage 
the  following  memorandum : 

London,  20th  Jan.  1876. 
From  Tatlock  Brothers. 

To  Messrs.  S.  Oyeiall,  Son  and  Co. 
Agatha. 
Dear  Sirs, — ^We  fear  that  we  shall  be  unable  to  exceed 
10002.  upon  the  loss  for  the  aboye-named  vessel  on  Satur- 
day next. — ^Yours  truly,  Tatlock  Bbothbbs. 

/  Upon  the  receipt  of  that  memorandum  Crage 
called  upon  prisoner  for  the  money,  who  said,  "It 
would  be  impossible  for  a  broker  to  carry  on  his 
business  if  he  had  to  pay  immediately."  Crage 
replied,  "  Having  had  the  money,  as  I  presume 
you  have,  you  should  pay  it  at  once.  You  have  no 
business  to  withhold  it.  Let  me  see  the  policies.'* 
Prisoner  thereupon  went  to  a  safe  and  rummaged 
it  and  then  said,  "I  have  not  the  policies,  the 
office  has  kept  them."  Crage  rephed,  "The 
office  would  not  have  kept  them  unless  they  had 
paid  for  them."  The  prisoner  said,  "  Two  of  the 
offices  have  settled  with  me  in  account;"  and 
ppsoner  then  handed  to  Crago  one  of  the  three, 
VIZ.,  the  underwriter's  policy  for  bOOl.,  and  Crage 
himself  obtained  the  money  on  that  policy. 

The  prisoner  never  paid  Crage  any  money,  and 
on  the  27th  Jan.  1876,  he  filed  his  petition  for  liqui- 
dation, with  a  statement  of  debts  2500L,  and 
returned  Crage  as  a  creditor  for  11 12^  5s.  lid. 
The  iruMtee  under  the  prisoner's  liquidation 
received  the  balance  (about  BOOL)  standing  to  the 
credit  of  the  prisoner  at  the  Union  Bank ;  and  five 
creditors  only  having  proved  under  the  liquidation, 
the  prisoner  s  discharge  under  the  liquidation  was 
granted.  Mr.  Crage  did  not  prove  but  repudiated 
the  liquidation  altogether. 

It  was  contended  by  Mr.  Straight,  on  behalf  of  the 
prisoner,  that  the  facts  as  proved  did  not  show  the 
prisoner  to  have  committed  the  offence  mentioned 
in  the  statute,  and  that  I  ouffht  so  tell  the  jury. 
I,  however,  laid  the  facts  before  the  jury,  and 
asked  them  the  following  questions,  viz. : 

1.  Did  Crage  intrust  the  prisoner  with  the  two 
policies  of  insurance  P 

2.  Did  he  intrust  him  with  them  for  a  special 
purpose  P 

3.  Was  that  special  purpose  that  he  should 
receive  the  moneys  and  forthwith  pay  over  the 
moneys  when  received  to  Crage  P 

4.  Had  the  prisoner  any  authority  to  sell, 
negotiate,  transfer,  or  pledge  them  P 

5.  Did  he,  in  violation  of  good  faith,  and  con- 
trary to  the  purpose  for  which  they  were  intmsted 
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to  him,  convert  any  part  of  the  proceeds  to  his 
own  use  P 

The  jury  answered  questions  1, 2,  3.  and  5  in  the 
affirmative,  and  No.  4  in  the  negative,  and  under 
my  direction  they  found  the  prisoner  guilty,  and 
the  verdict  was  so  recorded. 

The  question  reserved  by  me  for  the  consider- 
ation of  the  Court  above,  is  whether  the  facts  as 
proved  were  sufficient  to  constitute  the  offence 
mentioned  in  the  statute,  or  whether  I  ought  to 
have  directed  the  jury  to  find  a  veridct  of  not 
guilty. 

The  prisoner  is  in  custody  awaiting  judgment. — 
B.  Malcolm  Kerk,  Commissioner,  &c. 

June  24?. — Straight,  for  the  prisoner. — The 
prisoner  was  indicted  under  the  (Second  branch  of 
sect.  75  of  the  24  &  25  Vict.  c.  96,  for  unlawfully 
concerting  in  violation  of  good  faith,  and 
contrary  to  the  purpose  for  which  the  same 
were  ei.trusted  to  him,  the  proceeds  of  cer- 
tain valuable  securities  intrusted  to  him  for  a 
special  purpose,  that  is  to  say,  that  he  should 
receive  the  sums  payable  thereon  and  forthwith 
pay  over  the  same  to  the  prosecutor.  The  75th 
section  provides  for  two  distinct  offences.  The 
first  branch  provides  for  the  case  of  an  agent 
**  intrusted  with  money,  or  a  security  for  the  pay- 
ment of  money,"  with  a  direction  in  writing  as  to 
the  application  thereof,  who  shall  in  violation  of 
good  faith  and  contrary  to  the  terms  of  such 
direction  convert  the  same  or  any  part  of  the  pro- 
ceeds to  his  own  use  or  benefit,  or  the  use  or 
benefit  of  any  person  other  than  the  person  by 
whom  he  shall  have  been  so  intrusted.  The  second 
branch  provides  for  the  case  of  an  agent  intrusted 
with  "  any  chattel  or  valuable  security,  or  any  power 
of  attorney  for  the  sale  or  transfer  of  stock  "  for 
safe  custody  or  any  special  purpose  without  any 
authority  to  sell,  negotiate,  transfer  or  pledge, 
who  shall  in  violation  of  good  faith  and  contrary  to 
the  purpose  for  which  the  same  shall  have  been 
intrusted,  sell,  negotiate,  transfer,  or  pledge,  or  in 
any  manner  convert  to  his  own  use  or  benefit,  or 
the  use  or  benefit  of  any  person  other  than  the 
person  by  whom  he  shall  have  been  so  intrusted, 
such  chattel  or  security  or  the  proceeds  of  the 
same  or  any  part  thereof."  Upon  this  indictment 
under  the  second  branch  the  conviction  was  wrong, 
for  there  was  no  dealing  by  the  prisoner  with  the 
policies  of  insurance  contrary  to  the  purpose  for 
which  the  same  were  intrusted  to  him.  It  will 
not  do  to  say  the  offence  is  divisible  into  two 
parts,  (1)  converting  the  security,  (2)  converting 
the  proceeds,  for  it  is  contended  '^hat  to  render  the 
agent  liable  for  converting  the  proceeds  he  must 
first  convert  the  security  contrary  to  the  terms  of 
the  provision.  The  case  of  Reg  v.  Cooper  (12  Cox, 
0.  C.  too ;  L.  Rep.  2  C.  C.  K  127)  is  in  favour  of 
the  prisoner.  In  the  present  case  the  prisoner 
was  intrusted  with  the  policies  of  insurance  to 
collect  what  was  due  upon  them.  He  was  en- 
titled to  hand  them  over  to  the  underwriters  ;  and 
the  cheques  he  received  for  the  losses  were  payable 
to  his  order,  and  there  vias  nothing  wrong  in  his 
paying  them  in  to  his  own  bankers.  Then  at  what 
moment  nas  there  any  fraudulent  conversii  n 
within  the  meaning  of  the  section  P  According  to 
the  course  of  dealing  the  prisoner  was  entitled  to 
deduct  what  was  owing  to  him  by  the  prosecutor 
for  premiums  and  commissioUi  There  was  no 
eyidence  in  the  case  of  any  fraudulent  conversion 
at  the  time  he  paid  the  cheques  into  bis  bankers. 


He  was  entitled  to  bold  the  cheques  according  to 
the  usage  of  business  among  insurance  brokers. 

Besley,  for  the  prosecution. — First,  as  to  the  con- 
struction of  the  statute.  The  second  branch  of 
sect.  75  comprehends  two  cases,  (I)  where  the 
agent  fraudulently  converts  the  valuable  security, 
(2)  where  he  fraudulently  converts  the  proceeds  of 
a  valuable  security  correctly  dealt  with.  That 
this  is  the  right  construction  would  appear  to  be 
so  from  the  course  of  legislation  on  this  subject. 
The  first  statu te^  52  (ieo.  3,  c.  63,  s.  1,  did  not 
contain  the  words  "  or  the  proceeds  of  the  same." 
They  were  introduced  into  the  7  &  8  Geo.  4,  c.  29, 
s.  49,  apparently  to  meet  cases  like  the  present^ 
and  the  24  &  25  Vict.  c.  76,  s.  75,  follows  the  words 
of  that  enactment.  The  case  of  Reg.  v.  Cooper 
may  be  reviewed.  Secondly,  as  to  the  facts  stated 
in  the  case.  [Cockburn,  C.J. — What  evidence 
was  there  to  show  that  the  prisoner  was  bound,  to 

Eay  over  the  proceeds  by  a  certain  day  P]  The 
roker's  month  had  elapsed  when  he  was  asked  to 
pay  over  the  proceeds;  Besides,  after  verdict  the 
court  will  assume  that  there  was  evidence  to  sup- 
port the  finding  of  the  jury:  (Hayman  v.  The 
Qupen,  L.  Rep.  8  Q.B.  102).  Cur.  adv.  tmtt. 

Nov.  18. — Cockburn,  C.J. — The  defendant  was  in- 
dicted under  the  75th  section  of  the  24  &  25  Vict, 
c.  96.  The  facts  are  as  follow  :  Having  negociated 
as  broker  certain  policies  of  insurance  on  a  ship 
belonging  to  bhe  prosecutor,  and  the  ship  having 
been  lost,  the  defendant  was  intrusted  with  the 
policies  for  the  purpose  of  collecting  the  amounts 
due  upon  them.  These  ho  received  in  cheques  pay- 
able to  his  own  order,  which  he  indorsed  and  paid 
into  his  bankers  to  his  own  credit ;  but  be  failed, 
either  then  or  at  any  time  afterwards,  to  pay  the 
amount  to  the  prosecutors,  and  two  months  later 
filed  a  petition  for  liquidation.  The  jury,  in 
answer  to  questions  specifically  put  to  them  by  the 
learned  commissioner  before  whom  the  case  was 
tried,  found  expressly  that  the  prisoner  was  in- 
trusted with  the  policies  for  a  special  purpose* 
namely,  that  he  should  receive,  and  when  re- 
ceived, forthwith  pay  over  the  moneys  to  the  pro- 
secutors. They  further  found  that  the  prisoner 
bad  no  authority  to  sell,  negotiate,  transfer,  or* 
pledge  the  policies  ;  and  that,  in  violation  of  good 
faith,  and  contrary  to  the  purpose  for  which  «hey 
were  intrusted  to  him,  he  converted  the  proceeds 
to  his  own  use.  Upon  which  they  were  directed 
by  the  learned  commissioner  to  find  the  prisoner 
guilty.  The  question  submitted  to  ns  is,  whether 
the  facts  as  proved  were  sufficient  to  constitate 
the  offence  mentioned  in  the  statute,  or  whether 
the  jury  should  have  been  directed  to  find  a  verdict 
of  not  guilty.  It  appears  to  me  plain  that  there 
has  been  a  miscarriage  in  this  case.  But  I  scarcely 
know  in  what  position  we  are  placed  as  to  the 
decision  we  can  pronounce,  whether  our  opinion 
is  asked  upon  the  facts  as  found  by  the  jary»  ot 
on  the  facts  as  proved  by  the  evidence ;  it  being  to 
my  mind  perfectly  plain  iiot  only  that  the  riffht 
questions  nave  not  been  put  to  the  jury,  but  also 
that  the  answers  to  the  questions  as  pat  Are 
directly  contrary  to  the  evidence.  The  propef 
remedy  would  be  a  new  trial,  but  that  we  have  no 
authority  to  direct.  I  thihkj  however,  that  tiM 
form  in  which  the  question  is  put  loaves  it  open 
to  us  to  say  whethei*  the  learned  oommiasioneri 
instead  of  putting  any  questions  to  the  jary* 
should  not  upon  the  evidence  have  directed  them 
to  acquit  the  prisoner ;  and  this,  I  think,  wonld 
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have  been  the  proper  course,  the  evidence  being, 
in  JDj  opinion,  insufficient  to  warrant  a  conviction. 
The  case  tarns  on  the  constmction  of  the  second 
branch  of  the  section  referred  to,  which  enacts 
that  "whosoever  having    been   intrusted    either 
solely  or  jointlv  with  any  other  person,  as  a  banker, 
merchant,  broker,  attorney,  or  other  agent,  with 
any  chattel  or  valuable  security,  or  any  power  of 
attorney  for  the  sale  or  transfer  of  any  share  or 
interest  in  any  public  Stock  or  Funds,  whether  of 
^e  United  Kingdom  or  of  any  Foreign  State,  or 
in  any  stock  or  fund  of  any  body  corporate,  com- 
pany, or  society,  for  safe  custody  or  for  any  special 
purpose  without  any  authority  to  sell,  negotiate, 
transfer,  or  pledge,  shall   in   violation  of  good 
faith,  and  contrary  to  the  object  or  purpose  for 
which  such  chattel,  security,  or  power  of  attorney 
shall  have  been  intrusted  to  him,  sell,  negotiate, 
transfer,  pledge,  or  in  any  manner  convert  to  his 
ovrn  use  or  benefit,  or  the  nse  or  benefit  of  anv 
person  other  than  the  person  by  whom  he  shall 
have  been  so  intrusted,  such  chattel  or  security,  or 
the  proceeds  of  the  same  or  any  part  thereof,  or 
the  share  or  interest  in  the  stock  or  fund  to  which 
such  power  of  attorney  shall  relate,  or  any  part 
thereof,    shall  be  guilty  of  a  misdemeanor.       I 
entertain  very  serious  doubt  whether  a  policy  of 
insurance  comes  within  this  section.    The  term 
**  chattel "  is  intended,  I  think,  to  apply  to  objects 
which  can  be  sold,  bartered,  or  pledged,  and  a 
policy  of  insurance  cannot  be  said  to  be  a  "  valu- 
able security  "  any  more  than  a  contract  of  sale  or 
any    other   contract.     It    is   simply  a   contract 
whereby,  in  consideration  of  a  premium,  one  party 
iuBores  another  against  a  given  loss.    Unless  the 
loss  occurs  nothing  is  payable.  A  valuable  security 
is  one  on  which  money  is  payable  irrespective  of 
any  contingency.    Moreover,  a  policy  of  insurance 
upon  which  money  is  received  is  neither  "  sold," 
"  negotiated,"  "  transferred,"  or  **  pledged,"  in  any 
sense  of  the  word.    The  money  due  on  it  is  paid, 
and  the  contract  comes  to  an  end,  just  as  when 
money  is  paid  on  a  contract  of  sale.    I  likewise 
entertain  very  serious  doubt  whether  this  enact- 
ment extends  to  a  case  in  which  a  person  intrueted 
with  anV  of  the  instruments  enumerated  in  the 
section  for  the  purpose  of  disposing  of  it  or  receiv- 
ing money  on  it,  having  done  so  embezzles  the 
proceeds.    The  enactment,  if  the  words  are  care- 
fully followed,  appears  to  me  to  apply,  and,  indeed, 
to  be  intended  to  apply  solely  to  the  dealing  with 
securities  without  authority,  and  contrary  to  the 
pnrpofle  for  which  they  were  intruBted,  and  in  so 
doing  converting  the  instrument  or  the  proceeds 
of  it  to  the  use  of  the  party  so  violating  his  trust. 
But  here  the  party  uses  the  instrument  for  the 
very  purpose  for  which  it  was  intrusted  to  him, 
namely,  that  of  receiving  the  money  due  on  it. 
Let  ns  assume,  for  the  purpose  of  the  argument, 
that  he  afterwards  embezzled  the  money.    He  still 
cannot  be  said  to  have  dealt  with  the  policy  "  with- 
out authority,"  which  by  the  express  terms  of  the 
statute  is  an  essential  element  of  the  offence.    It 
may,  however,  be  said,  that  if  an  instrument  is 
intrusted    to   a  person  for  the  purpose  of  his 
receiving  money  npon  it  and  handing  over  the 
money  so  received  to  the  principal  he  receives  it 
for  a  **  special  purpose,"  and  that  if  the  agent 
receives  such  money  with  the  intention  of  apply- 
ing it  to  his  own  nse  instead  of  handinjg;  it  over 
to  the  person  employing  him,  the  authority  being 
▼icdated  by  the  intended  fraud,  he  is  acting  with- 


out  authority  as  well  as  in  violation  of  good  faith. 
Assuming;  this  to  be  so,  and  that  a  party  receiving 
money  on  an  instrument  intrusted  to  him  for  the 
special  purpose  of  his  receiving  the  money  due 
upon  it,  and  forthwith  handing  such  money  over 
in  specie,  and  who  at  the  time  he  receives  the 
money  intends  in  violation  of  good  faith,  to  apply 
it  to  his  own  use,  commits  the  offence  created  by 
the  statute,  I  doubt  exceedingly  whether  that 
would    be    so,  where    the    money  having    been 
received  with  an  honest  intention,  the  fraudulent 
design  of  misappropriating  it  afterwards  arose. 
If  this  doubt  be  well  founded,  it  would  be  a 
question  for  the  jury  whether  the  defendant  at 
the  time  he  received  the  money  intended  to  ap- 
propriate it  to  his  own  purposes,  a  question  which 
was  not  submitted  to  the  jury  in  the  present 
case.    At  all  events,  it  is  to  my  mind  perfectly 
clear  that  unless  there  was  at  the  time  the  money 
was  received  the  fraudulent  intention  of  keeping 
the  money,  in  which  case  the  statute  may  possibly 
apply,  it  cannot  apply  to  a  case  in  which,  by  the 
understanding  of  the  parties,  the  person  receiving 
the  money  is  not  to  hand  it  over  at  once  to  the 
principal,  but  is  to  carry  it  to  an  acconnt  between 
them  and  to  pay  it  only  in  settlement  of  such 
account.     That  such  was  the  understanding  be- 
tween the  prosecutors  and  the  defendant  whether 
as  arising  from  the  general  custom  of  trade  as 
between  insurance  brokers  and  their  principals, 
or  from  the  course  of  dealing  between  these  imme- 
diate parties  appears  to  me  to  result  from  the 
evidence.    No  evidence  having  been  given  as  to 
any  general  custom,  I  dp  not  think  we  are  at 
liberty  to  take  notice  of  the  statement  of  such  a 
custom  occurring  in  any  work  on  insurance  law ; 
but  sufficient  evidence  of  the  understanding  be- 
tween the  parties  is  to  be  found  in  the  fact  that 
when  the  defendant  is  applied  to  for  the  money 
received  on  the  policies,  he  answers,  while  acknow- 
ledging the  receipt,  that  it  will  not  be  due  to  the 
prosecutor  for  a  month,  and  this  is  acquiesed  in ; 
affording,  as  it  seems  to  me,  at  all  events  prima 
facie  (and  no  evidence  was  offered  on  the  part  of 
the  prosecution  to  rebnt  the  presumption)  good 
ground  to  infer  that  the  defendant  either  by  the 
custom  of  business,  or  the  course  of  dealing  between 
himself  and  his  principals,  was  entitled,  instead  of 
paying  over  the  money  at  once,  to  hold  it  and 
treat  it  as  his  own  for  a  time,  settling  for  it  only 
in  account  when  the  time  for  settlement  came. 
If  such  were  not  the  terms  on  which  the  defendant 
was  employed,  it  was  for  the  prosecution  to  rebut 
the  inference  which  arises  from  the  facts  I  have 
referred  to.    Assuming  such  a  case  to  be  within 
the  statute,  it  would  be  a  question  for  the  jury 
whether  the  defendant  at  the  time  the  money  was 
received  intended  to  embezzle  it.    Possibly  proof 
that  a  party  receiving  money  under  such  circum- 
stances was  and  knew  himself  to  be  hopelessly 
insolvent,  and  being  aware  that  his  account  at  his 
bankers  was  heavily  overdrawn,  paid  the  money 
in  to  the  credit  of  his  account,  knowing  that  the 
effect  of  his  so  doing  would  be  that  it  would  be 
totally  lost  to  the  party  entitled  to  it,  might  be 
sufficient  evidence  of  an  intention  to  convert  the 
proceeds  to  his  own  use,  although  under  other 
circumstances  the  payment  of  the  money  into  his 
bankers    might   have  been  perfectly  legitimate. 
But  the  only  evidence  of  insolvency  in  the  present 
case  was  that  two  months  after  the  receipt  of  the 
I  money  the  defendant  filed  a  petition  for  liquida- 
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tion.  At  the  time  he  reoeived  it  he  may  have 
been  solvent.  It  was  for  the  prosecation  to  give 
evidence  as  to  the  state  of  his  circnmstanoes, 
if  it  conld  be  shown  that  he  was  insolvent  when 
the  money  was  received,  so  as  to  raise  the  infer- 
ence that  in  paying  it  into  his  bankers,  he  intended 
to  defrand  the  prosecutor  of  the  amoant.  Ko 
such  evidence  having  been  given,  I  think  that 
even  supposing  the  case  to  be  within  the  statute, 
as  to  wnich  I  entertain  great  doubt,  the  learned 
Commissioner  should  have  held  that  there  was  no 
case  to  go  to  the  jury,  and  should  have  directed 
an  acquittal.  I  am  therefore  of  opinion  that  the 
conviction  was  wrong,  and  should  oe  quashed. 

Kelly,  C.B. — I  think  it  is  so  lar  doubtful 
whether  a  marine  policy  of  insurance  upon  which 
a  loss  has  occurred  and  a  sum  of  money  has 
become  payable  is  a  chattel  or  a  valuable  security 
within  the  meaniug  of  the  75th  section  of  the  Act, 
that  I  do  not  feel  justified  in  dissenting  from  the 
judgment  of  acquittal  upon  which  the  other 
members  of  the  Court  have  agreed.  In  addition, 
however,  to  the  judgment  of  Baron  Pollock,  in 
which  I  entirely  concur,  I  would  observe  that  I 
cannot  accede  to  the  doctrine  that  because  a  man 
whose  duty  it  is  to  pay  over  a  sum  of  money  to 
another,  pays  it  into  nis  bankers,  and  afterwards 
draws  it  out  by  cheques,  and  then  goes  into 
liquidation  or  becomes  bankrupt,  he  may  not 
have  been  guilty  of  a  criminal  onenoe  within  this 
statute,  or  of  what  under  other  circumstances, 
would  have  amounted  to  embezzlement.  It  ap- 
pears to  me  that  if  the  prisoner  after  he  had  re- 
ceived the  money  and  ought  to  have  paid  it  to  the 
Srosecutors,  and  after  paying  it  into  his  bankers 
rew  it  out  a^ain,  knowing  that  he  was  insolvent, 
and  applied  it  to  his  own  use,  knowing  that  he 
conld  never  make  it  good,  he  was  guilty  of  fraudu- 
lently converting  the  proceeds  of  the  policy  to  his 
own  use,  and  that  if  tne  policy  had  clearly  been  a 
chattel  within  the  statute,  tne  conviction  would 
have  been  right.  But  for  the  reasons  already 
stated,  I  agree  that  it  should  be  quashed. 

Bkamwell,  B. — I  am  of  opinion  for  the  reasons 
given  in  mj  brother  Amphlett's  judgment,  that 
these  policies  were  not  valuable  securities  en- 
trusted to  the  prisoner  for  a  special  purpose  within 
the  meaning^  of  the  second  part  of  sect.  75,  but 
were  securities  for  money  witnin  the  first  part  of 
the  section,  and  were  entrusted  to  the  prisoner 
for  such  purpose  as  to  make  the  case  within  the 
first  part  had  there  been  a  direction  in  writing, 
and  as  there  was  none,  the  conviction  cannot  be 
sustained. 

Amphlett,  B. — I  am  of  opinion  that  the  con- 
viction must  be  quashed.  The  indictment  is 
framed  upon  the  second  branch  of  the  75th  seo- 
tion  of  tne  24  &  25  Yiot.  c.  96,  and  the  case 
alleged  against  the  defendant  is,  that  being  en- 
trusted as  a  broker  with  certain  ship  policies  for 
the  special  purpose  of  receiving  the  monies  doe 
thereon  and  paying  over  the  same  forthwith  to 
the  prosecutor,  he  fraudulently  converted  the 
same  to  his  own  use.  Now  looking  at  both 
branches  of  the  section  which  we  ought  to  do  for 
the  purpose  of  arriving  at  the  true  meaning  of 
either,  it  appears  to  me  that  the  second  branch 
only  deals  with  the  case  of  chattels  and  securities 
sola  or  converted  into  money  without  authority, 
and  does  not  embrace  in  its  provisions  policies 
like  these  which  were  entrustea  to  the  defendant 
for  collection.     For  we  must  obaerye  tiiat  the 


section  only  relates  to  certain  classes  of  agents 
whom  the  Legislature  has  not  thought  fit  to  make 
amenable  to  the  ordinary  Jaw  of  embezzlement, 
and  it  is  only  therefore  under  defined  conditions 
and  safeguards  that  such  agents  can  be  proceeded 
against  criminally  for  misappropriating  moneys  or 
securities  entrusted  to  them.  The  general  scheme 
appears  to  be  this.  If  moneys  or  securities  which 
they  are  authorised  to  convert  into  money,  are 
entrusted  to  agents  of  this  character,  they  are 
only  answerable  criniinally  for  a  fraudulent  mis- 
appropriation if  a  direction  in  writing  as  to 
the  disposal  of  such  monies  was  given.  That  is 
provided  for  by  the  first  branch  of  the  section^ 
which  embraces  the  case  we  are  considering,  for  I 
cannot  doubt,  having  regard  to  the  Interpretation 
Clause  that  the  policies  were  securities  for  the 
payment  of  money  within  the  meaning  of  the 
section.  There  remained  the  case  (which  was 
supposed  also  to  require  the  protection  of  the 
criminal  law)  of  chattels  or  securities  entrusted  to 
such  agents  for  safe  custody,  or  for  some  special 
purpose  without  authority  to  sell  or  convert  into 
money,  and  that  is  provided  for  by  the  seoond 
branch  of  the  section,  which  makes  such  agents 
criminally  liable  for  a  fraudulent  misappropriation 
of  such  last  mentioned  chattels  or  securities,  or  of 
the  proceeds  of  the  same.  It  has  been  argued 
that  these  last  words  can  have  no  meaning  unless 
they  are  held  to  refer  to  securities  other  than 
those  which  they  had  no  authority  to  convert  into 
money.  I  think  this  is  a  mistake ;  these  words  are 
not  to  be  found  in  the  first  Act  (52  Geo.  3,  o.  63) 
on  this  subject,  but  were  inserted  in  the  subsequent 
Acts  for  the  obvious  purpose,  as  it  appears  to  me 
of  meeting  the  case,  wmch  may  well  happen,  of 
such  agent  selling  or  at  all  events  alleging  that  he 
had  sold  honestly  though  without  authority,  and 
afterwards  yielding  to  temptation  and  fraudulently 
converted  the  proceeds  to  his  own  use.  Without 
these  words  the  agent  in  such  a  case  would  esoape, 
or  it  might  at  all  events  be  more  difficult  to  con- 
vict him.  The  irrational  consequences  that  might 
occur  if  securities  dealt  with  by  the  first  were  also 
held  to  be  comprised  in  the  second  branch  of  the 
section  are  numerous,  and,  as  it  appears  to  me, 
afford  a  strong  argument  that  it  was  not  so 
intended  by  the  Legislature.  For  instance,  if  you 
gave  such  an  agent  money  for  a  particular  pur- 
pose, but  not  expressed  in  writing,  he  would  not 
be  criminally  responsible ;  but,  if  you  had  given 
him  a  cheque  and  told  him  verbally  to  get  it  cashed 
and  apply  the  proceeds  in  the  same  way,  he  would. 
What  is  the  sense  or  meaning  of  such  a  distinction  P 
Is  he  not  as  soon  as  he  cashes  the  cheque,  entrusted 
with  the  amount  exactly  in  the  same  way  as  if  it 
had  been  handed  over  to  him  directly  by  his 
principal  P  Again  it  is  admitted  on  all  hands  that 
if  a  debenture  or  other  security  be  entrusted  to  a 
bi'oker  with  authority  to  sell,  negotiate,  transfer, 
or  pledge,  the  case  would  not  be  within  the  seoond 
branch  of  the  section ;  and  that,  in  the  absenoe  of 
a  written  direction  as  to  the  disposal  of  the  pro- 
ceeds, he  would  be  civilly,  only  not  criminally, 
responsible;  but  according  to  the  argument  if 
the  security  were  intrusted  to  him  for  the  purpose 
of  collecting  the  moneys  due  upon  it^  he  would  be 
criminally  responsible  for  the  misapplication  el 
the  prooeeds.  I  confess  I  cannot  see  any  reason 
why  ho  should  be  criminally  responsible  in  ooa 
case  but  not  in  the  other.  It  is  certainly  diffioolt 
to  bring  a  broker  so  authorised  to  collect  moneys 
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"doe  on  a  secnrity  within  the  desoription  of  an 
agent  authorised  to  sell,  negotiate,  transfer,  or 
pledge,  although,  I  think,  there  is  Uttle  doabt  but 
that  the  framers  of  the  section  by  the  use  of  the 
latter  words  imagined  that  they  had  exhausted 
every  means  of  converting  securities  into  money. 
I  do  not,  however,  think  it  necessary  to  deal  with 
that  difficulty,  since  my  judgment  is  based  not 
upon  subtleties  of  language,  but  upon  the  broad 
ground  that  according  to  the  true  construction  of 
the  section,  cases  which,  if  there  had  been  a  written 
direction  would  have  fallen  within  the  first  branch, 
do  not  in  the  absence  of  such  written  direction 
fall  within  the  second  branch  of  the  section.  In 
iiact,  I  think  that  the  cardinal  principle  of  the 
section  is  that  such  an  agent  is  only  in  the  absence 
of  a  written  direction  to  be  criminally  responsible 
for  moneys  which  may  come  into  his  hands  by 
some  unauthorised  act  of  his  own.  This  construc- 
tion of  the  section  was  adopted  and  formed  the 
ground  of  an  unanimous  decision  of  the  Court  of 
Appeal  consisting  of  five  judges,  in  Beg.  v.  Oooper 
(L.  Bep.  2  C.  C  127),  and  I  think  we  are  bound  by 
that  authority,  even  if  it  be  the  fact,  as  is  alleged, 
that  there  was  another  ground  unnoticed  by  the 
counsel  who  argued,  or  the  Judges  who  decided  the 
case,  which  might  have  supported  the  decision. 
Upon  the  other  point  argued  before  us  as  to  the 
sufficiency  of  the  evidence  in  point  of  fact  to 
support  the  conviction,  I  will  only  say  that  I  find 
it  very  difficult  to  understand  what,  if  anything, 
the  learned  judge  has  referred  lo  us  beyond  the 
lef^  question  on  which  I  have  already  expressed 
my  opinion.  If  he  meant  to  ask  us  whether  the 
&cts  stated  in  the  case  justified  the  findings  of  the 
juiy,  I  should  sav  they  did  not,  for  I  can  find  in 
the  facts  as  statea  no  evidence  at  all  of  the  special 
purpose  stated  in  the  indictment,  and  consequently 
none  of  the  alleged  conversion. 

B&ETT,  J.  and  Fibld,  J.  acquiesced  in  the  judg- 
ment of  Amfulstt,  B.,  and  Archibaij),  J.  di^ 
daring  the  Long  Vacation. 

Pollock,  B. — In  so  far  as  the  decision  of  this 
case  depends  upon  the  proper  construction  to  be 
pat  upon  the  section  of  the  statute  under  which 
the  prisoner  was  indicted,  the  24  &  25  Vict.  c.  96, 
8.  75,  I  entertained  during  the  argument,  and 
still  entertain,  considerable  doubt.  I  have  had, 
however,  the  advantage  of  seeing  the  judgments 
which  have  been  prepared  tij  my  learned  brothers, 
and  thinking  as  I  do  that  the  conviction  was  un*- 
satisfactory  for  reasons  to  which  I  will  presently 
refer,  I  am  not  prepared  to  differ  with  the  view 
which  has  been  taken  by  the  majority  of  the  court 
apon  the  construction  of  a  statute  which  is 
undoubtedly  capable  of  more  than  one  interpreta- 
tLon»  If  it  could  be  assumed  that  the  construction 
of  the  statute  which  was  insisted  upon  by  the 
prosecution  was  correct,  it  appears  to  me  that 
having  reference  to  the  duty  of  the  prisoner  to 
pay  over  to  the  prosecutors  the  sums  of  money 
which  he  had  received  in  payment  of  the  policies^ 
and  alto  to  the  false  statement  made  by  the 
prisoner  to  the  prosecutor  after  he  had  received 
these  sums,  there  may  have  been  evidence  which 
might  and  ought  to  have  been  submitted  to  the 
jury  with  a  view  to  their  finding  whether  or  no 
the  prisoner,  who  undoubtedly  had  the  money,  had 
converted  it  to  his  own  use  or  benefit  within  the 
meaning  of  the  statute.  But  the  prisoner  was  not 
a  mere  clerk  of  the  prosecutors,  he  was  an  insur- 
ance broker  oanrying  on  an  independent  business. 


It  must  be  assumed  that  he  had  many  other 
principals  for  whom  he  acted  besides  the  prosecu- 
tors, and  it  does  not  appear  what  had  been  the 
previous  course  of  dealing  oetween  the  prosecutors 
and  the  prisoner  as  to  t'le  payment  of  or  accounting 
by  the  latter  for  money  received  by  him  on  the 
settlement  of  losses.  These  are  matters  having 
an  essential  bearing  upon  the  guilt  or  innocence 
of  the  prisoner,  and  yet  they'  do  not  appear  to 
have  been  explained  by  the  evidence  or  brought 
to  the  attention  of  the  jury,  who,  by  their  answer 
to  the  third  question,  appear  to  have  assumed 
that  the  duty  of  the  prisoner  was  to  pay  over 
the  money  forthwith  without  having  their  atten- 
tion called  to  or  having  entered  on  the  con- 
sideration of  the  facts  from  which  such  a  duty 
could  be  properly  inferred.  Under  these  circum- 
stances, when  I  have  to  answer  the  question  which 
has  been  submitted  to  us  by  the  learned  Commis- 
sioner, I  cannot  say  that  I  consider  the  facts  as 
proved  were  sufficient  to  constitute  the  offence 
mentioned  in  the  statute,  and  therefore,  in  my 
judgment  the  conviction  should  be  quashed. 

Conviction  quashed. 


Baiv/rdav,  Nov,  25, 1876. 

(Before  Oockbukn,  C.J.,  Lord  Coleridge,  C.J., 
Cleasby  and  Pollock,  BB  ,  and  Field,  J.) 

Beg.  v.  Gale. 

Embezzlement — Proceeds  of  cheque — For  or  on  oc- 
cowU  of  master — Indictment — 24  ^  25  Vict.  e.  76, 
«.  68. 
The  head  office  of  an  msv/rance  compa/ivy  was  at  L., 
and  there  were  branch  offices  at  M.  and  G.     The 
local  managers  at  M,  and  0.  having  moneys  to 
remit  to  the  head  office,  paid  them  into  local  banks , 
obtaining  cheques  thereon  for  the  amount  payahU 
to  ihe  order  of  the  prisoner  {the  chief  manager,  at 
the  head  office),  and  forwarded  the  cheques  by 
letter  to  the  head  office.    It  was  the  prisoner's 
duty  to  open  the  letters  at  the  head  office,  receive 
the  remittanceSf  and  ha/nd  the  same  over  to  the 
cashier.     The  local  managers  at  M.  and  O.  re- 
miited  by  letter  two  such  cheaues  for  2002.  and 
400{.  respectively  to  the  head  office,  which  the 
prisoner  duly  received.    He  indorsed  the  hills, 
got  them  discounted  by  friends  of  his  own,  instead 
of  handing  them  to  the  cashier  to  pay  into  the 
company*s  bank,  and  converted  the  proceeds  to  his 
own  use : 
Held,  thoit  the  prisoner  received  the  proceeds  for 
and  on  account  of  his  ma^iters,  and  thai  he  was 
properly  indicted  for  embezzling  the  ntoney. 
At  the  quarter  sessions  for  the  borough  of  Liver- 
pool, James  Edward  G&\e  was  tried  before  me  upon 
an  indictment  consisting  of  two  coants,  in  the  first 
of  which  the  prisoner  was  charged  with  having, 
on  the  19th  May  1874,  when  a  derk  and  servant 
to  the  London  and  Lancashire  Fire   Insurance 
Companv  (Limited),  embezzled  400Z.,  the  property 
of  his  said  jnasters,  and  in  the  second  of  which  he 
was  charged  with   having,  when   in    the    same 
capacity  and  on  the  same  day,  embezzled  200L, 
abo  the  property  of  his  said  masters. 

The  evidence  in  support  of  the  charge,  so  fiskr  as 
the  same  is  material,  was  as  follows : 

The  said  company's  head  office  is  in  Liverpool. 
There  are  branch  offices  at  Manchester,  GlaucQW, 
and  elsewhere.  The  prisoner  was  the  hfad 
-manager  of  the  company,  and  was  their  clerk  and 
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servant.  In  ordinary  course  he  opened  all  letters 
and  received  all  remittances  sent  to  the  head  office, 
and  handed  the  remittances  to  the  cashier,  who 
kept  the  ordinary  hooks  under  the  superinten- 
dence of  the  prisoner  as  manager,  and  those  hooks 
were  from  time  to  time  suhmitted  to  and  checked 
b^  Mr.  Blenham,  the  company's  accountant  at 
Liverpool. 

It  frequently  happened  that  the  managers  of 
the  provincial  offices  remitted  cash  or  cheques  to 
the  prisoner  as  chief  manager,  which  it  was  the 
duty  of  the  prisoner  to  hand  on  receipt  to  the 
cashier,  and  in  the  case  of  cheques  it  was  the 
duty  of  the  prisoner  to  indorse  them,  if  they  were 
payable  to  his  order,  and  they  were  then  paid  into 
the  company's  bankers  by  the  cashier,  and  ac- 
counted  for  in  the  books. 

On  the  19th  May  1874,  the  prisoner  received  on 
aooount  of  the  company,  by  post  from  Glasgow,  a 
oheoue  dated  the  18th  May  1874,  for  400Z.,  drawn 
bv  the  manager  of  the  Glasgow  branch  upon  the 
dommercial  Bank  of  Scotknd,  payable  to  the 
prisoner's  order.  On  the  same  a&j  the  prisoner 
also  received  on  account  of  the  company,  by  post 
finom  Manchester,  a  cheque  for  200Z.,  dated  the 
19th  May  1874,  drawn  by  the  manager  of  the 
Manchester  branch  upon  the  Manchester  and 
Gounty  Bank  (Limited),  payable  to  the  prisoner's 
order. 

The  prisoner  did  not  hand  over  either  of  these 
cheques  to  the  cashier,  or  inform  him  or  anyone 
else  of  their  receipt,  except  that  he  acknowledged 
the  receipt  of  them  to  the  Glasgow  and  Manchester 
managers  respectively. 

On  the  same  day,  the  19th  Mav,  the  prisoner 
indorsed  and  cashed  both  the  cheques  through 
private  friends  of  his  own,  who  gave  him  the  cash 
and  paid  the  cheques  into  their  own  banks.  Later 
in  the  day  the  prisoner  paid  6001.  in  bank  notes 
and  gold,  which  was  probably  the  produce  of  the 
cheques,  to  the  cashier  of  the  company,  saying 
that  he  wished  it  to  go  against  his  salary,  which 
was  then  overdrawn  to  that  amount.  The  cashier, 
supposing  the  money  to  be  the  prisoner's  own, 
received  it  from  him,  and  handed  back  to  the  pri- 
soner I.O.n.s  for  the  amount  which  he  nad 
received  from  the  prisoner  in  respect  of  the  over- 
draft. ' 

Shortly  after  sending  the  cheques,  the  Qlasffow 
and  Manchester  managers,  according  to  their 
usual  practice,  sent  to  the  prisoner  financial  state- 
ments, which  among  other  things  contained 
entries  of  the  sending  of  these  cheones.  These 
statements  should  have  been  handea  to  the  ac- 
countant by  the  prisoner,  who,  however,  suppressed 
them  both. 

The  prisoner's  salary  was  IbOOl,  a  jrear. 

The  fact  of  the  prisoner  having  received  the 
cheque  for  200L  was  not  known  to  the  company  or 
the  accountant  till  about  a  month  later.  The 
prisoner,  when  questioned,  said  he  would  put  it  all 
right,  and  nothmg  was  done  in  respect  of  it  at 
that  time.  The  remittance  of  the  cheque  for  400L 
was  not  known  to  the  company  or  the  accountant 
till  about  four  months  afterwards,  when  the  pri- 
soner was  no  longer  in  the  company's  service.  The 
prisoner  became  bankrupt,  and  the  company 
proved  upon  his  estate  for  the  amount  of  the 
cheques.  The  prisoner  never  accounted  for  either 
the  cheques  or  the  money. 

At  the  close  of  the  case  for  the  proseontion, 
counsel  for  the  prisoner  submitted  that  tiie  pri-  ' 


soner  could  not  be  properly  convicted  of  embes- 
zling  either  of  the  sums  charged  in  the  indictment, 
inasmuch  as  the  cheques  were  sent  to  the  prisoner 
payable  to  his  order,  and  required  his  indorsement, 
and  the  prisoner  was  entitled  to  cash  the  cheques 
and  receive  the  cash  which  was  paid  to  him  in 
respect  of  them,  and,  therefore,  there  was  no 
embezzlement  by  him  of  the  said  sums  or  either 
of  them.  It  was  also  submitted  that  there  was  no 
embezzlement,  because  the  identical  money  re- 
ceived for  the  cheques  was  paid  to  the  cashier, 
although  it  was  so  paid  as  the  prisoner's  own 
money  and  in  discharge  of  so  much  of  his  own 
overdraft. 

I  ruled  that  there  was  evidence  of  embeule- 
ment,  but  consented  to  reserve  the  questions  for 
the  consideration  of  the  Gourt  for  Grown  Oases 
Beserved. 

The  jury  convicted  the  prisoner.  I  did  not 
sentence  him,  but  remanded  him  until  the  decimon 
of  the  Gourt  to  the  borough  gaol  at  LiverpooL 

The  question  for  the  Gourt  is,  whether  there  was 
evidence  of  embezzlement  which  I  was  justified  in 
leaving  to  the  jury. 

John  B.  Aspinall,  Becorder  of  LiverpooL 

14th  Nov.  1876, 

Torr,  Q.G.  (Kennedy  with  him)  for  the  prisoner. 
— ^The  prisoner  was  improperly  convicted  of 
embezzlement.  There  was  no  embezzlement  heret 
but  it  was  a  mere  transference  of  the  oheqoes 
from  the  master  to  the  prisoner,  and  like  the  case 
where  a  master  hands  money  to  one  servant  to 
give  to  another  for  a  specific  purpose,  and  that 
other  applies  the  money  to  his  own  use.  ([CocK- 
BUKN,  G.J. — No;  here  the  prisoner  receives  a 
piece  of  paper  from  his  master,  which  he  is  to 
convert  into  money.]  The  cheque  was  not  payable 
until  the  prisoner  put  his  name  on  it.  (jLord 
GoLERiDGE,  G. J.,  referred  to  Beg,  v.  Keenctf  11  GoK 
G.  G.,  128 ;  L.  Bep.  1  G.  G.  B.  113,  to  show  that 
where  a  servant  has  embezzled  a  cheque  ^  and 
converted  it  into  money,  he  may  be  indicted  either 
for  embezzling  the  cheque  or  the  money.]  The 
contention  is  mat  this  was  not  a  case  of  embezzle- 
ment, but,  if  anything,  one  of  larceny,  and  the 
prisoner  was  not  indicted  or  convicted  for  larceny. 
In  the  present  case,  the  prisoner  indorsed  the 
cheques,  and  got  cash  for  them  from  his  own 
friends,  not  from  the  banks  on  which  the  cheques 
were  drawn.  This  cash  was  not  paid  to  the  pri- 
soner for  or  in  the  name  or  on  aooount  of  his 
masters  within  the  meaning  of  the  stat.  24  &  25 
Vict.  c.  76,  s.  68.  The  cheques  were  sent  by  the 
local  managers  as  a  means  of  forwarding  money 
which  was  constructively  in  possession  of  the 
masters  through  them.  [Gockbttrn,  G.J. — ^How 
does  this  case  differ  from  that  of  a  servant  who 
gives  a  receipt  before  a  customer  will  pay  P]  Tba 
following  cases  were  then  referred  to: 

Reg.  V.  TTtlson,  9  Car.  &  P.  27 ; 

Reg.  T. Beaumont, 6 Cot C.C.2l0d;  28L.J.HM.C.; 

Reg,  V.  Harrit,  6  Ck>z  G.  C.  863 ; 

Reg.  V.  Tfcorp,  8  Cox  C.  C.  29 ;  27  L.  J.  2W,  M.  0. : 

JB«9.  V.  OttUum,  11  Coz  C.  C.  469 ;  L.  Bep.  2  C.  C.  B.  SB. 

Again,  the  money  in  this  case  was  received  on 
the  prisoner's  own  account,  and  not,  in  the  VkngQMffb 
of  the  statute,  "  for  or  on  account  of  masters." 
The  cheques  may  have  been  received  by  him  by 
virtue  oi  his  employment,  but  the  maoey  wae 
received  en  his  own  account. 

Bag.  V.  irai««r«,  8  Cox C.  C.  178 ;  2  Cm.  AKir.98(K 

No  counsel  appeared  for  the  proaecutioB. 
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GocKBVRN,  G.J. — I  entertain  no  doubt  that  this 
conyiction  must  stand.    The  principal  facts  appear 
to  be  these  :  The  prisoner  was  the  chief  manager 
at  the  head  office  of  a  Fire  Insurance  Gompany,  at 
laverpool,  which  had  branch  offices  at  Manchester, 
Glasgow,  and  elsewhere,  and  when  money  was 
to  be  remitted  from  the  branch  offices  to   the 
principal  one  under  the  management  of  the  pri- 
BODfiT,  the  mode  of  remittance  was  by  paying  the 
money  into  a  local  bank  and  obtaining  a  cheque 
upon  that  bank  payable  to  the  prisoner's  order, 
and  then  forwarding  the  cheque  m  a  letter  to  the 
principal  establishment.      It  was  the  prisoner's 
duty  to  open  the  letters  and  receive  all  remittances 
sent  to  the  head  office,  and  hand  the  remittances 
to  the  cashier.    That  being  his  duty,  the  prisoner 
opened  the  letters  containing   the  two  cheques 
remitted  by  the  managers  of  the  Manchester  and 
Glassow  branches,  and  he  then  indorsed  them  and 
got  them  discounted  by  intermediate  parties,  and 
then  paid  the  amount  to  the  cashier  to  go  against  his 
salary,  which  was  then  overdrawn  to  that  amount. 
Upon  these  facts  there  can  be  no  doubt  that  the 
prisoner  was  intrusted  with  the  cheques  with  a 
knowledge  of  the  purpose  for  which  they  had 
been  received,  and  that  ne  mieht  have  been  found 
g:ailty    on   an    indictment   ror    embezzling    the 
cheques.    Bat  instead  of  that  he  has  been  found 
guilty  of  embezzling  the  money,    the    proceeds 
of  the  cheques.  ^  The  only  difficulty  in  the  case, 
which  however  is  a  superficial  one,  is  that  the 
cheques  were  cashed  not  b^  the  banks  on  which 
they  were  drawn,  bat  by  mtermediate  persons. 
It  was  ingeniously  argued  that  inasmuch  as  the 
cheques  were  discounted  for  the  prisoner's  con- 
venience by  intermediate  persons  with  a  knowledge 
that^  they  were  not  his  cheques,  the  money  so 
obtained  was  not  paid  on  accoant  of  his  masters. 
That  is  not  the  right  way  to  constrae  the  matter. 
The  question  is  whether  the  prisoner  received  the 
proceeds  on  accoant  of  his  master  P    The  case 
may  be  illustrated  thus  :  A  man,  intrusted  with  a 
cheque  to  cash,  meets  a  friend  in  the  street  and 
says  to  him,  it  is  not  convenient  for  me  to  go  to 
the  bank,  will  you  cash  this  cheqne  for  me  P  and 
the  friend  does  cash  it.    That  is  like  the  present 
case.    The  moment  the  prisoner  cot  the  cash  for 
the  cheque  it  was  his  duty,  both  morally  and 
legaUy,  to  take  and  hand  it  over  to  his  masters. 
That  is  the  common  sense  view :  and  I  entertain 
no  doubt  that  the  money  was  received  by  the 
prisoner  in  this  case  on  accoimt  of  his  masters, 
and  that  the  conviction  for  embezzlement  was 
n^t. 

Xrord  GoLEBiDGS,  G.J. — ^I  am  of  the  same  opinion. 
I  will  only  add  that  the  words  of  the  statute  "  for 
or  in  the  name,  or  on  account  of  his  master," 
seem  to  refer  to  cases  where  it  is  the  known  duty 
of  the  servant  to  pay  the  money  received  over  to 
the  master. 

Clbasbt,  B. — ^I  am  of  the  same  opinion.  If 
ih»  prisoner  had  received  the  cash  from  the  banks 
there  could  have  been  no  doubt  that  he  received 
it  for  and  on  account  of  his  masters,  and  I. think 
it  can  make  no  difference  that  instead  of  receiving 
it  from  the  banks  he  got  it  from  another  person. 
In  both  cases  the  money  was  obtained  for  his 
employers. 

Pollock,  B. — ^I  am  of  the  same  opinion.  The 
words  '*  or  by  virtue  of  such  employment,"  which 
were  in  the  previous  statate  of  embezzlement,  the 
7  A  8  Geo.  4%  c.  29,  s.  47,  were  omitted  in  the 


recent  statute,  with  the  view  of   meeting  oases 
where  the  money  was  obtained  not  by  virtue  of 
the  employment,  but  as  here,  on  account  of  the 
master. 
Field,  J. — ^I  am  of  the  same  opinion. 

ConvieHon  ajmned. 


Satwrdwy,  Dec,  2, 1876. 

(Before  Gockbitrn,  G.J.,    Lord  Golekidgb,  G.J., 

Gleasbt  and  Pollock,  BB.,  and  Field,  J.) 

Beg.  t;.  Langton. 

Evidence  —  To    refresh    memory — Document    not 
written  by  witneea — Limited  Joint  Stock  Com* 
pany. 
It  was  the  prisoner's  duty,  as  a  timekeeper,  io  give 
to  a  derk  {not  the  pay  clerk)  a  list  of  the  number 
of  days  on  which  each  workman  had  worked,  and 
it  was  the  clerk's  d/uty  to  enter  these  times  in  the 
tim^  book,  and  the  amount  of  wages  due  to  each 
workman  OMording  to  such  returns ;  and  from 
the  time  book  at  the  time  of  paying  the  wages  it 
was  the  prisoner's  duty  to  read  out  aloud  the 
number  of  days  each  man  had  worked,  and  the 
wages  were  then  paid  to  the  workman  by  the  pay 
derk.     The  prisoner  had  wilfully  falsified  the 
list  by  overstating  the  time  one  of  the  workmen 
had  worked,  and  the  false  staJtement  was  entered 
in  the  time  book  by  the  derk,  and  wages  caleulcUed 
accordingly.    On  the  pay  da/y  the  entries  were 
read  out  aloud  by  the  prisoner,  and  the  amount 
of  wages  so  represented  paid  to  the  workman. 
Un  an  indidm^nt  against  the  prisoner  for  fcdse 
pretences,  the  pay  clerk  was  called  as  a  witness, 
and  not  remembering  the  particulars  of  the  entries, 
he  was  allowed  to  refresh  his  memory  by  reference 
to  the  time  book,  because  he  saw  the  entries  at  the 
pa/y  time  when  they  were  read  out  by  the  prisoner, 
and   knew    that    the   prisoner    then    read  the 
entries  correctly,  and  that  he,  witness^  had  paid 
the  sums  mentioned  in  those  entries,  althnugh  the 
entries  were  not  made  by  himself. 
Held,  thai  the  time  book  was  properly  admitted  to 

refresh  the  witness's  memory. 

Parol  evidence  that  a  Joint  Stock  Company  Limited 

has  acted  as  an  incorporated  company  is  sufficient 

evidence  of  its  incorporation  as  a  limited  eom^ 

pany  on  an  indictment  for  false  pretences  in 

which  the  property  obtained  is  alleged  to  be  the 

property  of  the  A.  B,  Company,  Limited. 

The  prisoner,  Edward  Langton,  was  tried  before 

me  at  the  adjourned  Qaarter  Sessions  of  the  Peace 

held  at  Kirkdale,  in  the  Goanty  of  Lancaster,  on 

the  11th    July  last    past,  upon    an    indictment 

charging  him  in  the  first  and  second  counts  with 

obtaining  by  false  pretences  from  Thomas  Ghitson 

certain  money  of  the  Tawd  Yale  Golliery  Gompany, 

Limited,  with  intent  to  defraud  ;  and  in  the  third 

connt  with    obtaining    by  false   pretences  from 

Samuel  Higginbottom  certain  other  money  of  the 

said  company  with  intent  to  defraud. 

A  copy  of  the  indictment  accompanies  and  is  to 
be  taken  as  part  of  this  case. 

The  prisoner  was  in  the  service  of  the  said 
company  as  one  of  their  time  keepers,  and  it  was  hia 
daty  to  give  in  to  another  clerk  fortnightly  a  list 
of  the  number  of  days  on  which  the  workmen  in 
the  employ  of  the  company  had  worked  during 
the  preceding  fortnight.  It  was  the  dutv  of  the 
clerk  to  enter  in  the  time  book  these  nambcrs  and 
the  amount  of  the  wages  due  to  each  workman 
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aocordingto  the  nnmber  of  days  worked,  and  from 
this  time  book  at  the  time  of  paying  the  work- 
men's wages  it  was  the  prisoner's  daty  to  read 
oat  aloud  the  number  of  the  days  each  man 
had  worked,  and  the  wages  were  then  paid  to 
the  workmen  by  the  pay  clerk  accordingly. 
Boberfc  Aspinwall,  a  workman  in  the  employ  of 
the  company,  kept  a  provision  shop  on  his  own 
account,  at  whicli  the  prisoner  dealt,  and  at  the 
time  when  the  prisoner  made  the  false  pretences 
charged  in  the  indictment,  he  was  indebted  to  the 
said  Robert  Aspinwall.  The  14th  April  last  past 
was  the  day  on  which  the  wages  earned  daring 
the  fortnight  preceding  the  11th  April  became 
payable.  jDuring  that  fortnight  Aspinwall  had 
worked  twelve  days  and  no  more,  and  there  was 
due  to  him  in  respect  of  his  said  work  the  sum  of 
21.  11«.,  and  no  more,  his  wages,  being  4^.  Sd.  a 
day.  At  some  time  between  the  said  11th  and 
14th  April  the  prisoner  asked  Aspinwall  how 
many  days  he  had  worked  during  the  fort- 
night. Aspinwall  told  him  as  the  fact  was, 
that  he  haa  worked  twelve  days.  The  prisoner 
then  asked  Aspinwall  how  much  money  he,  the 
prisoner,  owed  Aspinwall  in  respect  of  provi- 
sions bought  of  him  by  the  prisoner,  and  on 
Aspinwall  telling  him  the  amount,  the  prisoner 
said,  "  I  will  put  it  down  to  your  time."  There 
was  no  evidence  of  the  time  list  handed  in  by  the 
prisoner  in  respect  of  that  fortnight ;  but  the  time 
t>ook  was  made  up  apparently  according  to  the 
same  course,  and  in  the  time  book  the  number  of 
fifteen  days  and  a  half  day  was  entered  as  the  time 
which  Aspinwall  had  worked  during  that  fort- 
night, and  the  sum  of  31.  5«.  lOd.,  beinff  at  the  rate 
of  4i8,  Sd,  per  day  for  fifteen  days  and  a  half  day« 
was  entered  as  the  amount  of  the  wages  due  to 
him.  These  entries  the  prisoner  read  out  aloud 
at  the  pay  time  on  the  said  14th  April,  and  the 
pay  clerk,  the  said  Thomas  Ohitson,  then  handed 
to  Aspinwall,  in  the  presence  of  the  prisoner,  the 
sum  of  SI.  5«.  10/2.  accordingly.  The  12th  day  of 
the  following  month  of  May  was  the  day  on  which 
the  wages  earned  during  the  fortnight  preceding 
the  9th  May  became  payable.  During  that  fortnight 
Aspinwall  had  worked  twelve  days  and  no  more, 
ana  there  was  due  to  him  in  respect  of  such  work, 
at  the  same  rate  of  48.  3d.  a  day,  the  sum  of 
21,  lis.,  and  no  more.  On  the  said  9th  May  the 
prisoner  asked  Aspinwall  what  time  he  had  worked 
during  that  fortnight,  and  how  much  he,  the 
prisoner,  owed  Aspinwall.  Aspinwall  then  told 
the  prisoner,  an  the  facts  were,  that  he,  Aspinwall, 
had  worked  twelve  days,  and  that  the  prisoner 
owed  Aspinwall  the  sum  of  ISs,  6d,,  which  he  had 
paid  for  the  prisoner  at  his  request.  The  prisoner 
then  said  that  he  would  pfut  the  said  sum  of 
18«.  6d.  to  As  pin  wall's  time.  At  the  pay  time  on 
the  said  12th  May,  the  number  of  days*  work 
entered  in  the  time  book  to  the  credit  of  Aspin- 
wall was  sixteen  days  and  a  half  day.  and  the  sum 
of  SI.  10«.  Id.  was  entered  as  the  amount  due  to 
him  in  respect  of  such  work.  These  entnes  the 
prisoner  read  out  aloud  at  the  said  pay  time,  and 
the  said  pay  clerk  then  handed  to  Aspinwall  the 
sum  of  SI.  10*.  Id.  accordingly. 

The  9th  day  of  the  following  month  of  June  was 
the  day  on  which  th«^  wages  earned  during  the 
fortnight  preceding  the  6th  June  became  payable. 
During  that  fortnight  Aspinwall  had  worked 
twelve  days,  and  no  more,  and  there  was  due  to 
him  in  respect  of  such  work,  at  the  same  rate  of 


4a.  3^.  a  day,  the  smn  of  21.  11b.,  and  no  more. 
On  the  said  Qth  June  the  prisoner  asked  Aspin- 
wall what  time  he  had  worked  durinff  that  fortnight, 
and  what  the  prisoner  owed  Aspinwul  for  provisions. 
Aspinwall  then  told  the  prisoner,  as  the  facts  were, 
that  he,  Aspinwall,  had  worked  twelve  days,  and  the 
amount  wnich  the  prisoner  owed  Aspinawli  for 
provisions,  upon  which  the  prisoner  said  to 
Aspinwall  that  he,  the  prisoner,  would  put  down  to 
Aspinwall's  time  the  amount  so  owing  by  the 
piisoner  to  Aspinwall.  On  the  said  6th  and  9t^ 
June,  Samuel  Higginbottom,  the  secretary  of  the 
said  company,  was  acting  as  and  for  the  pay  clerk* 
and  made  up  the  time  book  for  the  wages  which 
became  payable  on  the  said  9th  June,  and  the 
prisoner  gave  in  the  number  of  fourteen  days  and 
three  quarters  of  a  day  as  the  time  which  Aspin- 
wall had  worked  during  the  said  fortnight.  The  time 
book  was  then  n&de  up  hy  Higginbottom 
according  t6  the  usual  practice,  and  on  the  said 
9th  June  the  prisoner,  at  the  pay  time  read  oat  from 
the  said  time  book  fourteen  days  and  three  qaarten 
of  a  day  as  Aspinwall's  time,  and  3L  2«.  Sd.  as 
the  sum  owing  to  Aspiwnall  in  respect  of  snoh 
work.  As  to  ^1  the  charges  against  the  prisoner, 
Aspinwall  proved  the  sums  of  money  he  had 
received  on  the  said  pay  davs  and  the  number  of 
the  days  for  which  ne  had  been  so  paid  wages, 
but  in  respect  of  the  charges  mentioned  in  the 
first  and  second  counts  Thomas  Chitson,  the  pay 
clerk,  was  called  as  a  witness  before  Aspinwall  gave 
his  evidence^  The  prisoner's  counsel  objected  to 
Chitson  being  allowed  to  refer  to  the  time  book  to 
enable  him  to  say  for  how  many  days  work  and 
what  amounts  of  money  he  had  paid  Aspinwall  on 
the  said  14th  April  and  12th  May.  The  counsel 
contended  that  as  Chitson  had  not  made  the 
entries  in  the  time  book  he  ought  not  to  be 
allowed  to  refer  to  it  to  refresh  his  memory,  but 
ab  Chitson  proved  that  he  had  seen  those  entries 
whilst  the  prisoner  was  reading  out  aloud  at  the 
pay  time,  and  that  though  at  the  time  of  the  trial 
he  did  not  remember  the  particulars  of  the  entries 
without  referring  to  the  book,  yet  he  knew  that  at 
the  pay  time  the  prisoner  read  the  entries  correctly, 
and  he,  Chitson,  had  paid  the  sums  which  were 
mentioned  in  those  entries. 

I  allowed  his  evidence  to  go  to  the  juzy,  re* 
serving  the  point  for  the  opinion  of  this  court. 

As  to  all  tne  ooonts  the  prisoner's  ooansel  con- 
tended that  it  was  necessary  in  support  of  the 
indictment  to  prove  that  the  Tawd  Yale  Colliery 
Company  (Limited)  was  an  incorporated  company; 
that  this  could  not  be  proved  by  parol  evidence 
only,  and  that  as  there  was  only  the  parol  evidence 
of  witnesses,  who  swore  that  the  company  was 
incorporated,  I  ought  to  direct  an  acquittal  of  the 
prisoner. 

To  this  the  counsel  for  the  prosecntion,  replied 
that  as  by  virtue  of  sect.  88  of  the  statute  24  «  25 
Vict.  c.  96,  the  indictment  would  be  snfficieot 
without  alleging  any  ownership  of  the  •nkODiBf, 
that  the  references  to  the  company  might  have 
been  omitted  without  ritiatinff  the  indictment,  and 
that  the  allegations  as  to  the  company  might, 
therefore,  be  rejected  as  enrplnsage 

I  declined  to  direct  an  aoouittal,  and  left  the 
evidence  to  the  jary  aooordinglv,  but  I  reserved  a 
case  on  this  point  abo  for  um  opinion  ol  thii 
court. 

The  jury  fotind  the  prisoDer  gnilty. 

The  court  sontenoed  him  to  twelve  montlii' 
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impruonment  with  hard  labour,  sabjeot  to  the 
opinion  of  this  coart  as  to  whether  I  was  right  in 
orermling  the  objection  raised  on  behalf  of  the 
IMisoner  by  his  counsel. 

Edwa&d  Gibbon,  Chairman. 

No  ooonsel  appeared  on  either  side. 

CocKBTTBir,  G.J. — As  to  the  first  point,  whether 
ander  the  circumstances  the  time  book  could  be 
looked  at  by  the  pay  clerk  to  refresh  his  memory, 
it  appears  to  me  that  it  could.  It  would  be  very 
dangerous  to  allow  such  a  course  where  the  entry 
has  only  been  seen  by  the  witness  in  the  absence 
of  the  prisoner,  but  in  this  case  the  witness  had 
actually  seen  the  entry  at  the  time  it  was  read  out 
aloud  by  the  prisoner,  and  knew  that  the  prisoner 
had  read  it  correctly,  and  that  he  had  paid  the 
wBgoa  according  to  the  entry.  The  witness  was, 
^erefore,  properly  allowed  to  refresh  his  memory 
from  the  time  book.  As  to  the  second  point,  it 
was  not  necessary  to  prove  strictly  that  the  com- 

Sany  was  a  limited  company  under   the  Joint 
feock  Companies  Act.  Evidence  that  the  company 
had  acted  as  such  was  sufficient. 

liord  CoLSBiDGE,  C.J.,  Clbasbt,  B.,  Pollock,  B., 
and  Field,  J.  concurred. 

Conviction  affirmed. 


S^mmt  Court  of  |uMratar£. 

COURT   OF    APPEAL. 

SmraOS  AT  WESTMINSTER.  • 

Beported  by  W.  Applitov,  Esq.,  Buriflt«r<«t-LAW. 


(Before  Coleridge,  C  J.,  Melush,  L.J.,  Bbett, 
and  Amfhlett,  J  J.  A) 

Tuesday,  Nov.  7,  1876. 

Beg.  on  the  Fbosbcution  of  Haeobaves  and 
OTHEBS  V,  Steel  asb  othebs. 

J^ppeal  in  criminal  cases — Proceedings  on  Orown 
side  of  Queen's  Bench  Division — Order  for  costs 
on  a  criminal  information — Judicature  Act  1873 
(36  ^  37  Vict.  c.  66),  ss,  19,  4,7 ;  Judicaiwre  Act 
1876  (38  ^  39  Vict,  c  77),  s.  19,  Oder  LXIL, 
6  4-7  Viet.  c.  96,  s.  8. 

The  Judicaiwre  Acts  of  1873  and  1875  have  not 
changed  the  practiee  and  procedure  in  criminal 
cases ;  there  is  therefore  no  appeal  in  such  cases 
fuaXess  there  is  error  of  2ato  wpon  the  record,  or 
unless  a  point  hoe  oeen  reserved  for  the  con- 
eideration  of  the  Court  of  Crown  Cases  Beserved. 

An  order  for  costs  m,ade  on  the  trial  of  a  criminal 
information  is  a  proced/ure  in  a  criminal  cause, 
and  therefore  such  an  order  made  on  the  Crown 
eide  of  the  Queen's  hench  Division  cannot  he  the 
eubjed  of  an  appeaL 

This  was  an  appeal  from  an  order  made  hy  the 
Qoieen's  Bench  DiTision  (on  the  Crown  side),  dis- 
dbargin^  a  rule  calling  on  the  defendants  to  show  ( 
canse  why  the  taxation  of  the  defendant's  costs 
shoold  not  be  reviewed.  A  criminal  information 
had  been  filed  aranst  the  defendants  f(.r  an 
alleged  libel,  and  the  trial  had  resulted  in  a  verdict 
of  not  guilty.  The  defendants  were  accordingly 
entitled  under  the  provisions  of  6  &  7  Vict.  c.  96, 
8.  8f  "to  recover  from  the  prosecutors  the  costs 
anstained  by  the  defendant  by  reason  of  such 


information,*'  and  the  master  had  allowed  the 
defendants  certain  items  to  which  the  prosecutors 
had  objected ;  they  had  accordingly  ootained  the 
above  rule,  and  on  its  being  discharged  they 
appealed  to  this  court.  On  the  appeal  being  called 
on 

C.  Bussell,  Q.C.  with  him  Crompton,  for  the 
respondents,  objected  to  the  jurisdiction  of  the 
court.  This  case  is  a  criminal  case,  and  in  such  a 
case  there  is  no  appeal,  therefore  the  Court  of 
Appeal  has  no  jurisdiction  to  entertain  this  case. 
The  order  discharging  the  rule  is  an  order  made 
on  the  Crown  side  of  the  Queen's  Bench  Division, 
and  is  therefore  an  order  in  a  criminal  cause.  A 
criminal  information  is  the  alternative  given  in 
the  statute  (6  &7  Vict.  c.  96  s.  8),  for  an  indict- 
ment, and  as  on  an  indictment  there  can  be  no 
appeal  save  for  some  matter  of  error  on  the  record, 
so  on  this  order  there  can  be  no  appeal.  [Hellish, 
L.J. — If  there  is  an  appeal  in  this  case,  ^ould 
there  not  also  be  an  appeal  if  the  court  were  to 
refuse  a  rule  for  a  criminal  information?]  It 
would  seem  so.  The  contention  for  the  appellants 
would  seem  to  be  that  sect.  19  of  the  Judicature 
Act  1873,  gives  a  general  right  of  appeal  and 
that  there  is  no  provision  in  either  of  the  Judica- 
ture Acts  limiting  that  right,  but  it  will  be  found 
that  sect.  47  of  the  Act  of  1873  expressly  pro- 
vides that  '*  no  appeal  shall  lie  from  any  ju<^ment 
of  the  High  Court  in  any  criminal  cause  or  matter 
save  for  some  error  of  law  upon  the  records,"  and 
sect.  19  of  the  Act  of  1875  provides  that  the 
practice  and  precedure  in  criminal  cases  shall  be 
the  same  as  it  was  before  the  passing  of  the 
Judicature  Acts. 

AspinaU,  Q.C.'(with  him  Sutton),  for  the  appel- 
lants.— It  is  submitted  that  the  general  rignt  of 
appeal  given  by  sect.  19  of  the  Act  of  1873,  is  not 
limited  by  sect.  47  of  the  same  Act,  nor  by  Order 
LXII ,  for  they  only  apply  to  cases  reserved  for 
the  Court  of  Criminal  Appeal,  and  not  to  criminal 
proceedings  in  any  other  court.  Further,  this  is 
not  a  criminal  matter,  it  is  merely  a  question  of 
costs ;  a  question  which  arises  on  the  conclusion 
of  all  criminal  and  penal  proceedings.  The  cri- 
minal proceedings  were  between  the  Crown  and 
the  defendants,  whereas  this  is  a  civil  right 
between  the  prosecutors  and  the  defendants. 

The  following  are  the  sections  of  the  Acts  of 
Pariiament  referred  to  in  the  argument : 

Judicature  Act,  1878,  leot.  19.  The  said  Oonrt  of 
Appeal  shall  hare  jnrisaiotion  and  power  to  hear  and 
determine  appeals  from  any  judgment  or  order,  saye  as 
hereinafter  mentioned,  of  Her  Majesty's  Hiffh  Court  of 
Justice,  or  of  any  indges  or  judge  thereof  BUDJeot  to  the 
provisions  of  this  Act,  and  to  such  rules  and  orders  of 
oonrt  for  regulating  the  terms  and  conditions  onwhioh 
such  appeals  shall  be  allowed,  as  may  be  made  pursuant 
to  this  Act.  For  all  the  purposes  of  and  incidental  to  the 
hearing  and  determination  of  any  appeal  within  its  juris- 
diction, and  the  amendment,  execution,  and  enforcement 
of  any  judgment  or  order  made  on  any  snch  appeal,  and 
for  the  purpose  of  erery  other  authority  expressly  giyen  to 
the  Court  of  Appeal  by  this  Act,  the  said  Court  of  Appeal 
shall  haye  all  the  power,  authority,  and  jurisdiction  by 
this  Act  yested  in  uie  High  Court  of  Justice. 

Sect.  47.  The  jurisdiction  and  authorities  in  relation 
to  questions  of  law  arising  in  criminal  trials  which  are 
now  yested  in  the  justices  of  either  bench,  and  the 
Barons  of  the  Exchequer  by  the  Act  of  the  session  of  the 
eleventh  and  twelfth  years  of  the  reign  of  Her  jiresent 
Majesty,  chapter  seyenty-eight,  intituled  "An  Act  for 
the  further  amendment  of  the  administiation  of  the 
Criminal  Law,"  or  any  Act  amending  the  same,  shall 
and  may  be  exercised  after  the  commencement  of  this 
Act  by  the  judges  of  the  High  Court  of  Justice,  or  five 
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of  them  at  the  least,  of  whom  the  Lord  Chief  Jnstioe  of 
Enffland,  the  Lord  Chief  Jnstioe  of  the  Common  Pleas, 
ima  the  Lord  Chief  Baron  of  the  Exchequer,  or  one  of 
sndh  ohiefs  at  least,  shall  be  part.  The  determination  of 
any  snoh  question  hj  the  judges  of  the  said  High  Court 
in  manner  aloresaia  shfkll  be  final  and  without  appeal, 
and  no  appeal  shall  lie  from  any  judgment  of  the  said 
High  Court  in  any  orinmial  cause  or  matter,  save  for 
some  error  of  law  apparent  upon  the  record,  as  to  which 
no  question  shall  have  been  reserved  for  the  consideration 
of  uie  said  judges  under  the  said  Act  of  the  eleventh 
and  twelfth  years  of  Her  Majesty's  reig|n. 

Judicature  Act  1875,  sect.  19.  Subject  to  the  first 
schedule  hereto  and  to  any  rules  of  court  to  be  made 
under  this  Act,  the  practice  and  procedure  in  all 
criminal  causes  and  matters  whatsoeyer  in  the  High 
Court  of  Justice,  and  in  the  Court  of  Ap^peal  respeo- 
tiYely,  including  the  practice  and  procedure  with  respect  to 
Crown  Cases  l&serred,  shidl  be  the  same  as  the  practice 
and  procedure  in  similar  oases  in  matters  before  the 
oommenoement  of  this  Act. 

Order  LXII.  Nothing  in  these  rules  shall  affect  the 
practice  or  procedure  in  any  of  the  following  causes  or 
matters : 

Criminal  proceedings. 

Proceedings  on  the  Crown  side  of  the  Queen's  Bench 
DiTiflion. 

Coleridge,  G.J. — I  am  of  opinion  that  there  is 
no   jurisdiction   in  this  court  to  entertain  this 
appe«J,  and  I  am  of  this  opinion  on  the  ground 
that  upon  the  true  construction  of  sections  19  and 
47  of  uie  Judicature  Act  18  73,  taken  with  the  sect. 
19  of  the  Judicature  Act  of  1875,  there  is  no  ap- 
peal from  an  order  made  on  the  Grown  side  of  the 
Queen's  Bench  division.    Section  47  of  the  Act  of 
1873  dealt  in  its  earlier  part  with  the  court  of 
Grown  Gases  Beserved  alone,  and  it  then  eoes  on  to 
enact  as  follows :  "  The  determination  of  any  such 
question  by  the  judges  in  manner  aforesaid,  shall 
be  final  and  without  appeal,  and  no  appeal  shall 
lie  from  any  judgment  of  the  High  Gourt  in  any 
criminal  cause  or  matter  saye  for  some  error  oi 
law  apparent  upon  the  record,  as  to  which  no  ques- 
tion shall  have  beenreseryed  for  the  consideration 
of  the  judges."    Now  this  latter  clause  applies  to 
the  present  case,  as  this  is  a  case  where  no  Ques- 
tion is  reserved  for  the  consideration  of  the  juages, 
and  doubtless  it  was  inserted  in  order  to  save  any 
right  of  appeal  which  did  at  the  time  of  the  passing 
of  the  Act  exist,  but  it  does  not  destroy  the  dis- 
tinct enactment  contained  in  the  preceding  sen- 
tence which  is  to  the  effect  that  no  appeal  shall  lie 
from   any   judgment  of  the   High  Court  in  any 
criminal    casa     1  asked  during   the   course   of 
the  argument  whether  the  words  of  the  latter  por- 
tion of  section  47  must  be  held  to  be  simply  a 
repetition  of,  and  in  no  way  an  extension  oi,  the 
words  which  had  been  inserted  just  above,  and  it 
did  not  appear  that  any  sufiBcient  answer  could  be 
given  to  the  question.    I  also  observe  that  it  is 
expressly  provided  by  Order  LXII.  of  the  Bules  of 
Gourt  that  nothing  in  the  rules  is  to  change  the 
course  of  proceedings  on  the  Grown  side  of  the 
Queen's  Bench  Division,  and  that  adds  force  to  the 
contention  that  it  was  not  the  intention  to  give 
any  appeal  in  criminal  cases  where  there  was  not, 
prior  to  the  Judicature  Act,  any  right  of  appeal. 
Then  it  is  argued  that  this  is  not  a  judgment  in 
any  criminal  cause  but  that  this  is  merely  an  order 
which  follows  on  a  side  bar  rule  drawn  up  on  a 
judgment.  I  am,  however  of  opinion  that  the  word 
''judgment"  in  section  47  of  the  Act  of  1873  in- 
cludes such  an  order  as  this,  and  it  appears  to  me 
that  section  19  of  the  Act  of  1875  confirms  this 
view.     That  section  enacts  that  the  practice  and 
procedure  in  all  oriroiual  caueea  and  matters  in- 


cluding the  practice  and  procedure  with  respect  to 
Grown  Gases  Beseived  shall  be  the  same  as  the 
practice  and  procedure  in  similar  causes  and 
matters  before  the  commencement  of  this  Act. 
This  is,  as  1  think,  a  criminal  matter,  for  although 
it  is  a  criminal  information  and  not  an  indictment, 
yet,  speaking  generally,  such  an  informntion 
differs  from  an  indictment  only  in  the  absence  of 
certain  forms,  such  as  sending  the  bill  up  before 
the  grand  jury  and  the  like,  and  it  remains  equally 
a  criminal  matter.  I  am  of  opinion  that  tnis  is 
clearly  part  of  a  proceeding  in  a  criminal  cause 
or  matter,  that  is  of  a  cause  as  to  the  practice  and 
procedure  of  which  it  is  especially  enacted  that  no 
change  shall  be  made,  and  from  which,  by  aeotion 
47  of  the  Act  of  1873,  no  appeal  can  li& 

Melush,  L.  J. — ^I  am  of  the  same  opinion.  I 
think  that  the  clause  in  the  latter  part  of  seotioii 
47  means  that  there  is  now  no  appeal  in  criminal 
matters  unless  where  there  is  error  of  law  upon 
the  record,  in  which  case  alone  was  there,  prior  to 
the  Judicature  Act,  an  appeaL  If  the  oontention 
of  the  appellant  before  us  to-day  were  right,  it 
must  follow  that  there  would  be  an  appeal  from 
every  order  made  on  the  Grown  side  of  the  Queen's 
Bench  Division.  Then  is  this  an  appeal  in  a 
criminal  matter  P  I  am  of  opinion  that  if  the  sub- 
ject matter  of  the  proceeding  is  criminal,  that  then 
the  matter  is  a  criminal  matter  in  all  its  stages  and 
that  there  is  no  appeal.  It  seems  to  me  that  this 
is  the  effect  of  section  47  of  the  Judicature  Act  of 
1873,  confirmed  as  it  is  by  section  19  of  the  Act  of 
1875,  and  by  Order  62,  all  of  which  when  construed 
together  show  that  there  is  not  now,  just  as  there 
was  not  before  the  Judicature  Acts,  any  appeal 
in  criminal  cases  unless  ihere  is  error  on  the 
record. 

Brett,  J.  A. — ^The  argument  that  an  appeal  has 
been  given  in  criminal  matters  might  prxmd  facie 
gain  some  support  from  section  19  of  the  Judi- 
cature Act  of  1873,  but  the  doubt,  if  an3%  is  cleared 
up  hy  section  47  of  the  same  Act.  The  earlier 
portion  of  this  section  is  confined  to  cases  which 
come  before  the  Gourt  for  Grown  Gases  Reserved, 
while  the  latter  part  deals  with  criminal  matters 
other  than  those  which  come  before  that  oourt, 
and  then  it  in  general  words  declares  that  there 
shall  be  no  right  of  appeal.  Now,  as  to  whether 
this  order  is  a  "judgment,'*  it  may  be  observed  that 
although  in  the  interpretation  olause  of  the  Act  the 
word  "  judgment "  is  to  include  deoree,  still  it  does 
not  expressly  state  that  it  is*  to  include  snoh  an 
order  as  this;  but  as  according  to  the  provisions  of 
6  &7  Vict.  c.  96,  s.  8,  the  costs,  the  subject  of  this 
order,  are  the  inevitable  resulii  of  the  judgment  of 
the  court,  I  am  ot  opinion  that  that  which  en- 
forces this  inevitable  result  of  a  judgment  in  a 
criminal  matter  is  itself  a  proceeding  in  a  criminal 
matter,  and  that  no  appeal  can  lie  upon  it  now, 
just  as  no  appeal  could  have  been  brought  before 
the  passing  of  the  Judicaturo  Acts. 

Ahphlett,  J. a. — I  am  of  the  same  opinion. 

Solicitors  for  appellant,  James,  OurtU  and 
James. 

Solicitors  fbr  respondent,  Carter  and  Bell. 
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JwM  13, 14,  and  Dec.  1, 1876. 

(Before  CocKBiTBir,  G.  J.,  Mxllibh,  and  Jaicss,  L.JJ., 
and  Baooallay,  J  A.,  and  Abchibald,  J.)* 

NiCHOLUS  v.  Maxslahd. 

Dangerous  vroperty — Artifioidl  reservoirs — Ad  of 
Qoa — Damage — Oufner*s  liahUity. 

The  defendant  was  the  owner  of  a  series  of  artificial 
lakes,  which  had  existed  for  a  long  time  without 
causing  damage.  Upon  a  most  wvasual  rainfaU 
occurring,  the  hank  at  the  end  of  the  higher  lake 
gave  way  and  the  water  rushing  with  grecU 
violence  into  the  lakes  below  caused  their  banks 
also  to  give  way,  and  the  aggregate  volume  of 
waier  from  the  lakes  rushing  down  the  valley, 
caused  damage  to  certain  county  bridges  lower 
doum  the  stream.  On  the  trial  of  an  action  by  the 
jilaintiff,  the  surveyor  of  ihe  county,  against  the 
dffendant  to  recover  for  the  davuige  done  to  the 
bridges,  the  jwry  found  that  there  had  been  no 
negligence  in  the  consirudtum  or  the  maintenance 
of  the  lakes,  bvl  that  if  the  flood  had  been  cmtici- 
pated,  the  effect  might  hone  been  prevented, 

Mid  (affirming  the  decision  of  the  Exchequer  Divi- 
sion below)  that  the  rainfall  being  so  unusiud  as 
to  amoumt  to  "  vis  major  "  or  the  act  of  Goti,  the 
defendant  was  not  UaJble. 

Tuis  was  an  appeal  from  a  decision  of  the  Ezclie- 
qaer  Division  making  absolute  a  rale  nisi  to  enter 
a  verdiot  for  the  dSendant.  The  plaintiff,  who 
was  the  sorveyor  of  the  ooonty  of  Chester,  sned 
the  defendant,  the  owner  of  some  artificial  lakes, 
for  damage  caused  to  a  county  brid^  by  reason  of 
the  bank  of  the  defendant's  lakes  giving  way. 

At  the  trial,  before  Gockbum,  G.J.  at  the 
Chester  Summer  Assizes  1874,  the  learned  judge 
directed  a  verdict  for  the  plaintiff,  reserving  leave 
to  the  defendant  to  move  to  have  the  verdict 
entered  for  her. 

A  rale  nisi  was  accordingly  obtained  for  the 
defendant,  and  on  cause  being  shown  was  made 
absolate. 

The  plaintiff  now  appealed. 

The  case  in  the  Exchequer  Division  below  will 
be  found  fully  reported  33  L.  T.  Rep.  N.  S.  265. 

The  facts  sufficiently  appear  in  the  head  note  to 
this  report,  and  in  the  judgment  {post)  of  the 
court. 

Cotton,  Q.G.  and  Mclntyre,  Q.G.  (with  them 
Goxon)  for  the  plaintiff. — It  is  proposed  to  argue 
two  points  for  the  plaintiff.  First,  whether  not- 
withstanding the  findings  of  the  jury,  the  verdict 
tor  the  plaintiff  ought  not  to  stand;  secondly, 
that  the  findings  were  against  evidence.  [Gock- 
BUBK,  G.J. — At  the  trial  I  did  not  intend  to 
convey,  as  seems  to  be  supposed,  that  the  storm 
in  this  case  could  not  amount  to  "  vis  majpr," 
what  I  meant  to  say  was  that  it  was  a  question 
whether  a  person,  in  the  position  o\  the  defendant 
storing  up  water  is  not  liable  for  the  result  which 
ensues  if  the  act  of  God  let  the  water  loose.]  That 
is  the  point  of  law  which  it  is  proposed  to  consider 
first.  Gonceded  that  the  rainfall  was  so  great  as 
to  amount  to  what  is  known  as  the  act  of  God, 
the  defendant  is  still  liable,  having  stored  up  for 
her  own  pleasure  and  conven^nce  that  which  from 
its  nature  is  a  source  of  danger  to  others.  She  is 
not  in  the  position  of  a  carrier,  who  is  not  liable 
to  his  eropioyeis  for  loss  occasioned  by  the  act  of 
God.  She  is  rather  in  the  position  of  a  person 
who  keeps  a  dangerous  animal,  as  was  thn  case  in 

ilAe.  Gas.— Vol.  X. 


May  V.  Bwrdett  (9  Q.  B.  Bep.  101),  and  who  keeps 
it  at  his  own  penl,  and  is  liable  if  by  any  means  it 
escapes  and  injures  a  neighbour.  Water  which  is 
stored  up  in  great  Quantities  is  analogous  to  a 
dangerous  animal,  and  it  was  held  in  Fletcher  v. 
Bylands  (19  L.  T.  Bep.  N.  S.  220;  L.  Bep.  3 
Sng.  &  It.  App.  330;  37  L.  J.  161,  Ex.)  that  a 
person  stores  it  up  on  his  land  for  his  own  pur- 
poses at  his  peril.  [Gockbubn,  G.J. — There  was 
no  actus  dei  in  that  case.]  No,  and  there  is  no  case 
precisely  in  point  where  the  defendant  has  alleged 
*'  vis  major.''  [Jambs,  L.J. — Supposing  rioters  or 
the  Queen's  enemies  had  broken  down  the  bank, 
your  argument  must  go  the  length  of  saying 
that  the  plaintiff  would  be  liable?]  We  do  go 
that  length ;  it  is  not  the  letting  loose  which  is 
the  injury  complained  of,  it  is  the  having  the 
water  stored  up  at  all.  The  defendant  keeps  it  so 
collected  at  her  periL  The  distinction  contended 
for  is  pointed  out  in  two  railway  cases.  Vcwglian 
V.  The  Tuff  Vale  BaHwoAf  Company  (5  H.  &  N. 
679),  was  an  action  against  the  railway  company 
for  damage  caused  by  the  sparks  flying  from  an 
engine,  and  there  the  defendants  were  only  ex- 
cused from  liability  on  the  ground  that  an  Act  of 
Parliament  authorised  them  to  use  the  engine. 
In  Jones  v.  The  Festiniog  Railway  Company 
(L.  Bep.  3  Q.  B.  733)  where  the  injury  also  wax 
from  sparks,  it  was  held  that  as  the  defendant^  had 
not  express  power  by  statute  to  use  locomotive 
steam  engines,  they  were  liable  at  common  law. 
In  the  Madras  Railway  Company  v.  Zemindar  of 
Carvetinagarum  (30  L.  T.  Bep.  N.  S.  770)  it  was 
held  that  the  defendant  was  excused  from  liability, 
on  the  ground  that  he  was  under  an  obligation  to 
keep  and  maintain  the  works  (which  were  large 
water  tanks)  for  the  benefit  of  the  country.  This 
case  differs  from  all  those,  and  is  within  Fletcher 
V.  Rylands  (ubi  sup.).  The  defendant  has  made  a 
stream,  otherwise  innocuous,  into  a  dangerous 
reservoir;  she  is  legally  in  fault,  and  cannot 
protect  herself  by  setting  up  "  vis  major."  It  is 
not  the  natural  use  of  the  land  to  keep  a  large 
quantity  of  water  stored  up.  The  proximate  cause 
of  the  injury  to  the  bridges  was  not  the  storm, 
but  the  bank  which  the  defendant  maintained  to 
dam  up  the  water.  The  defendant  cannot  havo 
the  benefit  of  the  act  of  God  when  she  herself 
has  contributed  to  the  causing  of  the  damage.  On 
the  evidence,  and  the  findings  of  tbe  jury,  there 
is  not  sufficient  to  warrant  the  conclusion  that  this 
rainfall,  although  excessive,  amounted  to  **  vis 
major  "  or  the  act  of  God. 

Qorst^  Q.G.  and  0.  B,  Lloyd,  for  the  defendant. 
— The  whole  case  for  the  plaintiff  depends  upon 
the  analogy  between  water  stored  up,  and  a  dan- 
gerous animal.  The  analogy  fails,  because  the 
keeping  of  a  reservoir  is  not  in  itself  a  wrongful 
act,  and  a  reservoir  is  not  necessarily  a  dangerous 
property.  There  is  no  property  which  cannot, 
under  possible  circumstances,  be  a  source  of  danger, 
a  stack  of  chimneys,  or  a  field  of  corn  for  instance. 
But  property  may  be  in  its  nature  so  dangerous, 
that  a  man  keeps  it  suo  pei-iculo.  Where  it  is  not, 
he  is  liable  only  for  negligence  in  keeping  it. 
The  keeping  of  a  dangerous  animal  is  wrongful, 
and  a  person  can  be  indicted  for  it.  Water,  no 
doubt,  requires  to  be  restrained,  but  so  do  the 
walls' of  a  house,  or  they  would  fall  outwards.  As 
to  the  point  whether  the  damage  was  caused  by 
making  of  the  reservoir,  or  by  the  act  of 
Gk)d,    it    must    be    remembered    that    water   is 
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not  an  aofcive  agent,  and  has  no  volition  of  its 
own  like  a  dangerous  animal  has.  The  proximate 
cause  here  was  the  act  of  God*  There  were 
culverts  blown  up  by  the  water  that  night,  and 
it  was  the  rush  of  the  flood  in  consequence  that 
caused  the  reservoirs  to  ^ive  way.  The  defen- 
dant could  not  foresee  the  mflux  of  this  additional 
water.  This  case  differs  from  Fletcher  v.  Eylands, 
Here  there  is  the  act  of  God,  and  the  water  was 
not  stored  up  by  the  defendant  herself  as  in 
Fletcher  v.  Aylcmds.  The  defendant  has  been 
a  perfectly  innocent  person,  and  cannot  be  held 
responsible  for  what  is  occasioned  by  "  vis  major." 
They  cited 

Ca/rsiaiirs  v.  Ta/ylor,  L.  Bep.  6  Ex.  217. 

GoUon,  Q.G.  replied. — Mv  argument  was  intended 
to  apply  to  property  which  has  a  natural  tendency 
to  do  mischief,  when  it  once  gets  off  the  position  it 
is  placed  in.  The  water  has  been  kept  on  the  land, 
and  that  is  the  same  thing  as  if  the  defendant  had 
brought  it  there. 

Our.  adv.  vuU, 

Bfic  1. — ^The  following  judgment  was  delivered 

Mellish,  L.J. — This  was  an  action  brought 
by  the  county  surveyor  of  the  county  of  G  heater 
against  the  defendant  to  recover  damages  on  account 
of  the  destruction  of  a  county  bridge,  which  had  been 
carried  away  by  the  bursting  of  some  reservoirs. 
At  the  trial  before  the  Lord  Ghief  Justice  it 
appeared  that  the  defendant  was  the  owner  of  a 
series  of  artificial  ornamental  lakes,  which  had  ex- 
isted for  a  great  number  of  years,  and  had  never, 
previous  to  the  18th  June  1872,  caused  any  dam- 
age. On  that  day,  however,  after  a  most  unusual 
fall  of  rain,  the  Iskkes  overflowed;  thedamaat  their 
end  gave  way;  and  the  water  out  of  the  lakes 
carried  away  a  county  bridge  lower  down  the 
stream.  The  jury  found  that  there  was  no  negli- 
gence either  in  the  construction,  or  the  maintain- 
ance  of  the  seservoirs,  but  that  if  the  flood  could 
have  been  anticipated,  the  effect  might  have  been 
prevented.  Upon  this  finding  the  Lord  Ghief  Jus- 
tice, acting  on  the  decision  in  Fletcher  v.  Rylanda 
as  the  nearest  authority  applicable  to  the  case, 
directed  a  verdict  for  the  plaintiff,  but  gave  leave 
to  move  to  enter  a  verdict  for  the  defendant  The 
Exchequer  Division  have  ordered  the  verdict  to  be 
entered  for  the  defendant,  and  from  their  decision 
an  appeal  has  been  brought  before  us.  The  appel- 
lant relied  upon  the  decision  of  the  case  of  Fletcher 
V.  Bylands,  In  that  case  the  rule  of  law  on  which 
the  case  was  decided  was  thus  laid  down  by  Mr. 
Justice  Blackburn  in  the  Exchequer  Ghamber, 
"  We  think  the  true  rule  of  law  is  that  the  person 
who,  for  his  own  purposes,  brings  on  his  land  and 
collects,  and  keeps  there  anything  likelv  to  do 
mischief  if  it  escapes,  must  keep  it  at  his  peril, 
and  if  he  does  not  do  so  is  primd  fade  answerable 
for  all  the  damage  which  is  the  natural  conse- 
quence of  its  escape.  He  can  excuse  himself  by 
snowing  that  the  escape  was  owing  to  the  plain- 
tiff's default,  or  perhaps  that  the  escape  was  the 
consequence  of  "  vis  major  "  or  the  act  ofGod,  but  as 
nothing  of  the  sort  exists  here  it  is  unnecessary 
to  inquire  what  excuse  would  be  sufficient."  It 
appears  to  me  that  we  have  two  questions  to  con- 
sider; first  the  question  of  law  which  was  left 
undecided  in  Fletcher  v.  Bylande,  can  the  defendant 
excuse  herself  by  showing  that  the  escape  of  the 
water  was  owing  to  "  vis  mafor,"  or  as  it  is  termed  in 
thelaw  book8>  '*act  of  God/  and,  secondly,  if  she  can, 


did  she  in  fact  make  out  that  the  escape  was  so 
occasioned  P     Now,   with   respect    to    the    first 
question,  the  ordinary  rule  of  law  is,  that  when 
the  law  creates  a  duty,  and  the  party  is  disabled 
from  performing  it  without  any  default    of  his 
own,  by  the  act  of  God,  or  the  Eling's  enemies, 
the  law  will  excuse  him ;  but  when  a  party  by  his 
own  contract  creates  a  daty,  he  is  bound  to  make 
it  good,  notwithstanding  any  accident  by  inevi- 
table necessity.    We  can  see  no  good  reason  why 
that  rule  should  not  be  applied  to  the  case  before 
us.    The  duty  of  keeping  the  water  in  and  pre- 
venting its  escape  is  a  duty  imposed  by  the  law 
and  not  one  created  by  contract.    If,  indeed,  the 
making  a  reservoir  was  a  wrongful  act  in  itself,  it 
might  be  right  to  hold  that  a  person  could  not 
escape  from  the  consequences  of  his  own  wrongful 
act.    But  it  seems  to  us  absurd  to  hold  that  the 
making  or  the  keeping  a  reservoir  is  a  wrongful 
act  in  itself.    The  wrongful  act  is  not  the  making 
or  keeping    the  reservoir,  but  the  allowing  or 
causing   the   water   to    escape.    If,  indeed,  the 
damages  were  occasioned  by  the  act  of  the  party, 
without  more,  as  where  a  man  accumulates  water 
on  his  own  land,  but  owing  to  the  peculiar  nature 
of  the  soil  the  water  escapes  and  does  damage  to 
his  neighbour,   the  case  of  Fletcher  v.  Bylands 
established  that  he  must  be  held  liable.  The  accu- 
mulation of  water  in  a  reservoir    is   nob   itself 
wrongfal,  but   the  making  it  and  suffering  the 
water  to  escape,  if  damage  ensue,  constitute  a 
wrong.     But  the  present  case  is  distinguished 
from  that  of  Fletchsr  v.  Bylcmds  in  this — that  it  is 
not  the  act  of  the  defendant  in  keeping  this  reser- 
voir, an  act  in  itself  lawful,  which  alone  leads 
to  the  escape  of  the  water,  and  so  renders  wrongful 
that  which  but  for  such  escape  would  have  been 
lawful.    It  is  the  supervening  "  vis  major  **  of  the 
water  caused  by  the  fiood,  which  saperadded  to 
the  water  in  the  reservoir,  which  of  itself  would 
have  been  innocuous,  caused  the  disaster.  A  person 
cannot,  in  our  opinion,  be  properly  said  to  have 
caused  or  allowed  the  water  to  escape,  if  the  act  of 
Grod  or  the  Queen's  enemies  was  the  real  cause  of 
its  escaping  without  any  fault  on  the  part  of  the 
defendant.    If  a  reservoir  was  destroyed  by  an 
earthquake,  or  the  Queen's  enemies  destroyed  it 
in  conducting  some  warlike  operations,  it  would 
be  contrary  to  all  reason  and  justice  to  hold  the 
owner  of  the  reservoir  liable  for  any  dunage  that 
might  be  done  by  the  escape  of  the  water.     We 
are  of  opinion,  therefore,  that  the  defendant  was 
entitled  to  excuse  herself  by  proving  that  the  water 
escaped  through  the  act  of  God.  The  remaining  ques- 
tion is,  did  the  defendant  make  out  that  the  escape 
of  the  water  was  owing  to  the  act  of  God  P    Now 
the  jury  have  distinctly  found,  not  only  that  there 
was  no  negligence   in   the  construction   or   the 
maintenance  of  the  reservoirs,  but  that  the  flood 
was  so  great  that  it  could  not  reasonably  have 
been  anticipated ;  although,  if  it  had  been  antici- 
Iiated,  it  might  have  been  prevented;  and  this 
seems  to  us  in  substance  a  finding  that  the  escape 
of  the  water  was  owing  to  the  act  of  God.    How- 
ever great  the  flood  had  been,  if  it  had  not  been 
greater  than  floods  that  had  happened  before,  and 
might  be  expected  to  occur  again,  the  defendant 
miffht  not  have  made  out  that  she  was  free  from 
fault;   but  we  think  she  ought  not  to  be  held 
liable  because  she  did  not  prevent  the  effect  of 
an  extraordinary  act  of  nature  which  she  oonld  not 
anticipate.    In  the  late  case' of  NttgetU  y.  8nUti^ 
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we  bold  tfast  a  carrier  mi^ht  be  protected  from 
liability  for  loss  occasioned  bj  tbe  act  of  Gkxi  if 
the  loss  by  no  reasonable  precaution  conid  be  pre- 
vented, ahbongh  it  was  not  absolntely  impossible 
to  prevent  it.  It  was  ingeniously  argoed  for  the 
appellant  that  at  any  rate  the  escape  of  the  water 
Was  not  owing  solely  to  the  act  of  God,  because 
the  weight  of  the  water  originally  in  the  reservoirs 
mast  have  contribated  to  break  down  the  dams, 
as  well  as  the  extraordinary  water  bronght  in  by 
the  flood.  We  think,  however,  that  the  extraordi- 
nary quantity  of  water  brought  in  by  the  flood  is 
in  point  of  law  the  sole  proximate  cause  of  the 
escape  of  the  water.  It  is  the  last  drop  which 
makes  the  cup  overflow.  On  the  whole,  we  are  of 
opinion  that  tne  judgment  of  the  Exchequer  Divi- 
sion ought  to  be  affirmed. 

Judgment  helow  affirmed. 

Solicitors   for  plaintiff,  Philpot   and  Son,   for 
PoUt  and  Eoherts,  Chester. 

Solicitor  ior  defendant,  E,  Byrne,  for  Brockle- 
hurat,  Wright,  and  Muir,  Macclesfield. 


iThuradaiy,  June  22, 1876. 

Howes  v,  Peakb. 

23  Vid.  c  27  «.  S^Befreshment  house—**  Enter- 
tainment," what  is. 
The  appeUant  kept  a  ehop  consisting  of  one  room 

only,   open    in  front,    and  without  any  seats. 

Persons  were  in  the  hahit  of  frequenting  the  shop 

for  the  purpose  of  obtaining  tem>onade  and  ginger 

beer,  which  they  simply  dramk  ai  the  counter  and 

went  away. 
The  shop  was  kept  open  until  two  or  three  o*clock 

in  the  morning.     The  appeUant  had  no  lic&nce 

to  keep  a  refreshment  house. 
Held  {affirming  the  decision  af  (he  Divisional  Court 

for  Appeals  from  inferior  courts,  diss.  BaggaUay, 

J.A.),  thai  this  was  a  shop  kept  open  for  **  public 

re/rtshment,    resort,  and    entertainment,      and 

therefore  a  licence  within  s.  6  of  23  Vict  c.  27, 

was  required. 
Appeal  from  a  decision  of  the  Divisional  Court 
for  Appeals  from  Inferior  Courts. 

The  appellant  was  convicted  (on  a  summons 
taken  ont  by  tbe  respondent,  an  officer  of  excise) 
before  one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  for  keeping  a  refreshmnit  house 
without  haviufl^  a  licence  for  the  sale  of  boer,  cider, 
wine,  or  spirits,  as  required  by  s.  6  of  23  &  24  Yiot. 
a  27. 

The  Divisional  Court  of  Appeal  (Grove  and 
Field,  JJ.,  Cleasby,  B.,  dissenting)  affirmed  the 
conviction,  and  the  appellant  appealed  from  this 
decision. 

The  case  in  the  court  below  is  fally  reported 
(onto,  p.  94;  33  L.  T.  Eep.  N.  S.  818). 

The  facts  sufficiently  appear  from  the  head  note 
to  this  report. 

}tlntyre,  Q.C.,  and  J.  Thompson,  for  the  appel- 
lant.—Sellinjp^  ginger  beer  over  the  counter  is  not 
keeping  a  refreshment  room  within  the  Act.  En- 
tertainment must  mean  something  more  than  re- 
freshment or  resort.  It  cannot  apply  where  the 
customers  take  their  refreshment  standing  and 
go  away.  In  Muvr  v.  Keay  (L.  Rep.  10  Q.  B.  694), 
toe  premises  were  held  on  appeal  from  the  magi- 
strates to  be  a  refreshment  house,  bat  therethe 
defendants'  house  was  found  open  during    the 


'  night,  and  seventeen  females  and  twenty  men 
were  there,  and  were  being  supplied  with  cigars, 
coffee,  and  ginger  beer.  [Msllish,  L.J. — The 
words  "  public  resort "  are  perhaps  meant  to  ex- 
olude  clubs,  where  only  certain  persons  and  not 
the  public  have  the  right  of  admission.]  In  Ta/y- 
lor  V.  Oram  (1  H.  &  C.  370),  the  defendants  kept 
a  dancing  saloon,  and  the  room  where  the  defen- 
dants were  found  selling  beer  opened  into  the 
dancing  room.  There  the  magistrates  held  that 
it  was  not  a  refreshment  house  within  sect.  6  (vhi 
swp.)  on  the  ground  that  entertainment  means 
something  more  than  mere  refreshment,  and  his 
decision  was  upheld. 

0.  Bowen,  for  the  respondents. — ^This  case  does 
not  differ  from  Muir  v.  Keay  (uhi  sup.).  The  word 
*'  entertainment "  has  a  double  meaning.  It  may 
mean  refreshment  only,  bat  the  facts  here  show 
something  more  than  mere  refreshment. 

M*Iniyre^  Q-C,  did  not  reply. 

Jakes,  L.J.-^I  think  on  the  whole  that  the 
judgment  of  the  majority  of  the  court  below  must 
be  affirmed.  It  is  very  difficult  to  apply  a  mean- 
ing to  the  word  "entertainment"  which  won  Id 
not  extend  to  this  case.  In  this  shop  the  public 
are  received  and  sheltered  and  refreshed,  and  I 
cannot  myself  put  any  meaning  upon  the  word 
"entertainment"  which  "would  not  include  those 
facts. 

Mellish,  L.J. — I  am  of  the  same  opinion.    The 
whole  question  arises  upon  the  effect  to  be  given 
to  the  addition   of  the  word   "entertainment." 
The  main  object  of  the  Act  is  to  deal  with  refresh- 
ment houses,  in  whieh    refreshments    are    sold 
which  are  to  be  consumed  upon   the  premises. 
In  sect.  6,  requiring  licences  to  be  taken  out  by 
all  houses,  rooms,  shops,  or  buildings,  no  doubt 
the  words  "  resort  and  entertainment "  are  added 
to  the  word  "  refreshment ;"  but  I  do  not  thirtk 
it  necessary  to  hold  that  "  entertainment  "  must 
necessarily  be  something  entirely  distinct  from 
"refreshment."     I  think  the   word   "entertain- 
ment," as  far  as  it  has  any  meaning,  qualifies  the 
meaning   of    the  word   "refreshment,"   because 
"  entertainment "  has  a  plain  and  natural  meaning, 
and  it  includes  the  receivine  of  a  person  and  pro- 
viding him  with  drink  and  food  of  an  agreeable 
nature.    If  you  receive  a  man  into  your  house  and 
give  him  drink  and  food  of  an  agreeable  nature 
vou  entertain  him ;  and  I  do  not  think  a  man  is 
less  entertained  because  he  is  not  asked   to  sit 
down  while  he  takes  his  refreshment.      It  appears 
to  me,  therefore,  the  word    "entertain"  so  far 
qualifies  the  word  "refreshment"  that  it  u.ust 
be  such  a  kind  of  "  refreshment "  as  partakes  of 
the  character  of  "  entertainment."    Mr.  M'Intyre 
referred  to  the  case  of  a   chemist's   shop — that 
would  be  an  instance  of  what  probably  would  not 
be  "entertainment."    The  refreshment  must  be 
such  a  refreshment  as  you  would  call  entertain- 
ment.     I  think  that  persons  who  are  supplied 
with  ginger  beer,  there  being  at  any  rate  enough 
accommodation  furnished  to  the  persons  drinking 
the  ginger  beer  to  provide  them  with  the  means  of 
drinking  it  comfortably,  are  entertained.    There« 
fore  in  my  opinion  the  judgment  of  the  court  below 
ought  to  bo  affirmed. 

Bagoallat,  J.A. — I  am  unable  to  take  the  same 
view  of  the  case  as  the  Lords  Justices.  It  appears 
to  me  that  refreshments  supplied  in  the  way  in 
which  they  are  found  to  have  been  supplied  in  the 
special  oaae  are  not  within  these  words  of  the  Act, 
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"  houses,  rooms,  shops,  or  buildings  kept  open  for 

fablio  refreshment,  resort,  and  entertainment." 
rely  upon  the  precise  words  used  by  the  ii^Affis- 
trate  by  whom  this  case  was  settled — yva.,  "  Tnat 
the  appellant's  shop  oonsisted  only  of  one  room, 
only  open  in  front,  without  seats  of  any  kind." 
The  persons  who  frequented  the  shop  simply 
drank  their  ginger  beer  or  lemonade  at  the 
counter  and  went  away.  I  think  the  correct  view 
of  the  construction  d  this  Act  was  taken  by  Mr. 
Justice  Lush  in  the  case  of  Muir  v.  Keay,  to 
which  reference  has  been  made,  viz.,  that  there 
must  be  something  added  towards  the  comfort  of 
the  persons  resortmg  to  the  house,  shop,  or  room, 
in  which  the  refreshments  are  supplied.  For 
instance,  a  room  fitted  up  with  little  round  tables 
might  satisfy  that  word  "entertainment."  Of 
course  I  do  not  mean  to  say  it  is  necessary  to 
have  chairs  and  tables  to  satisfy  the  word  "  enter- 
tainment ; "  but  it  appears  to  me  that  there  must 
be  something  beyond  the  mere^  fact  of  selling 
the  ginger  beer  at  the  counter,  and  th6  persons 
drinking  it  and  going  avray.  A  similar  view  seems 
to  havel)een  taken  bj  Mr.  Justice  Blackburn,  who 
seems  to  take  the  view  that  some  effect  must  be 
mven  to  the  word  "entertainment."  He  says, 
"It  is  the  correlative  of  resort — the  reception  and 
accommodation  of  the  public  who  resort  to  the 
place  in  question."  What  meaning  he  would  give 
to  the  word  "  reception  "  does  not  clearly  appear, 
except  from  the  &ct8  which  existed  in  that  case  of 
Muir  V.  Keay ;  in  that  case  yon  have  this  distinct 
fact  found,  not  only  that  cigars,  and  ginger  beer, 
and  lemonade  were  consumed  on  the  premises, 
but  that  at  one  time  seventeen  females  and 
twenty  males  were  found  together  in  the  room, 
that  is  to  say,  they  were  resorting  there.  I  enter* 
tain  some  doubt  whether  the  mere  going  to  this 
shop  to  take  ginger  beer  at  the  counter,  and  then 
gpinf  straight  away  was  a  resorting  to  the  place 
within  the  meaning  of  the  Act  of  Parliament.  I 
think  what  is  pointed  out  by  the  Act  is  something 
more  than  the  purchase  of  the  article,  auH  the 
consumption  of  Uie  article  at  the  counter.  That  is 
the  view  I  take  of  this  case ;  and  having  regard  to 
the  particular  circumstances  of  the  case,  it  appears 
to  me  that  the  conviction  was  wrong. 

QuAiN,  J. — ^I  am  of  opinion  that  the  judgment 
of  the  court  below  ougnt  to  be  affirmed  in  this 
case.  It  strikes  me  that  this  shop  is  a  shop  kept 
open  for  "  public  refreshment,  resort,  and  enter 
tainment "  within  the  meaning  of  the  Act  of  Par- 
liament. It  is  admitted  that  it  is  kept  open  for 
refreshment,  and  I  do  not  share  the  doubts  of  Sir 
Bichard  Baggallay,  about  whether  it  is  kept  open 
for  resort.  It  is  kept  open  for  the  public  gene- 
rally who  may  choose  to  resort  to  it  as  they  did  in 
this  particular  case.  "Entertainment"  mcludes 
refreshments,  and  may  be  something  more.  1 
cannot  have  any  doubt  that  the  object  of  this  Act 
of  Parliament  is  to  include  refreshment  rooms ; 
and  it  seems  to  me  that  a  man  who  is  refreshed  is 
entertained  at  the  same  time  that  he  is  refreshed. 
He  may  be  entertained  without  refreshment,  but  I 
do  not  think  he  can  be  refreshed  without  being 
entertained.  It  appears  to  me  that  the  case 
comes  within  the  terms  of  the  Act  of  Parliament, 
and  a  house  of  this  kind  kept  open  till  three  o'clock 
in  the  morning  is  within  the  mischief  pointed  out 
by  the  statute ;  and  therefore  I  think  the  jndg* 
ment  of  the  court  below  is  right. 

Judgment  helow  affimyed. 


Solicitors  for  appellant,  HiMAn  and  WaMn^gfttm. 
Solicitor  ibr  respondent.   The  Solicitor  to  ike 
Inland  Benenue. 


Friday,  Nov.  24, 1876. 

APPBAL  PBOM  QUBBN's  BBNGH  DIVI8IOB. 

(Before  Mbllish,  L.J^  Bbbtt  and  Ahphlbtt, 

JJJL.) 

Bbg.  v.  Fletchbb;  Bs^  parte  Bibbib. 

Oourt  of  Appeal-  -JtirisdicHon — Eight  of  appeal  in 
erimmal  ca«e«— 36  ^  37  Vict.  e.  66  {JueUeaiure 
Act  1873)  8.  47—38  ^  39  VicL  c.  77  {Jttdicainre 
Act  1875)  s.  19— First  schedule.  Order  LXJJL 
An  appUcaiion  to  the  Oourt  of  Queen's  Bench  for 
a  certiorari  to  hring  up  a  conviction  to  he  quasned, 
on  the  ground  of  want  of  jurisdiction  in  the  con- 
victing justice,  %s  a  "  criminal  cause  or  matter  " 
urithin  the  meaning  of  the  above  sections  of  the 
Judicature  Acts  of  1873  and  1875,  and  Ikere  is 
consequently,  no  appeal  from  the  decision  of  ihe 
Queen's  Bench  Division. 
Thb  appellant,  Birnie,  had  been  summoned  before 
the  respondent,  one  of  the  justices  of  the  peace  for 
the  county  of  Cumberland,  for  an  offence  against 
the  game  laws.    On  the  hearing  of  the  summons 
he  had  asserted,  as  an  objection  to  the  jurisdiction 
of  the  justice,  the  existence  of  a  bond  fide  daim  of 
ri^ht  to  the  land  in  question  in  himself.    That 
objection  was,  however,  overruled,  and  the  appel- 
lant was  convicted.     Subsequently  a  rule  niet  was 
obtained  in  the  Queen's  Bench  Division,  calling 
upon  the  respondent  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  bring  up  the  odU' 
viction  to  be  quashed,  on  the  ground  of  want  of 
jurisdiction  in  the  justice  who  tried  the  case. 
The  rule,  however,  was  discharged  on  the  hearing 
by  Lord  Coleridge,  C.J.,  and  Quaio,  J.,  sitting  to 
hear  cases  on  Uie  Crown  side  of  the  Queen's 
Bench    Division.     This   appeal  was    from    that 
decision. 

Before  counsel  for  the  appellant  proceeded  to 
state  his  case. 

Ford,  for  the  respondent,  took  a  preliminaiy 
objection  that  the  court  had  no  iurisdiotion  to  t^ 
this  appeal,  as  it  was  an  appeal  from  a  decision  in 
"  a  criminal  cause  or  matter,"  within  the  meaning 
of  sect.  47  of  the  Act  of  1873,  and  sect.  19  of  the 
Act  of  1875. 

Bompas  for  the  appellant. — ^The  case  lately 
decided  in  this  court  of  Beg  v.  Steel,  ante  p.  399, 
may  be  said  to  be  against  me,  but  that  case 
is  distinguishable.  That  only  decides  that 
there  shall  be  no  appeal  from  the  decision  of 
a  court  of  the  High  Court  of  Justice,  where  that 
decision  is  in  a  criminal  proceeding.  But  here 
the  decision  in  the  Court  of  Queen's  Bench  was 
an  application  for  a  writ  of  certiorari  to  the  jus- 
tices on  the  ground  that  they  had  no  jurisdiction 
to  convict.  The  conviction  itself  was  no  doubt  a 
criminal  proceeding,  but  not  the  application  for 
the  prerogative  wnt  of  certiorari.  The  only  ques- 
tion before  the  Queen's  Bench  Division  was  whe* 
ther  a  claim  had  been  set  up  bond  fide  or  not. 
That  was  not  a  criminal  proceeding  in  any  sense, 
no  more  than  a  motion  in  the  High  Court  with 
respect  to  the  subpcsna  of  a  witness  in  a  criminal 
case  would  be  in  itself  a  criminal  proceeding. 
The  writ  of  certiorari  relates  to  Fletcher  and  not 
to  Birnie. 

Mblli8H»  L.J. — ^The  question  is,  whether  we 
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haye  jnrisdietion  to  hear  an  appeal  firom  a  decision 
of  the  Goart  of  Queen's  Benoo  refnsine  a  writ  ci 
etrtiarari  to  be  issned  against  the  dSendant,  a 
jnstioe  of  the  peace  for  Comberland.  Now  was 
that  decision  of  the  Court  of  Queen's  Bench  a 
decision  "  in  a  criminal  cause  or  matter,"  within 
the  meaning  we  gave  to  these  words,  in  the  case 
of  Beg.  T.  SUd  (««p.)>  which  was  b^ore  us  a 
few  days  ago.  We  there  held  that  those  words 
were  not  confined  to  cases  referred  to  the  Court 
of  Criminal  Appeal,  but  went  to  criminal  cases  in 
the  Court  of  Queen's  Bench  itself.  Now  a  further 
and  somewhat  different  question  arises,  whether 
there  is  an  appeal  from  a  proceeding  in  the  Queen's 
3ench,  whion  is  not  a  criminal  proceeding  in  ^at 
coorty  but  arises  out  of  a  proceediuff  before  the 
justices,  which  was  a  criminal  proceemng.  Under 
those  circumstances  was  that  proceeding  in  the 
Qneen's  Bench  a  proceeding  in  a  criminal  matter  P 
In  my  opinion  it  is  clear  wat,  subject  to  the  few 
ezceptiona  specified,  criminal  procedure  was  in- 
tended to  remain  unaltered  by  the  Judicature 
Act.  The  words  of  sect.  19  of  the  Act  of  1875  are 
Teary  wide,  and  relate  to  everything  substantially 
&  "criminal  cause  or  matter."  These  words  must 
be  construed  accordinsr  to  their  natural  meaninfar. 
Is  this  '*  a  criminal  cause  or  matter  P  "  Before  the 
magistrate  it  is,  in  the  Queen's  Bench  it  is  not.  If 
any  appeal  lies,  it  must  lie  on  both  sides.  Suppose, 
here,  the  eertiararl  had  been  granted  and  the  convic- 
tion had  been  brought  up  and  quashed  by  the  court 
of  Queen's  Bench.  If  there  is  an  appeal  here, 
there  must  be  one  also  under  those  circumstances, 
and  so  a  simple  question  of  a  small  fine  or  a  few 
days'  imprisonment  might  ultimately  get  into  the 
House  oi  Lords.  I  think  that  cannot  have  been 
intended  to  be  allowed.  I  think  this  is  such  a 
criminal  cause  or  matter  as  is  there  iotended. 
Sect.  19  of  the  Act  of  1875  throws  light  on  sect. 
47  in  the  previous  Act,  and  it  assumes  that  the 
procedure  has  not  been  altered  in  criminal  matters. 
It  was  not  the  intention  of  the  Judicature  Act  to 
enlai^  the  jurisdiction  of  the  Court  of  Appeal  in 
this  respect. 

Bbbtt,  J.A. — I  am  of  the  same  opinion.  It  all 
turns  on  the  47th  section  of  the  Act  of  1873.  The 
19th  section  of  the  later  Act  can  only  be  used  as 
it  was  in  Beg  v.  Bteel  (etbp.),  that  is,  as  inter- 
preting the  47th  section,  criminal  practice  is 
to  remain  as  before,  unless  altered  by  Bules  of 
Court.  The  Bules  of  Court  do  not  alter  it,  and, 
further.  Order  TjXTT  was  put  in  for  the  sake  of 
caution,  to  show  that  none  oE  the  rules  should 
apply  to  proceedings  on  the  Crown  side  of  the 
Qimn's  Bench,  and  that  is  all.  The  19th  section, 
therefore,  shows  that  criminal  practice,  inasmuch 
as  it  is  not  altered  by  the  rules,  remains  the  same. 
In  Beg.^Y.  Steel  it  was  argued  that  s.  47  was 
confined  to  cases  before  the  Court  of  Criminal 
Appeal,  but  the  court  said  the  scope  of  the  words 
was  much  larger.  It  is  said  here  that  those  words 
do  not  apply  where  the  question  before  the 
Queen's  Bench  was  not  a  "criminal  cause  or 
matter."  Now,  what  is  this  caaeP  There  has 
been  a  conviction,  and  there  is  an  application  for 
a  writ  of  ceriiora/n  to  bring  it  up  to  oe  anasbed. 
Is  l^t  not  a  '*  criminal  cause  or  matter  P  It  is 
to  decide  whether  a  man  is  to  be  kept  ia  prison  or 
fined  or  not.  The  proper  construction  is  that 
there  is  no  appeal  where  there  was  not  one  before, 
therefore,  this  case  follows  Beg*  v.  Steel  (ante,  p. 
399). 


AxPHLiTT,  J.A. — I  am  of  the  same  opinion.  To 
oust  the  jurisdiction  of  the  justices  there  must  be 
a  bond  fide  assertion  of  right.  Before  the  Court 
of  Qneen's  Bench  what  was  the  question  P  Not 
whether  there  had  been  poaching  or  not,  but 
whether  there  was  a  bond  fide  assertion  of  right. 
That  IS  whether  the  plea  to  the  jurisdiction  was  a 
Rood  one  or  not.  The  same  sort  of  question  as 
uiere  was  in  the  Franeania  case.  Therefore  tlus 
case  comes  under  sect.  47  of  the  Act  of  1878,  under 
the  exact  meaning  of  its  words.  And,  if  we  are 
to  look  at  the  pubic  convenience,  would  it  not  be 
most  inconvenient  that  this  case  should  go  through 
all  the  courts,  not  to  try  a  civil  right,  but  whether 
there  was  a  bond  fide  objection  or  notP 

Appeal  discharged  with  eo&U. 

Solicitors  for  appellant,  Bisehoff,  Bompas,  and 
Bischoff  for  Wa/ugk, 

Solicitors  for  respondent,  Helder,  Bobertt,  and 
OiUett  for  Webster,  Whitehaven. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISIGN. 
(Before  the  Master  of  the  Bolls.) 

Seporttd  bj  J.  E.  Tkokpsov,  Boq.,  Btfriito^-ftt-Law. 


Friday,  Nov.  17,  1876. 

Tatlob  v.   Coaporatioh   07   Oldham. 

Servers  —  Poioere  of  local  authority — "  Street "—  • 
Local  Act  (Oldham,  Borough  InMrovement  Act 
1866),  secte.  16,  27,  69,  60,  62,  160,  S66— Public 
Health  Act  1876,  sects.  16,  299Sewage  UtiUsa- 
Hon  Act  1866,  sect.  4. 
The  term  *'  street,"  both  in  its  general  meaning,  and 
by  the  Oldham  Borough  Improvement  Act  1866 
(Acts  Local  amd  Personal,  28  j-  29  Vict,  c  311), 
vM^lAJkdes  a  privaieroad,  for  passage  over  which  a 
toll  is  charged,  and  over  which  the  public  have 
no  right  of  wanf. 
The  plaintiff  was  the  owner  of  a  private  road  at 
Oldham,  amd  set  up  a  toll  bar  al  one  end,  and 
charged  tolls  for  passengers.  The  defendants, 
without  any  further  notice  tlian  the  erection  of  a 
board  with  a  printed  notice  thereon,  proceedea  to 
dig  and  construct  sewers  in  the  said  road.  The 
plaintiff  moved  for  an  injunction  to  restrain  them 
from  proceeding  with  the  work. 
Motion  refused. 

Held,  that  the  corporaiion  was  empowered  to  con' 
struct    such   sewers,  both    under  sect.  4  of  the 
Utilisation  of  Sewage  Act  (28  ^  29  Vict  c.  76). 
s.  16,  and  the  Public  Health  Act  1876  (28  ^  29 
Vict.  c.  66),  and  by  their  Private  Act. 
The  special  rights  and  powers  given  by  a  Private 
Act  of  Parliament  are  not  taken  away  by  the 
general  provisions  of  a  Public  Act. 
Thb  plaintiffs  are  the  present  trustees  of  an  in- 
denture dated  3rd  March  1837,  whereby  certain 
plots  of  ground,  with  the  appurtenances,  became 
vested  in  certain  persons  therein  mentioned  upon 
trust  for  "  the  Higg;inshaw  and  Lower  Moor  Koad 
Company,"  thereby  constituted.    The  object  of 
the  said  company  was  to  maintain  the  said  road, 
and  for  that  purpose  to  raise  a  sum  not  exceeding 
1600Z.  in  thirty-two  shares  of  60Z.  each,  and  no 
person,  with  the  exception  therein  mentioned,  was 
to  travel  on  or  use  any  part  of  the  said   road 
without  paying  such  toll  as  was  therein  provided. 
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The  said  road  was  duly  eompleted,  and  toll  bars 
erected,  and  the  title  ol  the  company  acknow- 
ledged from  time  to  time  by  the  defendaxLts. 

Some  time  previously  to  Oct.  1876,  the  defen- 
dantH  caused  a  notice,  dated  3rd  May  1876,  to  be 
posted  up  on  a  part  of  the  said  road  or  street, 
headed,  *'The  Oldham  Borough  Improvement 
Act  1865,"  and  addressed  to  all  persons  interested 
in  the  eaid  road,  to  the  effect  that  unless  certain 
drainaee  works  therein  specified  should  be  com- 
menced within  the  period  therein  limited,  the 
defendants  might  remove  all  obstructions  in, 
upon,  or  under  the  said  road  or  street,  and  sewer 
and  drain,  or  otherwise  complete  the  said  street, 
or  such  part  thereof  as  sho^d  not  have  been 
done,  in  such  manner  as  they  should  think  fit, 
and  might  charge  the  several  owners  of  buildinffs 
or  lands  in  such  street  with  the  expense  of  the 
execution  by  them  (the  defendants)  of  such  works 
or  incidental  thereto,  in  the  manner  alleged  to  be 
prescribed  by  the  said  Act,  the  same  to  be  paid 
or  recoverable  as  therein  provided  in  that  behalf. 

The  said  notice,  as  the  plaintiffs  alleged,  was 
not  brought  to  the  knowledge  of  the  plaintiffs 
previously  to  20th  Sept.  1876. 

On  or  about  20th  Sept.  1876,  the  defendants, 
without  the  consent  of  the  said  company  or  of  the 
plaintiffs,  and  without  any  further  notice  than  that 
above  mentioned,  acting,  as  they  alleged,  under 
the  provisions  of  the  Oldham  Borough  Improve- 
ment Act  1865,  caused  openings  and  excavations 
to  be  made  in  the  surface  and  soil  of  the  said  road, 
called  Shaw-road,  for  the  purpose  of  laying  or 
constructing  a  sewer,  and  threatened  to  proceed  in 
the  said  excavations  and  construction  without 
further  notice  to,  or  the  consent  of,  any  persons 
whatever.  The  defendants  had  in  fact  already 
caused  several  holes  or  shafts  to  be  opened  and 
made  in  Shaw>road,  and  were  proceeding  to  cause 
cuttings  or  tunnels  to  be  made  to  connect  the  said 
holes  or  shafts  to  a  depth  ultimately  attaining 
dOfb.  or  thereabouts. 

The  plaintiffs  claimed  an  injunction  to  restrain 
the  defendants  against  proceeding  with  their 
works,  and  damages  for  the  injury  done  thereby  to 
the  plaintiff's  road. 

Ince,  Q.C.  and  E,  W,  Byrne,  for  the  plaintiffs. — 
This  is  a  close  of  land  which  has  never  been  dedi- 
cated to  the  public.  The  defendants  have  been 
trespassing  on  our  land  and  digging  holes  in  it. 
There  is  no  right  of  way  for  the  public/  and  we 
had  put  up  toll  bars.  The  defendants  have  no 
authority  under  their  private  Act.  See  sect.  27  of 
the  Private  Act,  in  which  this  road,  though  spoken 
of  for  the  sake  of  conyenience  as  a  "  roaa "  or 
"  street,"  is  treated  as  private  property.  It  is  in 
effect  declared  to  be  private  property,  which  the 
corporation,  if  they  wish  to  exercise  any  rights 
over  it,  must  purchase.  That  section  is  not  in 
any  way  repealed  by  the  PubUc  Act.  [Jbssel, 
M.U. — What  do  you  say  is  the  meaning  of  the  5th 
subsection?  Ihat  is  the  only  point  on  which 
difficulty  arises.  Does  the  5th  subsection  include 
this  P  It  gets  rid  of  sect.  60,  does  it  not  P]  I  go 
further.  The  Public  Act  does  not  repeal  the 
Private  Act,  which  in  effect  says :  **  Your  close  is 
not  a  street ;  if  the  corporation  wish  to  treat  it  as 
a  street  they  must  buy  up  your  rights."  [Jessel, 
M.B. — The  third  subsection  seems  to  help  your 
argument.] 

Chitiy,  Q.G.  and  Macnaghien  for  defendants. — 
This  is  a  street  within  the  definitions   in   the 


Private  Act  [read  to  words  "commencement  of 
the  Act"].  In  sect.  27  this  particular  road  i» 
spoken  of  as  a  street.  We  have  proceeded 
regularly  under  sect.  16.  [Jbssbl,  M.S. — ^That 
section  nardly  applies  to  private  property.]  Tee; 
if  a  man  makes  nis  private  property  into  a  street,, 
and  there  are  compensation  ctauses  in  this  Act. 
(See  also  sect.  59,  on  which  we  rely,  and  sects.  60 
and  65  and  62,  which  provide  for  compensation. 
[Jessbl,  ILB.— That  makes  the  whole  thing  ra- 
tional. These  large  powers  are  yested  in  the  cor- 
poration lor  the  sake  of  the  public  health.  Bat 
you  cannot  go  under  sect.  16.]  We  oUum  under 
sects.  16  to  21 ;  and  also  under  sect.  16  of  the 
Public  Health  Act  of  1875.  [Jbssbl,  M.B.— I 
think  you  can  go  under  sect.  60,  but  nob  under 
seet.  16.  Sect.  16  gives  yoa  a  power  when  you 
are  continuing  a  sewer.]  We  are  continuing  the 
sewage  system.  The  16th  and  60ih  seotions  are 
to  the  same  effect,  except  that  in  one  there-  is 
compensation,  and  not  in  th&  other.  Then  this  is 
a  street  under  sect.  16.  Street  has  a  very  large 
definition :  (See  the  case  of  the  Vetiry  of  Bt, 
Mary*e,  IsUngUm,  L.  Bep.  9  Q.  B.  278.;  [Jbssbl, 
M.R.— The  16th  section  of  the  Public  Health  Act 
1875,  helps  you.]  See  also  section  299  of  the  Pablic 
Health  Act  of  1875.  [Jbssbl,  M.  B.  —  Ky 
impression  is  that  sect.  27  helps  you  mo««  than 
sect.  16.]  There  was  a  similar  clause  in  the  Pub* 
lie  Health  Act  1848.  [Jbssbl,  M.B.— My  atten* 
tion  was  not  called  to  the  3rd  sub-sect,  of  seot.  27. 
With  regard  to  a  private  street,  unless  you  have 
powers  independently  of  the  Act,  you  are  prohi- 
bited from  making  sewers  unless  you  buy.]  There 
is  no  express  p!^hibition  in  the  Act.  It  is  only 
implied.  [Jbssbl,  M.B. — You  cannot  under  sect. 
27  touch  this  particular  street.]  Under  the  16th 
section  and  the  earlier  ones  we  can.  [Jbssbl, 
M.TI. — 'No ;  nor  under  the  60th.  The  onlvpower 
there  is  to  make  sewers  under  streets.]  That  is 
plain  by  the  3rd  sub-section.  [Jbssbl,  M.B. — It 
18  saved  by  sect.  366.  I  see  by  the  PubUo  Health 
Act  of  1848  sewers  are  yested  in  the  sewer 
authorities.  It  is  not  a  mere  easement.  JftUor, 
as  amiciis  oimcs,  referred  to  Bigg  v.  Corpora" 
tion  of  London  0^8  L.  T.  Bep.  N.  S.,  336 ;  L.  Bep. 
15  Eq.  376)].  There  is  an  express  decisioo, 
(Thomson  y.  Nuiter,  31  J.  P.)  which  decides  that 
a  sewer  is  an  easement.  [Jbssei^  M.B. — It  is  not 
BO.  It  required  an  Act  of  Parliament  to  set  this 
right.  But  I  see  the  45th  section  of  the  Act  of 
1848  is  very  Hke  the  16th  section  of  the  Act  of 
1875.  Were  you  the  local  board  at  the  time  of 
the  passing  of  the  Improvement  Act  of  1865  ?1 
Yes.  [Jbssbl,  M.B. — ^The  d66th  sectimi  states  the 
right  you  then  had.  If  you  had  this  riffht  at  the 
passing  of  the  Act  of  1865,  you  have  not  lost  it.] 

The  following  are  the  sections  in  the  respective 
Acts  referred  to  in  the  arguments  and  the  judg* 

ment: — 

The  Oldham  Borough  Improvement  Aet  1865.  Losel 
and  Pereonal  Acta  (28  &  29  Yiot.  o.  oooxi). 

Seot.  16.  If  at  any  time  any  street  or  oourt  (not  bwm 
a  highway  repairable  by  the  mhabitants  at  large)  formed, 
set  out,  or  laid  out,  either  before  or  after  the  oommenoe- 
meni  of  this  Aot,  is  not  sewered,  drained,  levelled,  flagged, 
and  paved,  or  maoadamieed  to  the  satiaCaotioa  of  the 
corporation,  they  may  at  any  time,  and  from  tioM  to  time, 
order  that  it  be  freed  from  obetraotion,aewend,  drained, 
levelled,  flagged,  paved,  maoadamieed.  and  otherwiM 
completed  wiUi  saoh  materials  at  such  levels,  with  such 
inclinations,  and  with  eewers  and  drains  of  such  dimen- 
sions, and  that  the  soil  thereof  be  raised,  lowered,  or 
i^tered  in  such  manner,  and  within  such  time,  as  the 
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Crdar  dinoli{  ani  thei«ap(m  the  zwpMtiTe  ownen  of 
the  bvildixiga  mod  Uods  in  suoh  etreet  or  oonrt  Bhall,  »t 
their  own  reepeotiye  ezpenae,  lemoTe  all  obBtmotiont  in, 
npoiif  or  nnder,  and  Mwer,  drain,  lerel,  flag,  pare, 
maoadamise,  and  otherwiBe  oomplete  sndh  street  or  oonrt 
the  time  and  in  the  manner  presoribed  by  the 


8eot.27.  With  respect  to  the  road  or  street  oaUedShaw- 
load  the  following  proTiaions  shall  take  effect : 

Then  snb-seots.  1  and  2  giTO  the  oorooration  a  right  to 
pnrohaae  all  priTate  rights  of  way,  and  other  rights  con- 
nected with  lerying  tolls  and  otherwise  orer  the  said 
road,  and  that  such  rights  should  be  in  the  nature  of 
4aiid. 

Snb-seot.  8.  On  the  oempletum  of  snoh  purchase  and 
takings  all  the  rights  and  interests  af<»esaid  shall  be  by 
▼irtne  of  tills  Act  absolutely  eztinffuished,  and  the  cor- 
poration shall  lemore  and  abate  all  gates,  Ac,  or  other 
•obstmetions  then  existing  in,  on,  or  oyer  any  i>art  of  the 
carriageway  or  footway  of  the  said  road  or  street,  and 
thencaorth  the  said  road  or  street  shall  be  and  oontinue 
a  street  open  to  the  passage  of  the  public,  and  free  from 
enoroaohment,  and  shall  be  subject  to  aU  the  proTisions 
relating  to  the  sewering,  draining.  leTclling,  flagging,  and 
paying  or  maoadamismg,  or  otherwise  completing  of 
sUeeie  not  being  highways  repairable  by  the  inhabitents 

atlscg^- 
Snb-seot.  &  Nothing  in  this  Act  shall  empower  the 

corporation  to  purchase  or  take  by  compulsion  any  estate 

or  uterest  in  the  soil  of  the  said  road  or  street. 

Sect.  59.  All  ezisting  and  future  public  sewers  and 
within  the  borough,  and  all  existing  and  future 
and  drains  in  and  under  the  streets  and  courts, 
with  all  the  works  and  materials  thereunto  belonging, 
whether  made  or  proTided  at  the  cost  of  the  corporation, 
or  otherwise,  ana  the  entire  management  of  tne  same, 
with  the  appurtenances,  shall  yeat  in  and  belong  to 
the  corporation,  and  the  corporation  shaU  maintain, 
elsanae.  and  flush  the  same. 

The  00th  section  giyee  the  corporation  power  to  con- 
etniofe  sewers  necessary  for  the  effectual  drainage  of  the 
borough,  the  conversion  of  open  drains  into  sewers,  the 
oarrying  under  cellars  and  streets,  the  continuing  of 
them  to  the  most  conyenient  place  for  the  collection  of 
sewage  matter  so  as  not  to  cause  a  nuisance ;  and,  if 
necessary,  to  construct  works  within  or  beyond  the 
boiongh,  and  to  remoye  obstructions  to  any  of  the  abeye 
pnrposea. 

13ie  <S2nd  proyides  compensation  for  works  connected 
with  the  exercise  of  these  powers. 

Sect.  160 :  If  any  such  delay  or  omission  ({.«.,  on  the 
part  of  the  corporation  in  reinstating  streets,  Ac,  after 
tile  eonstmotion  of  sewers)  as  aforesaid  takes  place,  tiie 
persona  baring  the  contool  or  management  of  the 
street,  bridge,  sewer,  drain,  pipe,  tunnel,  work,  or  ob- 
struction in  respect  of  which  such  delay  or  omission 
tskee  place,  may  oause  the  work  so  delayed  or  omitted  to 
he  eseonted,  and  the  expense  of  executing  the  same  shall 
be  repaid  to  such  persons  by  the  corporation. 

Beet.  306  enacts;  Nothing  in  this  Act  shall  take 
away  or  abridge  any  right,  power,  or  authority  whioh 
the  corporation  haye  or  may  enjoy  under  the  Municipal 
Corporation  Acta,  or  otherwise,  independently  of  this 
Act 

Utilisation  of  Sewage  Act  1865  (28  &  29  Vict  c.  75)  sect. 
4:  Sewer  authorities  shall  haye  power  to  construct 
suoh  sewers  as  they  m«y  think  necessary  for  keeping 
their  district  properly  cleansed  and  drained,  and  shall,  as 
respects  all  sewers  constructed  by  them  or  under  their 
control,  whether  the  same  were  made  before  or  after  the 
nassing  of  this  Act.  haye  all  the  powers  that  local  boards 
haifs  in  respect  of  sewers  yested  in  or  constructed  by 
them  under  the  45th  and  46th  sections  of  the  Public 
Health  Act  184B,  and  other  Acts  therein  speoified. 

Public  Health  Act  1875,  sect.  16 :  Any  local  authority 
may  carry  any  sewer  through,  across,  or  under  any  turn- 
pike road  or  any  street  or  place  laid  out  as  or  intended 
xor  a  atreet,  or  under  any  cellar  or  yault  whioh  may  be 
under  tihe  payement  or  carria^way  of  any  street ;  and 
after  ciying  reasonable  notice  in  writing  to  the  owner  or 
ooenpier  (if  on  the  report  of  the  suryeyor  it  appears 
necessary)  into,  through,  or  under  anj  lands  whatsoeyer 
within  their  disteict.  They  may  also  (subject  to  the 
proyifliona  of  this  Act  relating  to  sewage  works  without 
tiiedlateiot  of  the  local  aathttity)  exercise  all  or  any  of 


the  powers  giyen  by  this  section  without  their  district 
for  Biie  purpose  of  outfall  or  distribution  of  sewage. 

The  299th  section  of  the  Act  of  1875  proyides  that  when 
complaint  to  the  Local  Goyemment  Board  has  been  made 
of  default  on  the  part  of  the  local  authority  in  proriding 
and  cleansing  sewers,  the  board,  on  being  satisned  of  the 
offence,  may  make  an  order  giying  the  local  authority  • 
oertain  time  to  do  the  work,  and  if  tiie  latter  ttJl  to  do 
so*  the  board  may  haye  the  work  done  by  its  own  offiosr, 
and  charge  the  expense  thereof  on  and  reoorer  the  same 
from  the  local  authority.  And  any  person  appointed  by 
the  Local  Goyemment  Board  to  do  the  work  shall  have 
the  same  power  in  all  reepects  as  was  yested  in  the  loos! 
authority  for  that  purpose. 

Jebssl,  M.B. — ^The  firat  qaestion  I  haye  to  oon- 
sider  is,  whether,  independently  of  the  looal  Act, 
there  is  any  power  in  the  corporation  to  do  this 
work.  Of  course,  if  they  had  this  power  at  all 
it  mast  haye  been  under  the  general  Aot,  and  I 
must  say  I  cannot  help  thinking  that  the  persons 
who  were  parties  to  this  local  Aot,  whioh  receiyed 
the  Royal  Assent  on  July  5th  1865,  and  whieh, 
following  the  terms  of  the  preamble,  was  intended 
to  comprise  aP  the  Acts  which  in  any  way  related 
to  the  local  goyernment  of  this  corporation  with 
reference  to  streets,  will  be  a  little  surprised  to 
find  that  by  means  of  another  Act  of  Parliament, 
the  public  Act  having  received  the  Boyal  assent 
a  few  days  before,  the  whole  of  that  intention  has 
been  defeated  bo  far,  and  that  the  corporation  will, 
therefore,  for  many  years,  be  under  the  control  of 
two  Acts.  I  think  also  that  those  persons  in- 
terested in  claiming  special  exemption,  and 
special  proyisions  as  regards  their  own  par- 
ticalar  lands,  will  be  a  little  surprised  to 
find  that  by  reason  of  this  general  saving 
in  the  local  Act  and  all  other  powers,  as  regards 
the  corporation  then  existing,  in  an  important 
Act  (not  passed,  no  doubt,  at  the  time)  they 
assented  to  the  provisions  of  the  local  Acts,  but  it 
had  unf ortunatetv  received  the  royal  assent  a  few 
days  before.  Whatever  you  may  think  of  the 
extraordinary  results,  which  are  so  caused,  it  is 
my  duty  to  interpret  Acts  of  Parliament  as  I  find 
them.  I  must  treat  them  according  to  the  ordinary 
rules  of  construction — that  is,  literally,  unless 
there  is  something  in  the  context,  or  in  the  sub- 
ject, to  prevent  that  reading.  I  find  in  the  366th 
section  of  the  Local  Act  this  provision  :  "  Nothing 
in  this  Act  contained  shall  take  away  or  abridge 
any  right,  power,  or  authority  which  the  Corpora- 
tion have,  or  may  enjoy,  under  the  Municipal  Cor- 
poration Acts,  or  otherwise,  independently  of  this 
Act."  An  argument  was  addressed  to  me  to  the 
effect  that  that  meant  Municipal  Corporation  Acts 
or  other  like  Acts.  I  am  unable  to  appreciate  the 
argument.  I  do  not  know  what  Acts  like  the 
Municipal  Corporation  Acts  are,  and  consequently 
I  cannot  understand  what  it  is  that  is  similar  to  a 
Municipal  Corporation  Act  not  being  a  corporation 
Act.  As  the  Municipal  Corporation  Acts  include 
all  the  Acts  which  are  Corporation  Acts,  I  must 
read  "  otherwise  "  to  be  "  otherwise,"  and  to  have 
its  proper  meaning,  and  therefore  it  means  "  other- 
wise "  independently  of  this  Act.  In  other  words, 
that  all  the  rights,  powers,  and  authorities  which 
the  Corporation  had,  independently  of  this  Act, 
were  preserved  to  them.  JNow  this  Act  received 
the  royal  absent  on  the  5th  July  1865,  and  conse- 
quently preserved  to  the  Corporation,  as  I  read  it, 
any  rights  or  powers  they  had  not  repealed  by  this 
Act.  One  of  the  Acts  upon  which  gr^at  stress  was 
laid  last  time,  it  now  turns  out,  upon  investiga* 
tion,  was  repealed,  and  that  another  Act,  only 
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pained  a  few  days  before,  was  not  repealed  (I  sup- 
pose, accidentally,  nobody  knowing  anytbing  about 
it),  and  had  received  the  royal  assent  on  tne  29th 
June  1865.    So  that  on  the  5th  July  this  other  Act 
was  in  force,  and  if  I  am  to  read  the  section  of  the 
Local  Act,  as  I  do  read  it,  to  be  general,  then  the 
Oorporation  had  the  power  under  the  Public  Act 
to  make  the  sewer  under  this  street.    That  there 
can  be  no  question  about.    At  least,  I  think  not, 
because  they  are  to  haye  power  to  construct  "  such 
sewers  as  they  think  fit.      Now  by  sect.  4  of  the 
Sewage  Utilisation  Act  1865,  the  powers  of  which 
are  similar  for  this  purpose  to  those  of  the  Public 
Health  Act  1875,  the  sewer  authority,  which  this 
Corporation  was,  have  all  necessary  powers  "  for 
keeping    their     district    properly    cleaned    and 
dramed."      [His    Lordship    read   down   to   the 
words   "Public   Health  Act    1848."]     There   is 
no  substantial  difference.    The  result  therefore 
is,  that  under  this  particular  Act  they  have  the 
powers  vested  in  them  for  constructing  a  sewer 
under  the  street  which  are  vested  in  authorities  of 
this  kind  by  the  other  Public  Act.    That  being  so, 
the  onlv  question  which  remains  is  whether  that 
power  has  been  taken  away.  Now  the  actual  Public 
Act  in  question  was  repealed  by  the  Public  Health 
Act  of  1875.     It  was  repealed  by  what  is  called  a 
Consolidation  Act,  that  is  it  was  repealed  for  the 
purpose  of  having  its  provisions  consolidated  into 
one  Act.    For  the  purpose  for  which  I  am  now 
dealing  with  the  Public  Health  Act  of  1875,  I 
take  the  Public  Health  Act  of  1848  to  have  been 
substantially  copied,  because  there  is  no  appre- 
ciable variation.     Therefore,  in  considering   the 
effect  of  the  Act  of  1875  on  the  Local  Act,  I 
really  must  treat  the  Public  Health  Act  of  1875 
as  a  mere  continuation  of    the  powers  of    the 
Sewage  Utilization  Act  bf  1865,  not  that  it  was 
really  so  in  form,  but  that  it  was  so  in  effect.    lu 
other  words,  if  the  intention  of  the  Legislature  in 
passing  the  Local  Act  was  to  preserve  the  general 
powers  under  the  Sewage  Utilisation  Act,  which  I 
am  bound  to  rule  it  was  (whatever  my  own  opinion 
may  be  upon  the  subject  not  being  judicial),  then 
I  am  of  opinion  that  the  rule  which  says  that  ordi- 
nary general  legislation  does  not  override  special 
legislation,  has  no  application  to  the  case  before 
me.  General  legislation  was  expressly  reserved  by 
the  Local  Act ;  and  the  Consolidated  Act,  being  a 
mere  continuance  of  that  general  legislation,  is 
not  in  substance  a  new  power  conferred  on  the 
corporation,  but  simply  a  continuation  of  their 
old  powers.    It  is  in  no  way  interfered  with  by 
the  provisions  of  the  Local  Act.    Now  that  brings 
me  to  the  next  point,  viz.,  what  is  the  power  P 
If  the  power  is  contained  anywhere,  it  is  con- 
tained in  the  16th  section  of  the  Public  Health 
Act  1875 :  '*  Any  local  board  may  carry  any  sewer 
through,  across,  or  under  any  turnpike  road  or 
any  street,  or  place  laid  out  or  intended  for  a 
street."    The  question  I  have  to  consider  is  this : 
Is  the  place  in  question  '*  a  street  or  a  place  laid 
out  as  or  intended  for  a  street  P"    In  considering 
that,  I  must  also  take  into  account  the  interpreta- 
tion clause  of  this  Act  of  Parliament,  which  says 
that  a  "  street  includes  any  road,  lane,  footway, 
square,    court,     alley,    or    passage,    whether    a 
thoroughfare  or  not."    I  must  also  take  into  con- 
sideration   that    the    Act  expressly  calls   places 
"  streets,"  whether  they  are  on  public  property  or 
private  property,  and  whether  the  public  have 
any  rights  over  them,  or  have  no  rights  over  them. 


There  is  a  serieB  of  aeotions  besinning  with  the 
150th,  the  marginal  note  of  which  explains  what  I 
mean :  "  power  to  compel  paving,  Sdo,,  of  private 
streets."  The  word  "  streets  "  in  tne  Act  of  nrha- 
ment  clearly  extends  to  places  which  are  in  all 
respects  private,  and  over  which  the  public  have 
no  right.  If  it  is  anything,  therefore,  thia  is  a 
private  street.  Now,  what  is  it  P  It  is  a  strip  of 
land  which  seems  to  have  been  sold  for  the  pur* 
pose  of  being  made  or  turned  into  a  road.  What 
exact  rights  the  owners  of  the  land  reserved  to 
themselves,  except  that  it  is  said  they  reserved 
some,  I  do  not  know.  The  fact  is,  they  built 
houses  on  each  side  of  this  private  road,  and  these 
houses  exist,  and  have  been  used  by  the  ooca* 
piers  from  that  day  to  this,  and  these  hoases 
are  within  the  borough  of  Oldham.  Now,  the 
first  question  I  have  to  consider  is,  Is  it  a 
street  or  notP  I  have  no  doubt  it  is  a  street. 
In  the  first  place  I  was  told  that  it  could  not 
be  a  street  at  all,  unless  the  owners  of  the 
houses  had  a  right  of  way  along  it.  In  this  parti* 
cnlar  instance  there  is  no  evidence  at  all  as  to 
whether  there  was  or  was  not  a  right  of  way.  As 
I  said  before,  all  I  know  is,  that  there  were  some  ex- 
ceptions, but  it  is  not  denied  that  they  do  exercise 
such  a  right  of  way,  and  do  pass  and  repass,  and 
therefore  I  shall  presume,  in  the  absence  of  ex« 
press  evidence  to  the  contrary,  that  they  have 
some  right  of  way,  and  if  it  is  necessary,  which  I 
do  not  think  it  is,  I  shall  assume  that  the  owners 
of  the  houses  have  some  sort  of  right  of  way  in 
the  street.  That  appears  sufficiently  for  the  par- 
pose  of  this  motion.  I  do  not  think  it  is  necessary. 
The  definition  of  a  street  is  correctly  laid  down  m 
the  Imperial  Dictionary,  which  I  have  sent  for. 
"  The  street  itself  is  no  doubt  the  properly  paved  or 
prepared  road,  that  is,  the  street.  It  sometimes  in- 
cludes the  houses  along  each  side  of  it.  But  that 
is  not  its  proper  meaning.  It  is  called  a  street 
even  without  houses.  There  are  some  streets 
with  no  houses.  But  the  usual  common  meaning 
of  the  word  street,  is  a  road  with  houses  on  one 
or  both  sides  of  it."  Now,  tried  by  that  test,  this 
is  a  street.  It  has  houses  on  both  sides  of  it. 
Therefore,  in  common  parlance,  it  is  a  street. 
There  is  no  need  of  a  definition,  because  street  is 
to  include  "  street"  according  to  this  interpretation 
clause.  It  is  really  a  street ;  supposing  that  were 
wrong,  I  find  "  street "  is  to  include  "  road,"  and 
it  certainly  is  a  road.  But  not  only  that,  it  is  to 
apply  to  any  "  place  laid  out  as,  or  mtended  for,  a 
street."  It  is  laid  out  as  a  street,  and  distinguish- 
able from  any  other  street,  so  that  in  every  way 
that  you  can  define  it,  it  appears  to  me  to  be 
within  the  section.  Is  it  the  common  sense  of  the 
section  P  The  learned  counsel  pressed  upon  me 
that  we  must  have  some  regard  to  common  sense, 
in  the  meaning  of  the  section.  I  by  no  means 
wish  it  to  be  thought  that  I  disregard  it  It  would 
be  monstrously  absurd  to  interpret  the  Act  in  any 
other  way.  What  is  the  Act  for  P  It  is  a  Public 
Health  Act  with  regard  to  the  owners  of  these 
private  courts  and  alleys,  who  are  the  worst  people 
in  the  world  for  laying  out  money,  because  in 
these  places  the  poor  live,  the  people  whose  tene- 
ments are  not  provided  with  sewers  and  drains, 
are  the  very  people  who  suffer  from  the  want  of 
sewage  and  drains,  which  are  so  requisite  for  pub  ic 
health.  Is  it  to  be  imagined  that  the  Legislature 
intended  to  except  the  very  worst  places  from  the 
operation  of  the  powers  of  the  ActP    I  should 
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say,  if  the  Act  was  passed  for  anybody,  it  must  have 
been  meant  to  include  these  people,  who  for  the  sake 
of  gain,  and  requiring  high  rents  in  proportion  to 
the  wretched  tenements  uiej  allow  the  poor  to  oc- 
enpj,  have  neglected  these  ordinary  and  necessary 
sanitary  precautions.  If  I  am  to  interpret  it  by  what 
I  might  think  to  be  the  mind  of  the  Legislature,  I 
should  suppose  that  the  first  people  to  be  in- 
cluded would  be  the  owners  of  these  crowded 
courtu  and  alleys,  on  which  the  public  have  no 
strict  right  whatever,  but  which  are  intended  to  be 
used  as  streets  and  houses  ror  the  dwellings  of  the 
poor,  without  providing  them  with  what,  accord- 
ing to  rocdern  science,  is  known  to  be  absolutely 
necessary  for  their  well  being.     Looking  at  it  in 
that  way,  common  sense  is  entirely  in  accordance 
with  what  I  conceive  to  be  its  true  legal  meaning. 
That  being  bo,  in   my  opinion,  this  is  a  street 
within  the  meaning  of  tne  Act,  and  the  defen- 
dants have  power  to  make  the  sewer  under  it, 
without  any  notice  whatever.    Now  it  must  not 
be  omitted  to  be  mentioned,  that  if  they  do  take 
property  under  theAs  Acts,  they  must  make  com- 
penfation,  consequently  no  injury  is  done  to  any 
one  by  their  exercising  these  powers.    They  give 
health  to  the  inhabitants,  and  they  pay  for  the 
property  which  they  take  for  a  purpose  which  is  a 
^in,  and  which  common  sense  would  dictate.    It 
IS  on  the  same  principle  that  when  roads  and 
canals  and  other  public  works  are  to  be  executed, 
there  are  powers  given  to  take  private  property  for 
that  purpose,  making  due  compensation.    That 
gets  rid  of  the  argavuent  on   that  Act.      Now 
with  regard  to  the  local  Act.    I  must  say  (and 
this  may  have  hereafter  a  bearing  on  the  question 
of  costs)  that  I  think  the  corporation  was  entirely 
mistaken  in  the  course  they  pursued,  because,  as 
I  read  the  27th  section  (and  if  it  was  necessary 
I  might  call  in  aid  that  the  very  local  Act  calls 
these  places  a  street  or  road,  but  1  do  not  think  it 
is  nece8i>ary,  and  it  is  very  difficult  to  describe  it 
in  any  other  way),  as  regards  this  particular  road, 
I  cannot  help  thinking  that  the  corporation  made 
a  bargain  on  the  27th  section  which  they  did  not 
intend  to  repudiate,  by  giving  notice  under  the 
16th  section;  the  corporation,  oy  the  27th  section, 
obtained  the  right  to  purchase  the  private  rights 
over  this  road.    They  were  to  do  it  within  a  year. 
And  when  'they  completed  the  purchase,  then  it 
was  to  be  subject  to  the  provisions  relating  to 
sewering,  &c.,  which  affect  streets  not  being  high- 
ways.    When  we  come  to  look  at  the  16th  sec- 
tion, which  is  the  Rection  in  question,  it  obviously 
applies  to  a  private  street — a  street  not  being  a 
highway,    and,    consequently,    according    to    all 
ordinary  rules  of  interpretation,  when  you  find 
this  particular  power  is   to   be  subject  to  those 
provisions  in  the  completion  of  the  purchase,  you 
import  into   it  a    negative :    that   is,  that    until 
completion  it  is  not  to  be  so  subject.     On  that 
ground  I  have  no  hesitation   in  saying  that  the 
advisers  of   the  corporation  were  mistaken,  and 
their  counsel  have  given  up   that  point.      Then 
there  is  another  point  of  much  more  difficulty,  on 
which  I  have  heard  a  great  deal  of  argument,  as 
to  whether,  introducing  this   3rd  sub-section  of 
8ect.    27    o^'    the    Local    Act,    they    might    do 
it    under    another    section    of    the    same   Act 
of    Parliament — the    160th.      No    doubt    it     is 
not  very  easy  to  reconcile  all  the  clauses  in  this 
Act,  and  I  am  very  far  from  saying  that  there  is 
not  a  good  deal  to  be  said  in  favour  of  the  view 
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which  has  been  presented  to  me  with  a  great  deal 
of  energy ;  but  I  think  in  all  these  Acts  of  Parlia- 
ment the  first  thing  you  have  to  consider  is,  that 
when  you  have  genei-al  provisions,  whether  con- 
tained in  the  same  Act,  or  another  Act  of  Parlia- 
ment, and  when  yon  have  special  provisions  as  to 
a  particular  property,  in  the  ownership  of  an  indi- 
vidual, you  must  read  the  special  provisions  as 
excepted  out  of  the  general.  That  is  the  only  way 
of  reconciling  these  Acts  of  Parliament.  It  is  tho 
practice  of  Parliament  (as  those  who  have  the 
misfortune  of  going  before  parliamentary  com- 
mittees know),  to  insert  the  clauses  which  are- 
agreed  on,  and  then  these  persons  who  have 
obtained  their  insertion  leave  tne  room,  and  have 
nothing  further  to  do  with  the  Act  of  Parliament. 
The  committee  would  not  listen  to  them  on  the 

general  clauses.  They  would  only  say  :  **  It  is  no 
nsiness  of  yours,  xou  have  been  provided  for, 
and  yon  have  had  all  your  clauses  put  in."  If  you 
once  admit  the  doctrine,  that  the  general  provisions 
are  to  override  the  special  ones,  anybody  who 
could  get  a  clause  in  the  Act  ought  to  be  heard 
on  every  clause  of  that  Act.  I  can  only  say  I 
think  it  would  be  simply  impossible  to  conduct 
private  legislation  at  all,  if  any  such  doctrine  were 
admitted,  or  prevailed.  I  consider  it  to  be  the 
established  rule,  that  when  you  find  general  pro- 
visions of  this  sort,  either  in  the  same  Act  or  in 
other  Acts,  they  are  not  to  control  or  repeal  the 
special  provisions,  which  are  considered  to  provide 
for  the  particular  property.  I  should,  therefore, 
on  that  ground,  not  be  disposed  to  hold  that  the 
59th  and  60th  sections  were  intended  to  override 
the  27ch.  It  is  said  they  do  not  override  them  at 
all.  The  60th  clause  enables  the  corporation  to 
make  from  time  to  time  the  sewers  which  are 
necessary  for  the  effectual  drainage  of  the 
borough.  That  is  general — "under  any  street." 
It  cannot,  properly  speaking,  affect  the  16th 
section,  because  the  meaning  of  the  section  is 
that  where  it  is  a  private  street  the  corpora- 
tion is  not  to  make  the  sewer;  that  is,  nut 
at  the  public  expense.  The  owners  of  the 
houses  are  to  make  the  sewer,  and  it  is  only  on 
their  refusal  that  the  corporation  is  to  make  it. 
Then  what  is  to  happen  F  The  owners  of  the 
houses  are  to  pay  for  it.  Thoy  have  no  business  to 
throw  the  burden  of  making  the  new  sewers  in 
their  private  streets  on  the  whole  of  the  town, 
which  they  would  do  if  the  60th  section  was  in- 
tended to  apply.  But  it  is  not,  because  it  is  a 
general  provision,  and  you  must  except  out  of  it 
the  special  provision,  on  the  principles  which  I 
have  mentioned.  Then  it  goes  further,  because 
the  59th  section  makes  the  corporation  owners  of 
the  sewers  when  once  made.  The  words  are: 
*'  All  existing  and  future  public  sewers  and  drains 
within  the  borough,  and  all  existing  and  future 
sewers  and  drains,"  and  so  forth,  are  to  vest  in  tho 
corporation,  whether  made  or  provided  at  the  cost 
of  the  corporation  or  otherwise."  Now,  that  is  a 
very  useful  provision.  It  was  found  under  the 
old  law,  and  it  was  sometimes  held  that  the  sewer 
authorities  (they  were  not  sewer  authorities  in 
those  davs)  had  only  an  easement,  and  it  was 
found  to  be  very  inconvenient,  and  consequently, 
therefore,  in  the  modem  Acts  the  property  in  the 
sewers  has  been  vested  in  the  sewer  a*ithorities, 
that  is  to  say,  that  instead  of  allowing  the 
subsoil  to  remain  in  the  owner  of  the  soil,  subject 
to  an  easement,  or  right  of  sewage  or  drainage, 
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the  absolute  property  in  the  sewer  (which  means 
not  merely  tne  brick  barrel,  or  whatever  it  may 
be  made  of,  forming  the  sewer,  but  the  whole 
interior  of  the  sewer,  that  is  the  whole  of  the 
soil  included  in  it,  and,  it  I  may  say  so,  the  barrel 
of  the  sewer),  is  now  vested  in  the  sewage  anthori- 
ties,  and  if  the  sower  is  a  large  one,  it  amoants  in 
substance,  for  all  useful  purposes,  to  the  whole  of 
the  subsoil,  and  that  is  absolutely  vested  in  the 
corporation.  That  being  so,  what  would  follow  if 
I  am  to  allow  the  60th  section  to  apply  P  They 
won  Id  make  the  sewer  under  the  private  street, 
and  then  become  the  owners,  for  all  substantial 
purposes,  of  the  subsoil ;  of  course  making  com- 
pensation to  the  owners.  But  I  find  that  toe  5th 
sub-section  of  sect.  27  is  this :  "  Nothing  in  this 
Act  shall  empower  the  corporation  to  purchane  or 
take  by  compulsion  any  estate  or  interest  in  the 
soil  of  the  said  road  or  street."  If  I  am  right  as 
to  the  meaning  of  the  59th  and  60th  sections,  they 
do  acquire  it  by  compulsion,  because  they  make 
compensation  for  the  interest  in  the  soil  of  the  road 
or  street.  Why  should  I  depart  from  the  literal 
meaning  of  the  words  when  I  find  that  they 
exactly  accord  with  what  I  should  describe  as  the 
common  sense  of  the  arrangement — viz.,  that 
you  shall  not  make  a  sewer  under  this  street, 
and  shall  not  interfere  with  it  at  all,  unless 
you  pay  for  it  That  is  the  meaning  of  the 
arrangement  between  the  parties,  and  that  the 
literal  meaning  of  the  Act.  The  words  are: 
"  Nothing  in  this  Act  shall  empower."  It  is  not 
"nothing  in  this  section."  I  asked  the  learned 
counsel  who  argued  it  so  strenuously  for  the 
plaintiff,  what  possible  meaning  there  could  be 
to  it,  if  that  wan  not  it.  The  answer,  which 
was  more  ingenious  than  successful,  was  that 
it  was  a  saving  clause,  and  that  he  did  not  feel 
bound  to  put  any  meaning  on  it  at  all,  and  that 
a  saving  clause  does  not  necessarily  import  that 
the  thing  that  it  is  saving  was  included  in  any 
of  the  provisions.  That,  at  all  events,  is  not  a 
satisfactory  answer,  when  you  do  find  something 
that  does  affect  the  property  in  question.  It 
would  be  available,  if  it  was  debired  to  press 
the  saving  clause«  to  sapr,  as  has  sometimes  been 
tried,  that  you  must  import  a  provision  in  the 
Act,  affecting  the  subject  matter  to  which  the 
saving  clause  applies.  If  that  were  so,  then  it 
might  be  well  to  say  this  was  put  in  ex  abundanti 
cautela,  and  you  cannot  imply  from  the  effect  of 
the  savinff  clause  that  there  is  an  enactment 
affecting  the  thing  saved,  when  the  saving  clause 
is  not  there.  But  when  you  have  a  saving  clause 
and  find  another  enactment  which  does  directly 
affect  the  subject  matter  of  the  saving  clause,  then 
I  think  the  natural  construction,  and  the  proper 
one,  is  to  say  that  the  saving  clause  was  intended 
to  be  an  exception  out  of  the  Act,  and  not  to  say 
that  it  was  put  in  ex  ahundanti  cautela,  when  it  is 
really  wanted  for  the  very  purpose  which  by  the 
terms  of  the  saving  clause  itself  it  does  effect.  I 
think,  therefore,  if  it  stood  on  the  local  Act  alone, 
or  on  the  local  Act  independently  of  the  Sewage 
Utilization  Act,  I  should  have  been  in  favour  of 
the  plaintiff,  but  as  it  is,  and  for  the  reasons  I 
have  given,  I  am  in  favour  of  the  defendants.  I 
therefore  enforce  the  motion,  making  the  costs 
costs  in  the  cause. 

Solicitorg :  Clarke,  Woodcock,  and  Bylands,  for 
Tweedaie,  Son,  and  Lees,  Oldham ;  Chester,  TJrqu- 
harit  Ma/yhew,  and  Holden,  for  JJ.  Booth,  Oldham. 


(Before  Vice-Chancellor  MALixsi) 
B«ported  by  jAxes  B.  Hosva,  Esq.,  B«rri8t«r-at-Law. 


Wednesday,  Dee.  6,  1876. 

Be  The  Metbofolitan  Building  Act  1855;   Ex 

parte  McBetde. 

Party^aU — Metropolitan  Building  Act  1855  s.  85— 
Jj>poi/ntment  of  third  surveyor — Common  Law 
Procedure  Act  1854,  s.  12 — Pending  action. 

Where  "  a  difference  arises  *'  between  a  **  building 
owner  "  and  the  "  adjoining  owner  "  with  refer' 
ence  to  a  party^waU,  and  the  two  surveyors 
appointed  by  the  parties  refuse  to  appoint  a  ikird 
surveyor,  the  court  has  power,  under  the  Com- 
mon  Law  Procedure  Act  1854,  s.  12,  to  appoint  a 
third  surveyor  to  a^  with  the  other  two  in 
tetiling  the  matters  in  dispute  between  the  parties 
u^der  the  Metropolitan  BuHdii^  Act  1855,  s.  85, 
sub-sect.  7,  aithough  an  action  be  then  pending  to 
restrain  the  building  owner  from  interfering  ufith 
an  ancient  light  of  the  adjoining  owner  in  the 
party-waU. 

Adjoubned  summons.  This  was  an  application 
by  James  Montgomerie  McBryde  'and  Thomas 
Workman  Orr  (the  building  owners  of  the  pre- 
mises known  as  No.  10,  Jewiu-crescent,  in  the 
City  of  London),  that  an  umpire  or  third  arbitrator 
might  be  appointed  to  act  with  the  surveyors 
appointed  by  them  and  Mr.  Warner  (the  adjoining 
owner  o'^  the  premises  known  as  No.  9,  Jerwin- 
cresoent)  to  settle  the  matters  in  dispute  between 
such  building  and  adjoining  owners  respectively 
under  the  Metropolitan  Building  Act  lb55. 

On  the  19th  Nov.  1875,  Messrs.  McBryde  and 
Orr  served  on  Mr.  Warner,  pursuant  to  sect.  85  of 
the  Metropolitan  Building  Act  1855,  a  notice  with 
reference  to  the  party  wall  separatin|^  the  pre- 
mises known  as  No.  10  from  the  premises  known 
as  No.  9,  Jewin-crescent,  stating  (amongst  other 
thin^)  that  they  proposed  **  to  brick  op  all 
opemngs  in  such  wall,     and  that  they  had  ap- 

Sainted  "  Messrs.  Herbert  Ford  and  B.  Lempriere 
esketh,  of  21,  Aldermanbury,  City,"  as  their 
surveyors  to  superintend  the  work,  and  to  settle 
on  their  behalf  all  matters  of  difference  that  might 
arise  in  relation  thereto. 

On  the  29th  March  1876,  Mr.  Warner  wrote  to 
Messrs.  McBryde  and  Orr,  informing  them  that 
he  had  appointed  Mr.  Frederick  Todd  as  his  sur- 
veyor. 

On  the  20th  April  1876,  Mr.  Warner  commenced 
an  action  against  Messrs.  McBryde  and  Orr  and  the 
Goldsmiths'  Company,  claiming,  amongst  other 
things,  an  injunction  to  restrain  the  defendants  from 
erecting  any  building  on  the  site  of  No.  10,  Jewiu* 
crescent,  and  from  doing  anything  to  darken  or 
interfere  with  the  windows  or  lights  in  the  pre- 
mises No.  9,  Jewin-crescent. 

On  the  25th  May  1876,  Mr.  Warner  moved  for 
an  injunction,  which  the  Yice-Chancollor  refused 
to  grant.  Mr.  Warner  then  took  the  matter  to 
the  Court  of  Appeal,  who  affirmed  the  decision  of 
the  Yioe-Chanceilor,  and  refused  to  grant  the  in- 
junction. 

On  the  1st  Aug.  1876,  Messrs.  McBryde  and  Orr 
wrote  to  Mr.  Warner  (with  reference  to  their  party 
wall  notice  of  the  19th  Nov.  1875)  to  inform  him 
that  the  surveyor  appointed  by  them  was  Mr. 
Frederick  Todd,  and  that  Mr.  B.  Lempriere 
Hesketh,  mentioned  in  such  notice,  was  not  to  act. 

On  the  same  day  Messrs.  McBryde  and  Orr 
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eerred  upon  Mr.  Herbert  Ford  (as  their  surveyor) 
and  Mr.  Frederick  Todd  (as  the  surveyor  of  Mr. 
Warner)  a  notice  requiring  them  to  appoint  an 
umpire  or  third  arbitrator,  pursuant  to  the  12th 
section  of  the  Common  Law  Procedure  Act  1854, 
in  consequence  of  differences  having  arisen 
between  Messrs.  McBryde  and  Orr(aB  building 
owners)  and  Mr.  Warner  (as  adjoining  owner) 
with  regard  to  the  party  wall. 

Mr.  Todd,  acting  on  Mr.  Warner's  instmctions, 
refused  to  concur  with  Mr.  Ford  in  the  appoint- 
ment of  an  umpire. 

The  main  question  in  argument  was  whether, 
under  the  above  circumstances,  the  court  had 
power,  under  the  Common  Law  Procedure  Act 
1854!,  sect.  12,  to  appoint  a  third  surveyor. 

The  Common  Law  Procedure  Act  1854,  sect. 
12,  is  as  follows  :  "  If  in  any  case  of  arbitra- 
tion the  document  authorising  the  reference  pro- 
vide that  the  reference  shall  be  to  a  single  arbi- 
trator, and  all  the  parties  do  not,  after  differences 
have  arisen,  concur  in  the  appointment  of  an 
arbitrator  ....  or  if,  where  the  parties,  or  two 
arbitrators,  are  at  liberty  to  appoint  an  umpire  or 
third  arbitrator,  such  parties  or  arbitrators  do  not 
appoint  an  umpire  or  third  arbitrator  ....  then 
in  every  such  instance  any  party  may  serve  the 
remaining  parties,  or  the  arbitrators,  as  the  case 
may  be,  with  a  written  notice  to  appoint  an  arbi- 
trator, umpire,  or  third  arbitrator  respectively ; 
and  if  within  seven  clear  days  afler  such  notice 
ahall  have  been  served,  no  arbitrator,  umpire,  or 
third  arbitrator  be  appointed,  it  shall  be  lawful  for 
any  judge  of  any  of  the  superior  courts  of  law  or 
equity  at  Westminster,  upon  summons  to  be  taken 
out  by  the  party  having  served  such  notice  as 
aforesaid,  to  appoint  an  arbitrator,  umpire,  or 
third  arbitrator,  as  the  case  may  be;  and  such 
arbitrator,  umpire,  and  third  arbitrator  respi  c- 
tively,  shall  have  the  like  power  to  act  in  the 
reference,  and  make  an  award  as  if  he  had  been 
appointed  by  consent  of  all  parties." 

John  Pearsoii,  Q.C.  and  Ferrers,  in  support  of 
the  summons. — On  the  19th  Nov.  1875,  Messrs. 
McBryde  and  Orr  gave  Mr.  Warner  a  proper 
notice  of  what  they  proposed  to  do  to  the  party 
wall.  The  informality  (if  any)  in  the  notice  in 
naming  Messrs.  Ford  and  Hesketh  (who  are 
partners)  as  our  surveyors,  was  set  right  by  the 
tetter  of  the  1st  Aug.  1876,  appointing  Mr.  Ford 
alone  as  our  surveyor.  Mr.  Todd  was  duly 
appointed  by  Mr.  Warner  as  Lis  surveyor  before 
the  commencement  of  the  action.  Our  surveyor 
is  willing  to  concur  with  Mr.  Todd  in  selecting  a 
third  surveyor,  pursuant  to  the  Metropolitan 
Building  Act  1855,  sect.  85,  sub-s.  7 ;  but  Mr. 
Todd,  acting  on  Mr.  Warner's  instructions,  refuses 
to  concur.  We  have  served  the  two  surveyors 
with  a  proper  uotice  under  the  Common  Law  Pro- 
cedure Act  1854,  sect.  12,  to  ap()oint  a  third  sur- 
veyor, and,  as  no  sush  surveyor  has  been 
appointed,  we  are  now  entitlf-.d  to  ask  the  court  to 
make  the  appointment  under  that  section. 

Glasse,  Q.C.  and  Nalder  for  Mr.  Warner. — 
The  main  object  of  the  action  of  Warner  v. 
McJiryde,  which  is  now  peudiug,  is  to  restrain 
the  defendants  from  interfering  with  an  ancient 
light  of  Mr.  Warner's  house  by  raising  the 
party  wall;  and  Messrs.  McBryde  and  Orr 
are  now  seeking,  by  an  application  to  raise 
their  part.y-wall,  under  the  Metropolitan  Building 
Act   1855,  to  interfere  with  one  of  our  ancient 


lights;  this  they  have  no  power  to  do  under 
t^t  Act,  which  has  reference  only  to  structural 
damage : 

Titterton  v.  Gonyers,  5  TAunt.  405 ; 
Wells  V.  Ody,  1  M.  &  W.  452 ; 

Crofts  V.  Haldane,  16  L.  T.£ep.  N.  S.  116;  L.  Bep. 
2  Q.B.  194. 

The  **  difference  between"  the  parties  not  being  a 
matter  within  the  scope  of  the  Building  Act,  the 
court  has  no  power,  under  sect.  12  of  the  Common 
Law  Procedure  Act  1854,  to  appoint  a  third 
surveyor.  A  subsequent  Act  of  Parliament  can- 
not be  "a  document  authorising  the  reference*' 
within  the  meaning  of  that  section.  They  also  re- 
ferred to 

The  Metropolitan  Baildixv  Aot  1855,  sect.  85,  sab- 

8.9. 

/.  Peareon,  Q.C.,  in  reply. — The  third  clause  of 
the  Common  Law  Prooednre  Act  1854,  s.  12,  refers 
to  any  case  of  arbitration  whatevc  r,  where  *'  two 
arbitrators  do  not  appoint  a  third  arbitrator :" 
Re  Lyon,  1  E.  A  J.  90. 

Maliks,  Y.C.  said. — I  will  first  take  the  case 
as  if  there  had  been  no  pending  suit  between 
the  parties.  The  Metropolitan  Building  Aot 
1855,  sect.  85,  sub  sect.  /,  provides  that  "  In 
all  cases  not  hereby  specially  provided  for,  where 
a  difference  arises  Detween  a  building  owner " 
— ^here  Messrs.  McBryde  and  Orr  are  the  building 
owners  — "  and  adjoining  owner  " — here  Mr. 
Warner  is  the  adjoining  owner— "in  respect  of 
any  matter  arising  under  this  Act,  unless  both 
parties  concur  in  the  appointment  of  one  surveyor, 
they  shall  each  appoint  a  surveyor,  and  the  two 
surveyors  so  appointed  shall  select  a  third  sur- 
veyor, and  such  one  surveyor,  or  three  surveyors, 
or  any  two  of  them,  shall  settle  any  matter  in 
dispute  between  such  building  and  adjoining 
owner,  with  power  by  his  or  their  award  to  deter- 
mine  the  right  to  do,  aiyi  the  time  and  manner  of 
doing,  any  work,  and  generally  any  other  matter 
arising  out  of  or  incidental  to  such  difference.*' 
Under  these  circumstances,  a  difference  having 
arisen,  Messrs.  McBryde  and  Orr,  on  the  19th 
Nov.  1875,  appointed  Messrs.  Ford  and  Hesketh 
as  their  surveyors.  They  may  have  been  right,  or 
they  may  have  been  wrong,  in  appointing  two 
instead  of  one;  but  that  was  set  right  by  the 
notice  of  the  1st  Aug.  1876,  which  withdrew  the 
name  of  Mr.  Hesketh,  and  stated  that  Mr.  For.i 
was  alone  to  act.  In  the  meantime,  on  the  29th 
March  1876,  Mr.  Warner  had  appointed  his  sur- 
veyor, Mr.  Todd.  Mr.  Ford,  on  the  one  side, 
and  Mr.  Todd  on  the  other  side,  being  thus  ap- 
pointed, it  was  their  obvious  duty  to  appoint  A 
third  surveyor.  Mr.  Ford  is  perfectly  willing  to 
do  so  now,  but  Mr.  Todd  is  not,  because  he  is  for- 
bidden to  do  so  by  the  gentleman  who  has  named 
him  as  his  surveyor.  Under  these  circumstances 
what  is  to  be  doneP  This  is  an  arbitration.  But 
it  was  gravely  argued  by  the  plaintiff  that  sect.  12 
of  the  Common  Law  Procedure  Act  1854  does  not 
apply  because  there  is  here  no  "  document  autho- 
rising the  reference  "  within  the  meaning  of  that 
section.  I  was  about  to  decide  that  tUe  Act  of 
Parliament  is  a  *'  document "  within  the  meaning 
of  that  section ;  or  at  all  events,  that  the  section 
applies  to  every  case  where  there  is  an  arbitration 
between  parties,  whether  the  reference  to  arbitra- 
tion be  by  parol  or  by  a  document  in  the  strict 
sense  of  the  word,  or  (as  in  the  present  case)  by  an 
Auct  of  Parliament.    The  plain  object  of  the  Legis- 
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latnre  is  that,  wbenever  the  parties  refuse  to 
appoint  an  arbitrator  the  court  may  do  so.  I  am 
glad  to  find  that  the  view  which  I  had  enter- 
tained has  already  been  entertained  by  Yioe-Chan- 
cellor  Page  Wooa  in  Be  Lyon.  That  decision  meets 
with  my  entire  concurrence.  I  am,  therefore,  of 
opinion  that  the  case  is  within  sect.  12  of  the 
Cfommon  Law  Procedure  Act  1854.  That  section 
provides  by  the  third  clause  that  **  if,  where  the 
parties  or  two  arbitrators  are  at  liberty  to  appoint 
an  umpire,  or  third  arbirator,  such  parties  or 
arbitrators  do  not  appoint  an  umpire  or  third 
arbitrator  ....  then  in  every  such  instance  any 
party  may  perire  the  remaining  parties."  This 
evidently  means  that  one  party  to  the  arbitration 
may  serve  the  other  party.  I  am  very  sorry  that 
the  plaintiff  should  have  thought  fit  to  take  the 
technical  objection  that  the  arbitrator  and  not 
Mr.  Warner  was  the  person  to  be  served.  Then . 
the  Act  goes  on — "In  every  such  instance  any 
party  may  serve  the  remaining  parties  or  the 
arbitrators,  as  the  case  may  be,  with  a  written 
notice  to  appoint  an  arbitrator,  umpire,  or  third 
arbitrator  respectively ;  and  if,  within  seven  dear 
days  after  such  notice  shall  have  been  served,  no 
arbitrator,  umpire,  or  third  arbitrator  be  ap- 
pointed, it  shall  be  lawful  for  any  judge  of  any  of 
the  Superior  Courts  of  law  or  equity  at  West* 
minster,  upon  summons  to  be  taken  out  by 
the  party  having  served  such  notice  as  afore- 
said, to  appoint  an  arbitrator,  umpire,  or 
third  arbitrator,  as  the  case  may  be."  lliere- 
fore,  assuming  that  no  suit  is  pendinff,  the 
case  is,  in  my  opinion,  of  the  simplest  description. 
The  surveyors,  appointed  by  each  party,  refuse  to 
appoint  a  third  surveyor;  and  it  therefore  falls 
upon  the  court,  under  the  third  clause  of  the 
section  which  I  have  just  read,  as  a  matter  of 
simple  justice,  to  do  for  the  parties  that  which 
they  refuse  to  do  for  themselves.  But  then  it  is 
said  that  the  court  must  not  interfere,  because 
there  is  a  pending  suit.  It  is  quite  true  that,  on 
the  20th  April  last,  Mr.  Warner  commenced  an 
action  against  Messrs.  McBryde  and  Orr  and  the 
Goldsmiths'  Company,  to  restrain  interference  with 
a  small  window  which  was  in  the  old  party  wall. 
On  the  25th  May  last  I  decided  that  the  plaintifP 
had  not  made  out  a  case  for  the  interference  of 
the  court  by  injunction  in  regard  to  that  window. 
The  case  went  from  me  to  the  Court  of  Appeal, 
who  came  to  the  same  conclusion,  that  there  was 
no  case  for  the  interference  of  the  court ;  and  so  the 
matter  stands  at  present.  I  quite  agree  with  the 
plaintiff  that  neither  my  decision,  nor  the  decision 
of  the  Court  of  Appeal  is  conclusive,  because  the 
matter  may  be  decided  a  different  way  at  the  hear- 
ing. If  I  were  to  accede  to  the  argument  that  the 
court  must  not  interfere  because  there  is  a  pending 
suit,  it  would  follow  that  whenever  "  the  aajoining 
owner,"  wishing  to  vex  his  neighbour  and  to 
impede  his  building  operations,  refuses  to  concur 
in  appointing  an  umpire,  he  has  only  to  file  a  bill 
and  let  the  court  see  that  there  is  a  pendi|ig  liti- 
gation ;  and  then  the  mere  fact  of  the  pending  of 
such  litigation  (however  ridiculous  the  litigation 
might  be)  would  paralyse  the  arm  of  the  court.  I 
cannot  accede  to  any  such  argument.  And  it  is 
unnecessary  for  me  to  do  so,  because  the  cases 
cited  by  Mr.  Glasse  (and  concunred  in  by  Mr. 
Pearson)  decide  that  the  surveyors  so  appointed 
cannot  decide  any  question  between  the  parties 
as    to   the   existence    of    ancient    lights.     ^1 


that  these  surveyors  are  to  decide  is  in  what 
manner  and  under  what  circumstances  the 
party  wall  is  to  be  built;  and  if  tbev  should 
nul  in  their  duty,  and  make  any  order  with 
regard  to  this  ancient  light,  such  order  would  be 
entirely  disregarded  by  the  court,  as  being  beyond 
their  powers,  and  entitled  to  no  consideration. 
If  Messrs.  McBryde  and  Orr  go  on,  ana  erect 
this  wall,  with  full  notice  of  the  claim  of  the  plain* 
tiff  in  the  suit  now  pending,  and  stop  up  a  wmdow 
which  ought  not  to  be  stopped  up,  I  shall  have  no 
hesitation  in  ordering  them  (at  the  hearing)  to 
undo  that  which  they  have  improperly  done.  I 
shall,  therefore,  accede  to  this  application.  The 
substance  of  the  order  will  be  as  follows :  It 
appearing  that  the  surveyors  appointed  by  the 
parties  refuse  to  appoint  an  umpire,  the  court, 
in  pursuance  of  the  Common  Law  Procedure  Act 
1854,  appoints  Mr.  Christopher,  if  he  will  act,  as 
third  surveyor  to  settle  the  matters  in  dispute 
between  the  parties  under  the  Metropolitan  Build- 
ing Act  1853,  s.  85,  sub-sect.  7 :  ana  Mr.  Warner 
must  pay  the  oosts  of  the  adjournment  into  court. 

Solicitors :  Prideaux  and  Son ;  John  W.  Syhet. 
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June  27  and  28, 1876. 
Beg.  v.  Asfinall  and  othebs. 

Gonupvracy  to  obtmn  quotation  on  Stock  Exchange 
— Terms  of  indictment. 

It  is  an  indietahle  offence  to  conepire  to  induce  the 
committee  of  the  atock  Exchange  to  aUow  a  quo* 
tation  of  the  shares  of  a  joint-stock  company, 
whereby  to  persuade  persons  who  should  buy  and 
sell  shares  of  the  company,  that  the  company  hae 
been  duly  constituted,  and  has  so  complied  with 
the  rules  of  the  Stock  Exchange  as  to  entitle  the 
compawu  to  have  its  shares  quoted  in  the  official 
list  of  the  Stock  Exchange. 
The  defendemts,  being  six  in  number,  had  been 
tried  at  the  London  Hilary  Sittings  1875,  before 
Cockbum,  C. J.,  and  a  special  jury,  on  an  indict- 
ment for  conspiracy  to  aefraud.    The  indictment 
contained  twelve   counts,  the  defendants  being 
found  guilty  on  the  first  and  second  counts  only. 

The  fir^t  count  net  out  at  great  len^h  the 
establishment,  constitution  of  the  committee  of 
the  London  Su>ck  Exchange,  and  that  the  said 
committee  had  forme<l  certain  rules  and  regula- 
tions for  the  management  of  the  Stock  Exchange, 
and  had  power  to  expel  any  member  of  the  Stock 
Exchange  who  should  break  such  rules ;  that  two 
of  the  defendants  had  been  directors,  and  one  of 
them  secretary,  of  a  new  joint-stock  company 
called  the  Eapion  F'lel  and  Gbs  Company, 
Limited,  and  three  of  them  had  aided  m 
the  establishment  of  such  company;  that  all 
persons  dealing  in  the  shares  of  a  new  company, 
required,  according  to  the  rules  of  the  Stock 
Exchange,  that  a  '*  special  settling  day  '*  should 
be  fixed  by  the  said  committee  for  delivery  of  and 
payment  in  respect  of  all  shares  in  such  new 
company  theretofore  bought  and  sold;  that  the 
defendants  applied  for  a  special  settling  day ;  that 
it  thereupon  became  necessary  that  the  oompaoy 
should  comply  with  the  following  rules  of  the 
Stock  Exchange  committee : 


MAGISTRATES'  OASES. 


413 


Q.B.  Dnr.] 


BbO.  1^.  ASFINALL  AHD  OTHBBA. 


[Q.B.  DlV. 


127.  The  oommifctoe  will  Appoint  m  spooiAl  Mttlingf-dAj 
for  tnuiaaotions  in  the  shairea  of  m  new  oompftny,  pro- 
▼idod  tliat  no  «]ieg«tion  of  fraud  be  sabstAntiated  j  that 
there  has  been  no  miarepreeentation  or  sappreBeion  of 
material  facts ;  that  snffioient  eorip  or  eharee  are  ready 
for  deliTery,  and  that  no  impediment  exiata  to  the  aettle- 
nent  of  the  aeooont. 

128.  The  aeoretary  to  the  ahare  and  loan  department 
ahall  give  one  week'a  notioe  to  the  Stook  Exohange  of 
any  application  for  a  apeoial  aettUog-day  for  tranaaotiona 
in  the  aharea  of  a  new  company,  previoaaly  to  anoh  appli- 
cation  being  anbmitted  to  the  committee,  and  ahall  re- 
quire the  piodnction  of  the  following  docnmenta,  via. : — 

The  i>roapeetaa,  the  Act  of  Parliament,  the  artidea  of 
association,  or  a  certificate  that  the  company  ia  conati- 
tated  npon  the  coat  book  ayatem,  nnder  the  atannary 


The  original  applicationa  for  aharea,  the  allotment 
book,  signed  by  the  chairman  and  aecretary  to  the  com- 
pany, and  a  eertifioate  Terified  by  the  atatutory  dedara- 
tion  of  the  chairman  and  the  aecretary,  atating  the 
number  of  ahares  applied  for  and  unconditionally  allotted 
to  the  public,  the  amount  of  depoaita  paid  thereon,  and 
that  such  depoaita  are  abaolutely  free  from  any  lien. 

The  banker'a  paaa-book,  and  a  certificate  from  the 
bankera,  atating  the  amount  of  depoaita  reoeiyed. 

That  the  defendants  had  conspired  to  induce 
certain  members  of  the  committee  of  the  Stock 
Bxchaoge,  contrary  to  the  true  inf-ent  and  mean- 
ing of  the  rules  above  set  forth,  to  grant  a  special 
settling-day ;  and  that  the  defendants  falsely  pre- 
tended to  the  said  members  of  the  said  committee 
{ifUar  alia),  that  the  number  of  shares  of  the  said 
company  applied  for  by  the  public  was  34,365, 
whereas  the  number  of  shares  applied  for  by  the 
public  was  not  34,365,  nor  any  number  whatso- 
ever. 

The  second  count  stated  that  the  defendants 
were  directors,  &c.,  of  the  said  company,  and  that 
application  had  been  made  on  behalf  of  the  com- 
pany to  the  committee  of  the  Stock  Exchange,  to 
order  the  quotation  of  the  new  company  in  the 
official  list  of  the  Stock  Exchange,  in  pursuance 
of  the  following  rule  of  the  Stock  Exchange : 

129.  The  committee  will  order  the  quotation  of  a  new 
oompany  in  the  official  liat,  provided  that  the  company  ia 
of  6ond  fide  character,  and  of  anffioient  magnitude  and 
importance;  that  the  requurements  of  Bnle  128  have 
been  complied  with,  and  that  the  prospeotua  haa  been 
puhUdy  advertiaed,  and  agreea  aubatantially  with  the 
Act  of  Parliament,  or  the  artidea  of  association,  and  in 
the  oaee  of  limited  companies  oontaina  the  memorandum 
of  asaodation ;  that  it  proyidea  for  the  iaaue  of  not  leaa 
than  one-half  of  the  nominal  capital,  and  for  the  payment 
of  tan  per  cent,  upon  the  amount  subaoribed.  and  sets 
Corih  the  arrangementa  for  raiaing  the  capital,  whether 
by  shares  fully  or  partly  paid  up,  with  the  amounta  of 
eaeh  reapectiYdy,  and  alao  atatea  the  amount  paid,  or  to 
be  paid,  in  money  or  otherwise  to  oonoeaaionairea,  ownera 
of  property,  or  othera  on  the  formation  of  the  company, 
or  to  contraotora  for  worka  to  be  executed,  and  the 
number  of  aharea,  if  any,  propoaed  to  be  conditionally 
allotted; 

That  two-thirda  of  the  whole  nominal  capital  propoaed 
to  be  iaaued  haTC  been  apphed  for  and  uuconditionally 
allotted  to  the  public  (aluurea  reserred  or  granted  in  lieu 
of  money  paymenta  to  conceaaionnairee,  ownera  of  pro- 
perty or  othera,  not  being  oonaidered  to  form  part  of 
suoh  pubUc  allotment),  that  the  artidea  of  aaaooiation 
restrain  the  direotora  irom  employing  the  fonda  of  the 
oompany  in  the  purohaae  of  ita  own  aharea,  and  that  a 
naember  of  the  Stook  Exchange  ia  authorised  by  the 
oompany  to  give  full  information  aa  to  the  formation  of 
the  undertaking,  and  be  able  to  f  urniah  the  committee 
with  all  particulars  they  may  require. 

That  the  defendants  had  authorised  Sir  Robert 
Garden  and  others,  being  a  firm  of  stockbrokers, 
and  members  of  the  Stock  Exchange,  to  apply  to 
the  committee  to  order  the  quotation  of  the  shares 
of  the  company  in  the  official  list  of  the  Stock 
Szchange ;  and  that  the  defendants  conspired  to 


deceive  the  members  ot  the  said  committee,  and 
to  induce  them,  contrary  to  the  intent  of  the  three 
rules  above  set  forth,  to  order  a  quotation  of  the 
shares  of  the  company  in  the  official  list  of  the 
Stock  Exchange,  and  thereby  to  persuade  divers 
liege  subjects  who  should  thereafter  buy  and  sell 
the  shares  of  the  said  company,  to  believe  that  tfaws 
said  company  was  duly  formed,  and  had  complied 
with  the  said  three  rules,  so  as  to  entitle  the 
company  to  have  their  shares  quoted  in  the  official 
lisc  of  the  Stock  Exchange. 

At  the  trial  it  appeared  that  the  defendants 
were  connected  with  the  company  as  alleged  in 
the  indictment,  and  it  was  also  proved  that  none 
of  the  shares  of  the  company  nad  been  uncon- 
ditionally allotted  to  the  public,  and  that  the  Com- 
mittee of  the  Stock  Exchange  had  granted  a  special 
settling  day  and  a  quotation,  under  the  beliei  that 
all  the  provisions  of  the  three  rules  above  set 
forth  had  been  complied  with.  The  manner  in 
which  the  false  representations  charged  were  made 
by  the  defendants  sufficiently  appears  trom  the 
judgments  below.  The  defendants  having  been 
convicted,  a  rule  was  obtained  on  their  behalf  for 
arrest  of  judgment,  or  to  enter  the  verdict  for  the 
defendants,  or  for  a  new  trial  on  the  ground  that 
the  facts  p'iX)ved  did  not  amount  to  a  conspiracy. 

The  Solicitor-General  (Sir  H.    Giffard,    Q.O.) 

{Poland  and  Besley  with  him),  now  showed  cause, 

and  cited 

Bribish    America/ik    TBUgrapK  Compa/ny  ▼.  Albicn 
Bank,  L.  Bep.  7  Ex.  119  ;  26  L.  T.  Bep.  N.  8.  257 ; 
JB4r.  V.  De  Bermger,  3  M.  &  S.  67. 

Bcdlantine,  Serjt.,  and  W.  Bcdlanline,  Pope,  Q.C., 
and  Metcalfe,  Q.C.»  and  A,  GoUms  and  Hudson,  for 
the  defendants,  severally  supported  the  rule. 

OocKBU&N,  C.J. — I  have  entert^nod  considerable 
doubts  as  to  the  sufficiencv  of  the  counts  upon 
which  the  defendants  have  been  found  guilty,  and 
am  still  of  opinion  that  the  first  count  is  insuffi- 
cient.   It  alleges  that  the  defendants  entered  into 
a  conspiracy  by  means  of   false  and  fraudulent 
representations  to  induce  the  Committee  of  the 
Stock  Exchange  to  grant  a  "  settling  day  "  and  a 
*'  quotation  *'  on  the  Stock  Exchange.    If  it  had 
gone  on  to  allege  that  the  object  was  to  defraud 
the  public,  it  would  have  been  sufficient,  but  it 
does  not  in  terms  allege  that.    Even  as  to  the 
second  count,  I  confess  that  it  is  not  without  much 
hesitation  and  doubt  I  have  come  to  the  conclusion 
that  it  is  sufficient.    That  count  states,  in  sub- 
stance, that  the  defendants  entered  into  a  con- 
spiracy in  order  to  obtain  a  quotation  of   the 
shares,  in  order  to  induce  persons  who  should 
thereafter  buy  and  sell  the  shares  to  believe  that 
the  company  was  duly  formed,  and  that  it  had 
duly  complied  with  the  rules  of  the  Stock  Ex- 
change, so  as  to  get  the  shares  quoted  in  the 
official  lists.    If  it  had  g^e  on  to  state  that  the 
purpose  for  which  this  was  done  was  to  injure 
those  in  whose  minds  this  belief  was  produced  by 
inducing  them  to  buy  the  shares,  believing  them 
to  be  of  more  value  than  they  really  were^  then  I 
should  have  had  no  hesitation  in  holding  tliat  the 
count  was  sufficient  according  to  law,  though,  if 
the  object  was  to  induce  them  thus  to  believe 
without  inducing  them  to  purchase  the  shares 
under  that  belief,  it  would  be  otherwise.     But 
looking  at  the  words  used,  "  Intending  to  induce 
those  who  should  thereafter  buy  the  shares  "  to 
believe  that  they  were  what  they  were  represented 
to  be,  on  the  whole  I  think  it  is  sufficient  ;^'f or  it 
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is  difficult  to  see  how  that  belief  could  be  en- 
gendered in  the  minds  of  persons  buying  and 
selling  the  shares  withuat  inducing  them  to  buy 
and  sell  under  such  belief;  so  that  a  conspiracy  to 
induce  them  to  entertain  that  belief  must  be  taken 
to  be  a  conspiracy  to  induce  them  to  deal  in  the 
shares  under  that  belief,  as  they  would  not  othei- 
wise  have  done.    On  the  whole,  therefore,  though 
not  without  considerable  doubt,  I  have  come  to 
the  conclusion  that  the  charge  in  this  count  is 
sufficiently  stated.    That  it  was  proved  in  fact  I 
can  entertain  no  doubt  at  aU.    I  cannot  accede  to 
the  proposition  that  the  facts  as  proved  were  not 
sufficient  to  constitute  the  offence.      The  facts 
undoubtedly  were  that  persons  were  induced  to 
apply  for  and  appear  to  take  shares  they  never 
meant  to  take,  vvnich  shares  were  at  once  handed 
over  to  the  defendant  Aspinall — that  the  allotment 
of  shares  was  ficticioas,  and  that  the  funds  of  the 
company  were  fictitious,  a  small  sum  being  ob- 
tained by  way  of  advance  from  the  Midland  Bank, 
which  was   manipulated  so  as  to  represent  the 
capital   of  the   company  as    paid   up,  when,   in 
point  of  fact,  the  whole  thing  was  a  fiction  irom 
beginning  to  end.    This  was  done  for  the  purpose 
of  ubtainmg  a  settling  day  and  a  quotation  on  the 
Stock  Exchange.    That  there  was  a  fraud  and  a 
very  serious  fraud  on  the  Stock  Ezchan|;e  com- 
mittee no  one  can  doubt.    Then  the  question  is,  as 
the  company  had  nothing  but  its  shares  and  had 
no  real  capital  at  all,  and  the  only  object  one  can 
conceive  in  getting  the  shares  quoted  on  the  Stock 
Exchange    was    that    they    should  be  dealt  in, 
whether  such  a  conspiracy  sustains  the  charge  on 
which  the  defendants  have  been  found  guilty,  and 
I  think  there  can  be  no  doubt  that  it  does. 

Blackburn,  J. — I  also  am  clearly  of  opinion  that 
on  t'ue  evidence  an  indictable  offence  was  amply 
proved,  supposing  it  sufficiently  stated  in  the 
indictment.  Ever  since  B,  v.  De  Berenger  it  has 
been  established  that  where  parties  conspire 
together  by  false  representations  and  pretences — 
in  short,  by  telling  lies — to  raise  the  price  of  any 
Vendible  commodity — for  though  it  was  a  case  of 
dealing  in  the  funds,  the  doctrine  laid  down 
extends  to  all  vendible  commodity — and  with  the 
intent  to  produce  the  belief  in  the  minds  of  men 
that  they  may  give  a  higher  price  for  the  commo- 
dity than  they  otherwise  would  do,  such  a  con- 
spiracy is  an  injury  to  the  public,  and  is  an  indict- 
able offence.  Here  it  was  proved  beyond  all  doubt 
that  there  was  a  conspiracy  to  procure  a  settling 
day  and  a  quotation  of  the  shares  on  the  Stock 
Exchange,  to  induce  those  who  should  deal  on  the 
Exchange,  and  should  see  the  quotation,  to  believe 
that  the  company  had  been  formed  to  the  satis- 
faction of  the  Stock  Exchange,  and  was  a  real  or 
bond  fide  company,  and,  in  consequence  of  that 
belief,  to  think  the  company  better  than  it  really 
was,  the  company,  in  fact,  not  being  real,  the 
shares  not  having  really  been  allotted,  and  the 
deposits  not  having  really  been  paid,  and  the  com- 
pany altogether  being  one  which,  if  its  nature  had 
been  known,  would  not  have  been  allowed  to  be 
introduced  on  the  Stock  Exchange  at  all.  All  this 
was  done  in  order  that,  the  quotation  of  the  shares 
being  thus  obtained,  persons  dealing  on  the 
Stock  Exchange  might  be  induced  to  believe 
that  the  shares  were  of  greater  value  than 
they  really  were,  and  that  they  should  thus 
be  influenced  in  the  prices  they  should  pay  for 
them.    1  cannot  doubt  that,  all  this  being  clearly 


proved,  there  was  a  criminal  and  indictable  con- 
spiracy on  the  part  of  the  defendants.    Then,  wa» 
it  properly  stated  and  charged  ?    Now,  as  to  the 
first  count,  I  will  not  say  whether  it  is  good  or 
bad ;  but  the  second  goes  further  and  is  clearer 
than  the  other,  and  I  cannot  understand  how  it 
should  not  be  sufficient.    After  alleging  that  a 
quotation  of  shares  upon  the   Stock  Exchange 
imports  a  representation  that  the  Stock  Exchange 
committee  has  authorised  them  to  be  so  quoted,  and, 
therefore,  has  been  satisfied  that  the  company  was 
duly  formed,  it  proceeds  to  state  that  the  defendants 
combined  together,  by  false  pretences  and  artful 
and  subtle  devices,  to  deceive  the  committee  of 
the  Stock  Exchange,  to  induce  them  to  allow  a 
quotation  of  the  shares,  and  thereby  to  induce  and 
persuade  those  who  should  thereafter  buy  or  sell 
the  shares — that  is,  future  dealers  in  the  shares — 
to  believe  that  it  was  duly  formed  and  constituted, 
and  had  in  all  respects  complied  with  the  rules.  Kit 
had  gone  on  to  state,  "  and  consequently,  believing 
that  it  was  better  than  it  was,  to  induce  persona  to 
buy  at  higher  prices  than  they  otherwise  would 
have  given,"  the  charge  would  have  been  identical 
in  its  terms  with  that  m  B.  v,  De  Berenger.  These 
words,  however,  are  not  inserted,  and  the  question 
is  whether  the  effect  is  not  in  substance  the  same, 
and  whether  it  does  not  really  mean  that  the 
defendants  represented  the  shares  to  be  of  greater 
value  than  they  really  were,  and   thus  induced 
other  persons   to  give   higher   prices    for  them 
than    they    otherwise    would   have   done.    Now, 
as    Lord   Ellen  borough  said,    in  B,  v.   De  Ber- 
e^iger,  **  It  is    an  universal  principle  that   when 
a   man    is    charged  with  an  act  of    which    the 
natural  and    probable   consequence  is  a  certain 
injury,  the  intention  is  an  inference  of  law."    We 
should  be  carrying  critical   nicety  to  a  greater 
extent  than  evor    before    known,  and   wresting 
words  from  their  plain  and  natural  meaning,  if 
we  were  to  say  that  the  intention  to  obtain  a  quo- 
tation of  the  shares  in  order  to  induce  persons 
who  may  buy  or  sell  shares  to  believe  that  tne  com- 
pany is  a  real  and  good  company,  whereas  it  is  not 
so,  is  not  doing  that,  the  necessary  consequence  of 
which  is  not  injurious  to  those  buying  ana  selling 
the  shares     It  must  be  taken,  therefore,  that  the 
offence — which  was  proved — is  stated  sufficiently, 
and  is  in  substance  the  same  as  that  in  Beg,  v. 
De  Berenger,    It  was  argued  that   the  quesuon 
of  the  intent  ought  to  have  been  put    specifi- 
cally to  the  jnrv.     But  if  that  were  necessary,  few 
verdicts  in  such  cases  could  stand  good.     When 
everything  is  beyond  doubt  except  a  certain  ques- 
tion, and  that  is  put  to  the  jury  and  they  find  it 
distinctly,  then  they  really  find  a  verdict  including 
and  implying  all  the  rest.    Here  the  intention 
expressly  found  by  the  jury — that  is,  the   inten- 
tion to  obtain  the  quotation  of  the  shares  by  false 
Sretences — necessarily  involves  the  intention  to 
efraud,  and  it  would  be  monstrous  to  say  that  we 
must  grant  a  new  trial  because  the  formal  question 
whether  the  quotation  would  have  the  effect  sug- 
gested and  would  affect  the  price  of  the  shares  was 
not  in  terms  put  to  the  jury.     I  am,  therefore, 
clearly  of  opinion  th&t  the  second  count  is  sufficient 
to   support  a  judgment,   and    that    the    verdict 
upon  tnat  count  ought  not  to  be  disturbed. 

Field,  J. — I  also  am  of  opinion  that  there  ought 
to  be  judgment  for  the  Crown.  After  the  doubt 
the  Lord  Chief  Justice  has  expressed,  it  would  be 
presumptuous  in  me,  perhaps,  to  say  that  I  am 
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•clearly  of  opinion — but  T  certainly  am  of  opinion — 
that  tbe  second  connt  is  ^ood.  As  to  the  first 
count,  it  is  based  on  the  allegation  that  the  frauds 
undoubtedly  committed  were  committed  for  the 
purpose  of  mducini^  the  committee  of  the  Stock 
Ezcnange  to  appoint  a  special  settling  day.  It 
appears  that  in  all  cases  of  new  companies,  the 
Stock  Exchange  committee,  before  tfhey  appoint  a 
settling  day,  require  certain  vouchers  to  be  laid 
before  them  as  to  the  position  of  the  new  com- 
pany; and,  among  other  things,  they  require 
that  they  should  be  satisfied  that  the  proper 
amount  of  capital  was  subscribed,  and  that  the 
shares  haye  been  bond  fide  applied  for  and  allotted, 
and  the  deposits  upon  them  actually  paid;  and 
they  are  not  satisBed  with  the  mere  statements  of 
the  parties,  but  require  Touchers  to  be  produced, 
aa  the  banker's  book,  to  prove  the  payments 
made :  and  the  result  is  that  not  only  are  the  com- 
mittee satisfied  that  the  new  company  is  good,  but 
the  public,  on  seeing  the  quotation  oi  iU  shares  in 
the  official  lists,  believe  that  the  proper  authorities 
have  been  thus  satisfied  of  it.  In  the  first  count, 
the  fraud  alleged  is  that,  by  means  of  false  pre- 
tences, the  Stock  Exchange  committee  were  in- 
duced to  appoint  a  settling  day — that  is,  a  day 
on  which  all  transactions  in  shares  would  be 
settled,  and  the  amounts  due  paid  or  secured. 
Now,  as  to  put  a  company  on  the  market  without 
the  sanction  of  the  Stock  Exchange  would  be 
difficult,  I  think  that  count  contains  all  the  elo- 
ments  of  a  grave  offence,  for  thereby  the  public 
would  naturally  suppose  that  as  the  committee  of 
the  Stock  Exchange  had  fixed  a  settling  day,  all 
the  requirements  had  been  complied  with,  and  the 
brokers  and  others  might  safely  deal  in  the 
shares.  And  as  to  the  second  count,  it  is  alleged 
that  the  object  was  to  obtain  a  quotation  of  the 
shares  in  the  Stxxsk  Exchange  lists,  and  there  can 
be  no  doubt  that  the  public  resort  to  those  lists 
for  the  purpose  of  knowing  where  they  mav  safely 
put  their  money.  Then  the  count  alleges  that  this 
was  done  for  the  purpose  of  inducing  those  who 
should  thereafter  aeal  in  the  shares  to  believe  that 
the  company  was  duly  formed  and  constituted  and 
had  complied  with  the  rules  of  the  Stock  Ex- 
change. It  does  not,  indeed,  in  terms  allege  that 
it  was  with  intent  to  induce  people  to  buy  and  sell 
the  shares.  Bat  the  question  is,  whether  it  is  not 
fairly  to  be  inferred  that  such  is  the  meaning ;  and 
to  me  it  seems  that  it  is  so,  and  that  it  would  be  a 
mere  barren  fraud  if  it  was  not  done  with  a  view 
to  induce  people  to  buy  or  sell  the  shares  on  the 
St(x:k  Exchange.  That  being  so,  I  think  that 
meaning  ought  to  be  put  upon  it,  and,  therefore, 
that  our  judgment  ought  to  be  for  the  Crown. 

KoTE. — On  a  subsequent  day  two  of  the  defen- 
dants were  sentenced  to  twelve  months  and  two  of 
them  to  two  months'  imprisonment,  in  each  case 
without  hard  labour.  And  the  judgihent  of  the 
court  was  during  the  present  (Hilary)  sittings 
affirmed  by  the  Uourt  of  Appeal.  As  to  the  jaris- 
diction  of  that  court  to  hear  the  appeal,  see  sect.  47 
of  the  Judicature  Act  of  1873. 

Judgment  for  the  Croum. 
Solicitors  for  the  prosecution,  Abrahctms  and 

Solicitors  for  the  defendants,  Chldring ;  Wontner 
and  Co. ;  Htwhcvm, 


Nov.  8  and  15, 1876. 

Keo.  (on  the  Peosecution  op  the  Assessment  Com- 
mittee OP  the  Poplab  Union  (resps.),  v.  Ingall 
AVD  anotheb  (apps.). 

Baiing  in  Metropolis — Making  valuation  list, 
statutory  time  for — Wheth&r  statute  imperaiive 
or  directory — Valuation  of  Property  Metropolis 
Act  1869,  32  ^  33  Vict.  c.  67,  s.  42. 

By  sect,  42  of  the  Valuation  of  Property  Metropolis 
Act  1869,  the  overseers  "  shaU  make  and  deposit 
the  valuaiion  list  "  hrfore  the  Isi  June,  ana  the 
assessment  com/miHee  "  shaU  hold  a  meeting  for 
hearing  objections  to  the  list"  before  the  1st 
Oct,  and  **  shall  fiaiaU/y  approve  the  list  "  before 
the  1st  Nov, 

Held,  thai  the  section  was  directory  and  not  vm/pera- 
tive,  and  that  a  valuation  list  deposited  on  27th 
Sept,  and  finaU/y  approved  on  2\st  Jan.,  was 
good. 

This  was  a  case  stated  by  the  Justices  of  the 
Court  of  General  Assessment  Sessions,  holden 
under  the  Valuation  (Metropolis)  Act  1869,  at  the 
Guildhall,  Westminster. 

•  1.  The  appellants  are  the  occupiers  of  premises 
used  as  oil  and  turpentine  stores,  and  situate  in 
the  West  Ferry-road  in  the  parish  of  All  Saints', 
Poplar. 

2.  Previous  to  the  valuation  made  as  hereinafter 
stated,  the  appellants  were  rated  at  445Z.  gross, 
and  371Z.  rateable  value. 

3.  Upon  the  27th  Sept.  1875,  the  overseers  of 
the  said  parish  of  All  Saints',  Poplar,  made  and 
deposited  a  valuation  list  for  the  said  parish  in 
which  the  appelauts'  premises  were  assessed  at 
6661.  gross  and  555Z.  rateable  value. 

4.  Upon  the  18tb  Oct.  1875,  the  said  list  was 
transmitted  to  the  Assessment  Committee  of  the 
Poplar  Union. 

5.  Upon  the  7th  Dec.  1875,  at  a  meeting  of  the 
Assessment  Committee  to  hear  objections  to  the 
said  list,  the  aopellants  appeared  by  counsel,  who 
said  that  on  behalf  of  the  appellants  he  reserved 
their  right  to  dispute  the  valiaity  of  such  list,  and 
of  the  proceedinirs  then  being  and  about  to  be 
taken  thereon,  and  objected  to  the  valuation  of 
their  premises  ccmtained  in  such  list,  but  notwith- 
standing such  reservation,  urged  objections  and 
adduced  evidence  in  support  thereof,  and  after 
duly  weighing  and  considering  the  same,  the 
Assessment  Committee  altered  the  valuation  of 
the  said  premises,  and  fixed  5502.  gross  and  460Z. 
rateable  as  the  value  thereof. 

6.  The  said  Assessment  Committee  approved 
the  valaation  list  as  altered  by  them  upon  the 
4th  Jan.  1876,  and  sent  tbe  said  list  to  be  re- 
deposited  upon  the  7th  Jan.  1876. 

7.  By  the  3rd  of  the  General  Orders  made  at 
the  General  Assessment  Sessions  holden  on  the 
23rd  June  1870,  it  is  required  that  eJl  appeals  to 
the  Assessment  Sessions  shall  be  entered  by  peti- 
tion to  be  lodged  with  the  clerk  to  the  Assessment 
Sessions  on  or  before  the  14th  Jan.  next  following 
the  final  approval  of  the  valuation  list  by  the 
Assessment  tSommittee. 

8.  The  appellants  duly  gave  the  required  notice 
of  appeal  to  the  Assessment  Sessions  before  the 
14th  Jan.  1876. 

9.  Upon  21st  Jan.  1876,  the  Assessment  Com- 
mittee held  a  meeting  to  hear  objections  on  behalf 
of  persons  or  parties  other  than  the  appellants  to 
the  alterations  made    by  the  Assessment  Com- 


416 


MAGISTRATES'  CASES. 


Q.B.  DiT.] 


BsG.  V.  Ino/ill  and  avothbb. 


[Q.B.  Drr. 


mittee  in  the  fsaid  Talaation,  but  no  objectioDB 
were  made  to  the  aheration  of  the  Talaation  of 
the  appellantfi'  premises. 

10.  Upon  the  hearing  of  the  appeal  the  said 
Talnation  list  was  prodnced,  and  it  appeared  that 
the  same  had  been  finally  approved  npon  the  2l8t 
Jan.  1876. 

11.  Between  the  hearing  of  the  Assessment 
Committee  of  objections  to  the  said  Talaation  list 
and  the  holding  of  the  oonrt  of  general  assess- 
ment sessions,  no  special  sessions  bad  been  held 
to  which  the  appellants  conld  appeal  against  the 
decision  of  sacn  assessment  committee  in  accor- 
dance with  the  directions  and  proTisions  of  the 
Yalnation  of  Property  (Metropolis)  Act  1869  ; 
neither  appellants  or  respondents  took  any  steps 
to  obtain  the  holding  of  any  special  sessiens  for 
hearing  an  appeal. 

The  question  for  the  opinion  of  the  conrt  is 
whether  the  said  Talaation  list  is  nail,  Toid,  bad 
in  law,  and  of  no  effect,  by  reason  of  such  Talnation 
list  not  haTing  been  made  and  deposited  by  the 
oTerseers  of  the  parish  of  All  Saints,  Poplar,  nor 
transmitted  by  them  to  the  assessment  committee, 
nor  by  the  said  assessment  committee  finally 
approTcd  and  signed  within  the  time  limited  by 
the  Yalnation  (Metronolis)  Act  1869. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive,  judgment  is  to  pass  for  the  appellants,  and 
the  said  Talnation  list  shall  be  dealt  with  as  to  the 
conrt  shall  seem  fit. 

If  the  coart  should  be  of  opinion  in  the  negative, 
judgment  is  to  pass  for  the  respondents. 

E.  Clarhe,  for  the  appellants,  argned  that  the 
resnlt  of  the  delay  had  been  to  eztin^aish  the  ap- 
pellants' right  of  appeal,  and  that  therefore  sect. 
42  of  the  Valuation  of  Property  Act  1869,  ought  to 
be  construed  as  imperative. 

Tindal  Atkinson  and  W.  English  Harrison,  for 
the  respondents,  argued  that  the  present  case  fell 
within  the  rule  that  where  public  convenience 
required  it,  a  statute  as  to  time  would  be  con- 
strued as  directory  on  this  point ;  they  cited 

Lefevre  v.  Miller,  26  L.  J.  175,  M.  C. ; 

Reg.  ▼.  Fordhatn,  11  M.  &  E.,  73 ; 

Reg  V.  Mayor  of  Rochester,  7  E.  &  B.  910. 

E.  Cl'irke,  in  reply,  cited 

Bovnnan  v.  BlytK  7  E.  A  B.  26 ;  27  L.  J.  22,  M C  ; 
Hunt  V.  Hibbs,  5  H.  &  N.  123 ;  29  L.  J.  222.  Ex. 

The  folio vring  sections  of  the  Valuation  of 
Property  Metropolis  Act  1869  (32  &  33  Vict.  c.  67), 
were  referred  to  in  the  course  of  the  arguments 
and  judgments : 

Sect.  13.  If  the  overseers  of  any  parish  fail  to 
transmit  aiioh  a  valuation  list  as  is  reqniied  by  this  Act, 
the  assessment  oommittee  shall  appoint  some  person  to 
make  a  valuation  list,  and  may  allow  such  person  Buch 
remuneration  in  addition  to  his  expenses  as  they  think 
fit;  and  all  expenses  incurred  by  the  assessment  com- 
mittee in  pursuance  of  this  section  Phall  be  paid  by  the 
guardians,  and  ohazffed  to  such  parish.  The  person  ro 
appoint«d  shall  have  for  the  purposes  of  this  section  the 
same  powers  and  duties  as  ovemeers.  and  the  valuation 
Ust  so  made  shall  be  dealt  with  in  like  manner  as  if  it 
had  been  duly  made  and  transmitted  by  the  overseers. 

Sect.  32.  Any  ratepayer  and  any  surveyor  of  taxes, 
and  any  overseer,  with  the  consent  of  the  veotry  of  his 
parish,  who  may  feel  aggrieved  hj  any  decision  of  the 
assessment  committee  on  an  objection  made  before  them 
to  which  he  was  a  party,  or  by  any  decision  of  special 
sessions,  whether  he  was  a  party  or  not,  may  appeal 
against  such  decision  to  the  assessment  sessions.  Any 
assessment',  committee  in  the  metropolis,  or  in  the 
county  in  which  the  parish  to  which  the  appeal  relates 


is  sitoate,  any  overseers  in  the  metropolia,  or  sneh  oovntiy 
with  the  consent  of  the  vestry  of  their  pariah,  any  rate- 
payer in  the  metropolis  or  such  county,  and  amy  body  of 
persons  authorised  by  law  to  levy  rates,  or  require  ooo- 
tribntioos  payable  out  of  rates  in  the  metroiM^  or  such 
county,  majr  appeal  to  the  asseasment  sessions,  if  they  or 
he  feel  aggrieved  by  rsason, 

(1)  Of  the  total  of  the  gross  value  of  any  pariah  beiag 

too  high  or  too  low. 

(2)  Of  the  total  of  the  rateable  valuable  of  any  pariah 
beinff  too  high  or  too  low. 

(8)  Of  there  being  no  approved  valuatlofi  list  for  aome 
pariah. 

Seot.  35.  If  it  appeara  to  the  jnstioea  in  asaaiiiimant 
aeasions,  on  any  appeal  that  there  ia  no  approved  valnatiim 
liat  for  some  parish,  th^  may  appoint  some  proper  petaon 
(with  such  remuneration  as  th^  may  apnoiiit)  to  make  a 
valuation  list.  Such  person  shall  have  for  that  pnrpoae 
the  aame  powera  and  autiea  as  overseen.  The  valnation 
list  so  made  shall  be  deposited  and  otherwise  made  known 
to  the  persons  interested  in  such  manner  aa  the  oonrt  may 
direct,  but  in  manner  as  near  aa  may  be  aa  ia  provided  in 
thia  Act,  with  reapeot  to  the  list  originally  made-  The 
costs  of  making  such  valuation  liat  shall  be  paid  by  the 
assessment  committee,  who  failed  to  approve  me  list,  and 
shall  be  deemed  part  of  their  expenaea  under  the  principal 
Act. 

Sect.  42.  With  reapeot  to  the  times  within  which  pro- 
ceedings under  this  Act,  and  the  Acts  incorporated  here- 
with, are  to  be  done,  the  following  provisions  shall  have 
effect,  that  is  to  say  : 

(1)  The  overseers  shall  make  and  deposit  the  valua- 
tion before  the  1st  June,  in  the  first  year  after 
passing  of  this  Act. 

(2)  The  overseers  shall  transmit  the  valuation  Hat  to 

the  assessment  committee,  not  sooner  than  fourteen 
and  not  later  than  seventeen  days  after  notice  is 
given  of  deposit  of  such  list. 

(3)  Notice  of  any  objection  by  any  person  other  than 
the  suryeyor  of  taxes  and  the  overseers,  shall  be 
given  before  the  expiration  of  twenty>five  days 
after  the  Ust  is  deposited. 

(4)  The  assessment  committee  shall  revise  the  valua* 

tion  list  before  tiie  Ist  Oct ,  in  the  same  year,  and, 
before  the  same  day,  but  not  less  than  surteen  days 
after  the  transmission  of  the  list  to  them  by  the 
overseers,  shall  hold  a  meeting  for  hearing  objeo- 
tions  to  such  list. 

(5)  The  assessment  committee  shall  give  notice  of  a 

meeting  for  hearing  objections  to  a  lit^t  not  less 
than  sixteen  days  before  such  meeting. 

(6)  Notice  of  objection  with  respect  to  any  li«t  by  the 

surveyor  of  taxes  and  by  the  overseers,  shall  be 
given  not  less  than  sctcu  days  before  the  meetiog 
at  which  objections  to  such  list  will  be  heard  by 
the  assessment  committee. 

(7)  The  assessment  committee  shall  send  the  valnation 
list  to  be  redeposited  within  three  days  after  it  is 
approved  by  them,  and  shall  appoint  a  day  not  less 
than  fourteen  nor  more  than  twentv-eight  days 
after  such  redeposit  for  hearin|f  objections  to 
the  alterations  of  which  obpeotiona  aeven  days 
notice  shall  be  given  by  the  objector. 

(8)  The  assessment  committee  shall  finally   approve 

and  send  the  valuation  Ust  to  the  overseers  and 
the  clerk  of  the  managers  of  the  MetropoUtan 
Asylum  district  before  the  Ist  Nov.  in  the  same 
year. 

(9)  Notices  of  appeal  to  special  sessions  shall  be  given 
on  or  before  tiie  21  at  Nov.  in  the  same  year. 

(10)  The  justices  may  hold  the  special  sessions  at  anv 
time  after  the  SiOth  Nov.  in  the  aame  year,  which 
wiU  enable  them  to  determine  aU  appeala  before 
the  ensuing  1st  Jan. 

(11)  The  clerk  of  the  said  managers  shall  send  out  the 
printed  totals  before  the  1st  Dec.  in  the  same 
year,  and  shall  return  the  valuation  Ust  to  the 
assessment  conunittee  not  sooner  than  fourteen, 
nor  lattf*  than  twenty-one,  days  after  the  totals 
are  sent  out. 

(12)  Notices  of  appeals  to  assessment  sessions  shaU  be 

given  on  or  before  the  14th  Jan.  in  the  same  year. 

(13)  The  justices  may  hold  the  assessment  sessions  at 
I  any  time  after  the  1st  Feb.  in  the  same  year,  which 
i  will  enable  them  to  determine  all  appeals  (except 
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where  a  Telnatlon  list  or  Talnation  is  ordered)  be- 
fore the  ensninsf  Slat  March. 
(14)  Notioea  of   the  times  at  which  the  asseasment 
Beesions  will  be  held  at  eaoh  place  shall  be  given 
by  the  clerk  ten  days  at  least  before  the  first  court 
is  held. 
Mellor,  J. — My  mind   has    flactnated    much 
daring  the  proppress  of  the    argament,  bnt  on 
tbe   whole   I    am    of    opinion    tnat    section    42 
is  directory,  and  that  this  valuation  list  was  in 
time.    It  was  intended  by  the  Legislatare  that 
the  valuation  list  should  be  made  up  m  time  for 
tbe  assessment  sessions,  in  order  that  it  might  be 
discuHsed  there  whether  it  was  good  or  bad.    It 
has,  indeed,  been  very  plausibly  argued  before  us 
that  the  valuation  list  was  too  late,  on  the  ground 
that  certain  things  were  not  done.    But  on  the 
whole  I  think  that  these  arguments  ou^ht  not  to 
prevail.     Mr.  Clarke's  clients  have  full  power  of 
appealing  to  sessions  on  the  merits  of  their  case, 
but  it  would  seem  as  if  they  appealed  against  the 
list  because  they  had  no  case  upon  the  merits. 
The  sessions  having  confirmed  ttie  list,  the  only 
question  for  us  is  whether  it  is  bad  on  the  ground 
of  its  being  out  of  time,  and  I  am  of  opinion  that 
it  is  not.     It  is,  I  think,  absurd  to  suppose  that 
the  Legislature  could  have  intended  these  sections 
to  be  other  than  directory.    Perhaps,  however,  the 
Lc>gi8lature  may  have  intended  that  if  a  party 
should  suffer  any  damage  by  the  delay  of  the  over- 
seers  in   making  up  the  list,  he  should  have  a 
remedy  against  the  overseers  by  action. 

Lush,  J. — I  am  of  the  same  opinion.  In  order 
to  interpret  sections  of  an  Act  of  Parliament  which 
require  certain  things  to  be  done  within  a  certain 
time,  we  must  look  to  the  object  of  the  Act  in 
which  those  sections  occur.  Now  the  object  of 
this  Valuation  Act  is  clearly  to  secure  a  valua- 
tion of  property  every  five  years,  in  order 
that  tne  valuation  list  may  be  quite  uniform.  It 
is,  therefore,  of  the  utmoet  importance  that  the 
whole  list  be  completed  every  five  years,  and  a 
machinery  is  provided  by  the  statute  for  bringing 
objections  and  hearing  appeals.  The  42nd  section 
is  framed  to  effect  this  purpose.  [Tbe  learned 
judge  read  the  section  and  proceeded.]  It 
apf'ears  from  this  section  that  a  time  is  limited  for 
every  stage  ot  the  process  until  the  appeal  is 
arrived  at,  and  it  also  appears  that  the  Legislature 
contemplated  that  all  the  stages  should  be  gone 
through  before  the  5th  April.  Next  in  order  we 
come  to  the  provision  for  certain  failurcH.  **If 
the  overseers,"  says  the  13th  section,  **fail  to 
transmit  the  required  valuation  list,"  the  com- 
mittee shall  appoint  some  person  to  make  a  valua- 
tion list.  The  assessment  committee,  therefore, 
have  power  to  intervene  and  to  fine  a  defaulting 
parish.  The  ap(>eal  is  not  against  the  valuation 
liHt  as  a  whole,  but  against  a  particular  decision  of 
the  assessment  committee.  [The  learned  jud^e 
then  read  the  35th  section,  and  proceeded.]  Mr. 
Clarke  says  that  before  the  words  "for  some 
parish,*'  we  must  read  in  tbe  words  "or  no  list 
signed  within  the  time  hereinbefore  mentioned." 
Now  can  we  insert  these  words  P  I  think  not.  If 
the  Legislature  had  intended  the  insertion  of  such 
a  provision  it  would  have  been  inserted  expressly 
—especially  in  a  statute  of  this  kind,  which  is  by 
no  means  an  elliptical  one,  but  is  rather  too  full  in 
its  terms  than  otherwise.  Consider  too,  the  con- 
sequences of  reading  in  the  provision  suggested. 
All  the  delay  and  expense  of  making  a  fresh  list 
wonld  have  to  be  incurred.  I  cannot  think  that  the 
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Legislature  ever  intended  snch  a  consequence.  But 
then  it  is  asked—  what  is  to  be  done  if  the  overseers 
delay  so  long  as  to  deprive  a  party  of  his  power  to 
appeal.  This  would  be  a  defect  in  the  statute,  for 
which  it  would  be  for  the  Legislature  to  provide 
a  remedy,  but  the  existenoe  of  such  a  defect 
cannot  make  the  statute  other  than  directorv.  If, 
however,  a  party  be  deprived  of  his  appeal  by  the 
neglect  of  the  overseers,  it  may  well  be  that  those 
who  undertake  public  duties,  and  fail  in  them, 
would  lie  liable  to  an  action  at  the  suit  of  the  party 
aggrieved. 

Judgment  for  the  respondents. 

Solicitors  for  the  appellants,  Pontifex  and  Co. 
Solicitors    for    the     respondents,    Baker   and 
Naim^. 


Wednesday,  Nov.  8, 1876. 

Beg.  (on  the  prosecution  of  Baxter  and  another) 
V.  Great  Northern  Bailway  Company. 

Oompensation  to  tenant  for  longer  term  than  a  year 
whose  term  has  less  than  a  year  to  run— Whet  her 
justices  have  juj^diction  to  determine — 8  Vict, 
c.  18,  s.  121. 

Justices  under  the  Lands  Clauses  Consolidation 
Act  184f5  (8  Vict.  c.  18,  «.  121)  may  award  com- 
pensation in  respect  of  any  interest  being  less  than 
that  of  a  tenant  from  year  to  y^ar,  although  such 
interest  arises  out  of  a  lease  originally  created  for 
a  longer  term. 

In  August  1871,  A.  demised  to  the  prosecutors  for 
one  year  a  piece  of  land  by  an  a^reementp  giving 
option  of  renewal  for  a  further  two  yeivrs  after- 
wards. In  August  1873,  the  defendants  served 
the  prosecutors  with  a  notice  to  treat,  and  in  the 
earns  morUh  of  tha4  year  tJie  prosecutors  served  the 
defendants  with  a  notice  of  claim,  requiring  them 
to  proceed  to  arbitration.  An  arbitrator  was 
a/ppointed  by  the  defendants  under  protest,  and 
a/n  award  was  made,  which  the  defendants  re- 
fused to  take  up. 

Held,  upon  a  special  case  stated  in  an  action  by  the 
prosecutors  for  a  writ  of  mancLam,us,  tliat  tJm 
claim  was  one  for  the  determination  of  justices 
under  the  121st  section  of  the  Lands  Clausen 
Consolidation  Act. 

The  pleadings  in  this  cause  raised  certain  issues 
on  a  claim  by  the  prosecutors  for  a  writ  of  man- 
damus to  the- defendants.  The  issues  in  fact  came 
on  to  be  tried  before  Cleasby,  B.,  at  the  Guildford 
Summer  Assizes,  when,  by  consent,  a  verdict  was 
found  for  the  Crown,  subject  to  the  opinion  of  the 
court  upon  a  case  which  set  out  the  facts  at  great 
length,  and  raised  otber  questions  between  the 
parties  not  material  to  this  report.  The  facts  are 
sufficiently  stated  in  the  head  note.  Tbe  121st 
section  of  the  Lands  Clauses  Consolidation  Act 
1845  (8  Vict.  c.  18)  is  as  follows  : 

If  anv  snoh  lands  shall  be  in  the  possession  of  any 
person  having  ne  greater  interest  therein  than  as  tenan*; 
for  a  year  or  from  year  to  year,  and  if  snoh  person  be 
required  to  give  np  possession  of  any  lands  so  occupied 
by  him  before  the  expiration  of  his  term  or  interest 
therein,  he  shall  be  entitled  to  compensation  for  the 
value  of  his  unexpired  term  or  interest  in  such  lands  and 
for  any  just  allowance  which  ought  to  be  made  to  him 
by  an  incoming  tenant,  and  for  any  loss  or  injury  he  may 
sustain,  or  if  a  part  only  of  such  lands  be  required,  to  com* 
pensation  of  the  damage  done  to  him  in  his  tenancy  by 
severing  the  lands  held  by  him  or  otherwise  injuriously 
affecting  the  same ;  and  the  amount  of  such  coinpensa- 
I  tion  shall  be  determined  by  two  justices  in  oatte  the 
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Mrtiea  differ  About  the  Mune ;  and  npcm  pftymeni  or 
tendor  of  the  unoimt  of  saoh  oompenflation  all  snob 
peraons  shall  reapecttvehr  deUyer  ap  to  the  promotera  of 
the  ondertaldiig  or  to  the  person  appointea  by  them  to 
take  poesession  thereof  any  sndh  lanaa  in  their  poBseBsion 
required  for  the  purposes  of  the  special  Act. 

PhWyriek,  Q.G.  for  the  proseontors  of  the  writ. 

Beqinald  Brown,  for  the  defendants,  was  not 
called  upon  to  argue. 

Mbllob,  J. — This  is  clearly  a  case  provided  for 
by  sect  121  of  the  Lands  Clauses  Consolidation  Act 
1845.  The  very  object  of  that  section  was  to  send 
small  and  insignificant — I  do  not  say  unfounded — 
claims  for  compensation  to  justices  of  the  peace  or 
a  stipendiary  magistrate,  a  tribunal  wnioh  is 
just  as  likely  to  be  right  as  an  arbitrator  or  a  jury. 

Lush,  J. — I  am  of  the  same  opinion.  I  have  the 
impression  that  the  point  has  been  decided  on  a 
former  occasion,  but,  however,  that  may  be,  I  do 
not  entertain  the  slightest  doubt  in  relation  to  it. 
The  intention  of  the  121st  section  was  to  give  com- 
pensation for  every  species  of  interest  being  less 
than  the  interest  of  a  tenant  from  vear  to  year, 
and  I  observe  that  the  justices  have  full  powers  to 
award  compensation  m  respect  of  the  tenant 
having  to  give  up  possession  before  the  expiration 
of  his  term. 

Solicitor  for  the  prosecutors,  Vant, 

Solicitors  for  the  defendants,  JohMtont  Farqu- 
har,  and  Leech. 


Tuesday,  Nov,  28, 1876. 

Reg.  on  thb  Pkosbcution  or  Owin  v.  Matoe, 
Aldebmen,  and  Burgesses  o?  Welchpool. 

Municipal  Oorvorations  Act  (5  4*  6  Vici»  c.  76)  t .  52 
—BMors  Act  1369  (32  ^  38  Vict,  c.  62)  «.  21— 
DisqualificaUon  of  town  councillor  by  compo$iUon 
with  creditor8'^22  Vict.  e.  35,  «.  8,  tubsect.  4— 
Betinng  councillor — Election  of  town  councillor 
— Corrupt  Pra^icee  (Municipal  Electione)  Act 
(35^ 36  Vict,  c,  60),  s.  12— Avoidance  of  electione 
— Election  petition — Mandamme, 

By  sect,  52  of  the  Municipal  Corporations  Act  (5  i*  6 
Will.  4),  c.  76,  it  is  enacted  that  a  town  councillor 
who  becomes  banhruot  or  compounds  ufith  his 
creditors  by  deed  shall  "  thereupon  immeduxtely 
become  disqualified,  cmd  shall  cease  to  hold  tJie 
office  of  such  councillor,  and  the  council  thereupon 
shall  forthwith  decUure  th^  office  void,  cvnd  skaU 
the  same  by  notice,  under  the  hands 
'^ee  or  more  them,  countersigned  by  the 
Clerk,  to  be  affiled  to  some  pubUc  place 
within  the  borough,  and  the  said  office  shall 
thereupon  become  void,  '*  but  that  **  every 
person  so  becoming  disqualified  and  ceasing  to 
hold  such  office  on  ajccownt  of  his  being  so  declared 
bankrupi  or  havina  compounded  with  his  credi' 
tors  aforesaid,  shcUl,  on  obtaining  his  certificate, 
or  on  paym^t  of  his  debts  infuU,  be  capable  of 
being  re-elected  to  sikch  office.  And  by  sect.  21 
of  the  Debtors'  Act  1869  (32  ^  33  Vict.  c.  62)  those 
provisions  are  extended  to  persoiu  who  have  com' 
pounded  wUh  their  creditors  "  whetlier  by  deed  or 
otherwise," 

By  22  Vict,  c,  35,  s.  8,  subsect.  4i,itis  enacted  thai  if 
at  any  election  of  councillors  to  be  held  for  any 
borough  or  ward,  no  person  be  duly  nomdnaied 
for  election,  **the  retvring  councillors  shall  be 
deem>ed  to  be  re-elected,  and  the  ma/uor,  Sfc,  shall 

.  publish  a  list  of  the  fMx/mes  of  all  the  persons 
so  elected.** 


J.t  a  town  cowntiRor  of  ike  borough  qf  Welchpool^ 
whose  term  of  office  would  empire  by  lapse  of 
Urns  on  the  let.  ifov.  1876,  on  ^  ^th  June  tn 
that  year  filed  a  petition  for  liquidalion  of  his 
affairs  by  arrangement.  On  the  2l9th  July  a 
statutory  majority  of  his  creditors  by  special  reeo* 
Intion  deda/red  that  his  affairs  should  be  liquir 
dated  by  a/rrangement,  and  his  disehcurge  was 
granted  to  him  on  the  29th  8epL  No  declaration 
was  made  by  the  council  unaer  sect,  52  thai  the 
office  held  bjf  him  was  void  under  that  section,  but 
ne  did  not,  vnfaet,  act  as  town  councillor  after  ike 
institution  of  these  proceedings  with  his  creditors 
untU  after  the  1st  Nov. 

On  the  1st  Nov.  the  opces  of  three  other  ootm* 
cHlors  besides  that  of  J,  would  become  vacant  by 
lapse  of  time,  and  for  these  four  vacancies  seven 
candidates  presented  themselves  for  eleeiion. 
In  consequcThce  of  all  the  candidates  being  nomin- 
ated  by  one  and  the  same  person,  contrary  to  the 
provisions  of  the  Act  reauQuing  the  elections,  the 
mayor  dedarednoone  tooe duly  nominated.  There* 
upon  the  reluming  oMeer,  under  22  Vict,  e.  35,  s.  8, 
subsect.  4,  declared  that  the  retiring  oouncillorSf 
among  whom  he  included  J.,  hcid  been  re-elected  to 
their  offices.  Upon  a  rule  for  a  mandamus  caUvng 
upon  the  mayor,  §rc.  of  Welchpool  to  declare  the 
office  of  councillor  lately  held  by  J.  void,  cu  re- 
quired  by  5^6  WiU.  4.  c  76,  s.  52,  and  to  proceed 
to  the  election  of  another  person  to  supply  such 
vacancy,  « 

Held,  on  the  first  part  of  the  ruZe,  that  the  office 
"  lately  held  by  J."  was  in  fact  filled  up,  and 
that  the  time  had,  therefore,  passea  when  tt  could 
be  declared  void. 

Held  also  iluxt  {he  mandatwus  would  not  lie  for  a 
Jresh  election,  for  inasmuch  as  the  council  had  not 
declared  J.'s  office  void  under  sect,  52,  the  office 
was  stiU  full  on  the  1st  Nov. ;  that  J.  was,  thers' 
fore,  a  retiring  councillor  wUhin  {he  meaning  of 
22  Viet.  c.  35,  s.S,  subsect.  4t,  and  under  that  section 
was  properly  declared  to  be  re-elected  to  his 
office. 

By  the  Corrupt  Practices  (Municipal  Elections)  Act 
(35  4r  36  Vict,  c  60),  «.  12,Uis  enacted  that  {he 
election  of  any  person  at  an  election  for  a  borough 
VMy  be  guestMned  by  petition  before  an  elec 
tion  court  oonetitutea  under  that  Act  on   {he 

?  round  thcU    the  election   was  wholly   avoided 
ecanse  "he  was,  at  the  time  of  {he  election, 
disqualifisd  for  election  to  {he  office  for  which 
the   election  woe  held,"  and  {hat  "  an  dection 
shall  not,  except  in  the    manner   provided   by 
this  Act,    be  questioned  upon   an  information 
in  the  nature  of  a  quo  warranto  or  by  or  in  any 
other  process  or  manner  whatsoever  for  a  matter 
for  which  it  might  be  questioned  under  the  previa 
sions  of  this  Act.'* 
Held  that  if  there  were  any  remedy,  it  would  have 
been  under  this  section  by  petition  and  not  by 
mandamus. 
Qucere,  whether  the  mandamus  should  not  ha/oe  been 
addressed  to  the  town  council,  instead  of  to  the 
fnayor,  Sfc. 
Rule  calling  npon   the   mayor,  aldermen,  and 
burgesses  of  the  borough   of  Welchpool  in  the 
county  of  Montgomery  to  show  cause  why  a  writ 
of  mandamus  should  not  issue  directed  to  them 
and  eveiy  of  them  having  a  riffht  so  to  do  to 
declare  the  office  of  councillor  of  the  said  borough, 
lately  held  by  Thomas  Fugh  Jones,  void  as  re- 
quired by  the  statute  5  &  6  WilL  \  o.  76,  s.  52 ;  and 
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farther  oommanding  tbem,  and  every  of  them 
having  a  right  to  vot^  at  or  to  do  any  act  neoee- 
sary  to  be  done  in  order  to  the  election  of  a 
councillor  of  the  said  borough,  to  proceed  to  the 
election  of  another  qualified  person  as  a  connoillor 
to  supply  such  vacancy. 

On  tne  1st  Nov.  187B,  Mr.  Thomas  Pneh  Jones 
was  elected  a  councillor  of  the  borough  of  Welch- 
pool  for  the  term  of  three  years ;  in  due  course, 
therefore,  his  term  of  office  would  expire  on  the 
Ist  Nov.  1876. 

On  the  29th  June  1876,  at  which  time  he 
was  still  a  councillor  of  the  said  borough, 
Thomas  Pngh  Jones  filed  a  petition  for  liquida- 
tions of  his  affairs  with  his  creditors  by  arrange- 
ment and  composition.  On  the  29th  July  a  general 
meeting  of  his  creditors  was  held,  in  which  the 
statutory  majority  then  assembled  bv  special 
resolutions  pursuant  to  sect.  125  of  tne  Bank- 
ruptcy Act  1869  declared  that  his  affairs  should 
be  liquidated  by  arrangement  and  not  in  bank- 
ruptcy, and  also  that  his  discharge  should  be 
jpranted  to  him  on  the  29th  Sept.  His  affairs  were 
in  consequence  so  liquidated,  and  he  obtained  his 
certificate  of  discharge,  bat  through  some  delay  or 
inadvertence  his  certificate  was  not  granted  him 
until  the  6th  Nov.  No  point,  however,  was 
raised  on  that,  and  in  the  argument  of  this  rule  it 
was  taken  that  he  had  obtained  his  certificate  on 
the  29th  Sept. 

On  or  about  the  16th  Aug.,  after  these  pro- 
ceedings of  Thomas  Pugh  Jones  had  been  begun, 
D.  Owen  called  upon  the  town  council  of  Welch-pool 
to  declare  the  office  held  by  Thomas  Pagh  Jones 
void  under  6  &  6  WiU.  4,  c.  76,  s.  52.(a) 

The  town  coxmcil,  knowing  that  the  term  of 
office  of  Thomas  Pugh  Jones  would  of  itself 
expire  on  the  1st  Nov.  took  no  action  under 
sect.  52  of  5  &  6  Will.  4,  c.  76,  but  simply  proceeded 

(a)  Provided  always  and  be  it  enacted,  tiiat  if  any  person 
heldiiig  the  oflioe  of  mayor,  aldennan,  or  oounoiUor  for  aoy 
barouffh  shall  be  deolared  bankrapt,  or  shall  apply  to 
take  the  benefit  of  any  Act  for  toe  relief  of  insohrent 
debtors,  or  shall  oomponnd  by  deed  with  his  creditois, 
or,  being  mayor,  shall  be  absent  for  more  than  two  calen- 
dar months,  or,  being  an  alderman  or  ooonoillor,  for  more 
than  six  months,  at  oneand  the  same  time  (unless  in  case  of 
illness),  from  the  borough  from  which  he  shall  be  mayor, 
aldeiman,  or  oonnoillor,  then  and  in  erery  snoh  case, 
such  person  shall  thereupon  immediately  become  dis- 
qnalined  and  shall  cease  to  hold  the  office  of  snch  mayor, 
alderman,  or  oonncillor  as  aforesaid ;  and  in  the  case  of 
snch  absence  shall  be  liable  to  the  same  fine,  to  be 
reoorered  in  the  same  manner,  as  if  he  had  refused  to 
accept  the  said  office ;  and  the  council  thereapon  shall 
forthwith  declare  the  said  office  to  be  yoid,  and  shall 
signify  the  same  by  notice  in  writing  nnder  the  hands  of 
three  or  more  of  them,  countersigned  by  the  town  clerk, 
to  be  affixed  to  some  public  place  within  the  borough,  and 
the  said  office  shall  thereui)on  become  void;  but  every 
person  so  becoming  disqualified  and  ceasing  to  hold  such 
office  on  account  of  his  being  declared  a  bankrupt,  or  of 
his  applying  to  take  the  benefit  of  any  Act  for  the  relief  of 
insolvent  debtors,  or  having  compounded  with  his  credi- 
tors as  aforesaid,  shall,  on  obtaining  his  certificate  or  on 
payment  of  his  debts  in  full,  be  capable  (if  otherwise 
qualified)  of  being  re-elected  to  such  ^ce. 

And  bjr  32  &  83  Vict.  c.  62,  s.  21,  it  is  enacted  that 
The  provisions  of  the  Act  of  the  session  of  the  5^6 
WilL  4,  c.  76,  for  the  regulatibn  of  municipal  corporations, 
seets.  52  and  S3,  as  to  the  disqualification  d  mayors, 
aldermen,  and  town  oounoillora  having  been  decJued 
bankrupt,  or  having  compounded  by  deed  with  their 
creditors,  shall  extend  to  every  arrangement  or  composi- 
tion by  a  mayor,  alderman,  or  town  councillor  with  his 
creditors  under  ,the  Bankruptcy  Act  1869,  whether  the 
same  be  by  deed  or  otherwise. 


to  the  nomination  of  candidates  to  fill  np  the 
vacancies  consequent  upon  the  retirement  of 
Thomas  Pugh  Jones  and  three  other  councillors 
whose  term  of  office  also  expired  on  the  1st  Nov. 
For  these  four  vacancies  seven  candidates  pre- 
sented themselves  ;  but  in  consequence  of  one 
nominator  nominating  all  the  candidates,  contrary 
to  the  provisions  of  the  Act  regulating  the  elec- 
tions, the  mayor  declared  all  the  nominations 
bad,  and  that  no  one  was  duly  nominated  (h). 

The  retumini^  officer,  on  the  1st  Nov.,  declared 
the  four  retiring  councillors,  Thomas  Pugh  Jones 
being  of  the  number,  to  be  all  re-elected  to  the 
office  of  town  councillors,  and  made  the  following 
declaration  to  that  effect : 

Borough  of  Welohpool— Municipal  Election  1876. 

I,  the  undersigned  Edward  Thomas  David  Harrison, 
returning  officer  of  the  said  election,  hereby  declare  that 
Mr.  Edwd.  Maurice  Jones,  solicitor,  Mr  Saml.  Davies 
tailor  and  draper,  Mr.  Wilim.  Beattie,  farmer,  and  Mr. 
Thos.  Pugh  Jones,  chemist  and  druggist,  were  this  day 
elected  councillors  of  the  said  borougn. 

Dated  1st  Nov.  1876.  £.  T.  D.  Habbisom. 

After  the  said  Thomas  Pugh  Jones  had  been  so 
declared  to  he  re-elected  under  the  provisions  of 
22  Yict.  c.  35,  sect.  8,  sub-sect.  4,  D.  Owen  called 
upon  the  council  to  declare* this  election  void,  and 
to  proceed  to  the  election  of  another  councillor  in 
his  place,  upon  the  ground  that  he  was  not  a 
retiring  councillor  within  that  section,  seeing  that 
by  his  proceedings  in  liquidation  his  office  had 
become  void,  and  that  he  could  not  therefore  be 
re-elected  under  that  section ;  and  a  rule  nisi  for 
a  mandamus  was  afterwards  obtained. 

Mellor,  Q.C.  and  Channell,  now  showed  cause 
against  the  rule,  nominally  on  behalf  of  the  de- 
fendants, but  virtually  on  Mhalf  of  Thomas  Pugh 
Jones. — The  election  of  Mr.  Jones  was  in  every 
way  valid  and  cannot  be  impeached.  The  mere 
fact  of  his  entering  into  an  arrangement  with  his 
creditors  does  not  make  the  office  void,  bat  simply 
disentitles  him  to  act.  The  office  is  not  void  until 
the  council  have  declared  it  to  be  void;  "there- 
upon "  it  does  become  void,  but  not  until  that  is 
done.  It  has  been  held  that  the  fact  of  a  man 
becoming  bankrupt  within  sect.  42  of  the  Muni- 
cipal Corporations  Act  does  not  make  the 
office  void,  but  that  it  remains  full  until  it  is 
declared  void:  {Hardwicke  v.  Brown,  28  L,  T. 
Rep.  N.  S.  502 ;  L.  Rep.  8,  0.  P.  406.)  As  no 
such  declaration  was  made,  Mr.  Jones's  office 
remained  full  until  the  1st  Nov.,  although 
no  doubt  he  could  not,  nor  did  he,  act  in  his 
capacity  of  town  councillor  after  he  bad  begun 
his  proceedings  wiih  his  creditors.  That  being 
so,  Mr.  Jones — during  the  whole  time  up  to  the 
Ist  Nov.,  on  which  Saj  his  term  of  office  expired 
by  lapse  of  time,  and  on  which  day  the  new 
election  was  held — was  a  "retiring  councillor" 
within  the  meaning  of  22  Vict.  c.  35,  8.8,  sub-sect.  4. 
There  being  then  no  one  duly  nominated  at 
the  fresh  election,  he  wouM  by  that  section  be 
deemud  to  have  been  duly  le-elected,  and  was  so 
declared  to  be  re-elected  by  the  returning  officer. 
Therefore  the  election  was  good  and  (his  rule  for 

(&)  22  Yict.  c.  85,  s.  4,  enacts  as  follows :  At  any 
election  of  councillors  to  be  held  for  any  borough 
or  ward,  if  no  persons  be  so  nominated,  the  retiring 
counoillorB  shaJl  be  deemed  to  be  re-elected,  and  the 
mayor  or  alderman  and  two  assessors,  as  the  case  may  be, 
shall  publish  a  list  of  the  names  of  all  the  persons  so 
elected,  not  later  than  eleven  o'clock  in  tbe  morning  of 
the  said  day  of  electioB 
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a  mandamaB  shoald  be  ref  ased.  Bat  theu  again 
this  application  is  too  late.  It  is  an  applica- 
tion for  a  rule  for  a  maodamns  to  tiie  Mayor, 
&o.,  of  Welch  pool  to  declare  the  "  office  lately  held 
by  Thomas  Pugh  Jones/'  void.  Bat  that  office 
which  they  seek  to  have  declared  void  is  already  a 
thing  of  the  past.  It  has  expired  and  has  been 
filled  up.  What  woald  be  the  use,  if  this  man- 
damas  were  allowed  to  issae,  of  declaring  that 
office  voidP  Thirdly,  a  mandiamas  is  not  the 
proper  remedy.  If  there  be  any  remedy  it  is  b^ 
a  petition  ander  the  Corrapt  Practices  at  Muni- 
cipal Elections  Act,  35  <&  Vict.  c.  60,  s.  12,  which 
is  as  follows : 

The  election  of  any  person  at  an  election  for  a 
boTongh  or  ward  may  be  questioned  by  petition  before 
an  election  oonrt  oonstitnted  aa  hereinaner  in  this  Act 
pxOTlded,  and  hereinafter  in  this  Act  referred  to  as  the 
"  court "  on  the  gronnd  that  the  election  was  as  to  the 
borough  or  ward  wholly  avoided  by  general  bribery,  &o., 
or  on  the  ground  that^e  was  at  the  time  of  the  election 
disqualified  for  election  to  the  office  for  which  the 
election  was  held,  or  on  the  ground  that  he  was  not  duly 
elected  by  a  majority  of  lawful  votes. 

An  election  shall  not,  ezoept  in  the  manner  provided 
by  this  Act,  be  questioned  upon  an  information  in  the 
nature  of  a  qyyo  toorranto,  or  by  or  in  any  process  or 
manner  whatsoever  for  a  matter  for  which  it  might  be 
questioned  under  the  provisions  of  tiiis  Act. 

The  effect  of  this  section  is  to  substitute  a  petition 
for  any  other  process  in  cases  within  the  section, 
which  this  obviously  is ;  seeing  that  if  they  can 
impeach  this  election  at  all,  it  must  be  on  the 
ground  that  "  he  was  at  the  time  of  the  election 
disqualified  for  the  election."  On  this  point  he 
cited 

BowsB  V.  Tum«r,  L.  Bep.  1 0.  P.  D.  670. 

Rsg.  V.  CKUty,  5  A.  ft  E.  609. 

Charles  and  Mclntyre.  Q.G.,  in  support  of  the 
rule.  F.Kelly,  O.B.— Is  this  mandamus  rightly 
addressed?  Oa^ht  it  not  to  be  to  the  town 
council  P]  It  is  rightly  addressed  to  the  mayor, 
aldermen,  and  burgesses  acting  by  their  council. 
The  town  council  are  described  in  sect.  6  of  the 
Act.  In  the  analogous  case  of  a  mandamus  to 
churchwardens  it  is  addressed  in  a  similar  way. 
The  practice  always  is  to  address  a  mandamus  in 
this  way.  The  corporation  can  do  nothing  with- 
out the  town  council,  and  in  this  case  the  man- 
damus is  directed  to  "  such  of  the  burgesses  who 
have  a  right  to  do  the  act."  In  Beg,  v.  Mayor, 
Aldermen,  and  Burgeesea  of  Oxford  (6  A.  &  B. 
649),  the  mandamus  was  so  addressed,  and  no 
objection  taken.  Now,  as  to  the  other  points.  In 
August  Thomas  Pugh  Jones  became  disqualified 
to  hold  the  ofiice  of  town  councillor.  The  town 
council  ought  to  have  declared  the  office  void,  and 
proceeded  to  a  further  election  to  fill  the  vacancy 
so  caused.  A  substantial  injustice  has  been  done 
to  the  burgesses,  which  requires  a  remedy.  It  is 
contended  on  behalf  of  the  plaintiff  that  this  case 
may  now  be  argued  just  in  the  same  way  as  it 
could  have  been  argued  in  September,  and  no  act 
of  the  returning  officer  can  afiect  that  right.  It  is 
said  the  court  will  not  make  this  rule  absolute  on 
account  of  what  took  place  on  1st  Nov.  But 
there  is  no  particular  time  mentioned  in  which 
the  proceedings  under  sect.  52  are  to  be  taken, 
and  the  town  council  can  even  now  declare  the 
office  lately  held  by  Jones  void.  Jones  was  not  a 
retiring  councillor  at  all  within  the  meaning  of 
sect.  8,  sub'sect.  4  of  22  Vict,  c.  35,  but  that  is  not 
enough  to  entitle  them  to  proceed  to  a  fresh 
election;  they  could  not  do  so  until  they  declared 


his  office  void.  A  retiring  councillor  within  that 
section  must  mean  one  who  is  in  reality  a  retiring 
ooancillor,  and  if  the  returning  officer  inserts  in 
the  list  of  retiring  councillors  the  name  of  a  man 
who  is  not  a  retiring  councillor,  we  are  entitled  to 
ask  for  a  mandamus.  The  election  on  1st  Nov. 
was  only  a  colourable  election,  and  the  result  of 
these  proceedings  will  be  to  set  it  aside.  As  to 
the  last  point,  there  is  nothing  in  the  Corrupt 
Practices  at  Municipal  Elections  Act  which  pre- 
cludes us  from  raising  this  question  by  man- 
damus. That  Act  applies  only  where  the  burgesses 
are  assembled,  and  an  election  held,  and  a  person 
is  disqualified  at  the  time  of  election.  But  it  is 
not  contended  that  Jones  was  disqualified  on  1st 
Nov. ;  on  the  contrary,  it  is  admitted  that  at  that 
time  he  was  qualified  to  be  re-elected  by  a  new 
election:  but  there  was  in  fact  no  new  election, 
the  only  election  being  the  declaration  by  the 
returning  officer  that  the  retiring  officers,  among 
whom  he  named  Mr.  Jones,  were  duly  elected. 
But  we  challenge  that,  in  that  he  was  not  a  retir* 
ing  councillor.  That  being  so,  as  Mr.  Jones  was 
not  disqualified  at  the  time  of  election,  the  Corrupt 
Practices  Act  does  not  apply,  and  we  are  entitled 
to  proceed  by  mandamus.  [Kelly,  C.B. — But 
there  has  been  an  election  in  fact.  Have  you  anv 
authority  for  saying  that  a  mandamus  will  he 
where  there  has  m  fact  been  an  election,  and  where 
the  office  is  full,  on  the  ground  that  the  election 
was  void  P]  Beg,  v.  Ma/yor,  ^c,  of  Leeds  (11  A.  & 
E.  512.)  ([Cleasbt,  B.,  referred  to  Beg,  v.  Mayor, 
ire,  of  Chester  (25  L.  J.  61,  Q.  B.)  to  the  contrary.] 
They  also  referred  to 

Corner's  Pnkotioe,  206,  207* 

Kelly,  C.B. — I  am  of  opinion  that  the  rule 
should  be  discharged.    It  is  an  application  for  a 
mandamus  calling  upon   the    mayor,  aldermen, 
and  burgesses  of  the  borough  of  Welch  pool  to 
declare  the  office  of  councillor  of  the  said  borough 
lately  held  by  Thomas  Pugh  Jones  void  as  re- 
quired by  5  &  6  Will.  4,  c.  7Q,  s.  52,  and  to  pro- 
ceed to  the  election  of  a  new  councillor.     It  may 
be  doubted,  perhaps,  whether  this  mandamus  is 
properly  addressed  to  the  mayor,  aldermen,  and 
burgesses,  instead  of  being  addressed  to  the  town 
council,  but  I  should  be  sorry  to  decide  this  case 
upon  such  a  technical  ground  as  that,  even  if  it 
were  quite  clear  that  such  was  the  case,  and  I 
therefore  pronounce  no  opinion  as  to  whom  it 
should  of  right  be  addressed.     The  council  are 
first  called  upon  to  declare  the  office  of  coancillor 
lately  held  by  T.  P.  Jones  void.  Now  I  am  clearly 
of  opinion  that  that  part  of  the  rule  cannot  be 
maintained.      First,  upon  the  ground  that  the 
time  has  passed;  sect.  52  enacts,  that  upon  the 
happening  of  the  events  in  that  section  contained, 
the  person  doing  them  shall  cease  to  hold  the 
office,  and  "  the  council  thereupon  shall  forthwith 
declare  the  said  office  to  be  voia,  and  shall  signify 
the  same  by  notice  in  writing  under  the  hands  di 
three  or  more  of  them,  countersigned  by  the  town 
clerk,  to  be  affixed  to  some  public  place  within  the 
borough,   and    the   said    office    shall   thereupon 
become  void."    But  of  what  use  or  consequence 
could  such  a  declaration  be  now,  when  the  office 
which  the  declaration  is  to  make  absolutely  void  is 
already  an  office  which  has  ceased  to  exist  P    The 
power  conferred  on  the  town  council,  as  provided 
for  in  sect.  52,  is  where  the  office  has  become 
vacant  by  reason  of  bankruptcy,  ^.,  on  the  part 
of  him  who  held  the  office,  but  now  though  he 
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has  oeasei  to  have  power  to  act  ia  the  office,  yet 
the  town  council  are  called  npon  to  make  public 
declaration  that  it  is  void  in  order  that,  as  pro- 
Tided  by  sect.  47,  the  borough  may  proceed  to  a  fresh 
election.  The  office  lately  held  by  Jones,  if  not 
Yoid,  yet  ceased  to  exist  on  the  Ist  Nov.  It  would 
be  snperflaouB  to  allow  a  mandamus  to  issue  for 
the  purpose  of  having  that  office  declared  void. 
Bat,  again,  upon  the  terms  of  the  Act,  the  office 
was  an  office  which  was  conferred  on  Nov.  1, 1873 ; 
and  it  is  the  office  conferred  on  him  on  that  day 
that  the  council  are  called  upon  to  declare  voidf, 
not  the  office  which  he  now  holds,  and  which  he 
was  elected  to  on  Nov.  1,  1876.  Yet  the  terms  of 
the  mandamus  would  refer  to  that  office.  There- 
fore it  is  clear  if  the  office  had  ceased  already,  it 
would  be  useless  to  declare  it  void.  I  think,  on 
the  greuud  that  the  time  hns  passed  when  it  is 
competent  for  the  town  council  to  give  a  declara- 
tion, the  application  for  the  mandamus  cannot  be 
maintainea.  But  then  comes  the  question  whether 
the  mandamuswill  lie  to  declare  "  that  the  office  is 
void,  and  further  commanding  them  and  every  of 
them  having  a  right  to  vote  at  or  to  do  any  act 
necessary  to  be  done  in  order  to  the  election  of  a 
councillor  of  the  said  borough  to  proceed  to  the 
election  of  another  qualified  person  as  a  councillor 
to  supply  such  vacancy."  I  am  clearly  of  opinion 
that  it  cannot.  Let  us  see  what  are  the  facts. 
First  of  all  was  this  gentleman  a  town  councillor, 
or  had  he  ceased  to  be  so  on  the  Ist  Nov.  P  If 
he  still  was  a  town  councillor,  then  he  was 
properly  put  among  those  who  had  retired  under 
the  provisions  of  the  statute ;  and  consequently 
no  person  being  duly  nominated,  he,  as  well  as 
the  other  retiring  councillor  by  the  terms  of  the 
Act,  was  deemed  to  be  duly  elected.  The  q^uestion 
then  first  arises,  whether  Jones  did  continue  to 
be  a  town  councillor  on  that  day.  Sect.  52  begins 
as  follows :  "  If  any  person  holding  the  office  of 
town  councillor  for  any  borough  shall  be  declared 
bankrupt,  or  shall  apply  to  take  the  benefit  of  any 
Act  for  thd  relief  of  insolvent  debtors,  or  shall 
compound  by  deed  with  his  creditors,  &c.,  then 
and  in  every  such  case  such  person  shall  there* 
upon  immediately  become  disqualified,  and  shall 
cease  to  hold  the  office  of  such  councillor."  Now 
if  the  provision  had  stopped  there  it  might  very 
reasonably  have  been  contended  that  the  office 
was  at  an  end,  and  that  he  ceased  to  hold  that 
office,  but  it  goes  on,  "  and  the  council  thereupon 
shall  forthwith  declare  the  said  office  to  be  void, 
and  shall  signify  the  same  by  notice  in  writing 
under  the  hands  of  three  or  more  of  them, 
countersigned  by  the  town  clerk,  to  be  affixed  to 
some  public  place  within  the  borough,  and  the  said 
office  shall  *  thereupon '  become  void."  How  can 
it  be  contended  that  looking  at  the  meaning  of 
the  word  "  thereupon "  the  office  can  be  said  to 
become  void  until  all  these  acts  have  been  done  P 
For  the  statute  says  not  only  that  the  man  shall 
cease  to  hold  the  office,  but  that  a  public  notice 
is  to  be  given  that  the  office  is  void,  and  that 
**  thereupon  "  the  office  shall  become  void.  There- 
fore it  does  not  become  void  until  there  has  been  a 
public  declaration  to  that  efiect.  When  we  look 
to  the  object  of  it  all,  it  becomes  clear.  Sect.  47 
provides  that  occasional  vacancies  of  councillors 
shall  be  filled  up  by  fresh  election.  Therefore, 
taking  the  sections  together  it  really  comes  to 
this  :  if  the  man  cease  to  hold  the  office,  the  council 
shall  declu^  the  office  void,  and  that  then  within  . 


ten  days  a  new  election  shall  be  held.  The  office 
here  still  existed  until  and  on  Nov.  1.  The  effect 
of  this  is  that  the  term  of  office  then  ceased,  and 
by  the  legal  effect  of  that  the  officers  retired,  and  on 
Nov.  1,  a  new  election  was  held.  I  am  clearly  of 
opinion  that  all  four  still  continued  in  the  office 
of  town  councillor  on  Nov.  1,  and  the  office  only 
became  vacant  so  as  to  authorise  a  new  election  on 
Nov.  1.  But  then  there  is  this  further  question ; 
supposing  by  reason  of  the  words  in  sect.  52,  it 
could  be  held  that  Jones  had  ceased  to  hold  the 
office  before  Nov.  1,  and  was  not  a  retiring  officer 
on  Nov.  1,  and  consequently  this  election  might 
be  questioned,  can  the  validity  of  this  election  be 
impeached  by  mandamus,  or  must  it  be  under  the 
old  law  by  a  qtu)  warranto,  and  now  under  the 
Corrupt  Practices  Act  by  petition  P  I  asked  the 
counsel  for  the  applicant  in  the  course  of  the 
argument  if  the^y  could  show  me  any  authority 
for  the  proposition  that  a  mandamus  will  lie  to 
declare  an  election  void,  when  there  has  been  in 
fact  an  election.  I  was  not  aware  that  the 
contrary  of  that  proposition  had  been  so  well  put 
as  it  is  m  the  case  of  Beg,  v.  Mayor,  ^c,  of  Ohe$ter 
(25  L.  J.  61,  Q.  B.),  to  which  my  brother  Cleasby 
has  called  my  attention.  There  it  was  held  that 
"  it  is  an  inflexible  rule  of  law  that  where  a  person 
has  been  de  facto  eleoted  to  a  corporate  office,  and 
has  accepted  and  acted  in  the  office,  the  validity 
of  the  election  and  the  title  to  the  office  can  only 
be  tried  by  proceeding  on  a  quo  wa/rranto  infor- 
mation ;  and  that  a  mandamus  will  not  lie  unless 
the  election  can  be  shown  to  be  merely  colour- 
able." It  appears  to  me,  therefore,  that  where 
there  has  been  an  election  de  facto,  an  election  in 
fact  acted  on,  that  there  is  no  anthoritj^  for 
holding  that  it  is  impeachable  by  mandamus,  but 
if  can  only  be  impeached  by  quo  warranto  under 
the  old  law  or  now  by  petition  under  the  Corrupt 
Practices  at  Municipal  Elections  Act.  If  authority 
were  wanting  the  case  of  Hardwick  v.  Broum 
(L.  Bep.  8  C.  P.  406)  would  be  sufficient  on  the 
point  whether  the  office  was  still  full  on  Nov.  1. 
The  facts  in  that  case  were  totally  different  to 
those  now  before  us,  and  were  in  substance  as 
follows:  B.,  a  town  councillor  of  Newcastle,  in 
July,  1872,  made  a  composition  with  his  creditors 
under  sect.  126  of  the  Bankruptcy  Act  1869, 
under  which  a  resolution  was  come  to,  and 
registered  on  the  23rd  Sept.  On  the  4th 
Nov.  B.  placed  the  resignation  of  his  office  of 
councillor  in  the  bands  of  the  town  clerk, 
and  announced  the  resignation  by  advertise- 
ment on  the  6th  Nov.,  and  by  the  same 
advertisement  offered  himself  for  re-election  at 
the  annual  meeting  of  the  town  council.  On 
the  9th  Nov.  B.'s  resignation  was  accepted,  and 
on  the  18th,  there  having  been  no  declaration 
by  the  council  that  the  office  was  void,  he  was  re- 
elected a  town  councillor.  It  was  held  that  B., 
having  by  reason  of  his  having  compounded  with 
his  creditors,  ceased  to  hold  the  office  of  coun- 
cillor, was  incapable  of  resigning  it;  and  the 
council  not  having  pursued  the  course  pointed 
out  by  sect.  52  of  the  Municipal  Corporations  Act, 
the  election  was  void.  It  will  be  seen,  therefore, 
that  though  the  facts  were  different,  it  was  neces- 
sary to  decide  whether  the  office  was  void  or  not ; 
ana  it  was  held  that  it  was  not  void  until  so 
declared  by  the  council,  under  sect.  52,  Bovill,  C.J. 
in  his  judgment  expressly  holding  this.  As  there 
was  no  such  declaration    in  this  case,  I  am  of 
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opinion  that  this  office  was  fnll  up  to  the  date  of  the 
new  election,  and  that  Mr.  Jones  was  among  the 
retiring  officers  on  Nov.  1,  and  wae  re-elected  on 
that  day.  His  office,  therefore,  cannot  be  im- 
peached. 

Clbasbt,  B. — I  am  of  the  same  opinion.  If  the 
only  application  were  for  a  mandamus  calling  npon 
the  mayor,  aldermen,  and  bargesses  of  Welch- 
pool,  to  hold  a  fresh  election,  I  cannot  think  it 
coald  be  granted.  Everything  connected  with 
this  election  was  done  quite  regularly.  The  case 
is  entirely  distinguishable  from  that  of  B>eg,  v. 
Mayor,  ^c,  of  Leeds  (11  A  &  E.  512).  In  that 
case  the  election  was  complete.  The  facts  of  that 
case  appear  to  have  been  shortly  these.  On  an 
election  of  councillors  for  a  waid  in  the  borough, 
the  presiding  aldermen  and  two  assessors,  before 
two  m  the  altemoon  of  the  day  next  but  one  aiter 
the  election,  published  under  5  &  6  Will.  4,  c.  76, 
s.  35,  a  declaration  containing  a  list  of  the  council- 
lors elected,  which  declaration  included  the  name 
of  P. ;  after  two  o'clock  the  aldermen  and  assessors, 
on  the  discovery  of  a  supposed  error  in  counting 
the  legal  votes,  signed  and  published  a  second 
list,  omitting  the  name  of  P.,  and  substitut- 
ing that  of  E.  P.  afterwao^s  made  the  declara- 
tion required,  and  B.  did  the  same  afberwuds ; 
upon  P.  claiming  to  act,  the  mayor  and  town 
council  refused  to  permit  him  to  do  so,  and 
allowed  B.  to  act.  On  application  by  P.  for  a 
mar4damus  to  receive  and  count  his  vote,  it  was 
held  that  the  office  was  not  full ;  and  that  the 
proper  remedv  was  by  mandamus,  the  second 
publication  and  subsequent  acting  by  or  on  behalf 
of  B.  being  merely  void,  and  P.  being  in  de  facto. 
The  Attorney-General  (Sir  John  Campbell)  in 
showing  cause  cited  Beg,  v.  Mayor  of  Oxford 
(6  A.  &  E.  349),  where  it  was  held  that  if  a  coun- 
cillor be  ousted  and  another  elected,  and  such 
election  be  merely  colourable,  a  mandamus  will  go 
to  permit  the  ousted  party  to  exercise  his  office, 
not  to  restore  him  to  his  office ;  though  if  the 
ousting  and  election  be  bond  fide,  the  proper 
remedy  is,  not  by  mandamus  to  restore  the  ousted 
party,  but  by  a  mw  warranto  against  him  who  is 
in  de  facto.  To  tnis  Patterson,  J.  replied,  "  There 
the  I'egular  forms  had  been  gone  through.  Accord- 
ing to  that  the  town  council  might  admit  a  party 
who  h>id  not  a  single  vote,  and  then  say  that  the 
office  was  full.  Potts  was  in  de  facto,  and  the  quo 
warranto  should  have  been  against  him."  That 
was  the  real  ground  of  their  decision.  I  think, 
therefore,  the  mandamus  to  compel  a  fresh  election 
will  not  lie.  But  that  is  not  all.  The  mandamus 
also  seeks  to  compel  the  town  council  to  do  this 
ministerial  act,  viz.,  to  declare  the  office  lately 
held  by  Mr.  Jones  to  be  void,  or  in  other  words  to 
declare  that  on  Nov.  1,  this  gentleman  could  not 
succeed  to  the  office  by  virtue  of  being  a  retiring 
councillor.  Now,  in  the  first  place,  it  is  quite 
clear  that  this  can  only  have  reference  to  a  decla- 
ration arising  from  Mr.  Jones's  bankruptcy  during 
the  period  of  his  holding  his  office,  and  can  have 
no  reference  to  the  election  which  took  place 
afterwards.  In  fact  the  object  of  this  mandpmus 
is  to  compel  the  town  council  now  to  make  a 
declaration  which  they  ought  to  have  made  before. 
I  quite  agree  with  what  has  been  said  by  the  Lord 
Chief  Baron,  that  this  office  was  in  contemplation 
of  law  full  up  to  the  Ist  Nov.  Now  it  is  to  be  taken 
that  before  the  Ist  Nov.  Jones  bad  obtained  his  cer- 
tificate, and  therefore  was  capable  of  being  elected 


on  that  day  to  his  own  vaoant  office,  and  therefove 
if,  previous  to  the  1st  Nov.,  the  town  council  had  in 
fact  declared  his  office  to  be  void,  he  might  have  been 
re-elected  to  the  vacant  post.  Under  these  dr- 
cumstanoes,  there  being  no  new  nominations,  the 
retiring  councillors  are  by  the  statute  declared  to 
be  deemed  re-elected.  Now  I  will  no^  repeat 
what  has  been  said  by  the  Lord  Chief  Baron  as  to 
Mr.  Jones's  office  being  continuing  and  full  up  to 
1st  Nov.,  but  will  content  myself  by  referrinff  to 
the  case  of  Beg,  v.  Mayor,  Sfc,  of  Leeds  (7  A.  &  B. 
963),  where  the  point  appears  to  have  arisen,  and 
been  discussed.  For  tnese  reasons  I  think  this 
rule  ought  to  be  discharged. 

BuU  dU^ujkrged, 

Solicitois  for  plaintiff,  Jones,  Blaxland,  and  Son, 
for  Charles  Junes,  Welchpool. 

Solicitors    for    defendant,   Milne,   BiddU  and 
Mellor,  for  E.  Maurice  Jones,  Welchpool. 


Friday,  Nov,  10, 1876. 

(Before  Mbllob  and  Lush,  JJ.) 

Finch  and  anotbbb  v.  The  Guaediakb  or  lu 

PoOfi  OF  THB  YOBX.  UnION. 

Pauper  lunatic — Lunatic  Asylums  Act  1853  (16  ^  17 
Vict,  c.  97,  M.  96,  97,  98,  121)— Maintenance- 
Power  of  justices  to  make  retrospective  order. 
Under  sect,  96  of  ths  LtmaOc  Asylums*  Act  1853  a 
retrospective  order  ma/y  be  made  by  the  justices 
for  tie  maintenance  of  a  p  uper  Unnatic  for  a 
longer  period  than  twelve  months, 
J,  P,  was  convicted  offelomf  at  York  on  the  ISIh 
Oct,  1869.     He  was  removed  to  plaintiffs*  asyUan 
on  the  2Sth  8ppt,  1870,  and  his  sentence  eaapirsd 
ISth    Feb.    1871,  when    he    became    a  lunatic 
wandering  at  large.     The  corporation  of  York 
paid  for  his  maintenance  up  to  June  1873  when 
they  refused  to  do  so  a/tvy  longer.    In  Oct,  1875 
plaintifs   obtained  an  order  from  two  visitimg 
justices  upon  the  defendants  for  maintenance  for 
J.  P.  for  two  years  and  a  quarter.    This  defen- 
dants  refused  to  pay. 
Held,  that  under  sect,  96  of  the  Lunatic  Asylums 
Act  1853,  the  justices  had  power  to  maike  such  an 
order. 
This  was  a  special  case  stated  by  order  of  the 
court  before  whom  the  action  was  originally  tried, 
and  was  as  follows : 

The  action  is  brought  by  plaintiffs  upon  sn 
order  made  bv  two  visiting  justices  of  plaintiffs' 
asylum  at  Fisherton  near  Salisbury,  and  dated  the 
23rd  Oct.  1875  by  virtue  of  powers  conferred  upon 
them  by  the  Criminal  Lunatics  Act  1867,  and 
the  Lunatic  Asylums  Act  1853,  for  the  sum  of 
102Z.  14s.,  that  being  the  balance  due  for  the 
support  of  one  James  Powell,  from  the  23rd  June 
1873,  to  the  23rd  Oct.  1875,  and  for  a  further  sum 
of  111.  189.  for  the  siipport  of  the  said  James 
Powell  from  the  23rd  Oct.  1875  to  the  29th  Jan. 
1876,  being  at  the  rate  of  179.  a  week. 

James  Powell  was  convicted  of  felony  at  York 
on  the  18th  Oct.  1869,  and  sentenced  to  sixteen 
months'  imprisonment  with  hard  labour. 

He  became  insane,  and  was  removed  to  the 
plaintiffs'  asylum  on  the  28th  Sept  1870,  by  an 
order  of  the  Secretary  of  State,  made  under 
27  &  28  Vict.  0.  29,  amending  3  &  4  Vict.  o.  54. 

James  Powell's  sentence  expired  on  the  18th 
Feb.  1871,  when  as  he  was  still  insane  he  became 
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I  the  whole  Amount)  the  oharges  for  a  single  year  as 
limited  by  sects.  97  and  98.  lliis  wonld  be  a 
very  great  hardship  The  Legislators  have  used 
the  word  retrospective  in  sect.  96,  and  we  give  due 
weight  to  that  if  we  read  it  as  retrospective  to  the 
extent  of  the  other  sections,  i,e,,  for  twelve  months. 
He  then  cited 

Bradford  Union  v.  CUrh  of  the  P$ac€  for  Wilts, 

18  L.  T.  Bep.  N.  8.  614;  L.  Bep.  8  Q.  B.  OM. 
Kettering  Union  v.  Northampton  Aiylum,  18  W.  B. 
8M. 

Mellor,  J. — There  may  have  been  some  mist-ake 
or  omission  in  drawing  np  this  Act,  bat  I  do  not 
see  my  wa^  to  add  to  it.  The  words  of  the  sections 
are  clear  m  themselves,  and  it  may  be  that  the 
Legislature  thonght  that  self  interest  would 
prevent  a  proprietor  of  an  asjrlnm  lying  by  for  any 
length  of  time,  whereas  it  might  be  onite  neces- 
sary to  limit  the  time  allowed  to  a  pabiic  body  for 
making  a  retrospective  demand.  However,  that 
mav  be  oar  daty  is  simply  to  interpret  the  Act, 
and  that  being  so  oar  judgment  must  be  for  the 
plaintiffs. 

Lush,  J. — ^I  am  of  the  same  opinion.  To  give  any 
o^her  interpretation  to  the  section  would  be  to 
make  law  rather  than  to  expound  it. 

Jtmgment  for  plaintife. 

Solicitors  for  the  plaintiffs,  Gregory,  Botodiffes, 
and  BatoU. 

Solicitors  for  the  defendants.  Sharp  and  1701- 
tkome. 


in  the  position  of  a  **  lanatio  wandering  at  large  in 
the  place  where  the  offence  was  committed,"  tiiat 
18  York. 

The  corporation  of  York,  through  their  trea- 
surer, paid  for  the  maintenance  of  James  Powell 
in  plaintiffs'  asylum  until  the  expiration  of  his 
sentence,  and  afterwards  until  June  1878,  when 
they  refused  to  pay  for  his  support  any  longer. 

Fliintrffs,  on  the  2drd  Oct  1875,  applied  to 
two  visiting  justices  of  their  asylum,  and  obtained 
the  order  mentioned. 

The  said  order  was  duly  served  upon  defen- 
dants, who  refused  to  pay  the  sams  therein  ordered 
to  be  paid  by  them. 

The  plaintiffs,  after  the  expiration  of  twenty 
days  from  the  date  of  the  order,  brought  this 
action  under  16  &  17  Yict.  c.  97,  s.  121. 

The  question  for  the  opinion  of  the  court  is, 
are  the  plaintiffs  entitled  to  recover  the  whole 
or  any  and  what  portion  of  their  claim. 

HerecheU,  Q.G.  {Bromley  with  him)  for  the 
plaintiffs. — ^The  questions  for  the  determination  of 
the  court  is  whether  the  justices  had  power  to 
make  a  retrospective  order  for  a  longer  period 
than  one  year.  This  order  is  for  two  years  and 
three  months,  and  the  defendants  contend  that  it 
ought  not  to  extend  beyond  twelve  months  and  is, 
therefore,  pro  tanto  bad.  But  the  words  of  the 
sections  are  clear :  "  It  shall  be  lawful .  .  .for  two 
justices,  being  visitors  of  such  asylum  (in  which 
the  pauper  lunatic  is  confined)  to  make  an  order 
unon  the  guardians  of  the  union  or  parish  from 
wnich  .  .  .  such  lunatic  is  or  has  been  sent  for 
confinement  for  payment  to  the  proprietor  of  the 
asylum  of  the  reasonable  charges  or  the  lodging, 
maintenance,  medicine,  clothing,  and  care  of 
such  lunatic  in  such  asylum,  and  any  such  order 
may  be  retrospective  or  prospective  or  partly 
retrospective  and  partly  prospective;  ana  the 
guardians  upon  whom  such  order  shall  he 
made  shall  from  time  to  time  pay  to  the  said 
proprietor  the  charges  aforesaia"  (16  &  17  Yict. 
c  97,  s.  96).  The  Legislature  have  not  limited  the 
time  to  which  a  retrospective  order  may  extend — 
wheire  they  intended  so  to  limit  it  they  have 
done  so  in  terms,  as  will  be  seen  by  reference  to  the 
two  following  sects.  97  and  98  of  the  same  Act. 
This  is  a  strong  argumenc  in  flavour  of  plaintiffs' 
claim. 

Foland  (Grain  with  him)  for  the  defendants.— 
If  plaintiffs'  contention  is  correct  an  order  may  be 
made  which  will  cause  the  ratepayers  of  one  year 
to  pay  for  the  maintenance  of  a  pauper  for  fifty 
years ;  such  could  not  have  been  the  intention  of 
the  Legislature.  Sects.  95, 96, 97,  98  are  a  series  of 
enactments  intended  to  be  read  together.  Sect.  95 
makes  the  parish  in  which  a  lunatic  is  confined 
primarily  liable  for  his  maintenance,  and  sect.  96 
gives  the  proprietor  of  an  asylum  the  right  to 
recover  from  such  parish.  Bat  such  liability  is 
only  in  force  until  the  proper  settlement  has  been 
discovered  as  authorised  by  sect.  97,  and  if  the 
parish  of  settlement  cannot  be  discovered  then  the 
charge  is  to  fall  upon  the  county  under  sect.  98. 
The  innocent  parish,  so  to  speak,  is  only  made  tem- 
porarily liable  by  these  provisions,  but  if  the  plain- 
tiffs are  correct,  the  proprietor  of  an  asylum  might 
he  by  for  fifty  years,  ana  then  upon  an  order  such 
aa  the  one  in  question,  might  recover  from  the 
innocent  parish  all  the  charges  incurred  during 
that  time,  whereas  the  innocent  parish  cuuld  only 
recover  back  from  those  who  ought  strictly  to  pay  I 


Wedneeday,  Nov.  15, 1876. 
London  and  Nobth-Westebn  Bailwat  Com?a.nt 

V,   OVERSEEBS   OF  WaLBALL. 

Bailway,  rating  of  to  improvement  rate — QiMrier 
rating  under  Local  Act — Effect  of  Pvhlio  Health 
Aste  upon  local  Act, 

By  the  Walsall  Improvement  and  MarJcei  Act  1848, 
commissioners  had  power  to  levy  an  improvement 
rate  within  a  district  not  comprising  ike  whole 
municipal  borough  as  afterwards  constiiuiedi  but 
the  Act  contained  a  proviso  that  the  occupiers  of 
land  used  as  a  raikoa^f  should  be  assessed  in  pro^ 
poriion  only  ofone-fmvrth  part  of  the  net  value. 
The  Public  HeaUh  Acts  1872  and  IS7^  formed  the 
whole  municipal  borough  of  Walsall  into  an 
wrban  sa/nitary  district. 

Held  that  the  assessment  ought  to  be  m^zde  under  the 
local  Act  and  not  under  the  Public  Health  Acts. 

This  is  a  case  stated  on  an  appeal  against  a  borough 
rate  laid  on  that  part  of  the  foreign  of  Walsall 
which  is  situated  within  the  municipal  borough  of 
Walsall. 

The  said  rate  was  made  on  the  12th  Nov.  1875, 
and  on  the  hearing  of  the  appeal  by  the  recorder 
of  the  borough  at  the  quarter  sessions  held  on  the 
3l8t  Jan.  1876,  the  court,  after  hearing  the  argu- 
ments on  both  sides,  decided  in  favour  of  the 
respondents,  and  confirmed  the  said  rate  subject 
to  a  special  case  stated  by  consent  for  the  opinion 
of  this  coart  on  the  points  hereinafter  raised. 

Case. 

1.  The  appellants  are  the  London  and  North- 
Western  Railway  Company.  The  respondents 
are  the  parish  officers  of  the  township  of  the 
foreign  of  Walsall  and  the  corporation  of  the 
borough  of  Walsall. 

2.  The  borough  of  Walsall  is  an  ancient  borough 
in  Staffordshire  having  a  separate  court  of  quarter 
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seBsions.  It  forms  a  part  of  the  parish  of  Walsall, 
and  comprises  the  wnole  of  the  township  of  the 
borongh  of  Walsall,  and  a  part  of  the  township  of 
the  foreign  of  Walsall.  Each  of  the  said  town- 
ships has  its  own  overseers  and  maintains  its  own 
poor. 

3.  The  appellants  are  the  owners  and  oconpiers 
of  land  within  that  part  of  the  foreign  of  Walsall 
which  is  within  the  borough,  part  of  which  land  is 
nsed  as  a  railway  constructed  under  the  powers  of 
an  Act  of  Parliament  for  public  conveyance. 

4.  By  an  Act  of  Parliament  passed  on  the  31st 
Aug.  1848  called  the  Walsall  Improvement  and 
Market  Act  1848,  commissioners  were  appointed 
for  improvement  and  sanitary  purposes  over  a  dis- 
trict consistine  of  the  whole  of  the  said  township 
of  the  borougn,  a  part  of  the  said  township  of  the 
foreign  lying  within  the  borough,  and  part  of  the 
adjoining  parish  of  Rushall  lying  without  the  said 
borough,  but  it  does  not  include  the  whole  of  the 
municipal  borough. 

5.  The  7th  section  appointing  such  commis- 
sioners is  as  follows : 

And  be  it  enaoted  that  the  mayor  and  town  oonnoil  of 
the  boroBgh  of  Walsall  aforesaid  together  with  three  such 
other  person,  as  shall  be  elected  by  the  owners  of  pro- 
perty and  ratepayers  within  snch  part  of  the  limits  of  this 
Act,  as  are  situated  within  the  parish  of  Bnshall  in 
respect  of  the  same  part  of  the  said  limits  shall  be  and  are 
hereby  empowered  to  act  as  oommissioners  to  carry  this 
Act  and  the  several  Acts  incorporated  therewith,  and 
the  seveial  powers  thereof  respectively  into  execution. 

6.  By  the  40th  section  it  is  enacted  as  follows  : 

For  the  purposes  of  defraving  the  costs  and  expenses 
of  carrying  this  Act  and  of  the  powers  and  provisions 
thereof  into  execntion  (except  the  parposes  to  which  any 
rates  to  be  made  for  sewers,  drains,  and  private  improve- 
ment are  hereby  or  by  any  Act  incorporated  herewith 
directed  to  be  applied),  and  indndinff  the  costs  and 
expenses  of  making  and  maintaining  and  promoting  sach 
gas  works  as  are  herein  mentioned  and  of  defraying  the 
expenses  of  and  incidental  to  the  obtaining  of  this  Act 
which  shall  be  charged  on  the  improvement  rate,  it  shall 
be  lawf nl  for  the  said  commissioners  from  time  to  time  to 
make,  assess,  and  levy  snch  eqnal  rate  to  be  called  the 
improvement  rate,  as  may  be  necessary  for  the  purposes 
aforesaid  not  exceeding  in  any  one  year  Ss.  in  the  pound 
of  thf  fnll  net  annnal  value  of  the  property  indnded  in 
snch  rate,  Provided  always  that  llie  occupiers  of  any 
land  u»ed  as  arable  meadow  or  pasture  groond  only  or  as 
woodlands,  market  gardens,  or  nursery  grounds,  and  the 
occupier  of  any  land  nsed  as  a  railway  oonatmcted  under 
the  powers  of  any  Act  of  Parliament  for  pnblic  convey- 
ance shall  not  be  ast^ested  to  any  rate  or  assessment  made 
by  virtue  of  this  Act  or  any  Act  incorporated  therewith 
in  any  ^i  eater  proportion  in  respect  of  the  same  than  in 
proportion  of  one-fourth  part  only  of  the  net  value  thereof. 

7.  By  an  Act  of  Parliament  passed  on  the  31st 
May  1850  called  "  The  Walsall  Improvement  and 
Market  Amendment  Act  1850,"  certain  modiHca- 
tionb  were  made  in  the  powers  of  the  commis- 
sioners appointed  under  the  Act  of  1848  which  do 
not  affect  the  questions  in  dispute  in  the  present 
case. 

8.  Up  to  the  passing  of  the  Public  Health  Act 
1872  improvementrates  were  levied  under  theabove- 
mentioned  local  Acts  for  the  purpose  of  meeting 
the  expenses  of  their  execution,  and  to  all  such 
ratep,  the  railway  of  the  appellants  was  rated  at 
one-fourth  of  its  fnll  value  in  accordance  with  the 
40th  section  of  "  The  Walsall  Improvement  and 
Market  Act  1848." 

9.  By  the  Public  Health  Act  1872,  urban  and 
rural  sanitary  districts  were  constiruted  throughout 
England,  and  the  4tb  section  of  that  Act  provides 
v\Lut  places  Fhall  be  urban  sanitary  districts,  and 


who  shall  be  urban  sanitary  authorities  in  such 
districts  respeotiyely. 

10.  By  the  7th  section  it  is  provided : 

Subject  to  the  provisions  of  this  Act  the  Local  Govern- 
ment Acts  shall  be  deemed  to  be  in  force  within  tlie 
district  of  every  urban  aanitaay  authority,  and  from  and 
after  the  first  meeting  of  an  urban  sanitiu^  authority  in 
pursuance  of  this  Act  there  shall  be  tnuisferred  and 
attach  to  an  urban  sanitary  authority  to  the  exdnaion 
of  any  other  authority^  which  may  have  nrevioosly 
exercised  or  been  subject  to  the  same,  all  powers, 
rights,  duties,  capacities,  liabilities,  and  obligatioiis 
within  such  district  exercising  or  attaching  by  and  to 
a  local  board  under  the  Local  Government  Acts,  and  by 
and  to  the  sewer  authority  under  the  Sewage  Utilization 
Acts  and  by  and  to  the  nuisance  authority  under  the 
Nuisances  Bemoval  Acts,  and  by  and  to  the  local  autho- 
rity under  the  Common  Lodging  Houses  Act,  the  Artisans 
and  Labourers'  Dwellings  Act,  and  the  Bakehouse 
Begulation  Act,  or  by  and  to  any  of  the  said  autiioritiee 
under  any  of  such  Acts  or  any  Acts  amending  snoh  Acta. 

11.  By  the  16th  section  it  is  provided  as  follows : 

All  expenses  incurred  or  payable  by  an  urban  sanitary 
authoril^  under  the  Sanitary  Acts  shall,  if  the  Local 
Government  Acts  or  the  provisions  of  those  Acts  with 
respect  to  rating  were  at  or  immediately  before  the 
passing  of  this  Act  in  force  throughout  tne  district  of 
such  authority,  or  within  a  local  government  distriet 
wholly  within  such  district,  be  defrayed  in  manner  pro- 
vided by  those  Acts ;  and  if  the  Local  Government  Acts 
were  not  so  in  force  at  or  immediately  before  the  iM»i"iwg 
of  this  Act,  be  defrayed  as  follows,  that  to  say : 

1.  In  the  case  of  a  council  of  a  borough  out  of  the 
borough  fund  or  borough  rate. 

2.  In  the  case  of  improvement  oommissionerB  out  of 
any  rate  in  the  nature  of  a  general  district  rate  leviable 
by  them,  as  such  oommissioners  throughout  the  whole  of 
their  district. 

Provided  that  where  an  urban  sanitary  authority  had, 
before  the  passing  of  this  Act,  power  to  levy  within  its 
district  a  rate  or  rates  for  paving,  sewering,  or  other  sani- 
tary purposes,  all  expenses  incurred  by  such  authority  in 
the  performance  of  its  duties  under  the  Sanitary  Acts 
shall  be  defrayed  out  of  such  rate  or  rates  except  wher«  at 
the  time  of  the  passing  of  this  Act  any  snch  expenses  were 
chargeable  upon  the  borough  fand  or  borough  rate  in 
which  case  such  expenses  shsJl  continue  so  chargeable. 

12.  By  the  Sanitary  Law  Amendment  Act  1874, 
s.  3,  it  is  provided  as  follows : — 

Whereas  doubts  have  arisen  as  to  the  extent  and 
meaning  of  the  7th  section  of  the  principal  Act,  Be  it 
therefore  declared  and  enacted  that  the  provisions  d  the 
said  section  shall  be  deemed  to  have  applied  to  every 
authority  acting  at  the  time  of  the  passing  of  the  princi- 
pal Act  under  the  powers  conferred  upon  &em  by  a  local 
Act  with  respect  to  any  sanitary  purposes,  and  that  all 
the  powers,  rights,  daties,  capacities,  liabilities,  and 
obligations  of  an^r  authority  having  jurisdiction  under  a 
local  Act  m  the  district  of  an  urban  sanitary  authority  at 
the  time  of  the  passiiu^  of  the  principal  Act  so  far  as  they 
or  any  of  them  relatea  to  such  purposes  were  transferred 
to  and  became  attached  to  the  urbtm  sanitary  auth«ri^ 
therein  referred  to. 

13.  By  the  Public  Health  Act  1875,  ss.  5  A  6. 
further  provision  is  made  for  the  constitution  of 
urban  sanitary  districts  and  urban  sanitary  autho- 
rities to  execute  the  powers  of  the  Sanitary  Acts 
within  such  districts. 

14.  By  sect.  10  of  the  Public  Health  Act  1875, 
it  is  provided  that 

When  any  local  Act  other  than  an  Act  for  the  conserv- 
ancy of  any  river  is  in  force  within  the  district  of  an 
urban  authority  conferring  on  any  commissioners, 
trustees,  or  other  persons,  powers  for  purposes  the  same, 
as  or  similar  to  those  of  this  Act  (but  not  for  their  own 
pecuniary  benefit)  all  the  powers,  right,  duties,  capaaities, 
liabilities,  and  obligations  of  snch  commissioners,  toustees. 
or  person  in  relation  to  such  pnrpoeee  shall  be  transfenea 
and  attach  to  the  said  urban  auuiority . 

By  the  20th  section  of  that  Act  it  is  enacted  as 
follows: 
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AH  flxpeoflM  JnonzTed  or  payable  by  an  nrbaa  auifaority 
m  the  ezeoQtion  of  this  Act,  and  not  otherwise  proTided 
for,  ehall  be  oharsed  on  and  defrayed  ont  of  Uie  dietriot 
fond  and  general  distriot  rate  leyiable  by  them  nnder  thie 
Act,  Bubjeot  to  the  following  exceptionB  (namely)  :  That 
if  in  any  diatriet  the  expenees  moorred  by  an  nrban 
svthorifcy  being  the  oonnou  of  a  boroneh  in  the  ezeontion 
of  the  Sanitary  Aote  were,  at  the  time  ol  the  paesing  of  thii 
Aot,  payable  oat  of  the  borough  f nnd  or  borough  rate 
tfaoi  tne  expenses  inonrred  by  that  anthority  in  the  exeon- 
tion  of  this  Aot  shall  be  oha^ped  on  and  d^rayed  ont  of 
the  borough  fond  or  borough  rate,  and  that  if  in  any 
district  the  expenses  incurred  b:^  an  urban  authori^ 
b^g  improYement  commissioners  in  the  execution  of  the 
Sanitary  Acts  were  at  the  time  of  the  passing  of  this  Act 
payable  out  of  anv  rate  in   the    nature  of   a  general 
district  rate  leTiable  by  them,  as  such   oommisiiioners 
throughout    the    whole   of    their    district,    then    the 
expenses  incurred  by  that  authority  in  the  execution 
of  this   Act  shall  be  charged  on  and  defrayed  out  of 
such  rate,  and  for  the  purposes  of  this  section  the  council 
of  the  borough  of  Follraetone,  shall  be  deemed  to  be  im- 
proTcment  commissioners,  and  that  where  at  the  time  of 
the  passing  of  this  Act  the  expense  incuired  by  an  urban 
anthority  in  the  execution  of  certain  purposes  of  ^e 
Sanitary  Acts  were  payable  out  ofthe  borough  fond  and 
borough  rate,  and  the  expenses  incurred  by  such  autho- 
rity in  the  execution  of  the  other  purposes  of  the  said 
Aote  were  payable  out  of  a  rate  or  rates  leviable  by  that 
autiiority  throughout   the  whole   of  their  district  for 
paring ,  sewering,  or  other  sanitary  purposes,  then  the 
exx>ense8  incurred  by  that  authority  in  the  execution  of 
the  same  or  similar  purposes  reepectiyely  under  this  Act, 
shall  respeotiTely  be  charged  on  and  defrayed  out  of  the 
borough  fund  or  borongh  rate  and  of  the  rate  or  rates 
leyiable  as  aforesaid. 

15.  B^  the  211th  section  of  that  Act  it  is  pro- 
vided with  respect  to  the  assessment,  and  levying 
of  general  district  rates  nnder  that  Act  as  follows: 

The  owner  of  any  tithes  or  any  tithe  commutation 
rentoharge,  or  the  occupier  of  any  land  used  as  arable, 
meadow,  or  pasture  ground  only,  or  as  woodlands,  market 
gardens,  or  nursery  grounds,  and  the  occupier  of  any 
land  covered  with  water  or  used  only  as  a  canal  or  towing 
path  for  the  same,  or  as  a  railway  constructed  u^der  the 
powers  of  any  Act  of  Parliament  for  public  conveyance, 
shall  be  assessed  in  respect  of  the  same  in  tiie  proportion 
of  one-fourth  part  only  of  such  net  aTinnal  value  thereof. 

16.  At  a  meeting  of  the  town  coancil  of  the 
borough  of  Walsall  held  on  the  9th  Nov.  1875,  an 
estimate  was  presented  of  the  expense  to  be 
incurred  daring  the  ensuing  six  months  in  carrying 
into  effect  the  powers  of  the  Local  Improvement 
Act  and  other  Sanitary  Acts  as  well  as  for  the 
purposes  to  which  the  borough  fund  it  applicable 
nnder  5  &  6  Will.  4,  c.  76  and  the  amending  Acts, 
and  it  was  resolved  that  a  boron c^h  rate  of  29.  3d, 
in  the  pound  should  be  made  and  assessed  upon 
all  rateable  property  within  the  borough  to  meet 
those  expenses,  and  that  the  sum  of  72671.  10«. 
8honld  be  levied  in  that  part  of  the  foreign  of 
Walsall  which  is  situate  within  the  borough  as  the 
proportion  of  the  said  borough  rate  assessable  on 
that  part. 

17.  It  was  also  resolved  that  the  mayor  should 
issue  his  warrant  to  the  parish  officers  of  the 
foreign  of  Walsall,  commanding  them  to  pay  the 
^id  snm  of  72672.  lOs.  so  rated  and  assessed  on 
the  part  of  the  foreign  of  Walsall  within  the 
borough. 

18.  The  overseers  of  the  foreign  of  Walsall  upon 
receiving  the  mayor's  warrant  in  pnif»uance  of  the 
before- mentioned  resolations  made  a  rate  upon  the 
rateable  property  in  the  part  of  the  township  with 
the  borongh  by  which  they  assessed  certain  land 
and  buildings  of  the  appellants,  including  the  land 
used  as  a  railway  at  2202Z.  lOs.,  its  full  rateable 
value  taking  as  their  basis  the  valuation  list  then 
in  force  made  by  the  union  assessment  committee. 
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19.  The  appellants  gave  all  neceesaiy  notices  of 
appeal,  but  uiey  had  not  when  the  said  valuation 
list  was  published  made  any  objection  thereto 
before  the  assessment  committee,  or  sought  relief 
from  them,  having  no  objection  to  make  to  snob 
list,  and  the  assessment  committee  having  no 
power  to  give  any  relief  in  respect  of  the  matters 
now  in  dispate. 

20.  It  is  necessary  to  set  out  at  length  the  ap- 
pellants' grounds  of  appeal,  the  ground  of  objec- 
tion to  the  said  rate  or  assessment  being  that  they 
are  thereby  rated  on  the  full  value  of  their  railway 
to  the  expenses  of  carrying  into  execution  the 
improvement  and  sanitary  Acts ;  whereas  they 
contend  that  they  ought  only  to  be  rated  to  such 
expenses  in  respect  of  their  said  railway  on  one- 
fourth  part  of  the  full  value  thereof. 

21.  It  was  agreed,  for  the  purposes  of  this  case, 
that  one-half  of  the  amount  leviable  by  the  said 
rate  is  to  meet  expenses  nnder  the  sanitary  Acts 
and  expenses  for  which  nnder  the  local  improve- 
ment Acts,  rates  would  have  been  levied  to  which 
the  said  railway  was  only  rateable  at  a  fourth  part 
of  its  value. 

22.  It  is  further  agreed,  for  the  purposes  of  this 
case,  that  the  annual  rateable  value  of  the  land 
used  as  railway  is  one  half  of  the  said  sum  of 
2202Z.  10«. 

The  questions  for  the  opinion  of  the  court  are  : 
First,  Was  it  a  condition  precedent  of  the  appel- 
lants* right  of  appeal  that  they  should  have  ob- 
jected to  the  valuation  list  before  the  assessment 
committee;  and,  secondly.  Were  the  appellants 
liable  to  be  assessed  npou  the  full  value  ol  their 
railway  towards  all  the  expenses  for  which  the 
said  rate  is  made  P  If  the  court  shall  be  of 
opinion  in  the  affirmative  on  either  of  these  ques- 
tions, the  rate  is  to  be  confirmed.  If  the  court 
shall  be  of  opinion  in  the  negative  on  both  ques- 
tions, the  order  of  the  court  of  quarter  sessions  is 
to  be  quashed,  and  the  rate  is  to  be  remitted  to 
the  said  court  to  be  amended. 

Ajistie  and  Jelf,  for  the  respondents,  submitted, 
first,  that  the  appeal  could  not  be  heard,  as  no 
notice  had  been  given  to  the  assessment  com- 
mittee, under  27  &  28  Vict.  c.  39,  s.  1,  which  makes 
notice  to  the  assessment  committee  a  condition 
precedent  to  the  right  to  appeal  to  the  quarter 
sessions.  [Lusu,  J. — But  by  25  &  26  Vict.  c.  103, 
s.  36,  no  person  not  aggrievc^d  cau  appeal  to  the 
assessment  committee,  and  here  the  railway  com- 
pany were  not  aggrieved  by  any  act  of  the  com- 
mittee.] On  the  main  point,  they  hubmibled  that 
sect.  4  of  the  Public  Health  Act  of  1872  made  the 
respondents  the  sanitary  authority  within  the 
borough,  and  that  they  only  had  power  to  levy  a 
borough  rate  to  meet  the  bauiiary  e.\penbcs,  and 
that  the  local  Acts  were  now  impliedly  repealed  by 
the  Public  Health  Acts  of  1872  and  1875. 

Bosanquet  and  Neville,  for  the  appellants,  arguud 
thai  although  the  respcyidents  were  constituioU 
the  urban  sanitary  authority,  they  were  only  so 
constituted  to  carry  out  the  powers  of  the  commis- 
sioners under  the  local  Acts,  and  that  the  inci- 
dence of  the  rating  remained  unaltered.  That  if 
not,  this  would  be  an  impo;iition  of  a  new  liability 
upon  the  appellants  by  ibe  Legislature,  and  that 
clear  words  are  necessary  to  impose  a  new  burthoti, 
and  that  an  exemption  from  rating  cannob  be 
abolished  by  implication.     They  cited 

Commishionara  of  Walton  v.  Wal/ord,  L.  Ktp.  10  Q.B. 
180. 

3  I 


426 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


Dabgak  V,  Dayies. 


[Q.B.  Drr. 


The  CouBT  (Mellor  and  Lash,  JJ.)  were  of  opi- 
nion that  the  exemption  contained  in  the  local 
Acts  is  not  affected  by  the  Public  Health  Acts. 
Sect.  23  of  the  Pablic  Health  Act  of  1872  clearly 
contemplates  the  continuance  of  the  local  Acts, 
unless  certain  steps  are  taken  which  have  not  been 
taken  in  this  case.  Sect.  43  also  assumes  their 
validity.  That  being  so,  the  respondents  must 
levy  their  rates  in  the  same  manner  as  the  com- 
missioners under  tlie  local  Acts,  and  subject  to  the 
same  exemption.     ' 

BAde  ahsohde  to  quash  ths  order  of  sessiona, 

SoHcitor  for  the  appellants,  Boberis. 
Solicitors  for  the  respondents,  Pearae  and  Son. 


Wednesday,  J<m,  17, 1877. 

Dabgak  V,  Dayies. 

Impotmdvng — Neglect  to  supply  impounded  animale 
with  provender — Whether  pownd-keeper  or  party 
impounding  liable  to   poTMlty — 12    Sf    13  Vict. 

Cm  92,  8,  o. 

By  12  ^  13  Vict.  c.  92,  s.  5,  "  every  person  who  shall 

impound  or  cause  to  be  impounded  any  animal, 

ana  shall  neglect  to  provide  such  animal  with 

food  and  water,  is  liable  to  a  penalty  of  20s. 

Held  {u^on  a  case  stated  by  justices  who  had  dis' 

missed  an  information  against  the  keeper  of  a 

common   pound   tmder    this    section),  that  the 

section  did  not  apply  to  the  keeper  of  the  pound, 

but  to  the  party  bringing  the  animal   to   the 

pound. 

This  was  a  case  stated  under  20  &  21  Yict.  o.  43, 

by  John  Lort  Stokes,  Yice- Admiral,   and  Peter 

Phelos  Olerks,  two  of  the  justices  of  the  peace 

for  the  county  of  Pembroke,  and  the  following 

are  the  material  parts  of  such  case : 

An  information  had  been  preferred  by  Thomas 
Dargan,  the  appellant,  against  Martha  Davies,  the 
respondent,  under  12  &  13  Yict.  c.  92,  charging 
that  the  respondent  did  impound  forty-eight 
sheep  in  the  common  pound  on  the  6th  Jan.  1876, 
and  on  that  and  the  two  following  days  did  unlaw- 
fully neglect  to  provide  and  supply  the  said  sheep 
with  a  sufficient  quantity  of  fit  and  wholsome 
food  and  water  contrary  to  that    statute.     The 

i'ustices  had  dismissed  the  information  with  costs. 
!t  was  proved  that  one  D.  Williams,  between 
10  a.m.  and  11  a.m.  on  the  6th  Jan.  1876,  im- 
pounded forty -two  sheep,  which  he  had  theretofore 
seized  damage  feasant.  They  were  confined  until 
their  release  as  follows:  thirty-four  were  taken 
out  at  midday  on  the  following  Friday,  and  the 
remaining  eight  on  the  next  Tuesday.  During 
the  whole  time  the  thirty-foar  sheep  were  so  con- 
fined the  said  D.  Williams  did  not  provide  any  of 
the  forty-two  with  food  or  water,  but  after  the 
release  of  the  thirty-four  the  remaining  eight 
were  about  7  a.m.  on  Saturday  the  8th  Jan.  pro- 
vided with  hay.  The  respondent  was  at  the  time 
of  the  said  sheep  being  so  impounded  and  con- 
fined the  keeper  of  the  pound,  but  she  did  not 
provide  or  supply  the  sheep  with  any  food  or 
water  or  in  any  way  interfere  beyond  receiving 
and  keeping  them  in  such  pound  until  their 
release.  The  key  of  such  pound  was  in  the  sole 
possession  of  the  respondent  during  this  period, 
and  she  in  her  capacity  of  pound-keeper  had  the 
sole  control  over  such  pound. 

The  justices  having  dismissed  the  information 
on  the  ground  that  12  &  13  Yict.  c.  92,  s.  5  "  did 


not,  under  these  circumstances,  apply  to  or  include 
the  respondent,  but  to  the  person  or  persons  who 
delivered  or  caused  to  be  delivered  the  said  sheep 
into  her  custody,"  the  question  for  the  opinion 
of  this  court  was  "  whether  under  the  above  cir- 
cumstances the  said  information  was  legally  and 
properly  dismissed." 

Morton  Smith  referred  to  the  Acts  «n  pari 
mMerid  (being  b  A  6  Will. 4,  o.  59,  s.  4;  17  A  18 
Yict.  c,  60,  8. 1),  and  argued  that  the  section  in 
question  extended  to  the  respondent. 

"No  counsel  appeared  for  the  respondent. 

Mellok,  J. — -This  case  has  been  extremely  well 
argued  by  Mr.  Smith,  but  I  have  come  to  the 
conclusion  that  the  keeper  of  the  pound  is  not 
within  the  terms  of  12  &  13  Yict.  c.  92,  s.  5.  That 
section  provides  that  "every  person  who  shall 
impound  or  confine,  or  cause  to  oe  impounded  or 
confined,  in  any  pound  or  recepytacle  of  the  like 
nature  any  ammal,  shall  provide  and  supply 
during  such  confinement  a  sufficient  quantity  of 
fit  and  wholesome  food  and  water  to  such 
animal ;  and  every  such  person  who  shall  refuse 
or  neglect  to  provide  and  supply  awh  animal  with 
such  food  and  water  as  aforesaid  shall  for  ereiy 
such  offence  forfeit  and  pay  a  penalty  of  20«."  ft 
appears  to  me  that  this  section  applies  to  the  real 
actor,  to  the  person  who  delivers  the  animal  to 
the  pound-keeper,  and  not  to  the  pound-keeper 
himself.  The  Legislature  has  made  no  special 
provision  as  to  the  keeper  of  the  pound,  and,  from 
the  absence  of  such  a  provision,  the  Legislature 
must  be  taken  to  have  considered  that  thn  imposi- 
tion of  the  20a.  penalty  on  the  person  employing 
the  keeper  of  the  pound  was  sufficient  to  ensure 
the  object  in  view.  The  providing  of  food  and 
water  for  twelve  hours  is  lefb  to  such  person,  and 
if  such  person  omits  to  provide  the  food  and  water 
during  such  twelve  hours,  any  person  of  a  benevo- 
lent mind  may,  by  the  6th  section,  enter  the 
pound,  supply  the  food  and  water,  and  recover  the 
cost  of  the  food  and  water  from  the  owner  of  the 
animaL 

Lush,  J. — I  also  am  of  opinion  that  these 
statutes  contain  no  words  to  embrace  the  keeper 
of  the  pound  within  their  sanction.  The  recital 
contained  in  the  preamble  of  the  Act  17  &  18  Yict. 
c.  60,  is  very  strongly  in  favoar  of  the  respondent. 
From  that  preamble  it  appears  that  the  history  of 
the  law  is  as  follows :  First,  by  5  &  6  Will.  4,  a 
59,  every  person  impounding  any  animal  was 
reauired  to  supply  such  anin^  daily  with  good 
ana  sufficient  food  and  nourishment  while  im- 
pounded. By  the  same  Act  every  such  person 
so  providing  the  animal  with  food  and  nourish* 
ment  was  authorised  to  recover  from  the  owner  of 
the  animal  not  exceeding  double  the  value  of  the 
food  and  nourishment  supplied.  Such  person 
was  also  at  liberty,  instead  of  proceeding  for  the 
value  of  the  provender,  to  sell  the  animal  after 
seven  days  from  the  time  of  the  impounding. 
Then  came  the  Act  12  &  13  Yict.  c.  92,  whiw 
repealed  the  Act  4  &  5  WilL  4,  c.  59,  and 
the  5th  and  6th  sections  contained  the  pro- 
visions which  my  brother  Mellor  has  referred  to. 
Finally  comes  the  Act  17  &  18  Yict.  c.  60.  This 
recites,  alter  summarising  the  two  previous  Acts, 
that  <'  it  is  doubtful  whether  the  Act  12  <fe  13 
Yict.  c.  49,  gives  any  remedy  to  the  person  im- 
pounding for  the  recovery  of  a  compensation  for 
the  food  and  water  supplied  for  any  animal,  and 
no  power  is  given  to  sell  the  animal,  although  full 
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provisionB  for  these  purposes  were  contained  "  in 
5  &  6  Will.  4,  c.  69.  The  Act  then  provides  that 
every  person  who  has  impounded  an  animal,  and 
supplied  him  with  food  and  water,  may  recover 
double  the  value  of  the  food  and  water  supplied 
from  the  owner,  or  may,  if  he  please,  sell  the 
animal  and  pay  himself,  rendering  the  overplus,  if 
any,  to  the  owner.  I  think  the  mention  of  the 
"  person  impounding,"  in  this  section,  and  the 
absence  of  any  mention  of  the  keeper  of  the 
pound,  is  conclusive  to  show  that  the  keeper  of 
the  pound  is  not  subject  to  the  penalty  imposed 
by  12  A  13  Yict.  c.  92,  s.  6. 

Judgment  for  tlie  respondent. 
Solicitor  for  the  appellant,  A,  Leslie. 


COMMON  PLEAS  DIYISION. 

Beportad  bj  8.  Habb,  Eiq.,  BaRist«r-at-Law. 


AFFEAL  PROM  INFERIOR  COURT. 

Thursday,  Jan.  18, 1877. 

DuiFELL  V,  Curtis. 

Sunday     trading  —  Befreehment-house     licence— 

Hours  of  closing   where   no    wine  licence— %9 

Oar,  2,  c.  7,  sect.  1—23  Vict.  c.  27,  sects.  6,  7, 

^27—27  ^  28  Vict.  c.  64,  s.  6. 
A  Licensed  refreshment-house  keeper ^  although  he 

does  not  hold  a  wine  Ucence,  may  not  sell  articles 

Jot  consumption  off  the  premises  on  Sundays, 
Ga£E  stated  by  the  magistrates  of  Yarmouth. 

The  appellant  was  convicted  at  the  petty  sessions 
of  the  borough,  held  on  19th  July  1876,  under 
29  Car.  2,  o.  7,  sect  1,  for  having  exercised  the 
worldly  business  of  his  ordinary  calling,  between 
the  hours  of  3  and  6  p.m.,  on  Sunday,  16bh 
Ju^  1876. 

He  was  a  baker  and  confectioner,  and  held  a 
refreshment  licence  undei  23  Vict.  c.  27,  s.  6;  but 
did  not  hold  a  wine  licence  under  nect.  7. 

The  question  for  the  decision  of  the  court  was 
whether  sect.  27  of  the  latter  Act,  which  enacts 
that  the  house  of  a  person  holding  a  wine  licence 
"  shall  not  be  open  for  the  sale  or  consumption 
therein  of  any  article  whatever  at  any  time  during 
which  the  houses  of  licensed  victuallers  shall  be 
closed  on  Sunday,'' ....  &c.,  applied  to  the  present 
case. 

PoZo^,  for  the  appellant.— The  words  of  the 
Act  (23  Vict.  c.  27),  apply  to  a  refreshment  house 
keeper  who  does,  and  not  to  one  who  does  not, 
hold  a  wine  licence.  27  &  28  Vict.  c.  64,  sect.  5, 
only  enacts  that  a  refreshment  house  must  not  be 
open  between  1  and  4  a.m.  The  cakes  were  sold 
for  oonsamption  oft  the  premises.  The  Statute 
29  Car.  2,  c.  7,  is  suspended  by  the  limited  licence 
obtained. 

No  counsel  appeared  to  support  the  convic- 
tion. 

Lord  CoLERiDOE,  C.J. — I  am  of  opinion  this 
conviction  ought  to  be  confirmed.  The  observance 
of  the  Lord's  Day  Act  is  enforced  or  neglected 
according  to  the  public  opinion  of  the  moment,  or 
to  the  £eal  ot  the  informers.  In  this  case  the 
appellant  sold  cakes  and  sweetmeats  to  grown-up 
people  and  children;  and  from  the  fact  that  he 
carried  on  his  trade  Sunday  after  Sunday,  there  is 
good  reason  to  infer  that  he  knew  the  articles  he 
sold  would  not  be  consumed  on  the  premises. 
Frimd  facie  the  statute  of  Charles  II.  is  against 


him.  Is  there  anything  that  takes  his  case  out  of 
its  provisions?  Does  the  license  to  keep  a  re- 
freshment house  do  so  P  I  am  clearly  of  opinion 
that  it  does  not.  The  statute  23  Vict.  c.  27,  s.  6, 
permits  a  person  who  keeps  a  house  for  the  pur- 
pose of  sellmg  refreshment  to  be  consumed  therein 
to  procure  a  licence  for  his  house ;  and,  having 
done  so,  he  may  proceed  to  take  out  a  wine  licence 
under  sect.  7,  when  he  will  come  within  the  pro- 
visions of  sect.  2.  But  the  later  statute  contains 
nothing  to  exempt  the  appellant  from  the  penalty 
of  breaking  the  statute  of  Charles  II.,  for  the 
trading  of  which  he  has  been  convicted,  that  is, 
the  selling  of  articles  to  be  consumed  elsewhere,  is 
not  part  of  the  calling  of  a  refreshment  house 
keeper,  as  defined  by  the  statute  mentioned  above, 
under  which  the  license  was  granted. 

Grove,  J. — I  am  of  the  same  opinion.  I  hold 
that  the  construction  of  the  statute  as  permitting 
the  sale  in  licensed  houses  on  Sunday  of  refresh- 
ments to  be  consumed  on  the  premises  to  be  a 
reasonable  one ;  but  it  must  not,  in  my  judgment, 
be  extended  to  make  a  licensed  refreshment  house 
an  ordinary  trading  one  in  such  articles.  The 
other  part  of  the  case  is  matter  of  police  regula- 
tion. Since  the  legislature  has  fixed  closing  hoars 
for  public  houses,  I  cannot  see  why  closing  hours 
should  not  be  fixed  for  other  refreshment  houses : 
and  that  has  been  done.  As  to  27  &  28  Vict.  c.  64, 
s.  5,  it  distinctly  savs  that  nothing  thex*ein  con- 
tained shall  authorise  any  person  to  keep  open 
any  refreshment  house,  or  to  sell  refreshments 
otherwise  than  at  the  times  and  upon  the  condi- 
tions prescribed  by  the  Acts  of  Parliament  in  that 
behalf  made. 

Conviction  upheld. 

Solicitor  for  the  appellant,  A.  Storey. 


APPEALS  FROH  INFERIOR  COURTS. 

Monday,  Jan.  29,  1877. 

Tt^is  Coal  Company  (Limited)  v.  Overseers  of 

Wallsend  Parish. 

Bating  appeal — Colliery  drowned  out — Value  to  a 
tena/nt  of  pumping  machinery — Principle  of  assess- 
ment. 
A  colliery,  the  pumping  engines  of  which  only  were 
at  work,  and  which  appeared  to  he  a  hopeless  loss, 
was  assessed  to  the  relief  of  the  poor  at  a  rate 
calculated  u^pon  the  land  and  machinery  as  a 
going  concern,  having  a  prospective  value. 
Held,  that  the  land  must  he  rated  at  its  value  to  a 
tenant  for  yea/r  to  year,  and  the  machinery  at  its 
value  independently  of  the  land. 
Case  stated  by  the  justices  of  the  County  of 
Northumberland. 

The  question  for  the  opinion  of  the  court  was 
whether  the  Tyne  Coal  Company  (Limited),  the 
appellants,  were  rateable  for  certain  reservoirs, 
buildings,  engine,  railway  and  colliery. 

The  appellants  are  under-lessees  of  the  Wallseod 
Colliery  at  a  rent  of  200i.  a-vear  certain.  They 
have  power  to  work  existing  shafts,  and  to  take 
surface  lands,  paying  compensation  for  them. 
Upon  this  surface  land  they  nave  constructed  two 
large  reservoirs,  boiler  sheds,  and  an  engine 
house,  with  a  large  chimney.  A  railway  has  been 
laid  from  the  colliery  to  a  wharf  on  tbo  river  Tyne. 
The  greater  part  of  the  buildings,  reservoirs,  plant, 
and  railway,  are  substantially  constructed.    All  of 
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them  are  intended  for  permanent  use,  and  are  used 
with  the  sole  object  of  getting  coal.  The  boiler 
shed  contains  twelve  boilers  set  in  masonry. 

The  mine  was  drowned  oat  many  years  ago,  and 
no  coal  has  been  got  since  1854.  the  water  was 
considerably  reduced  before  1870,  but  since  then, 
notwithstanding  continual  pumping,  it  has  re- 
mained at  about  the  same  level. 

The  appellants  have  been  assessed  to  the  relief 
of  the  poor  of  the  parish  in  respect  of  "  land,  shafts, 
buildings,  engines,  pumps,  and  fixed  plemt"  at  the 
rateable  value  of  1250Z.,  upon  a  eross  estimated 
rental  of  1500Z.  They  admit  that  they  are  rateable 
in  respect  of  the  lands  taken  by  them ;  but  they 
conjtend  that,  as  the  mine  is  totally  unproductive, 
they  are  not  rateable  in  respect  of  any  of  the  other 
particulars,  which  are  used  solely  for  the  purpose 
of  unwatering  the  mine. 

Heraehel,  Q.C.  and  E,  Bidl&jf,  for  the  appel- 
lants, admitted  that  the  principle  is  well  esta- 
blished that  in  valuing  mining  property  for  rating 
purposes,  the  value  of  the  plant  may  be  taken  into 
consideration ;  and  that,  m  estimating  the  plant 
and  buildings,  an  extra  value  may  be  put  upon 
them  because  of  the  mine  beneath  them.  They 
contended  that  this  principle  should  work  the 
opposite  way  when  the  mine  is  valueless. 

Sir  Henry  James,  Q.G.  and  Wehater,  for  the 
overseers. — ^The  mine  is  not  rated.  What  is  rated 
is  the  land,  with  what  is  upon  it,  which  includes 
the  shaft  or  opening  in  the  land.  The  reservoirs 
also,  and  the  railway  and  wharf,  used  for  bringing 
coal  to  the  pumping  engines,  are  not  exempted. 
They  are  all  beneficially  occupied,  and  the  fact 
that  they  do  not  produce  any  return  is  im- 
material. The  machinery,  &c,,  are  there  for  the 
purpose  of  pumping  cutwater;  and  making  the 
mine  a  valuable  property.  Suppose  the  pumping 
were  done  by  a  contractor,  his  works  woula  be 
rateable.  This  case  stands  upon  the  same  footing ; 
here  the  owner  is  his  own  contractor.  [Lord 
CoLEBiDGE. — The  question  in  these  cases  is  fdways 
what  would  a  person  give  for  the  tenancy  P]  The 
working  of  the  mine  ^a^  been  beneficial  in  the 
sense  that  the  water  in  it  has  not  been  allowed  to 
increase.  [Lord  Coleridge. — The  time  will  come 
when  the  engines  will  be  rateable.1  Then  the 
duty  of  the  engine  and  its  rateability  will  be  at  an 
end.  You  cannot  levy  a  rate  for  past  years.  The 
engines  are  now  worked  in  the  hope  of  future 
profits.  Why  do  the  appellants  continue  to  pump 
if  they  consider  the  mine  of  no  value  P 

Reg.  ▼.  Metropolitan  Board  of  WorJut  L.  Bep.  4 
Q.B.  15;  ' 

Staley  v.  CcLstleton,  5  B.  &  S.  505 ; 

Quest  V  East  Dean,  L.  Bep.  7  Q.  B.  334 ; 

Talargoch  Mining  Compafvy  y.  8t,  Asaph,  L.  Bep.,  3 
Q.  B.,  778 ; 

Kittow  V  8t  Cleer,  44  L.  J.  23,  M.  C. 

Herschel,  Q.C.,  in  reply. — None  of  the  cases  cited 
support  the  claim  of  the  respondents.  They  have 
failed  to  show  any  case  in  which  property  not 
capable  of  being  let  to  a  tenant  from  year  to 
year,  and  not  producing  any  profit,  has  been  held 
to  be  rateable.  The  case  of  Staley  v.  Oastleton 
was  that  of  a  cotton  mill  which,  owing  to  the 
scarcity  of  cotton  during  the  American  war,  was 
idle,  and  used  as  a  warehouse.  There  the  rate 
allowed  was  that  of  a  warehouse.  In  Beg.  v. 
Metropolitan  Board  of  Works,  the  pumping  station, 
&c.,  had  an  occupation  value  as  land.  The  board 
must  have  rentea  them  if  it  had  not  been  proprie- 
tor, and  a  tenant  might  easily  have  been  found  to 


take  them  off  its  hands.  That  is  not  our  case. 
The  case  of  Metropolitan  Board  of  Works  v.  We$t 
Ham  (40  L.  J.  30,  M.  C.)  applies  the  principle  of 
the  last  case  to  the  buildings  upon  the  land ;  that 
is,  they  were  capable  of  being  let,  and  had  an 
independent  value  apart  from  that  of  the  land. 
Neither  is  that  our  case.  Harter  v.  Salford  (6  B. 
&  S.  591),  was  a  case  where  the  owner  of  a  ailk 
mill,  having  ceased  to  work  it,  was  rated  for  a 
building  used  as  a  warehouse  for  machinery.  In 
Beg.  V.  Bilston  (5  B.  &  C.  851),  the  pumping 
engines  of  a  mine  were  exempted  from  rating. 

Lord  Coleridge,  C.J. — In  this  case  our  judg* 
ment  must  be  for  the  appellants.  This  is  an 
appeal  against  a  rate  assessed  upon  certain  machi- 
nery, and  buildings  in  connection  with  the  machi- 
nery, all  of  which  are  occupied  and  used  to  drain 
a  coal  mine  drowned  out,  and  yielding  no  profits. 
In  order  to  bring  myself  withm  the  authority  of 
the  decided  cases,  I  must  decide  that  the  suiraoe 
of  the  land  is  rateable  at  whatever  it  would  be 
worth  in  the  hands  of  a  tenant  from  year  to  year; 
and  that  the  engine-house,  pumps,  &o.,  are  to  be 
assessed  separately,  if  they  have  any  independent 
value,  upon  the  authority  of  the  case  of  MetrapO' 
Utan  Board  of  Works  v.  West  Ham,  If  there  be 
any  independent  value  in  them  apart  from  that  of 
the  worthless  mine,  upon  the  principle  of  that  case, 
to  that  extent  they  ought  to  be  ratea.  This  fact  was 
not  raised  by  the  case,  and  so  I  express  no  opinion 
upon  it.  I  decide  upon  the  assumption  that  these 
engines,  &o,,  are  of  value  only  in  connection  with 
something  at  present  valueless,  and  that  they  have 
no  separate  and  independent  value ;  that  they  are 
part  of  a  valueless  whole,  which  has  been  valuable 
at  some  time  now  past,  and  may  be  so  again,  when 
they  will  be  rated  at  the  value  which  they  may 
then  be  ascertained  to  have.  When  they  do  so 
become  valuable,  either  the  land  will  be  rated  at 
an  additional  value,  or  the  mine  itself,  or  perhaps 
the  subjects  of  this  appeal  themselves,  will  be 
rated.  In  deciding  as  I  do,  I  desire  to  conform  to 
the  cases  which  have  already  been  decided. 

Geove,  J. — I  concur  in  the  opinion  expressed 
by  my  Lord.  It  is  not  disputed  that  the  land  is 
rateable,  or  that  if  it  has  any  adjuncts  which 
in(a-ease  its  value  they  may  be  rated;  but  the 
appellants  contend  that  besides  the  land  there  is 
nothing  in  this  case  rateable.  The  facts  stated 
show  that  the  mine  is  absolutely  valueless,  that  it 
has  no  value  for  which  a  person  would  give  any- 
thing. It  was  argued  that  a  rent  might  be 
obtained  from  a  speculator.  But  that  is  not  the 
principal  upon  which  rating  should  be  settled. 
If  there  were  a  house  to  live  in  upon  the  land, 
then  there  might  be  some  reason  for  assessing 
the  rate  higher  than  the  actual  value  of  the  lan<£ 
At  the  most  the  work  going  on  now  could 
only  give  the  property  a  prospective  value,  and 
that  we  cannot  value  for  rating  purposes.  The 
case  of  Metropolitan  Board  of  Works  v.  West  Ham 
is  inconsistent  with  such  a  principle.  You  do 
not  rate  land  because  it  may  have  a  contingent 
value,  any  more  than  you  reduce  a  rate  because 
there  may  possibly  be  a  loss  upon  the  rated  pro- 
perty  in  the  future ;  you  take  its  present  value.  I 
should  be  prepared  to  decide  this  case  upon  that 
ground  only.  Bat  the  case  goes  further.  My  brother 
Lush,  J.,  in  the  case  of  Beg.  v.  Metropolitan  Board 
of  Works,  held  that  the  rateable  Quality  of  the 
land  and  buildings  of  the  defenoants  was  not 
affected  by  the  particular  use  to  which  it  was  ap- 
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plied.  Here  is  a  sLronger  case.  The  mine  has  no 
reaflonably  prospectiTe  Talne.  It  has  been  in  the 
«aune  position  for  six  years,  darins  which  time  the 
engines  have  dene  no  usef al  work.  It  would  not 
be  rif^t  to  rate  them,  becaase  ther  may  at  seme 
fctore  time  have  some  Talne,  whilst  there  is  no 
probability  of  their  having  a  fntore,  or  any,  value. 
I  conceive  nothing  would  mduce  a  tenant  to  ^ve 
It.  more  rent  for  the  laud  because  the  engmes 
were  on  it.  The  only  cases  at  all  supporting  the 
contention  of  the  respondents,  but  falling  far 
«hort  of  it,  are  the  case  of  Beg.  v.  Metropolitan 
Boaa-d  of  Works,  from  which  it  would  appear  that 
there  was  a  rateability  upon  pumping  engines, 
because  they  had  a  value,  explainea  by  the  case 
of  MetropoUtcm  Board  of  Works  v.  West  Ham, 
which  shows  that  the  sewage  works  had  a  value, 
not  because  they  were  sewage  works,  but  because 
they  might  be  valuable  in  the  hands  of  a  tenant, 
and  might  be  used  by  him  for  some  other  purpose. 
The  only  utility  of  the  pumps,  &c.,  in  question, 
is  in  respect  ot  the  mine,  and  the  same  remark 
applies  to  the  wharf  and  the  railway.  They  are 
so  unprofitable  that  they  would  even  be  a  draw- 
back to  a  tenant. 

Mate  ordered  to  he  amended  in  terms  of  the 
judgment.    No  costs. 
Solicitors:   Oookson,    Wainewright,  and    Pen* 
nington:  H.  0.  Ooote. 
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Thwrsday,  Jan.  18, 1877. 
Wabdbn  v.  Ttb. 

Drunkenness,  penalty  for — Licensed  person  drunk 

on  his  own  premises — The  Licensing  Act  1872, 

ss.  12  and  13. 
A  publican  cannot  he  convicted  under  sect,  13  of  the 

Licensing  Act  1872, /or  being  drunk  on  his  own 

premises. 
Gasb  stated  by  the  justices  of  Northamptonshire. 

The  appellant  was  summarily  convicted  under 
sect.  13  of  the  Licensing  Act  1872,  which  enacts 
that  "  if  ary  licensed  person  permits  drunkenness, 
or  any  violent,  quarrelsome,  or  riotous  conduct  to 
take  place  on  his  premises,  or  sells  any  intoxi- 
cating liquor  to  any  drunken  person,"  he  shall 
be  liable  to  a  penalty,  &c. 

It  appeared  that  the  appellant  was  a  licensed 
person,  and  that  he  was  found  drunk  by  the 
respondent,  a  policeman,  upon  his  own  licensed 
premises.  He  was  fined  5t.  and  costs,  and  the 
conviction  was  ordered  to  be  indorsed  upon  the 
licence. 

Poland,  against  the  conviction. — The  conviction 
is  under  the  wrong  section.  Sect.  13  makes  it  an 
offence  for  a  licensed  person  to  permit  a  person  to 
be  drunk  on  his  premises ;  but  the  drunkenness 
must  be  that  of  another  person — the  landlord 
cannot  be  the  person  drunk.  The  section  goes  on 
to  say  that  if  any  licensed  person  **  sells  any 
intoxicating  liquor  to  any  drunken  person."  This 
shows  that  the  person  must  be  another  than  the 
person,  for  he  cannot  sell  to  himself.  Sect.  12  is 
the  one  applicable  to  this  case,  by  which  every 
person  found  drunk  is  liable  to  a  penalty  of  108. 

Lord  CoLEBiDOB,  G.J. — I  come  to  the  conclusion 
that  the  case  does  not  fall  within  the  section 
nnder  which  the  conviction  has  been  made,  and 
that  it  cannot  be  sustained.  The  Licensing  Act 
1872,  is  divided  into  heads,  one  of  which,  entitled 


Offences  against  public  order,*'  consists  of  several 
sections,  numbered  12  to  18  respectively, all  except 
the  first  regulating  the  duty  of  licensed  persons  in 
relation  to  others.  Except  sect.  12,  every  one  of 
them  is  clear  in  this  respect;  and  sect.  13  in 
particular  says  that  "if  anjr  licensed  person 
permits  drunkenness,  &c.,  on  his  premises,  or  sells 
any  intoxicating  liquor,"  Soc.,  he  shall  be  liable  to 
conviction.  He  cannot  sell  to  himself  in  his  own 
house.  Part  of  the  section,  therefore,  cannot 
apply  to  the  licensed  person;  and,  using  a  fair 
construction  of  the  whole  of  the  Act,  I  think  the 
rest  of  the  section  cannot.  I  come  to  the  con- 
clusion, therefore,  reluctantly  but  clearly;  that  the 
words  of  sect.  13  do  not  include  the  publican  him- 
self, but  reserve  his  case  to  be  dealt  with  in  another 
way. 

Gbovb,  J. — I  am  of  the  same  opinion.  Sect.  13 
clearly  points  to  the  conduct  of  the  landlord 
with  relation  to  others;  for  he  must  take  care 
persons  do  not  get  drunk,  &o.,  &o.,  but  it  does  not 
relate  to  a  licensed  person  himself  getting  drank. 
There  is  another  provision  made  for  that  case. 
By  sect.  12  any  person  found  drunk  is  liable  to 
punishment.  However  much  we  may  regret  it, 
we  cannot  uphold  this  conviction.  The  court  has 
only  to  construe  an  Act  as  it  finds  it,  and  in  m^ 
opinion  sect.  13  was  not  intended  to  apply  to  this 
case. 

Conviction  quashed. 

Solicitor  for  the  appellant,  /.  /.  Bae. 
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Wednesday,  Nov.  15, 1876. 
(Before  Cleasbt,  B.) 

BULLOCX  V.  DUNLAP. 

Detinue  and  trover — Property  found  on  a  person 
suspected  of  having  stolen  it — Trial  and  dcquiUal 
of  suspected  party — Property  detained  by  con* 
stable-— Application  by  constable  to  magistrate 
for  order,  under  2^3  Vict,  c.  71,  s.  29,  as  to  dis* 
posal  of  property — Adjournment  by  magistrate  to 
a  day  not  yet  expired— -Action  by  acquitted  party 
against  constable — Demurrer, 

The  plaintiff  being  found  by  a  police  constable 
wearing  a  diamond  pin  and  diamond  ring,  was 
taken  into  custody  and  charged  by  him  with  steal' 
ing  them,  and  being  committed  by  apolicemagistrate 
for  trial  on  such  charge,  was  afterwards  indicted 
and  tried  thereon  and  acquitted.  The  de- 
fendant, a  superintendent  of  police  into  whose 
possession  the  pin  and  ring  had  lawfully  come 
in  the  course  of  the  proceedings,  did  not  deliver 
them  up  to  the  plaintiff  upon  the  loiter* s  acquittal, 
but,  before  action  and  within  a  reasonable 
tims  after  such  acquittal,  applied  to  a  magistrate 
for  an  order  under  sect.  29  of  ^/w  2  ^  3  Vict.  c. 
71,  **for  the  delivery  of  the  said  goods  to  the  party 
who  should  appear  to  the  magistrate  to  be  the 
rightful  owner  thereof,  or  such  other  order  as  to 
the  mag istrate  should  seem  meet."  The  magistrate 
entertained  the  application,  and,  after  hearing 
evidence  in  support  of  it,  and  the  evidence  of  the 
plaintiff  in  support  of  his  claim  to  the  goods,  ad- 
journed the  hearing  to  a  day  which  htis  not  ex- 
pired, and  no  order  has  yet  been  made. 

In  an  action  by  tlbe  plaintiff  against  tlie  defendant 
for  the  detention  and  conversion  of  tlie  said  pin 


4S0 


MAGISTRATES'  CASES, 


Ex.  Dnr.] 


Bullock  v.  Dunlap* 


[Ex.  Div. 


a/nd  ring,  in,  answer  to  which  the  defendant 
stated  the  facts  as  above  set  forth,  and  alleged  thai 
he  detained  the  goods  as  a  constable  in  the  per- 
formance of  his  duty,  it  was 
Held  by  the  JSxchequer  Division  (Cleasby,  B,), 
overruling  a  demv/rrer  to  the  statement  of  defence, 
thai  the  action  wa>s  not  maintainable,  and  that 
the  defendant  having  within  a  reasonable  time 
allied  to  the  magistrate  for  an  order  wider 
sect.  29  of  tlie  statute,  amd  done  all  thai  the  Act 
of  Farliament  called  upon  him  to  do  to  render 
up  possession  of  tlie  goods  in  question,  and  the 
maiter  being  still  in  the  hands  of  the  m^istrate, 
the  defendant  w<is  not  responsible  because  he  was 
not  able  before  auction  to  relieve  himself  of  the 
possession  of  the  goods* 
The  statement  of  claim  in  this  case  was  as 
follows : 

The  plaintiff  is  a  dealer  in  jewellery,  in  Church- 
street,  Soho,  and  the  defendant  is  a  superin- 
tendent of  the  metropolitan  police. 

1.  The  plaintiff,  in  the  month  of  Oct.  1875,  was 
in  possession,  as  his  own  property,  of  a  certain 
diamond  pin,  which  he  was  then  wearing  in  his 
cravat  scarf,  as  well  as  of  a  certain  diamond 
ring,  which  was  also  in  his  possession  as  his  own 
property. 

2.  One  Charles  Butcher,  a  metropolitan  detec- 
tive police  constable,  on  seeing  the  plaintiff  and 
observing  the  said  diamond  pin  being  so  worn  by 
him  as  aforesaid,  charged  him  with  stealing  the 
same,  as  well  as  the  diamond  ring,  and  took  him 
into  custody  upon  such  charge,  and  then  took 
from  him  both  the  said  pin  and  the  ring. 

3.  4.  The  plaintiff  was,  thereupon,  subsequently 
taken  before  Mr.  Newton,  a  metropolitan  police 
magistrate,  who,  after  various  repeated  remands, 
committed  him  for  trial  on  such  charge,  upon 
which  he  was  subsequently  iiidicted  and  tried,  and 
acquitted. 

0.  The  said  Charles  Butcher  delivered  the  said 
pin  and  ring  to  the  defendant,  as  his  superior 
officer. 

6.  The  defendant  detains  from  the  plaintiff  the 
use  and  possession  of  the  plaintiff's  goods  and 
property,  that  is  to  say,  the  diamond  pin  and  ring, 
and  has  also  converted  to  his  own  use  and  wrong- 
fully deprived  the  plaintiff  of  the  use  and  posses- 
sion of  his  said  goods  and  property. 

The  plaintiff  claims  a  return  of  the  said  goods  or 
their  value,  and  20L  for  their  detention,  and  in 
respect  of  the  conversion  of  the  said  goods,  the 
plaintiff  claims  lOOZ. 

The  statement  of  defence  : — 

1.  That  the  said  goods  and  property  were  not 
the  plaintiff's,  as  alleged. 

2.  As  to  the  alleged  conversion  of  the  said  goods 
and  property,  the  defendant  denies  the  statement 
in  paraj^raph  6  of  the  plaintiff's  statement  of 
claim. 

8.  As  to  the  alleged  detention  of  the  said  goods 
and  property,  and  depriving  the  plaintiff  of  the 
use  and  possession  thereof,  the  defendant  says  that, 
after  the  plaintiff  had  been  charged  with  stealing 
the  said  goods  and  property,  and  had  been  tried 
and  acquitted  (as  alleged),  the  said  goods  and 
,  property  were  in  the  lawful  possession  of  the  de- 
fendant, as  and  being  a  constable,  within  the 
meaning  of  the  2  &  3  Vict.  c.  71,  s.  29;  and 
the  deiendant,  as  surh  constable,  being  ignorant 
as  to  who  was  the  rightful  owner  thereof,  before 
the  commencement  of    this  suit,  and  within  a 


reasonable  time  after  be  became  poBsesaed  thereof 
duly  made  an  applioadcm  to  a  magistrate  then 
having  jurisdiction  in  that  behalf,  under  the  laid 
section  of  the  said  statute,  to  make  an  order  for 
the  delivery  of  the  said  goods  to  the  party  who 
should  appear  to  be  the  rightful  owner  thereof,  or 
such  other  order  as  to  sooh  magistrate  Bhoold 
seem  meet. 

4.  That  the  said  magistrate  entertained  the  said 
application,  and  heard  evidence  in  support  thereoi^ 
and  the  plaintiff  appeared  before  the  said  magis- 
trate in  the  matter  of  the  said  application,  and 
gave  evidence  in  support  of  his  dum  to  the  said 
goods  and  property. 

5.  That  the  said  magistrate  afterwards  adjoamed 
the  hearing  of  the  said  application  to  a  day  which 
has  not  yet  expired. 

6.  That  the  said  application  is  still  pending 
before  the  said  magistrate,  and  no  order  has  yet 
been  made  therein  by  the  said  magistrate,  anoer 
the  said  section  of  the  said  statute. 

7.  That  the  defendant,  as  such  constable  as 
aforesaid,  and  in  the  performance  of  his  duty  in 
that  behalf,  and  not  otherwise,  detained,  and'still 
detains,  the  said  goods  and  property,  and  the  pos- 
scRsion  thereof  from  the  plaintiff,  until  an  order 
has  been  made  under  the  said  section  of  the  said 
statute,  as  he  lawfully  might  for  the  cause  afore- 
said. 

Demurrer  to  the  3rd,  4th,  5th,  6th,  and  7th 
paragraphs  of  the  statement  of  defence  as  bad  in 
law,  on  the  ground  that  the  matters  therein  con- 
tained do  not  disclose  any  legal  delenoe. 

Sect.  29  of  the  2  &  3  Vict.  c.  71,  referred  to  in 
the  above  statement  of  defence,  enacts  "  That  if 
any  goods  cr  money  charged  to  be  stolen  or  fraudu- 
lently obtained,  shall  be  in  the  custody  of  any 
constable,  by  virtue  of  any  warrant  of  a  justice, 
or  in  prosecution  of  any  charge  of  felony  or  mis- 
demeanour in  regard  to  the  obtaining  thereof,  and 
the  person  charged  with  stealing  or  obtaining 
possession  as  aforesaid,  shall  not  be  found,  or  shaO 
have  been  summarily  convicted  or  dischu*ged,  or 
shall  have  been  tried  and  acquitted,  or  it  such 

Cerson  shall  have  been  tried  and  found  guilty, 
ut  the  property  so  in  custody  shall  not  have  been 
included  in  any  such  indictment  upon  which  he 
shall  have  been  found  guilty,  it  shall  be  lawful 
for  any  magistrate  to  make  an  onler  for  the 
delivery  of  such  goods  or  money  to  the  party 
who  shall  appear  to  be  the  rightful  owner  thereof, 
or,  in  case  the  owner  cannot  oe  ascertained,  then 
to  make  such  order  with  respect  to  such  goods  or 
money  as  to  such  magistrate  shall  seem  meet. 
Provided  always,  that  no  such  order  shall  be  any 
bar  to  the  right  of  any  person  or  persons  to  sue 
the  party  to  whom  such  goods  or  money  shall  be 
delivered,  and  to  recover  such  goods  or  money 
from  him  by  action  at  law,  so  that  such  action 
shall  be  commenced  within  six  calendar  months 
next  after  such  order  shall  be  made." 

The  plaintiffs  points  for  argument.  —  First, 
that  the  paragraphs  demurred  to  disclose  no 
facts  which  in  law  disentitle  the  plaintiff  to  main- 
tain and  continue  this  action ;  secondly,  that  the 
plaintiff  being  no  party  to  the  said  proceedings 
before  the  magistrate,  the  said  statute  does  not 
take  away  his  right  to  maintain  and  oontinne  an 
action  in  a  coui-t  of  law ;  thirdly,  that  the  statute 
referred  to,  although  enabling  a  magistrate  under 
certain  circumstances  to  make  an  order  as  to  the 
property,  does  not  interefere  with  the  liability  of 
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the  oonstable;  fourthij,  that  eren  if  an  order  by 
a  magifltrafce  within  the  meaning  of  the  said 
statute  would  prevent  an  action  being  brought 
against  the  constable,  yet  nothing  less  than  an 
Older  (and  not  the  pendins  of  the  proceedings) 
would  have  that  effect ;  finhly,  that  the  statute 
oanld  only  have  reference  to  a  case  in  which  the 
application  to  the  magistrate  was  made  before 
action  comm^iced;  sixthly,  that  the  facts  dis- 
closed in  the  statemeni  of  defence  admit  that  the 
adjournment  has  taken  place  for  the  purpose  of 
the  continuance  of  the  action,  and  therefore  the 
magistrate  in  his  discretion  must  be  taken  to  have 
declined  to  adjudicate  while  the  said  action  is 
pending. 

The  defendant's  points:  First,  the  defendant, 
on  the  argument  of  the  demurrer,  will  contend 
(amongst  other  things)  that  the  statements  in  the 
paragraphs  demurred  to,  show  that  the  goods 
were  in  the  lawful  possession  of  the  defendant  as 
a  constable,  and  that  such  lawful  possessioD  was 
not  determined  at  or  before  the  commencement  of 
the  action ;  secondly,  that  if  the  magistrate  were 
now  to  order  the  goods  to  be  given  up  to  another 
person  than  the  plaintiff,  the  defendant  would  be 
obliged  to  comply  with  such  order  ;  thirdly,  that 
the  plaintiff,  by  submitting  to  the  jurisdiction  of 
the  magistrate,  and  giving  evidence  in  support  of 
his  claim,  authorised  the  detention  of  the  goods 
by  the  defendant  as  such  constable  as  aforesaid, 
until  the  ownership  was  determined  ;  fourthly, 
that  it  appears  from  the  statement  of  defence  thac 
the  defenaant  only  performed  his  duty  as  a  con- 
Btable,  and  is  not  liable  to  be  sued  for  the  deten- 
tion of  the  goods  from  the  plaintiff. 

Talfourd  Salter,  (^.C.  (with  whom  was  L,  Glyn), 
for  the  plaintiff,  supported  the  demurrer,  and  sub- 
mitted that  even  if  an  order  had  been  made  by  the 
magistrate  under  the  29th  section  of  the  statute 
for  the  delivery  of  these  articles,  or  that  the^ 
should  remain  lu  the  custody  of  the  constable,  it 
would  have  been  no  answer  to  the  present  action, 
nor  have  afforded  any  protection  against  a  person 
clauning  the  goods  from  the  person  having  posses- 
sion of  them.  The  decision  of  the  magistrate  as  to 
the  ownership  under  sect.  29  could  in  no  way  affect 
the  plaintiffs  title  or  his  right  to  bring  that 
action,  nor  could  the  proceeding  under  that  sec- 
tion determine  the  right  of  property.  The  object 
and  intention  of  the  statute  was  to  relieve  and 
protect  persons  in  the  position  of  police  officers 
encumbered  with  the  custody  of  property  under 
such  circumstances  by  providing  a  place  of 
deposit  for  the  property,  but  not  thereby  in  any 
way  to  affect  the  title  to  it.  The  question  is  not 
whether  a  reasonable  time  elapsed  before  the 
application  to  the  magistrate,  but  whether  a 
reasonable  time  had  elapsed  before  the  commence- 
ment of  the  action.  All  that  the  defendant  could 
want  a  reasonable  time  for  was  to  find  out  the 
title  and  obtain  the  magistrate's  order,  but  that 
did  not  affect  the  plaintiff's  right.  It  is  possible 
that  the  magistrate  delays  making  any  order  until 
this  action  has  been  decided,  and  should  the  court 
now  give  judgment  against  the  plaintiff  a  dead- 
lock may  occur,  and  the  constable  be  placed  in 
peril  from  which  the  statnte  was  intended  to  pro- 
tect him.  The  plaintiff's  action  and  the  proceed- 
ings before  the  magistrate  are  for  two  different 
purposes,  the  former  is  to  try  the  right  of  pro- 
perty, the  other  is  to  ascertain  and  define  a 
place  of  deposit  for  it.    He  cited  and  referred  to 
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The  SoUcitor-Qmeral  (Sir  H.  S.  Giffard,  Q.C.), 
with  him  were  JP.  If.  White  and  Paine,  for  the  de- 
fendant contra. — It  is  not  disputed  by  the  other 
side  that  the  defendant  is  a  police  constable,  and 
that  the  plaintiff  had  been  charged  and  indicted 
for  stealing  the  goods  in  question  which  are 
therefore  clearly  within  sect.  29.  That  section 
assumes  such  goods  to  be  in  custodia  Jsgia- 
and  the  constable  is  not  to  be  disturbed  or  vexed 
in  his  possession  by  an  action  like  the  present. 
He  was  bound  to  take  possession  of  the  gocds  and 
not  to  allow  them  to  be  put  under  the  control  or 
in  the  possession  of  the  accused,  nor  to  part  with 
them  except  under  the  order  of  the  magistrate. 
The  fact  tnat  the  plaintiff  was  acquitted  at  his 
trial  for  stealing  the  goods  makes  no  difference.  The 
section  does  not  direct  the  goods  to  be  delivered 
to  the  acquitted  party,  but  expressly  enables  the 
magistrate  to  exercise  his  discretion  with  respect 
to  an  order  for  their  disposition  notwithstancUng 
such  acquittal.  The  oraer  of  the  magistrate  is 
only  an  adjudication  on  the  right  to  present 
possession ;  it  cannot  affect  the  ultimate  right  or 
bind  the  title  to  the  goods,  or  estop  the  pmintiff 
from  asserting  his  right  to  them  hereafter ;  but, 
until  an  order  is  made,  the  constable's  possession 
is  lawful.  The  matter  is  still  8uh  judice,  and 
should  the  plaintiff  succeed  in  this  action  the  de- 
fendant would  be  thereby  prevented  from  obeying 
an  order  of  the  magistrate  to  deliver  the  goods  to 
some  other  person  than  the  plaintiff.  The  plaintiff 
must  show  both  a  right  to  the  present  possession 
and  an  ultimate  right  to  the  property,  and  that  he 
has  not  done.     He  nited 

Vaughan  v.  Watt,  6  M.  &  W.  402;  9  L.  J.,N.S., 
272,  Ex. 

Talfourd  Salter,  Q.C.  in  reply  submitted  that 
the  keeping  of  the  goods  by  the  constable  after 
the  plaintiff's  acquittal  was  totallv  unlawful.  A 
reasonable  time  was  of  course  allowed  to  a  con- 
stable under  such  circumstances  to  ascertain  the 
facts,  but  he  was  bound  to  exercise  his  judgment 
upon  them  in  a  reasonable  time,  and  not  to  with- 
hold property  from  the  owner?  of  it. 

CLSA.8BT,  B. — It  appears  to  me  that  the  state- 
ment of  defence  in  this  case  is  a  good  defence  to 
the  action,  and  that,  therefore,  the  defendant  is 
entitled  to  the  judgment  of  the  court  upon  this 
demurrer.  The  case  turns  entirely  upon  the  29th 
section  of  the  Act  of  Parliament  that  has  been 
referred  to,  viz.,  the  2  &  3  Vict.  o.  71.  Now,  what 
was  the  object  of  that  section  P  It  was  to  protect 
a  person  who  is  placed  by  virtue  of  his  office  in 
possession  of  the  property  of  some  other  person, 
to  which  he  himself  has  no  title.  That  is  always 
a  dangerous  position  for  a  person  to  be  in,  because 
although  he  may  take  time  to  make  up  his  mind 
what  to  do,  he  is  eventually  bound  by  what  he 
does  do,  and  renders  himself  responsible  if  be  does 
not  deliver  the  property  to  the  right  person.  The 
object  of  this  section  obviously  vras  to  protect  a 
constable  from  that  difficulty,  and  to  enable  him  te 
go  to  the  magistrate  and  say,  "  Tell  me  what  I  am 
to  do  with  these  goods,  which  do  not  belong  to 
me ;  let  me  know  who  is  the  person  to  whom  i  am 
to  deliver  them."  The  Act  says  that  it  shall  be  lawful 
for  the  magistrate  to  make  the  order;  and  the 
person  who  obeys  that  order  will  be  protected  in 
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obeying  it,  without  any  reference  to  the  title  of 
the  person  claiming  the  goods.    That  being  so 
nnder  the  ciroumstanceR  of  this  case,  which  comes 
within  the  Act    of   Parliament,    the    defendant 
applied  to  the  magistrate  to  know  what  he  was  to 
do  with  these  goods.    The  application  was  not 
disposed  of  by  the  magistrate  at  the  time,  bat  was 
adjourned  by  him  for  farther  and  future  considera- 
tion.   He  may  possibly  entertain  a  doubt  in  hia 
own  mind  whether  the  plaintiff,  the  person  who  has 
been  tried  and  acquitted  on  the  charge  of  stealing 
the  goods,  is  or  not  the  person  to  whom  he  ought 
to  order  them  to  be  delivered.    It  is  hardly  con- 
tended that  had  an  order  been  made  at  once  the 
plaintiff  could  have  maintained  this  action.  Indeed, 
it  seems  to  be  almost  admitted  that  under  that  state 
of  things  it  would  be  impossible  for  him  to  do  so. 
That    being  so,  and  the  matter    being  in   the 
hands  of  tne  magistrate,   what  difference  can  it 
possibly  make  that  he  takes  some  time  ia  order  to 
enable  him  to  make  up  his  mind  what  his  decision 
ought  to  be  before  he  gives  it  P    Is  it  possible,  in 
construing  a  clause  of  an  Act  of  Parliament  which 
is  made  for  the  protection  of  an  officer,  to  hold 
that  the  officer  becomes  responsible  for  the  way 
in  which  the  magistrate,  the  judge  to  whom  by 
law  the  officer  is  to  apply,  deals  with  the  case, 
the  matter  being  within  the  magistrate's  jurisdic- 
tion P    The  magistrate  may  say,  "  I  cannot  dispose 
of  this  case  now,  it  requires  further  consideration, 
and  I  desire  to  have  the  proper  persons  to  attend 
me  upon  it  again.*'    I  do  not  suppose  otherwise 
than  that  a  judge  or  magistrate  in  dealing  with  a 
case  ib  influenced  by  proper  motives,  and  that  he 
will  deal  with  the  case  properly,  so  long  as  it  is 
pending  before  him.    That  being  so,  it  appears  to 
me  that  the  defendant  here  has  done  all  that  the 
Act  of  Parliament  calls  upon  him  to  do  to  render 
up  possession  of  the  goods  in  question,  and  that 
therefore  ho  cannot  be  responsible  to  the  plaintiff, 
because  he  was  not  able,  before  the  commencement 
of  this  Act,  to  relieve  himself  of  the  possession 
of  them.     I  think,  therefore,  that  the  judgment  of 
the  court  must  be  for  the  defendant  with  costs. 

JudgTnent  for  the  defendant,  overruling  tha 
demurrer,  with  costs. 

Solicitors  for  the  plaintiff,  /.  0.  Fisher  and  Co. 

Solicitors  for  the  defendant,  EUis  and  Ellis. 


DIVISIONAL  COURT  FOR  APPEALS 
PROM  INFERIOR  COURTS. 

Beported  by  VL  W.  McKxi.lab,  Esq.,  Barritter-at-Law. 


Feb.  24  and  May  25,  1876 
Hill  (app.)  v.  Hall  (resp.) 

Repeal  of  statute  by  implication — Inconsistent  pro- 
visions—  Pifferent  penalties — Conviction. 

By  S  ^  4t  Vict.y  c.  85,  s.  6,  all  partitions  between 
any  chimney  or  flue  shall  be  of  brick  or  stone, 
and  at  least  equal  to  half  a  brick  in  thickness  ; 
evtry  chimnejf  ctr  flue  in  any  wall,  or  of  great&r 
leoigth  than  fmirfeet  out  of  the  wall,  not  being  a 
circular  chimney  or  flue  twelve  inches  in  diameter, 
shoU  be  in  every  section  not  less  than  fourteen  by 
nine  inch^fs;  no  chimney  or  flue  shall  be  con- 
structed with  any  angle  tJierein  which  shall  be 
Ivss  obtuse  than  an  angle  o/ 120  degrees;  and 
evm/  salient  or  projecting  angle  in  any  chimney 
or  flue  shall  b(^  rounded  of  four  inctiea  at  the 


least,  upon  pain  of  foffeiture  by  every  master 
builder  or  workman  making  euch  chimney  orfius 
of  any  eum  not  less  than  101.  or  exceeding  50L 
The  Hudder^ield  Improvement  Act  1871,  makes  no 
mention  of  the  said  general  Act;  hut  by  section 
111  enaets  that  tlie  chimneys  and  flues  of  every 
new  building  shaU  be  oonstraded  in  such  mode 
and  of  such  moiterials  and  dimensions  iw  shaU  he 
determined    or    a/pproved    by    the    eorporaHon. 
Unless  otherwise    prescribed    or    ordered  every 
chimney  or  flue  shcul  he  constructed  of  good  bruSs 
or  stone  work,  and  if  circular,  must  be  formed  of 
earthenware  pipes  of  not  less  than  ten  inches 
diameter ;  and  if  not  circular,  must  be  pargeted 
with  mortar,  and  not  less  than  fourteen  by  tweioe 
inches  clear  interior  measurement.     No  ehimney 
or  flue  shall  have  angles  less  obtuse  than  120 
degrees,  except  when  proper  iron  or  stone  doors  or 
openings  are  left  for  cleaning  purposes.     Other 
provisions  are  m>ade  about  materiais,  but  nothing 
is  said  about  the  other  matters  provided  by  the 
general  Act.      Section  150  makes  the  penalty  for 
breach  of  the  loccd  Act  any  sum  not  exceeding  5{. 
Held,  upon  a  case  stated  by  justices,  that  the  local 
Act  did  not  impliedly  repeal  the  general  Act  with 
respect  to  new   chimneys  in  Huddersfield ;    bui 
that  the  appellant,  who  had  there  made  a  partition 
less  than  half  a  brick  in  thickness,  and  had  not 
rounded  off  a  projecting  angle  four  inches,  woe 
rightly  convicted  and  fined  101.  for  each  offence, 
under  the  general  Act.. 
This  was  an  information  preferred  by  Peter  Hall 
a^inst  John  Hill  for  that  he  the  said  John  Hill 
did  unlawfully  make  or  cause  to  be  made  a  certain 
chimney  or  flue,  the  salient  or  projecting  angle  of 
the^same  not  being  rounded  off  four  inches  at  the 
least.     Two  of  the  justices  of  the  peace  for  the 
borough  of  Huddersfield  ordered  that  the  said 
John  Hill  should  for  the  said  offence  forfeit  and 
pay  the  sum  of  lOl.    The  following  case  was  stated 
for  the  opinion  of  the  court : 

At  ^he  hearing  of  the  said  information  it  was 
admitted  before  the  said  justices  that  the  said 
John  Hill,  who  is  a  master  builder,  had  built  a 
chimney  or  flue,  the  salient  or  projecting  ani^le  of 
the  same  not  being  roanded  off  four  inches  at  the 
least,  and  that  he  had  in  that  respect  contravened 
the  provisions  of  the  6th  section  of  3  &  4  Yiot., 
c.  85.  At  the  close  of  the  complainant's  case,  the 
solicitor  for  the  said  John  Hill  was  heard  in  answer 
to  the  matter  of  the  said  information,  and  he  then 
contended  before  t)ie  said  justices — 

1.  That  the  sum  which  an  offender  under  sect. 
6  renders  himself  liable  to  forfeit,  viz.,  a  sum  not 
less  than  iOl,  nor  exceeding  50/..,  is  not  a  penalty 
upon  conviction,  but  a  forfeiture  only,  and  that 
there  was  no  power  on  the  part  of  the  justices  to 
direct  the  payment  of  any  such  sum ;  and  that  the 
remedy  was  only  before  a  civil  tribunal,  the  juris- 
diction of  the  justices  being  limited  to  convictions 
for  penalties  only,  and  the  appeal  given  by  the 
statute  not  applying  to  forfeitures. 

2.  That  the  provisions  of  3  &  4  Vict.,  c.  85,  had 
been  impliedly  repealed,  so  far  as  respects  the 
borough  of  Huddersfield  (within  the  limits  of 
which  the  chimney  or  flue  complained  of  is  built), 
by  the  Public  Health  Act,  and  by  "  The  Hudders- 
field Improvement  Act  1871,"  and  the  bye-laws 
made  thereunder. 

3.  That  the  building,  of  which  the  chimney  or 
flue  complained  of  formed  part,  had  been  erected 
in  accordance  with  plans  which  had  been  pre- 
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pttred  and  sabmitted  to  the  Huddersfield  Corpo* 
jration  for  their  approval  in  parsuanoe  of  sect.  103 
of  the  said  Haddersfield  Improvement  Act  1871, 
«nd  which  plans  had  been  approved  hj  them. 

The  questions  npon  which  the  opmion  of  the 
court  is  desired,  are  : 

Whether  the  said  jastices  had  npon  the  above 
statement  of  fact  power  to  order  ana  adjudge  that 
the  said  John  Hill  should  forfeit  and  pay  the  sum 
of  101. ;  and  whether  the  statute  under  which  such 
penalty  was  inflicted  was  impliedly  repealed; 
whereupon  the  opinion  of  the  said  court  is  asked 
upon  the  said  questions  of  law. 

Whether  they  were  correct  in  their  determina- 
tion as  aforesaid ;  and  if  not,  what  should  be  done 
or  ordered  by  the  said  court  in  the  premises. 

A  second  case  was  stated  by  the  same  justices, 
between  the  same  parties  and  in  the  same  words, 
mtUatis  imtfandis,  the  information  alleging  that 
John  Hill  did  unlawfully  make  or  caune  to  be 
made  a  certain,  or  partition  of  a  certain,  chimney 
or  flue,  less  than  half  a  brick  in  thickness,  to  wit, 
one  and  a  halE  inch. 

The  two  casea  were  separately  argued,  the  first 
before  Cleasby  B.  and  Field  J.,  on  the  2ith  Feb. ; 
and  the  second  before  Cleasby  B.,  Grove,  and 
Field,  J  J.,  on  the  25th  May. 

Manisty,  Q.O.  (with  him  Beresford),  for  the 
appellant. — No  doubt  at  the  time  of  its  passing, 
the  statute  3  &  4  Vict.,  c.  85,  which  is  called  An 
Act  for  the  regulation  of  chimney  sweepers  and 
chimneys,  had  a  general  application,  even  to  the 
borough  of  Huddersfield;  section  6  is — "And 
whereas  it  is  expedient,  for  the  better  security  from 
accidents  by  m^  or  otherwise,  the  improved 
construction  of  chimney r  and  fines  provided  by 
the  f>aid  Act,  viz.  (4  &  5  Will.  4,  c.  35)  be  continued : 
Be  it  enacted  that  all  withs  and  partitions  between 
any  chimney  or  flue,  which  at  any  time  after  the 
passing  of  this  Act  shall  be  built  or  re-built, 
shall  be  of  brick  or  stone,  and  at  least  equal  to 
half  a  brick  in  thickness ;  and  every  breast-back 
and  with,  or  partition  of  any  chimney  or  flue, 
hereafter  to  be  built  or  re-built,  shall  be  built  of 
sound  materials,  and  the  joints  of  the  work  well 
filled  in  with  good  mortar  or  cement,  and  rendered 
or  stuccoed  within ;  and  also  that  every  chimney 
or  flue  hereafter  to  be  built  or  re-built  in  any 
wall,  or  of  greater  length  than  four  feet  out  of  the 
wall,  not  being  a  circular  chimney  or  flue  twelve 
inches  in  diameter,  shall  be  in  every  section  of  the 
same  not  less  than  fourteen  inches  by  nine  inches ; 
and  no  chimney  or  flue  shall  be  constructed  with 
any  angle  therein  which  shall  be  less  obtuse  than 
an  angle  of  one  hundred  and  twenty  degrees, 
except  as  is  hereinafter  excepted ;  and  every  salient 
or  projecting  angle  in  any  chimney  or  flue  shall 
be  rounded  off  four  inches  at  the  least,  upon  pain 
of  forfeiture  by  every  master  builder  or  other 
master  workman,  who  shall  make  or  cause  to  be 
made  such  chimney  or  flue,  of  any  sum  of  not 
less  than  ten  pounds  nor  exceeding  fifty  pounds." 
The  provisions  of  the  local  Act  however  on  this 
particular  subject,  differ  so  much  that  they  im- 
pliedly repeal,  within  the  limits  of  the  borough  of 
Huddersfinld,  the  general  Act.  By  section  111  of 
the  Huddersfield  Improvement  Act  1871  (34  &  35 
Vict.  c.  151)  "  The  chimneys  and  flues  of  every 
new  building  shall  be  constructed  in  such  mode, 
and  of  such  materials  and  dimensions  as  shall 
from  time  to  time  be  determined  or  approved  by 
the  corporation*    Unless  otherwise  prescribed  or  . 
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ordered,  every  chimney  or  flue  shall  be  constructed 
of  good  brickwork  or  stone  work,  and  mortar  well 
grouted,  and  if  circular  must  bo  formed  of 
earthenware  pipes  of  not  less  than  ten  inches 
diameter  set  in  mortar,  and  if  not  circular  must 
be  pargeted  with  mortar,  and  not  less  than 
fourteen  inches  by  twelve  inches  clear  interior 
measurement.  No  chimney  or  flue  shall  have 
angles  less  obtuse  than  120  degrees,  except  when 
proper  iron  or  stone  doors  or  openings  are  left 
for  cleaning  purposes.  No  timber  or  woodwork 
shall  be  placed  within  nine  inches,  or  wooden 
plugs  driven  nearer  than  six  inches  of  the  inside 
race  of  any  chimney  or  flue,  and  no  opening  shall 
be  made  in  any  chimneys  or  flues  for  any  purpose 
nor  pipe  for  conveying  smoke,  heated  sir,  steam, 
or  hot  water,  fijced  m  any  new  building,  except  of 
the  materials  and  in  the  manner  to  be  submitted 
to  and  specially  approved  by  the  corporation." 
The  byelaws  under  this  Act  merely  repeat  the 
provisions  of  this  section  upon  this  subject.  The 
enactments  in  these  two  statutes  are  so  incon- 
sistent that  the  latter  must  be  interpreted  to 
repeal  the  earlier,  so  &r  as  the  latter  applies. 
The  general  Act  absolutely  requires  the  various 
proceedings  imposed  by  it,  the  local  Act  gives 
full  discretion  to  the  corporation  to  determine 
and  prescribe  rules  concerning  the  matter,  and 
in  case  of  the  corporation  making  no  different 
rules,  the  things  required  are  b^  no  means  the 
same  as  in  the  general  Act ;  for  instance,  by  the 
general  Act  a  circular  chimney  must  be  twelve 
inches  in  diameter,  by  the  local  Act  it  may  be  ten 
inches ;  by  the  former  a  chimney  not  circular  may  be 
fourteen  inches  by  nine  inches,  by  the  latter  Act 
it  must  be  fourteen  inches  by  twelve  inches ;  and 
there  is  no  provision  in  the  local  Act  in  respect 
to  either  of  the  two  matters  for  which  the 
appellant  has  been  convicted.  Moreover,  the 
penalty  for  breach  of  section  6  of  the  general 
Act  must  be  between  102.  and  501.,  whiUt  the 
penalty  for  breach  of  the  local  Act  must  by  section 
150  be  under  5Z.  These  distinctions  all  tend  to 
show  that  the  general  Act  is  not  meant  to  applv 
any  longer  to  the  borough  of  Huddersfield. 
Special  provisions,  different  from  those  of  the 
Chimneys  Act  of  1840,  are  now  in  force  through- 
out the  Metropolis  by  section  20  of  18  and  19 
Vic.  c.  122. 

J.  F.  Clerks  for  the  respondent  — With  respect 
to  the  Metropolis,  3  &  4  Vict.  c.  85,  is  expressly 
repealed  by  the  Metropolis  Building  Act  (7^8 
Vict.  c.  84),  Schedule  A.  The  general  Chimneys 
Act  1840,  and  the  Huddersfield  Local  Act  1871  are 
ouite  consistent,  and  their  provisions  concerning 
the  4M)nstruction  of  chimneys  must  be  read 
together  and  jointly  applied  to  all  chimneys 
within  the  borough  of  Huddersfield.  With  the 
exception  of  the  diameter  of  a  circular  chimney, 
all  the  provisions  of  the  local  Act  merely  extend 
the  limiting  legislation  of  the  general  Act.  The 
ten  inches  apply  to  earthenware  pipes  which 
apparently  were  not  in  use  in  1840 ;  but  even  if 
that  single  provision  be  inconsistent  with  the  twelve 
inches  permitted  by  the  general  Act,  it  is  not 
sufficient  to  impliedly  repeal  all  the  other  provi- 
sions of  the  general  Act  on  that  subject.  Lord 
Hardwicke  laid  down  the  law  on  this  subject  in 
Middleton  v.  Orofts  (2  Atkins  650, at  p.  675),  "The 
rule  touching  the  repeal  of  laws  is  It-ges  postei-ioras 
priores  contrarias  abrogant ;  but  subse^tient  Acts 
of  Parliament  in    the    affirmative,    giving   new 
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peoftlties^  and  institating  new  mofchoda  of  pro- 
eeeding,  do  noi  repeal  former  methoda  and 
penalties  of  proceeding,  ordained  by  preceding 
Acts  of  Parliament,  wifehoat  negative  words." 
Again,  "  Besides,  a  later  Act  of  Parliament  hath 
never  been  oonstraed  to  repeal  a  prior  Act,  with- 
ont  words  of  repeal,  nnless  there  be  a  contrariety 
and  repngnsAcy  between  them,  or  at  least  some 
notice  taken  of  the  former  law  in  the  subsequent 
one,  80  as  to  indicate  an  intention  in  the  law  makers 
to  repeal  it."  It  was  also  held  in  Br,  Fost^'a 
mue  (Go.  Beps.  P.  zi ),  56b,  that  an  afiirmative 
statute  shall  not  repeal  a  precedent  affirmative 
law,  nnless  the  subsequent  statute  is  contrary  to 
the  precedent  law. 

Maniaiy,  Q.O.  in  reply. — ^Tbe  words  "Unless 
otherwise  prescribed  or  ordered,"  in  sect.  Ill  of  the 
local  Act,  can  only  be  construed  to  give  the  corpo- 
ration power  to  abrogate  the  existing  law.  Those 
words  are  sufficient  to  make  this  provision  an 
ezceptioh  to  the  ordinary  rule  of  law. 
^  Cle\sbt,  B. — ^My  mind  has  fluctuated  con- 
siderably during  the  ar^ment  of  this  case,  but 
upon  the  best  consideration  I  can  give  the  matter 
I  nave,  like  my  learned  brethren,  come  to  the  con- 
clusion that  there  is  not  enough  in  the  words  of 
■ect.  Ill  of  the  Huddersfield  Improvement  Act 
1840  to  repeal  by  implication  the  provisions  of  the 
general  Ajct  (3  &  4  Vict.)  0.  85,  s.  6,  on  the  same 
subject.  The  rule  of  law  is  well  laid  down  in 
Foster* 8  case  (Go.  Beps.  vol.  6,  p.  119),  and  although 
it  appears  that  the  contrariety  sufficient  to  repeal 
by  implication  a  previous  statute,  may  be  of 
different  kinds,  as  for  instance  in  quality,  in 
matter,  or  in  respect  of  the  form  prescribed,  '*  only 
it  must  be  known  that  forasmuch  as  Acts  of 
Parliament  are  established  with  such  gravity, 
wisdom,  and  universal  consent  of  the  whole  realm, 
fbr  the  advancement  of  the  commonwealth,  they 
ought  not,  by  any  constrained  construction  out  of 
the  general  and  ambiguous  words  of  a  subsequent 
act,  to  be  abrogated."  For  myself,  1  must  say  I 
cannot  lose  sight  of  the  fact  that  the  later  Act  has 
but  a  local  application ;  and  when  we  look  at  the 
object  of  the  general  legislation  as  appears  by  the 
preamble  of  the  16th  section  of  the  Act  for  the 
regulation  of  chimney  sweepers  and  chimneys,  and 
when  we  consider  tnat  the  better  security  from 
accidents  bv  fire  is  of  so  universal  an  advantage, 
we  may  well  take  it  that  the  policy  of  the  Legisla- 
ture was  to  apply  these  provisions  even  to  places 
where  further  enactments  of  the  same  kind  are  in 
force.  It  seems  to  me  to  be  most  essential  that 
ohimneys  should  be  at  least  a  brick  and  a  half 
apart,  and  that  every  projecting  angle  in  a  chimney 
should  be  rounded  oft  four  inches  at  the  least;  and 
although  neither  of  these  matters  is  required 
expressly  in  the  local  Act  before  us,  I  cannot 
think  their  mere  omission  is  conclusive  of  an 
intention  to  repeal  the  enactments  about  them  in 
the  general  Act.  I  can  come  to  no  other  conclusion 
than  that  the  Legislature  in  passing  this  local  Act 
meant  to  adopt  the  general  Act  as  part  of  its 
fn^ovisions  on  this  subject.  Sect.  Ill  is  not  incon- 
sistent with  sect.  6  of  the  Act  of  1840,  except  as  to 
the  matters  of  slight  importance  mentioned  by 
Mr.  Manisty.  Sect.  103  and  following  sections 
provide  the  means  by  which  notice  is  to  be  given 
to  and  consent  obtained  from  the  corporation,  but 
they  contain  nothing  further  about  chimneys  and 
flues.  I  do  not,  therefore,  consider  this  local  Act 
contains  enough  contrariety  to  repeal  the  previous 


general  Act,  or  to  set  aside  the  existing  legislation. 
The  two  Acts  must  if  possible  be  r«NMl  togetiiev, 
and  the  implication  of  repeal  in  the  second  fiills 
short  of  any  abrogation  of  the  previous  law. 
Our  judgment,  therefore^  will  be  for  the  respon* 
dent. 

Gxovs,  J»-^I  am  of  the  same  opinion.  In  con- 
sidering the  question  whether  one  Act  of  Parlta* 
ment  impliedly  repeals  another,  we  must  remember 
it  may  nave  that  effect  by  the  necessary  incoa 
sistenc^  of  the  provisions,  or  if  they  are  irreooa 
cilable  in  their  scope  or  language.  Much 
importance  should  be  attaohed  to  tne  fact  of  any 
mention  made  concerning  the  previous  Act,  and 
all  these  considerations  should  be  more  strictly 
applied  whMi  the  alleged  repeal  is  contained  in  a 
special  Act  of  only  IwstiX  adaptation.  It  would  be 
very  dangerous  if  an  inconsistency  in  somathinff 
unimportant,  as  for  instance  a  mere  matter  m 
measurement,  should  be  enough  to  imply  the 
repeal  of  an  earlier  Act.  The  question  for  ua  is 
whether  there  is  anything  substantially  irrecon* 
cilable  between  sect.  6  of  3  &  4  Vict.  o.  85,  and 
sect.  Ill  of  34  A  35  Viet  c  151.  Reliance  has 
been  placed  upon  the  early  words  of  the  latter, 
by  which  it  is  said  power  is  given  to  the  corporation 
to  make  anv  provisions  concerning  chimneys  in 
Huddersfield  which  they  may  think  fit;  but  it 
appears  to  me  that  this  power  may  well  be  subject 
to  the  previous  general  Act,  and  that  the  corpora- 
tion can  only  make  bye-laws  and  give  consenca 
within  the  limits  allowed  by  that  Act.  Then 
come  the  directions  which  are  to  be  in  force  with 
reference  to  chimneys,  if  not  otherwise  prescribed 
by  byelaws.  There  is  no  reason  that  I  can  see 
why  they  should  not  be  read  together  with  the 
directions  contained  in  sect.  6  of  the  general  Aotb 
There  is  nothing  at  all  inconsistent  in  the  pro- 
visions of  the  two,  unless  it  be  the  required 
diameter  of  a  circular  chimney.  The  old  Act 
seems  to  contemplate  a  diameter  not  less  than 
12  inches,  and  the  new  Act  authorises  a  diameter 
of  10  inches ;  but  the  latter  is  req^nired,  if  of  thai 
size,  to  be  of  earthenware,  which  is  a  better 
material  for  the  purpose  than  brick  or  stonoii 
which  the  old  Act  refers  to.  It  may  be  that  m 
circular  chimney  of  the  new  material  need  not  in 
the  borouffh  of  Huddersfield  be  of  more  than  10 
inches  in  diameter,  but  there  is  no  other  provision 
in  this  sect.  (Ill)  which  cannot  be  carried  out  afe 
the  same  time  as  the  provisions  of  the  general 
Act.  This  slight  distinction  between  the  two 
Acts  is  not  enough  to  imply  a  repeal  of  the  earlier 
general  provisions.  Such  a  construction  would 
be  contrary  to  the  ordinary  canons  conceminif 
repeal  by  implication. 

FiSLD,  J. — ^There  are  here  in  fact  two  appeals 
from  convictions  under  the  6th  section  of  3  A  4 
Yict.  c.  85,  but  they  both  turn  on  the  one  point 
whether  the  provisions  of  that  section  are  im« 
pliedly  repealed  by  sect.  Ill  of  the  Huddersfield 
Improvement  Act,  187L  I  think  that  both  Acta 
are  in  force  within  that  borough,  and  that  the 
later  does  not  repeal  the  earlier  Act.  To  estabUsb 
an  implied  repeal  there  must  be  a  clear  contrariety 
in  the  provisions.  The  application  of  this  rule  ia 
not  always  clear,  but  there  seems  to  me  to  be  no 
difi&culty  here.  They  may  well  be  read  togetheF, 
and  it  would  be  most  dangerous  to  hold  that  the 
slight  inconsistencies  between  the  two  Acts  was 
sufficient  to  abrogate  one  of  them.  I  think  Hud* 
dersfield  has  a  protection  against  accidental  fire 
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from  ihe  oonstftiction  of  ite  ohimneyB  beyond  that 
which  has  been  created  by  the  general  law. 

Judgment  for  respondent. 

Leave  to  appeal  was  refused  to  the  appellant. 

Solicitors  lor  the  appellant,  Shum^  Oroesman 
and  Croesman,  for  8yke$  and  Son,  Haddersfield. 

Solicitors  for  the  respondent,  Learoyd  and 
Learoydf  for  Learoydt  Learoyd,  and  Morrison, 
Hoddersfield. 


Saiwrday,  May  27, 1876. 

Pashlsk  (app.)  V,  STEYBinTT  (resp.). 

MuUer<Uwn  —  Qifir--Water'-Evidenee-'^  4*   89 

Viet  c  63,  ».  6. 

Appellant  sold,  at  a  hotUe  of  gin,  liquid  cmtpoeed 
of  26  per  cent  aleohol,  70  per  cent,  footer,  and  4 
per  eent,  etitgar.  Evidence  was  addueed  that  gin 
wae  sold  hy  retailers  at  varying  strength  from 
proof  to  20  per  cent,  under  proof.  This  Uquid 
toas  4A  per  cent,  underproof,  wkt  the  anahfst  said 
he  should  caU  it  '*  gin  whose  alcohoUo  strength 
was  exceedingly  low."  Justices  convicted  the 
appellant  under  the  Sale  of  Food  and  Drugs  Act 
1875  (38  St  39  Vict,  c  63),  s.  6. 

EL^df  upon  a  case  stated^  thai  the  f acts  justified  the 
justices^  finding  thai  this  Uqu%d  was  not  of  the 
quaUty  of  gin,  hut  thai  the  excess  of  water  was  a 
Jraudutent  increase  of  the  measure  of  the  article 
within  the  enacting  part  of  the  said  section. 

This  was  a  case  stated  by  the  two  justices  of  the 
peace  for  the  parts  of  Kesteven  in  the  Gonnty  of 
Lincoln,  nnder  the  statute  20  &  21  Vict.  c.  43. 

On  the  24th  Jan.  1876,  the  respondent,  who  is  a 
•operintendent  of  police,  and  the  proper  officer 
appointed  under  "  The  Sale  of  FockI  and  Drugs 
Act,  1875  "  (38  A  39  Vict'  c.  63),  for  carrying  into 
execution  (he  said  Act,  laid  information  in  due 
form  of  law  against  the  appellant,  for  that  he  the 
aaid  Baxter  Pashler,  on  the  2nd  Dec.  last,  at  the 
parish  of  New  Sleaford,  in  the  said  parts  and 
county,  did  unlawfully  sell  to  the  prejudice  of  the 
aaid  Thomas  Stevenett,  the  purchaser,  a  certain 
article  of  food,  to  wit,  gin,  ^hich  was  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded  by  such  purchaser,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
Tided. 

The  appellant  is  a  licensed  victualler  carrying 
on  business  at  Sleaford  in  the  County  of  Lincoln. 

On  the  81st  Jan.  1876,  the  said  information  came 
to  be  heard  before  one  of  the  said  justices  alone, 
when  both  parties  appeared;  the  hearing  was 
adjourned  to  the  14th  Jan.  Iti76,  when  both  parties 
again  appeared. 

The  evidence  on  the  part  of  respondent  cou- 
Btated  of  that  given  by  the  respondent  and  by 
Ocofve  May  Lowe,  M.D.,  the  public  analyst  for 
the  Uounty  of  Lincoln.  The  respondent  proved 
that  he  visited  the  ordinary  place  of  business  of 
the  appellant  and  asked  for  a  bottle  of  gin,  with 
which  he  was  furnished  by  the  appellant  and  for 
which  he  was  charged,  and  paid  2s,  6d.  He  did 
not  ask  for  any  panicular  quality  or  strength  of 
gin,  nor  did  the  appellant  give  any  intimation  of 
the  quality  or  strength  of  tba&  supplied*  No  label 
or  descriptive  mark  was  on  the  bottle. 

The  redpondent  notified  to  the  appellant  his 
intention  of  having  the  gin  analysed  by  the  public 
aiAlyst,  and  offered  to  divide  the  gin  according  to 
the  provisions  of  the  14th  section  of  the  Act  38  & 


39  Yict  c  63.  The  appellant  did  not  accept  the 
offer  to  divide  the  sample.  The  respondent  sub- 
mitted the  gin  to  the  public  analyst,  Dr.  Lowe, 
and  received  from  him  a  certificate  which  he  pro- 
duced, and  of  which  the  fbllowing  is  a  copy : 

8.  K.  28,  gm. 
Sale  of  Food  and  Drags  Act  1875.— Form  of  oertifioato. 

To  Mr.  Thos.  Stevenett,  of  Sleaford. 

I,  theundersiffned  publio  sjoaljst  for  linoofaialuie,  do 
hereby  certify  toat  I  received  on  the  Srd  Deo.  lB>Iijfiom. 
Mr.  alios.  Stevenett  a  mnple  of  sin  labelled  S.  K.  28, 
for  analysis,  and  have  analysed  the  same,  and  declare 
the  reenlt  of  my  analvsu  to  be  as  follows  t 

I  am  of  opinion  that  the  same  is  a  sample  of  gin, 
water,  and  snnr  in  the  fdUowing  proportions.  I  am  of 
opinion  that  the  said  sample  contains  the  parts  as  nndart 
or  the  per  centage  of  foreign  ingredients  as  under  t 

PnrealoohiM    26    percent. 

Water   70 

Extract 4 


t» 


$» 


100 
Observations. 
The  extracts  consist  of  sngar  only. 
The  spirit  is  pnre. 

The  alcholio  strength  is  exceedingly  low. 
As  witness  my  hand  this  10th  Jan.  1876,  at  lineofai. 

G.  M.  Lows. 

Dr.  Lowe  proved  his  certificate.  He  stated  that 
spirits  known  as  "proof*'  contained  about  one- 
half  part  of  water  and  one-half  part  of  pure 
alcohol.  He  also  said  that  he  found  from  Professor 
Atcherley's  work  on  the  adulteration  of  food,  that 
gin  as  sold  by  retailers  varied  in  strength  firom 
proof  to  2l>  per  cent,  under  proof.  The  appellant's 
gin  was  about  44  per  cent,  under  proof, 
as  tested  by  Sykes'  hydrometer.  He  did  not 
know  that  there  was  any  fixed  standard  for  gin, 
and  he  did  not  know  from  personal  experience  at 
what  strength  it  was  usually  sold  in  the  retail  trade. 
He  would  not  say  how  low  its  strength  might 
be  reduced  without  its  ceasing  to  be  gin;  and 
when  asked  how  he  should  describe  that  which  he 
had  analysed,  he  said  he  *'  should  call  it  gin,  whose 
alcholic  strength  is  exceedingly  low." 

The  appellant  tendered  no  evidence  whatever. 

The  appellant  was  fined  Is.  and  costs. 

The  question  for  the  opinion  of  the  court  is 
whether  or  not,  upon  the  evidence  above  stated, 
the  appell?int  was  properly  convicted  under  the 
6th  section  of  the  Act  38  &  39  Vict.  o.  63  P 

Graham  (with  him  Raymond),  argued  for  the  ap- 
pellant.— ^The  words  of  this  sect.  6  are, "  No  person 
shall  sell  to  the  prejudice  of  the  purchaser  any 
article  of  food  or  any  drug  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded 
by  such  purchaser,  under  a  penalty  not  exceeding 
twenty  pounds,  provided  that  an  offence  shall  not 
be  deemed  to  be  committed  under  this  section  ia 
the  following  cases,  that  is  to  say,  (1)  where  any 
matter  or  ingredient  not  injurious  to  health  has 
been  added  to  the  food  or  drug  because  the  same 
is  required  for  the  production  or  preparation 
thereof  as  an  article  of  commerce,  in  a  state  fit  lor 
carnage  or  consumption,  and  not  fraudulently  to 
increase  the  bulk,  weight,  or  measure  of  the  food 
or  drug,  or  conceal  the  inferior  quality  thereof; 
(2)  where  the  drug  or  food  is  a  proprietary  medi- 
cine, or  is  the  subject  of  a  patent  in  force,  and  is 
supplied  in  the  strength  required  by  the  specifi- 
cation of  the  patent ;  (3)  where  the  food  or  drug  is 
compounded  as  in  this  Act  mentioned  ;  (4)  where 
the  food  or  drug  is  unavoidnbly  mixed  with  some 
extraneous  matter  in  the  process  of  collection  or 
pre(jaration."    By  sect.  7  "  No  person  shall  sell 
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UDj  oompoand  article  of  food  or  componnded  dmg 
which  is  not  composed  of  ingredieats  in  accor- 
dance with  the  demand  of  the  pnrchaser  nnder  a 
penalty  not  exceeding  twenty  pounds."  "  Provided 
that  (by  sect.  S)  no  person  shall  be  guilty  of 
any  such  offence  as  aforesaid  in  respect  of  the 
Bale  of  an  article  of  food  or  a  drug  mixed 
with  any  matter  or  ingredient  not  iujurious  to 
health,  and  not  intended  fraudulently  to  increase 
its  bulk,  weight,  or  measure,  or  conceal  its  in- 
ferior quality,  if  at  the  time  of  delivering  such 
article  or  drug  he  shall  supply  to  tiie  person 
receiving  the  same  a  notice,  by  a  label,  distinctly 
and  legioly  written  or  printed  on,  or  with  the 
article  or  dmg,  to  the  effect  that  the  same  is 
mixed,"  These  sections  do  not  create  any  offence 
upon  the  evidence  before  the  justices.  The 
liquid  sold  was  of  the  nature,  substance,  and 
(quality  of  the  substance  demanded ;  no  provision 
is  made  as  to  the  proportion  of  the  ingredients, 
nor  to  the  strength  or  the  article.  The  anaylist 
himself  stated,  in  his  evidence,  that  he  should  call 
the  liquid  "  gin,"  which  is  what  the  respondent 
asked  for. 

No  counsel  appeared  for  the  respondent. 

Clsasbt,  B. — I  do  not  think  we  can  interfere 
with  this  conviction.  This  is  an  article  of  food 
which  is  not  of  the  substance  and  quaJity  of  the 
article  demanded  by  the  purchaser.  It  does  not 
appear  to  me  to  come  within  either  of  the  exemp- 
tions;  the  first  is  the  only  one  at  all  appliG8^>Iey 
and  it  cannot  be  maintained  that  this  exoass  of 
water  has  been  added  to  the  liquid  because  the 
same  is  required  for  the  production  or  preparation 
thereof  as  an  article  of  commerce  in  a  state  fit  for 
carriage  or  consumption;  indeed,  it  maybe  said, 
upon  the  facts  proved,  that  the  object  was 
fraudulently  to  increase  the  bulk,  weight,  or 
measure  of  the  food,  or  to  conceal  the  inferior 
quality  thereof.  The  justices  have  come  to  the 
conclusion  that  a  mixture  of  alcohol  and  water,  so 
fkr  as  44  per  cent,  below  proof,  is  not  of  the  quality 
of  gin  as  known  commercially,  but  a  ihiudulent 
increase  of  the  measure  of  the  liquid.  It  is  im- 
possible for  us  to  say  they  were  wrong,  and 
they  were  therefore  justified  in  convicting  the 
appellant. 

.  Gfiovs,  J. — I  am  of  the  same  opinion.  We 
cannot  decide  whether,  upon  the  weight  of  the 
evidence,  the  case  comes  within  the  first  exception 
or  not;  that  is  a  question  for  the  magistrates. 
The  witness  certainly  said  he  should  call  the 
liquid  gin,  or  rather  qualified  gin,  but  the  magis- 
trates had  to  use  their  discretion  upon  all  the 
facts  and  statements  before  them.  If  44  per  cent, 
beyond  the  ordinary  proportion  be  not  adultera- 
tion, it  must  be  difficult  to  discover  anything  to 
which  the  statute  could  appl^.  It  is  really  a  ques- 
tion of  fact,  and  I  think  tne  justices  have  decided 
it  rightly. 

Jtidgmentfor  the  respondent 

Solicitors  for  appellant,  Varley  and  To^nbee,  for 
ToynheBf  Larken,  and  Toynbee,  flincoln. 


8abwrda/y,  May  27,-1876. 
WiLLiAHS  (app.)  V,  EvAKS  (rosp.) 

Highways—  Biding  furumsly  — Driver — Offence — 
Oonvictian—b  ^  6  WiU.  4,  c.  60,  a.  78. 

The  Highway  Act  1835,  a.  78,  enumeraies  varUms 
acts  and  omissions  hy  persons  on  highways  having 
charge  of  carriages  and  animais,  and  alto  by  per-  i 


sons  vnterrupting  others ;  amongst  (hwn,  if  amy 

person^  ridvnq  any  horse  or  heast^  or  driwing  a«ty 

sort  of  carrtage^  shall  ride  or  drive  the  earns 

Jurioushf,  so  as  to  endanger  the  life  or  limb  of  any 

passenger,  iheh  foUow  the  words,  **  Every  pereon 

so  offending  in  any  of  the  eases  aforesaid,  a/nd 

being  convicted  of  any  ewih  offence^  shaJll  **far 

every  ewih  offence  forfeit  any  sum  not  exceeding 

52.,  vn  ease  such  driver  shaU  not  be  the  owner  of 

such  waggon,  cart,  or  other  carriage  ;  and  in  case 

{he  offender  he  the  owner  of  such  waggon,  eartf 

or  other  carriage,  then  any  sum  not  eoBceeding  lOZ. 

The  appellant  wa^  convicted  by  justices  of  nding 

furiously  on  horseback  along  a  highway,  and 

yined  a  sum  less  than  bl. 

Meld,  upon  a  case  stated,  thai  the  penalty  under 

bL  was  applicable  to  all  offences  mentioned  m 

the  section,  whether  the  offet^ders  were  drivers  of 

carriages  or  not;  and  that  the  conviction  was 

righL 

This  was  a  case  stated  by  justices  of  Denbig^i, 

under  the  statute  20  &  21  Vict.  c.  43. 

An  information  was  preferred  by  one  John 
Evans,  of  Llandymog,  m  the  parish  of  Llan* 
dymog,  in  the  county  of  Denbigh,  police  oon- 
stable  (hereinafter  called  the  respondent),  againat 
Edwin  Williams,  of  Shopywaen,  in  the  pariah 
of  Llandyrnog,  aforetiaia,  labourer  (heremafter 
called  the  appellant),  under  sect.  78  of  the  AcA 
5  &  6  TVHi.  4,  c  50,  charging  for  that  he^ 
the  said  appellant,  on  the  14th  Miutsh  1876,  at  the 
parish  of  Llandyrnog,  in  the  county  aforesaid* 
unlawfully  did  ride  a  horse  furiously  on  a  certain 
highway  there  situate,  leading  from  Denbigh  to 
Llandyrnop;  aforesaid,  so  as  then  to  endanger  the 
lives  and  limbs  of  passengers  on  the  said  highway, 
contrary  to  the  form  of  uie  statute  in  su^  case 
made  and  provided.  The  justices  convicted  the 
appellent  and  fined  him  20a.  The  justices,  on  ap- 
plication, stated  and  signed  the  following  case. 

Upon  the  hearing  of  the  information  and  com- 
plaint it  was  proved  on  the  part  of  the  respondent* 
and  found  as  a  fact,  that  the  said  appellant,  on  the 
14th  March  1876,  at  the  parish  oi  Llandymog 
aforesaid,  unlawfully  did  ride  a  cart  horse  furiously* 
he  being  on  the  back  of  such  horse  without  saddle, 
and  urging  the  same  forward  on  a  certain  high- 
way there  situate,  leadins  from  Denbigh  to  Llan- 
dyrnog aforesaid,  so  as  tnen  to  endauj^er  the  lives 
and  limbs  of  passengers  on  the  said  highway. 

It  was  contended  on  the  part  of  the  appellant 
^hat  the  justices  had  no  power  to  impose  a  penalty 
or  convict  for  riding  furiously,  as  the  penal  part 
of  sect.  78  of  the  Act  5  &  6  Will.  4,  o.  50,  omitted 
all  mention  of  a  rider. 

The  said  justices,  howeyer,  on  reading  and  con- 
sidering such  section,  decided  that  not  only 
persons  driving  furiously,  but  those  riding  also 
to  the  danger  of  the  puolic  and  furiously,  were 
intended  to  be  and  are  included  in  such  section 
and  Act;  and  for  the  above  reason  they  adjudged 
the  case  to  be  brought  within  the  operation  oi  the 
78th  section,  and  gave  their  determination  against 
the  appellant,  in  manner  hereinbefore  stated. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court  therefore  is : — 
Whether  a  person  on  a  horse,  and  urging  the 
animal  furiously  forward  on  the  highway,  to  the 
danser  of  passengers,  is  liable  to  be  convicted  and 
fined  under  the  78th  section  of  the  Act  5  A  6 
Will.  4,  c  50P  If  the  court  should  be  of  opinion 
that  the  said  conviction  and  fine  was  legally  and 
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properly  made  and  imposed,  and  the  appellant  is 
liable  as  aforesaid,  then  the  said  conviction  is  to 
stand ;  bnt  if  the  court  shonld  be  of  opinion  other- 
wise, then  the  said  information  and  complaint  is 
to  be  dismissed. 

W.  G,  Yale  argned  for  the  appellant— This  78th 
section  ef  the  Highway  Act  1835  provides  a  penalby 
for  a  great  number  of  ofFenoes,  bat  it  omits  any 
penalty  for  riding  fariously  on  horseback,  althongh 
such  a  proceeding  is  classed  amongst  the  other 
offences  created  by  the  section.    It  enacts,  among 
other  things,  that "  if  any  person  riding  any  horse 
or  beast,  or  driving  an^  sort  of  carriage,  shall  ride 
or  drive  the  same  furiously  so  as  to  endanger  the 
life  or  limb  of  any  passenger;    every  person  so 
offending  in  any  of  the  cases  aforesaid,  and  being 
convicted  of  any  such  offence  either  by  his  own 
confession,  the  view  of  a  justice,  or  by  the  oath  of 
one  or  mare  credible  witnesses,  before  any  two 
justices  of  the  peace,  shall,  in  -addition  to  any 
civil  action  to  which  he  may  make  himself  liable, 
for   every    such    offence   forfeit    anv    sum    not 
exceeding  5Z.  in  case  such  driver  shall  not  be  the 
owner  of  suoh  waggon,  cart,  or  other  carriage ; 
and  in  case  the  offender   be  the  owner  of  such 
waggon,  oart,  or  other  carriage,  then  any  sum  not 
exceeding  lOf.,  and  in  either  of  the  said  cases  shall 
in   default    of  payment   be    committed    to   the 
common  gaol  or  house  of  collection,  there  to  De 
kept  to  hard  labour  for  any  time  not  exceeding 
six  calendar  weeks,  unless  such  forfeiture  shall 
be  sooner  paid."    In  a  tzial  for  perjury  alleged  to 
have  been  committed  on  a  charge  of  furious  riding 
under   this    section,    Kell^,    U.B.    held,  on  the 
Western  Circuit,  that  justices  had  no  jurisdiction 
to  convict  on  such  a  charge;  and  therefore  thexe 
could  be  no  perjury :  Beg  v.  Bacon  (11  Oox  Cr. 
Gas.  540),  that,  so   far  as  it  goes,  is    a    direct 
authority  in  the  appellant's  favour.     The  Chief 
Baron  in  reported  to  have  ^-aid,  "  It  is  quite  clear 
that  the  Act  does  not  give  the  justices  any  power 
to  inflict  any  punishment   for   furiously  riding. 
The  statute  imposes  a  penalty  only  on  those  who 
foiiously   drive.      This    is,    no    doubt,   a   casus 
omissus,  bnt  it  is  not  for  me  to  supply  the  omis- 
sion."     similarly    Cockbum,    C.J.    declined    to 
supply  an  omission  in  the  Ooal  Mines  Begulation 
Act  1855  (18  A  19  Yict.  c.  108) ;   by  sect.  9,  the 
owner  or  agent  of  a  mine  or  colliery,  who  in  case 
of  bss  of  life  to  any  person  employed  in  such  coal 
mine  or  colliery,  by  reason  of  any  accident,  or  in 
case   of   serious    personal    injury   arising   from 
exploBioQ  therein,  does  not  send  notice  of  such 
accident  to  the  inspector  of  the  district   within 
twenty-four  hours  next  after  such  loss  of  life  is 
to  be  liable  to  a  penalty.    The  appellants  were 
owners  of  a  coal  mine  in  which  serious  personal 
injury  arose  from  explosion.    They  did  not  give 
notice  to  the  inspector,  and  were  convicted  for  not 
doing  so  under  this  section.     It  was  held  that 
words  had  been  omitted  which  were  necessary  to 
create  the  offence  which  the  appellants  were  sup- 
posed to  have  committed,  and  that  as  those  words 
could  only  be  supplied  by  the  Legislature,  the 
appellants  were  not  liable  to  the  penalty :  ( Under- 
mU  v.  Longridge,  29  L.  J.  65  M.  C).     In  other 
statutes  containing  enactments  of  this  nature  the 
distinction  between  riding  and  driving  is  recog- 
nised and  provided  for:  as   in  the  Act  for  the 
more  effectual  prevention  of  cruelty  to  animals 
(12  &  13  Yict  o  92),  where  by  sect.  29  '*  the  word 
overdrive  shall  also  signify  override."    So  too  the 


fifth  offence  in  sect.  54  of  the  Metropolitan  Folioe 
Act  1840  (2  &  3  Yict.  c.  47),  is  "  Every  person 
who  shall  ride  or  drive  furiously  so  as  to  enouiger 
the  life  or  limb  of  any  person,  or  to  the  common 
danger  of  the  passengers  in  any  thoroughfare." 
[Field,   J. — The    78th  section  treats  of    riders, 
drivers,  and  persons  who  are  neither.]    It  cannot 
be  said  that  driving  a  carriage  means  riding  on 
horseback  without  express  words  to  make  it  so. 
No  counsel  appeared  for  the  respondent. 
Cleasby,  B. — it  is  impossible  to  come  to  any 
conclusion  on  this  point  without  some  doubt,  and 
I  feel  great  difficulty  in  agreeing  with  my  learned 
brothers  that  this  was  a  right  conviction.    There 
are  two  alternatives  which  maj  be  adopted  in  the 
construction  of  this  section ;  either  the  conviction 
of  a  person  riding  on  horseback  is  a  casus  omissus, 
or  we  must  extend  the  application  of  the  enact- 
ment beyond  the  words  actually  used.    Both  my 
brothers  concur  that  we  ought  to  interpret  the 
section  to  include  the  case  before  us  in  its  appli- 
cation, and  I  am  not  prepared  to  dissent  from  their 
conclusion.    The  question  which  arises  is,  whether 
the  use  of  the  word   "driver"  only  in  the  part 
relating  to  the  penalty,  excludes  its  application  to 
a  person  riding  on  horseback.    If  capable  of  being 
so  read,  the  remainder  of  the  section  supports  the 
decision  of  the  justices,  which  made  **  driver  "  in- 
clude a  "  rider."  The  same  word  too  must  be  applied 
in  the  same  way  to  a  person  having  no  carriage  or 
horse  of  his  own,  who  interrupts  the  passa^  of 
another,  or  his  carriage  or  animal  on  the  high- 
way; my  brothers,  however,  think  we  may  read 
this  part  of  the  section  in  a  broad  sense,  and  if  so, 
it  is  certainly  not  unreasonable  to  do  so.  Although 
it  is  somewhat  a  strong  step  to  impose  a  penaitv 
by  implication,  and  mj  doubts  are  not  removed, 
yet  I  assent  to  the  decision  of  the   rest  of   the 
court. 

GsovB,  J. — I  cannot  say  there  is  no  doubt  about 
the  matter,  but  unless  a  large  portion  of  this 
clause  be  rendered  merely  nu^tory,  the  justices 
have  adopted  the  only  possible  interpretation.  The 
old-established  rule  is,  that  you  must  construe  a 
statute  grammatically,  except  when  such  construc- 
tion leads  to  a  manifest  absurdity.  I  think  the 
result  would  be  an  absurdity  if  we  were  to  treat 
the  conviction  of  a  furious  rider  as  a  casus  omissus. 
The  section  creates  various  offences,  amongst 
them,  "  if  any  person,  riding  any  horse  or  beast, 
or  driving  any  sort  of  carriage,  shall  ride  or  drive 
the  same  furiounly  so  as  to  endanger  the  life  or 
limb  of  any  passenger."  The  appellant  is  found 
to  have  committed  this  offence,  but  he  says, 
although  convicted  of  riding  on  horseback  fariously, 
he  must  go  in  peace  and  cannot  be  fined,  because 
a  penalty  is  imposed  only  upon  persons  driving 
who  commit  any  of  these  offences.  The  words 
immediately  following  those  I  have  quoted  relate 
to  the  whole  of  the  previous  part  of  the  section, 
''every  person  so  offending  in  any  of  the  cases 
aforesaid,  and  being  convicted  of  any  such  offence," 
shall  "  for  every  such  offence  forfeit  any  sum  not 
exceeding  5Z.,  in  case  such  driver  shall  not  be  the 
owner  of  such  waggon,  cart,  or  other  carriage ; 
and  in  case  the  offender  be  the  owner  of 
such  waggon,  cart,  or  other  carriage,  then  any 
sum  not  exceeding  lOZ."  I  cannot  think  that 
the  word  "such  limits  the  application  of 
penalties  only  to  persons  driving  their  own  or 
other  person's  carriages.  The  expression  is  some- 
what elliptical,  but  I  read  the  words,  "  in  case  the 
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offender  be  the  owner  of  snch  waggon,  cart,  or 
other  carriage/^  to  be  a  mere  proTiso  that  saoh  an 
offender  shall  suffer  a  heavier  penalty.  All  other 
offenders,  inclading  drivers  who  are  not  owners  of 
carriages,  are  to  forfeit  sums  within  the  lower 
limit  of  5^.,  by  force  of  the  earlier  part  of  the 
sentence.  Another  view  which  may  be  adopted  is 
that  the  word  **  driver  "  is  nsed  in  a  wider  sense 
than  that  generally  given  to  it,  and  that  it  indndes 
a  person  who  rides  on  the  back  of  a  horse,  and 
may  be  said  to  conduct  or  drive  it.  I  do  not  think 
any  very  great  strain  would  be  necessarily  put 
upon  the  word  if  it  were  made  to  include  every 
person  in  charge  of  a  horse  or  carriage,  and  upon 
that  inteipretation  also  this  conviction  might  be 
sustained.  I  prefer,  however,  to  look  at  the  wholo 
of  the  section,  and  to  apply  the  penalty  to  all 
offences  mentioned  in  it ;  lOL  Deino;  the  amount  to 
which  a  person  (lending  is  liable  if  he  is  owner  of 
the  carriage  by  which  he  commits  the  offence,  5Z. 
being  the  amount  in  all  other  cases. 

Field,  J. — I  have  arrived  at  the  same  conclu- 
sion, not  without  great  doubt  nor  some  fluctuation 
of  opinion.  The  object  of  the  section  is  clearly 
the  protection  of  persons  passing  along  highways, 
and  all  the  acts  and  omissions  enumerated  are 
rendered  offences  against  the  law,  and  persons 
committing  them  may  be  convicted.  It  would  be 
an  absurdity  if  a  penalty  were  to  attach  only 
to  a  part  of  such  convictions,  and  that  would  be 
the  result  of  a  strictly  grammatical  construction 
of  the  clause.  I  think,  therefore,  that  the  fir^t 
interpretation  suggested  by  my  brother  Grove  is 
the  right  one;  that,  notwithstanding  the  words, 
"  in  case  snch  driver  shall  not  be  the  owner  of  such 
waggon,  cMtt,  cr  other  carriage,"  the  penalty  of 
61,  or  less  is  imposed  for  every  offence  in  the  sec- 
tion, and  if  committed  by  the  owner  of  the  car- 
liage  which  he  is  at  the  time  driving,  he  is  liable 
to  a  p«)ualty  of  102.  Ut  res  mngis  valeat  quctrn 
pereat  is  a  rule  of  construction  better  in  some  cases 
thau  to  follow  the  strictly  grammatical  meaning  of 
the  words.    The  conviction  will  be  affirmed. 

Judgment  for  respondent 

Solicitors  for  appellant,  Fmney  and  Bruff,  for 
Louis  and  Edwards,  Buthin. 


AKCEES    COXIBT  OF  CAJTTEBBXr&Y. 

Beported  by  ▲.  R  Bittlsstov,  Esq.,  Burist6r.«t-LAW. 


(Before  the  Bight  Hon.  Lord  Penzance,  Dean  of 

Arches.) 

Fabi&hionebs  of  Hatcham  V,  Tooth. 

Mode  of  enforcing  order  of  the  Court  of  Arches — 
Nature  and  jurisdiction  of  thai  court — Puhlie 
Woi'ship  Begulaiion  Act 

A  clergyman^  who  neglects  to  obey  an  order  of  the 
Court  of  Arclies,  will,  upon  application,  be  pro^ 
nounced  by  thai  court  to  be  contuma,eious  and  in 
cotitempt,  and  a  direction  will  be  given  that  the 
same  be  signified  to  the  Queen  in  Chancery; 
whereupon  a  tcrit  **  De  Contuvfiace  Capiendo** 
will  i»8Uo  for  the  arrest  and  detention  in  custody 
if  such  person^  until  he  shall  submit  to  the  order 
of  the  Cfjitrt.  The  Court  of  Arches  explained  to 
be  a  purely  ecclosiuatical  court. 

The  Public  Worship  Hegulation  Act  deals  only  with 
matters  of  procedure,  and  does  not  in  any  respect 
enlarge  the  jurisdiction  of  the  Court  of  Arches. 


The  complainants  in  this  case  were  the  promotem 
of  a  snit  against  the  Bsr.  Hn  Tooth«  under  the 
Public  Worship  B^BCnlation  Act^  which  resulted 
in  an  inhibition  issuing  from  this  oonrt  agaiBflb 
him,  in  respect  of  the  irregularities  in  his  con* 
duot  of  the  Church  services  which  his  parishioners 
complained  of.  Mr.  Tooth  haying  disregarded 
this  inhibition,  the  present  appMoation  was  mad» 
to  the  court  to  enforce  its  order. 

A.  J,  Stephens,  Q.G.  (with  him  B,  Bhaw),  for  the 
promoters,  said  that  Mr.  Tooth  was  guilty  of  oon* 
tempt  of  court,  both  by  reason  of  his  diaobedienoe 
to  the  order  of  the  court,  and  also  by  reason  of 
the  diareepectftil  language  he  had  inade  use  of 
with  regard  to  it. 

Mr.  '^)oth  did  not  appear. 

Lord  Penzance. — ^The  parishioners  of  St«  James's^ 
Hatcham,  who  have  promotcNl  this  suit,  have  aft 
length  applied  to  this  court  to  enforce  upon  Mr* 
Touth  obedience  to  the  orders  which  it  has  made. 
It  cannot  be  a  matter   of   surprise   that  their 
patience  should  have  been  at  last  exhausted ;  the 
only  wouder  is  that  it  should  have  endured  ao 
long.   But  from  fir^t  to  last  the  greatest  oonsidera- 
tion  has  been  shown  to  Mr.  Tooth  in  his  irregn- 
larities  and  broaches  of  the  law ;  and  even  up  to 
the  present  moment  no  inhibition  has  been  asKed 
for  or  issued  against  him  in  respect  of  those 
matters  which,  though  they  have  been  declared 
illegal   by  the  Court  of  Appeal  in  the  Purckat 
case,  are  the  subject  of  appeal  now  pending  in  the 
case  which  arose  at  Folkestone.    On  all  the  points, 
therefore,    in    which    Mr.    Tooth's  obedience    is 
sought  by  the  promoters    of    this    suit    to  be 
enforced,  the  law  has  been  already  settled — no 
appeal   is    pending  —  and    Mr.   Tooth    has   not 
attempted,  either    in  this   oourt  or  by  wa^  of 
appeal,  to  uph(dd  the  legality  of  his  proceedings. 
In  this  state  of  things  the  promoters  of  thesnii 
require  at  the  hands  of  the  conrt  the  exercise  of 
such  powers  as  it  possesses  to  enforce  the  decrees 
they  have  obtained,  an  application  which  the  court 
has  no  discretion  to  refuse.    But  some  misapprs* 
hension  appears  to  exist  as  to  what  those  powers 
are.    It  has  been  suggested  that  the  9th  section  of 
the  Public  Worship  Act  confers  upon  this  court 
new  powers  for  the  enforcement  of  its  decrees* 
This  is  an  erroneous  interpretation  of  the  statute, 
the  new  powers  given  to  the  court  being  confined 
to  proper  facilities  for  a  due  hearing  of  the  case 
under  the  new  forms  of  procedure  wnioh  that  Act 
has  introduced.      The  powers  which  this  oourt 
possesses  for  the  enforcement  of  its  decrees  aresnoh, 
and  such  only,  as  it  possesses  as  the  Provincial 
Court  of  the  Province  of  Canterbury.     It  need 
hardly  be  necessai^   to  call  to   mind  that  the 
Provincial  Court  of  the  Archbishop  is  a  pnr^ 
ecclesiastical   court;    that   as    such   it    has   dq 
temporal  or  secular  jurisdiction,  and  no  inherent 
authority  over  the  property  or    liberties  of  the 
Queen's  subjects.  Ajid  accordingly,  from  the  most 
ancient  times,  the  chief  means  at  its  disposal  fbr 
enforcing  obedience  to  its  mandates  consisted  in  a 
sentence  of   excommunication.     The  time,  how- 
ever, came  when  these  sentences  of  exoommnn^ 
cation  were  further  enforced  by  the  civil  power 
by  means  of  the  King's  writ  Ds  Eaeommuniemfa 
Capiendo,     It  is  not  necessary  to  refer  parties- 
larly  to  the  statutes  on  this  subject.    As  time 
went  on,  it  was  thought  desirable  by  the  Legishi- 
ture  that  t*he  sentence  of  excommunication  should, 
except  in  certain  cases,  be  abolbhed  and  disoon* 
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turned*  and  the  statate  of  58  Geo.  3,   a  127, 
aocordingly   prorided   that  the  judges    of    the 
aodesiaBtioal  ooorts    ''whose   lawful    orders   or 
decrees  hare  not  been  ob^ed''  should  in  fntarB 
{ffonoimoe  the  person  disobeying  them  "  oontnma- 
cions  and  in  contempt/'  and  signify  the  same  to 
the  King  in  Chanoery,  and  that  thereupon  a  writ 
i>0  Goniumate  Capiendo  should  issue  against  sudi 
persons,  and  they  shonld  be  detained  in  custody 
until  they  made  submission  to  the  orders  of  the 
eoclesiastical  oonrt.     The  civil  power  has  thus 
been  brought  in  to  the  aid  of  ecolesiastioal  autho- 
rity, and  the  declining  eflScacy  of  the  sentence  of 
eKDommunication    has  been  supplemented  by  a 
power  of  imprisonment  entirely  foreign  to  the 
original   jurisdiction  of  a   purely    eoclesiastical 
oonrt.    Applying  these  powers,  as  I  am  bound 
to  do,  I  have  no  hesitation  in  pronouncing  Mr. 
Tooth   to    be   contumacious   and   in    contempt, 
for  disobeying   the    inhibition    issued    by    this 
oourt ;    and  I  direct  the   same  to  be  signified 
forthwith  to  the  Queen  in  Chancery,  with  a  view  to 
his  imprisonment.    Under  ordinary  circumstances 
there  would,  in  granting  this  application,  be  little 
more   to   say.     Bat  the  circumstances  are   not 
ordinary ;  for  the  jurisdiction  of  this  coart  has 
been  openly  denied,  and  mischievous  delusions 
have  been  propagated  as  to   its  functions  and 
Authority.    In  the  case  of  Mr.  Bidsdale,  the  first 
which  occurred  since  the  Fablic  Worship  Regula- 
tion Act,  I  made  some  observations  on  this  sub- 
ject, and  I  still  think  it  worth  while,  for  the  sake 
of  others  (however  little  Mr.  Tooth  may  regard 
anything  that  falls  from  this  coart),  to  poict  out 
in  what  those   delusions  consist.    They  consist 
•primarily  in  the  idea  that  this  Coart  of  Arches  is 
a  secular  and  temporal  court,  and  not  a  spiritu^ 
or  ecclesiastical  one.    Those  who  take  part  with 
Mr.  Tooth  conceive,  as  I  understand  it,  that  the 
only  courts  which  can  properly  take  cognisance  of 
any   irregularities  in  his  ministration,   are    the 
ecclesiastical  and  not  the  temporal  courts  and  this, 
they  say,  is  founded  on  an  existing  right  in  the 
Church  of  England  to  govern  herself  in  spiritual 
matters,  including  matters  of  ritual.    The  Public 
Worship  Act,  they  say,  was  an  innovation  and  inva- 
sion of  this  right  by  referring  questions  of  ritual  to 
a  secular  tribunal.    It  would  be  well  if  those  who 
maintain   these  propositions   were   to   read    the 
statutes  by  which  the  ritual  of  the  Church  of  Eng- 
land at  the  time  of  the  Iteformation  was  prescribed 
and  enforced — ^I  mean  the  statutes  authorising  and 
establishing  the  two  successive  Prayer  Books  of 
King  Edward  YI.  and  the  Prayer  Book  of  Queen 
Elizabeth,    which   regulated    the   ritual    of  the 
Beformed  Church  for  the  first  hundred  years  after 
its  establishment.    They  would  there  find  that  a 
clergyman  departing  in  the  performance  of  Divine 
service  from  the  ritual  prescribed  in  the  Prayer 
Book  was  liable  to  be  tried  at  the  assizes  by  a 
judge  and  jury  (the  bishop  if  he  pleased  assisting 
the  judge),  and,  if  convicted  three  times,  was  liable 
to  oe  imprisoned  for  life.  The  interposition  there- 
lore  of  a  temporal  court,  if  any  such  were  in 
question,  to  enforce  obedience  in  matters  of  ritual, 
would  at  least  be  no  novelty ;  the  novelty,  if  any, 
is  in  the  claim  to  be  exempt  from  it.    But  suppose 
this  claim,  for  the  sake  of  argument,  be  admitted, 
what,  I  may  ask,  are  the  ecclesiastical  courts  to 
whose  judgment  Mr.  Tooth,  and  they  who  act 
and  think  with  him,  would  be  willing  to  defer  P 
it  is  not  to  be  presumed  that  Mr.  Tooth  proposes 


to  settle  for  himself*  as  the  minister  of  an  Estate 
lished  Church,  how  the  Divine  services  of  that 
Church,  which  are  intended  to  be  uniform  through- 
out  the  country,  should  be  performed.      If  he 
arrogates  to  himself  this  right,  every  beneficed 
olergyman  in  the  kingdom  has  it  also»  and  there 
might  be  as  many  forms  of  worship  in  the  Church 
as  there  are  parishes  in  the  land.    But  if  he  is 
not  to  settle  the  form  of  worship  for  himself,  and 
he  considers  himself  bound  by  the  directions  of 
the  Prayer  Book,  who  is  it  that  in  his  opinion 
ought  to  determine  what  it  is  that  the  rubrics 
of  the  Prayer  Book  enjoin  F    What  is  the  court 
that  has  the  jurisdiction  to  which  he  is  ready  to 
render  obedience  P    Is  it  the  court  of  his  bishop  F 
If  so,  he  must  surely  be  aware  that  by  the  ecclesi^ 
astical  law  of  this  country,  as  well  before  the 
Beformation  as  since,  an  appeal  from  the  bishop's 
court  lies,  and  has  always  lain,  to  the  oourt  of  the 
archbishop— this  Oourt  of  Arches  whose  juris- 
diction he  now  denies.    And  not  only  so,  but  he 
must  be  further  aware  that  for  a  lonfi:  series  of 
years  it  has  been  the  practice  of  the  bishops  to 
transfer  suits  commenced  in  the  diocesan  courts 
at  once  to  this  Court  of  Arches,  by  the  well-known 
form  of  "  letters  of  request,"  and  thus  save  the 
expense  and  delay  of  two  decisions  in  place  of  one. 
To  this  very  court,  therefore,  any  proceedings 
against  Mr.  Tooth,  had  they  been  commenced  in 
the  court  of  his  diocesan,  might,  and  in  all  pro- 
bability would,  according  to  the  ancient  ecclesi- 
astical laws  of  the  realm,  have  come  either  by  way 
of  transfer  or  by  appeal.     If  so,  what  question  is 
there  of  a  secular  court,  or  an  invasion  of  the 
rights  of  the  Church  P    Let  me  make  my  meaning 
plain.    Before  the  Public  Worship  Act  passe<£ 
suits  for  restraining  irregularity  m  ritual  were 
commenced  in  the  diocesan  courts  ;  they  may  be 
so  still,  though  I  often  see  the  misstatement  thai 
these  courts  have  been  abolished.     Such  were  the 
suits  now  well  known  against  Mr.  Mackonochie 
and  Mr.  Purchas.    But  these  suits  were  no  sooner 
commenced    in    the  bishops'   courts,  than  they 
were  transferred,  by  the  request  in  each  case  of 
the  bishop,  to  this  court,  the  court  of  the  arch- 
bishop, to  be  hero  heard  and  determined.     So  that 
the  jurisdiction  of  this  oourt  in  matters  of  ritual 
is  not  only  an  ancient  jurisdiction  dating  from 
time  immemorial,  as  Well  before  the  Beformation 
as  after  it;  but  it  is  the  jurisdiction,  and  the  oidy 
jurisdiction,  to  which  in  modem  times,  and  down 
to  the  moment  when  Mr.  Tooth  has  chosen  to 
deny  its  authority,  all  questions  of  ritual  have 
been  referred.     Has,  then,  the  Public  Worship 
Act  robbed  this  court  of  its  claim  to  obedience  in 
matters  ecclesiastical  P     All  that    the  Act  has 
done  is  to  arm  it  with  new  powers,  and  these  only 
in  the  way  of  procedure.     Can  ady  reasonable 
man  argue  that  the  conferring  of  such  powers  as 
these,  which  did  not  alter  or  affect  the  jurisdic- 
tion of  this  c^urt,  annihilate!  that  jurisdiction P 
The  existence  of  these  additional  powers  cannot 
secularise  a  oourt  deriving  authority  solely  from 
the  archbishop  of  the  province,  and  whose  only 
secular  feature  is  that  of  being  presided  over  by 
a  layman.    But  this  again  is  no  new  thing:  a 
series  of  distinguished  judges  who  have  presided 
here,  in  the  last  as  well  as  the  present  cen&ury 
(and  it  needs  not  to  inquire  how  much  further 
back),  testifies  to  the  contrary,  for  they  have  with- 
out   exception  been  laymen  and    lawyers.      The 
chancellors  or  officials  who  preside  in  the  bishops' 
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<x)nrtB  are,  with  few  exceptioos,  up  to  the  present 
hour  lawyers;  and  whatever  objections  may  be 
felt  by  any  to  such  an  arrangement,  it  at  least  is 
•no  novelty,  and  has  been  the  act  of  the  ecclesi- 
astical authorities  themselves  without  any  inter- 
ference from  the  State.  Mr.  Tooth,  therefore, 
denies  the  authority  of  the  only  existing  courts 
in  the  kingdom  which,  subject  to  appeal,  have  any 

riwer  to  review  and  correct  his  proceedings  ;  and 
cannot  consequently  regard  his  claim  to  im- 
munity from  the  judgments  and  orders  of  this 
court  as  anything  short  of  a  claim  to  be  himself 
the  judge  of  the  ritual  which  the  Prayer  Book 
has  prescribed.  If  so,  there  is  nothing  that  I 
know  of  to  prevent  him  from  a  still  further  ap- 
proach to  the  ritual  of  the  unreformed  Ghurch 
of  Bome,  if  he  can  persuade  himself  that  the 
:language  of  the  Prayer  Book  admits  of  it.  With 
regard  to  the  supposed  libel  on  the  court  to  which 
Dr.  Stephens  has  referred,  the  court  would,  I 
think,  be  hypercritical  if  it  saw  in  anything  that 
he  said  a  libel  upon  it.  A  court  should  not  be 
over*zealous  in  vindicating  itself  against  improper 
language  or  unjust  charges.  The  true  protection 
of  all  courts  lies  in  the  general  estimation  and 
respect  in  which  they  are  held ;  and  that  estima- 
tion is  not,  I  think,  imperilled  by  anything  which 
has  fallen  from  Mr.  Tooth.  I  have  only  to  add 
that  Mr.  Tooth  must  pay  the  costs  of  this  applica- 
tion. 
Proctors  for  complainants,  Moore  and  Cwrrey. 


CBOWn*  CASES  BE8EBVSD. 

Reported  bj  Johh  Tbokpsov,  Btq ,  Barrister<et-Lair. 


Saturday,  Jan.  20,  1877. 

(Before  Kelly,  O.B.,  Denhan,  J.,  Field,  J.,  Hud- 
DLSSTON,  B.,  and  Manistt,  J.) 

Beg.  v.  Bymeb. 

Innkeeper — Indictment  for  refusing  to  t*erve  customer 
— Refreshment  bar — Customer  accompanied  by  a 
large  dog — Traveller — Legal  cause  for  refusing, 

A  refreshment  bar  attached  to  and  wider  the  same 
roof  as  an  hotel,  having  a  sepaarcUe  entrance  to  the 
hotel,  the  hotel  being  used  for  the  cuxommodation 
of  sojourners,  and  the  refreshment  bar  for  the 
refreshment  of  persons  caiuaUy  passing,  is  not  a 
common  law  inn,  and  the  keeper  is  not  liable  to 
the  com,mon  law  regulations  of  an  innkeeper, 

Bemble,  aJso,  that  a  tavern  or  shop  where  liqtbors 
are  sold  by  retail  merely,  and  no  accommodation 
is  held  out  for  travellers  or  wayfarers,  is  not  a 
common  law  inn, 

A  person  living  in  the  same  town,  1200  ya/rds  off  an 
inn,  and  walking  abotU  the  town  with  a  dog,  for 
his  own  recreation  and  amusement,  is  not  a 
traveller  in  the  sense  that  he  has  a  right  at 
common  law  to  be  provided  with  refreshment  and 
entertainment  by  the  innkeefper, 

A  traveller  accompanied  by  a  large  dog,  which  had 
been  offensive  on  a  former  oec<ision,  and  of  which 
timid  persons  and  children  m>ay  be  afraid,  has  no 
right  to  demand  entertainment  and  accommoda- 
tion  at  an  inn  for  himself  and  dog, 

Gase  reserved  for  the  opinion  of  this  Gourt  by  the 

Ghairman  of   Quarter   Sessions  for  the  Western 

division  of  the  county  of  Sussex 
The  defendant  was  tried  at  the    Michaehnas 

Sessions  for  the  western  division  of  the  county 

of   Sussex,  for  that  he,  being  a  licensed   inn- 


keeper, refused  to  supply  the  prosecutor  witli 
refreshments.  There  were  several  counts  in  the 
indictment  varying  the  charge,  some  describing 
the  prosecutor  as  a  traveller,  and  others  not;  bot 
otherwise  nothing  turned  upon  the  form  of  the 
indictment. 

The  defendant  was  the  proprietor  of  the  Sea 
House  Hotel,  at  Worthing,  attached  to  whichi  and 
under  the  same  roof  and  licence,  and  open  to  the. 
street  by  a  separate  door,  was  a  refresnment  ber 
called  the  Garlton,  along  which  ran  a  counter  with 
an  open  space  in  fh)nt  of  about  ten  feet  wide.  The 
hotel  was  used  for  the  accommodation  of  visitors 
desirous  of  sojouming  there,  and  the  bar  for  the 
refreshment  of  those  casually  passing  by.  the  one 
being  divided  from  the  other  by  the  counter  in 
question,  the  attendants  bavins  access  from  the 
hotel,  and  serving  from  behind  the  couuter. 

The  prosecutor,  who  was  a  householder,  lived  in 
the  same  town  within  1200  yards,  had  been  in  the 
habit  of  coming  to  the  premises  of  the  defendant 
accompanied  by  two  dogs;  he  had  formerly  three. 
One  of  the  two  was  a  savase  dog,  and  generally 
wore  a  muzzle ;  the  other  of  the  two  was  a  quiet 
animal.  They  were  very  large,  of  the  St.  Bernard 
mastiff  breed. 

On  the  3rd  March,  after  a  recent  visit  from  the 
prosecutor,  the  defendant  wrote  to  him  as  follows : 

Boyal  Sea  Honee  Hotel, 
W.  Cramer,  Esq.  3rd  March  1876. 

Dear  Sir,— I  regret  to  have  to  re(;(iieBt  vqd  will  be  m> 
good  ae  not  to  bring  your  dog  or  doge  into  the  *'Garlton." 
The  slop  and  mesB  this  evening  bas  been  maoh  oom* 
plained  of,  and  the  dogs  are  as  objeotionable  in  the 
^*  Carlton  "  aa  in  the  hotel. — I  am,  yonre  truly, 

Jambs  Btmsb. 

And  on  the  4th  the  prosecutor  wrote  in  reply  to 
the  defendant  as  follows : 

Worthing.  4th  Marob  1876. 

Dear  Sir, — ^In  reply  to  your  note  of  yesterday  I  will  so 
far  oomply  with  yonr  reqnest  as  not  to  bring  my  dogs 
into  the  refreshment  bar,  or  as  yon  faoetionely  oall  it, 
the  '*  Carlton,*'  when  they  are  wet  or  dirt^r,  bnt  other- 
wise I  most  be  allowed  to  follow  my  inclinations  as  bera- 
tofore.  The  oon«eqaenoe  of  ref aaing  a  person  refresh- 
ment witbont  reasonable  oanse  I  need  not  point  out  to 
yon,  believing  yon  snperior  to  the  general  mn  of  pah> 
lioans  ;  bnt  I  may  add  that  bostelries  as  weU  as  pablie 
bonees  are  placed  under  special  laws,  some  of  which  tend 
to  protect  the  public  against  the  petty  tyrannical,  wbim- 
sical  mad  freaks  or  acts  of  individual  lamdlords.— Yonra 
respectfully,  W.  CAAnB. 

Mr.  James  Bymer. 

On  the  6th  March  the  prosecutor  vrent  into  the 
refreshment  bar,  leading  the  quiet  doff  by  a  chain* 
and  demanded  refreshment,  asking  for  a  glass  of 
whisky,  but  was  refused  by  the  person  attending 
the  bar,  by  order  of  the  defendant ;  the  same 
occurred  on  the  7th  and  8th,  when  he  again  went 
to  the  refreshment  bar  leading  the  same  dog  in 
leash,  and  taking  it  into  the  passage  above  de* 
scribed,  and  demanded  refreshment,  tendering  the 
money  in  payment,  but  was  again  refused  by  order 
of  the  defendant. 

On  each  occasion  the  bar  was  open,  the  hour  was 
proper,  and  the  order  in  itself  reasonable.  It  was 
proved  by  other  hotel  keepers  that  complaints  had 
been  made  of  the  prosecutor's  dogs  bv  their  cus- 
tomers, and  some  of  them  had  gone  elsewhere  in 
consequence,  and  that  the  prosecutor  had  been  re- 
monstrated with  and  himself  admitted  to  one  of 
the  witnesses  that  *'  no  doubt  his  dogs  were  a  nui- 
sance to  the  hotel  keepers."  It  was  also  proved 
that  other  tradesmen  in  the  town  had  complained 
of  the  dogs,  and  also  that  the  dog  in  question  had 
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apon  one  occasion  Tomited  on  the  door  mat  of  a 
tiadesman's  shop  in  the  town.  It  was  not  proved 
that  the  prosecutor  was  a  traveller  in  any  sense, 
otherwise  than  that  he  was  walking  about  the 
town  with  his  dog  for  his  own  recreation  and 
amusement. 

It  was  contended  on  the  part  of  the  prosecntor 
thitt  by  so  refusing  to  provide  him  with  refresh- 
ments the  defenoant  committed  an  indictable 
offence.  On  the  other  hand,  it  was  urged  on  the 
part  of  the  defendant,  first,  that  the  prosecutor 
was  a  local  resident  and  not  a  traveller,  and  there- 
fore there  was  no  obligation  on  the  part  of  the 
defendant  to  serve  him ;  and,  secondly,  that  at  all 
events  the  defendant  was  justified  under  the  fore- 
going circumstances  in  rdhising  to  do  so. 

I  declined  to  stpp  the  case,  which  ultimately 
went  to  the  jury.  I  told  them  that  prvmd  facie 
the  defendant  was  bound  by  law  to  supply  the 
prosecutor,  as  one  of  the  public,  with  refreshment 
upon  his  reasonable  demand.  That  he  could  not 
select  his  customers  or  reject  any  from  caprice  or 
dislike,  but  that  if  the  prosecutor  insisted  (as  he 
did)  upon  being  accompanied  by  his  dog,  which 
from  its  size',  breed,  nature  or  habits,  was  ob- 
noxious to  his  customers  and  a  nuisance  in  his 
buRinesB,  he  was  justified  (particularly  after  notice) 
in  refusing  to  admit  or  serve  the  prosecutor. 

The  jury  found  the  defendant  guiltv,  and  in 
answer  to  me  said  they  considered  tne  defen- 
dant was  bound  to  serve  the  prosecutor,  though 
accompanied  by  any  dog,  even  a  savage  one,  but 
they  found  as  a  fact  that  the  dog  in  question  was 
not  a  savage  one. 

The  defendant  was  bound  over  in  his  own  re- 
cognisance in  501,  to  appear  to  receive  judgment 
when  called  upon. 

If  the  Court  shall  be  of  opinion  that  the  con- 
viction was  right,  it  is  to  stand,  otherwise  to  be 
quashed.  John  Jajibs  JoHNsoir,  Q.G., 

Yice-Chairman  of  the  Court  of 
Quarter  Sessions  for  the  Western 
Division  of  the  County  of  Sussex. 

No  counsel  appeared  to  argue  on  either  side. 

Kelly,  C.B. — We  regret  that  the  casehas  not  been 
argued  by  counsel,  as  the  points  raised  are  of  very 
great  public  and  general  importance.  However,  they 
present  no  difficulty  and  no  member  of  the  ooart 
entertains  any  reasonable  doubt  upon  any  one  of 
them.  This  was  an  indictment  against  the  defendant 
alleging  that  he  was  an  innkeeper  and  under  a 
legal  obligation  to  receive  travellers  and  supply 
them  with  refreshments  for  their  accommodation, 
and  that  he  refused  to  receive  the  prosecutor  into 
his  house  and  pi-ovide  him  with  refreshments, 
without  any  lawful  and  reasonable  excuse.  The 
case  presents  three  questions  for  our  considera- 
tion: First,  was  the  defendant's  house,  or  that 
portion  of  the  house  into  which  the  prosecutor 
desired  to  enter,  an  inn  within  the  meaning  of  the 
old  common  law,  which  obliges  an  innkeeper  to 
receive  travellers  and  wayfarers,  and.  provide 
them  with  food,  sustenance  and  accommoda- 
tion ;  secondly,  was  the  prosecutor  a  traveller  on 
the  occasion  in  question ;  and,  thirdly,  assuming 
this  part  of  the  house  to  have  been  an  inn,  and  the 
prosecutor  a  traveller  or  wayfarer  on  the  occasion, 
was  there  any  lawful  and  reasonable  excuse  for 
the  defendant's  refusing  to  receive  him  and  supply 
him  with  the  refreshment  he  asked  forP  As  to 
the  first  question,  was  this  part  of  the  house  an 
inn  within  the  meaning  of  the  common  law  P    The 
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case  states  "  that  the  defendant  was  the  proprietor 
of  the  Sea  House  Hotel  at  Worthing,"  and,  if  the 
statement  had  stopped  there,  there  could  have 
been   no  doubt  en  this  point;  but  it  proceeds: 
*'  attached  to  which,  and  nnder  the  same  roof  and 
licence,  and  open  to  the  street  by  a  separate  door, 
was  a  refreshment  bar  called  the  Carlton,  along 
which  ran  a  oounter  with  an  open  space  in  front  ot 
about  10ft.  wide.    The  hotel  was  used  for  the 
accommodation  of  visitors  desirous  of  sojoumitifir 
there,  and  the  bar  for  the  refreshment  of  those 
casually  passing  by,  the  one  being  divided  from 
the  other  by  the  counter  in  question,  the  attend- 
ants having  access  from  the  hotel,  and  serving 
behind  the   counter."    [His  Lordship  also  here 
read  the  letters  set  out  in  the  case  in  order  to  show 
that  it  was  not  the  house  or  hotel  to  which  the 
case  related,  but  a  mere   shop  or  bar  in  which 
spirits  were  sold.]    Upon  these  facts,   I  am  of 
opinion  that  a  shop  or  refreshment  bar  of  the 
description  like  this  one  is  not  an  inn  within  the 
meaning  of  the  common  law.     An  inn  at  common 
law  is  defined  to  be  a  place  for  the  accommodation 
of  travellers  and  wayfarers.    A  tavern  or  shop,  or 
bar,  where  only  liquors  are  sold  by  retail  is  not 
within  the  legal  meaning  of  the  word  "  inn,"  aLd 
the  proprietor  is  not  bound  to  comply  with  all  the 
obligations  of  an  innkeeper  at  common  law.    On 
this  ground  alone,  viz.,  that  the  prosecutor  is  not 
an  innkeeper  within  the  definition  of  the  term 
innkeeper  at  common  law,  it  would  be  enough  for 
the  purposes  of  the  case  to  say  that  the  conviction 
could  not  be  sustained.     The  second  question  is. 
Whether  the  prosecutor  was  a  traveller  or  way- 
farer on  the  occasion  in  question  P    Now  the  case 
states  that  the  prosecutor  lived  in  the  same  town, 
within    1200i  yards  of    the  defendant,  and    had 
been  in  the  habit  of  coming  to  the  premises  of 
the  defendant  accompanied  by  two  dogs  ;    and 
on  the  3rd    March   went  into  the    refreshment 
bar   leading  the   quiet  dog  by  a  chain,  and  de^ 
raanded  refreshment,  asking  for  a  glass  of  whisky, 
but  was  refused  by  order  of  the  defendant.    The 
same  thing  occurred  on  the  7th  and  8th  of  March. 
It  thus  appears  that  the  defendant  lived  on  the 
spdt,  no  matter  whether  a  quarter  or  a  half  mile 
off.     Now  can  anyone  suppose  for  a  moment  that 
under  the  circumstances  the  defendant  was    a 
traveller  P     Ho  clearly  was  not  a  traveller  or  way- 
farer, but  a  mere  resident  in  the  town  taking  a 
walk  and  calling  at  this  bar  for  a  glass  of  whisky. 
It  is  scarcely  necessary  to  say  that  it  is  essential 
that  the  indictment  should  allege  that  the  prose* 
tor  was   a  traveller,   but  there   is  the    case  of 
Tke  King  Y/LmUin  (12  Mod.  445),  where  an  in- 
dictment against  an  innkeeper  for  not  receiving  a 
gnest  was  quashed  for  not  alleging  that  he  was  a 
traveller.      The    third    question    is    one    which 
might  be  attended  with  some  difficulty  in  certain 
cases,  but  upon  the  facts  stated  here  there  is  none. 
Assuming  for  the  purpose  of  this  question  that 
this  refreshment  bar  was  an  inn  and  the  prose- 
cutor a  traveller  or  wayfarer,  was  the  refusal  to 
serve  the  prosecutor  made  on  a  lawful  and  reason- 
able ground  P     It  appears  that  the  prosecutor  had 
been  in  the  habit  of  going  to  the  defendant's  bar 
accomp»anied  by   two   dogs,  and  had  had  three. 
One  of  the  two  was  a  savage  dog,  and  generally 
wore  a  muzzle ;    the  other  dog  was  a  quiet  one  ; 
and  they  were  very  large  dogs  of  the  St.  Bernard 
mastiff  breed.     On    the  3rd  of  March,    after  a 
recent  visit  from  the  prosecutor,  the  defendant 
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wrote  the  letter  set  oat,  and  on  the  4th  the  prose- 
oator  wrote  the  letter  in  reply,  also  set  out  in  the 
case }  and  then  on  the  6th  the  prosecutor  went 
to  the  bar  acoompanied  by  a  lar^  dog  of  the  St. 
Bernard  breed,  and  though  the  jar^  nave  found 
that  it  was  not  a  savage  doe,  still  it  was  «  very 
large  dog.  I  do  not  wish  to  lay  do?m  any  general 
rale  upon  this  point,  for  there  may  be  a  oase  in 
which  an  mnkeeper  would  be  bound  to  supply  a 
traveller  or  wayrarer  with  refreshment  though  he 
might  be  accompanied  by  a  dog ;  but  the  inn- 
keeper would  have  a  rieht  to  say  that  he  would 
put  him  into  a  safe  place.  I  will  reserve  my 
opinion  aa^  to  that  till  such  a  case  arises.  In  this 
case,  however,  I  think  the  defendant  was  not 
bound  to  admit  the  prosecutor  as  a  guest.  The 
innkeeper  has  a  right  to  say  that  "the  men, 
women,  and  children  who  are  likewise  to  be  ao- 
oommodated,  and  are  within  this  house,  are  likely 
to  be  disturbed  and  alarmed  by  a  large  dog,  and 
I  do  not  think  that  I  ought  to  subject  my  guests 
to  such  an  annoyance."  Taking  all  the  facts  stated 
in  the  case  together,  I  am  of  opinion  that  this  was 
not  such  a  dog  as  entitled  the  owner  to  require 
that  the  dog  should  be  admitted  into  the  inn  as 
well  as  himself.  I  am,  therefore,  of  opinion  that 
the  conviction  should  be  (juashed. 

Dbnman,  J. — I  also  think  that  the  conviction 
should  be  quashed.  It  is  desirable  to  call  atten- 
tion to  the  definition  of  an  inn,  laid  down  in  4 
Stephen's  Gomm.  271  (7tb  edit.):  "We  may 
remark  here  an  inn,  being  intended  for  the 
lodging  and  receipt  of  traveUers,  may  be  indicted, 
suppressed,  and  the  innkeeper  fined  if  a  traveller 
be  refused  entertainment  by  him  without  a  very 
sufficient  cause ;  for  thus  to  frustrate  the  end  of 
its  insDitution  is  held  to  be  disorderly  behaviour, 
and  therefore  punishable  as  an  offence,  besides 
exposing  the  landlord  to  be  sued  for  damages." 
Now  three  things  are  required  to  support  the  in- 
dictment by  the  common  law:  first,  that  the  defen- 
dant be  an  innkeeper ;  secondly,  that  he  refuse  en- 
tainment  to  a  traveller ;  thirdly,  that  he  have  no 
sufficient  cause  for  such  refusal.  This  is  an  in- 
dictable offence,  and  must  be  clearly  made  out, 
and  there  must  be  evidence  on  which  it  can  be 
reasonably  found  that  the  defendant  comes  within 
the  three  propositions  to  be  established.  Do  these 
elements  exist  in  this  case?  Firsts  as  to 
whether  this  was  an  inn ;  it  is  clear  to  me 
upon  the  evidence  that  although  the  defendant  was 
keeping  an  inn  immediately  aojoining  the  refresh- 
ment bar,  still,  in  reference  to  the  refreshment 
bar,  he  was  not  acting  as  an  innkeeper.  I  think 
that  the  refreshment  bar  was  in  the  nature  of  a 
shop  and  not  an  inn  within  the  meaning  of  the 
innkeeper's  liability,  as  to  which  the  law  requires 
that  people  when  travelling  should  not  be  kept 
out  at  a  time  when  they  require  food,  lodg^g,  and 
entertainment  by  a  capricious  choice  of  customers 
on  the  part  of  the  innkeeper.  There  must  be  a 
liabilitv  to  do  the  act  qtia  innkeeper.  On  that 
ground  I  think  the  conviction  ought  to  be 
quashed.  The  second  point  is  correlative  to  the 
nrst  point,  and  flows  from  the  law  applicable  to 
that.  The  prosecutor  was  not  a  traveller  coming 
toan  inn  to  obtain  hospitality  there.  He  simply 
came  and  asked  for  a  glass  of  spirits  at  a  place 
where  there  was  no  such  accommodation  as  an 
inn  affords.  In  Burgess  v.  OleTnente  (4  AC.  &  S. 
396)— an  action  against  an  innkeeper  for  the  loss  of 
goods — Lord  EUenborough,  G.J.says  ''Nowthelaw 


obli^s  an  innkeeper  to  keep  the  goods  of  peraons 
coming  to  his  inn,  oausd  hospitandif  emir;  so 
that,  in  t^e  language  of  the  writ,  pro  defeetu  hoifn^ 
tatoris  damnum  non  eveniai  uUo  modo-"  and  in  the 
course  of  his  judgment  he  says,  *'  Now  let  us  con* 
sider  whether  the  plaintiff  came  to  thisdnn  cottsd 
hospitandi,"  The  facta  there  were  that  a  traveller 
took  goods  to  an  inn,  and  had  a  private  room  to 
show  his  goods  to  customers,  and  one  of  his  boKes 
vras  lost  out  of  that  room.  Lord  EUenborough 
said  "  An  innkeeper  is  not  bound  by  law  to  find 
show  rooms  for  his  guests,  but  only  convenient 
lodging  rooms  and  legging.  The  innkeper  not 
being  bound  to  find  any  more  than  lodging  and  a 
convenient  room  for  refreshment,  this  does  not 
satisfy  his  object,  but  he  inquires  for  a  third  room 
for  the  purpose  of  exposing  m  it  his  wares  to  view, 
and  of  introducing  a  number  of  persons  over  whom 
the  innkeeper  can  have  no  check  or  control,  and 
this,  as  it  seems  to  me,  for  a  purpose  wholly  alien 
from  the  ordinary  purpose  of  an  imi,  which  is 
ad  hosfntcmdos  homines.  I  therefore  think  that 
the  prosecutor  in  this  oase  was  not  a  traveller 
coming  to  an  inn,  eoMsd  hospUandi,  but  a  mere 
customer."  Besides,  the  case  states  that  it  was  not 
proved  that  the  prosecutor  was  a  traveller  in  any 
sense  otherwise  than  that  he  was  walking  aboat 
the  town  with  his  dog  for  his  own  recreation  and 
amusement.  As  to  the  third  point.  The  finding 
of  the  jury  that  the  defendant  was  bound  to  serve 
the  prosecutor  though  accompanied  by  any  dog, 
even  a  savage  one,  is  a  most  unreasonable  state- 
ment of  the  law,  with  which  the  jury  had  nothing 
to  do.  If  a  customer  enters  with  a  savage  dog  a 
landlord  must  have  a  right  to  protect  himself  and 
his  coRtomers  against  it.  The  iurv,  however,  have 
found  that  this  was  not  a  savage  dog,  yet  it  was  a 
large  dog  calculated  to  frighten  small  people,  and 
we  cannot  leave  out  of  sight  what  occurred  on  a 
former  occasion  with  respect  to  this  dog  and  its 
weakness  on  that  oocasion.  I  think,  therefore, 
there  was  a  sufficient  legal  excuse  for  refusing  to 
serve  the  prosecutor. 

Field,  J.  and  Huddleston,  B.  concurred. 

Manistt,  J. — I  am  of  the  same  opinion.  I  onlj 
wish  to  guard  against  being  supposed  to  admit 
that  a  traveller  coming  to  an  inn  has  a  right  to 
take  his  dog  with  him  into  a  room  occupied  by 
several  customers.  If  one  may  do  it  all  may  do 
it,  and  as  at  present  advised  I  think  a  landlord  is 
justified  in  refusing  to  admit  a  traveller  bringing 
his  dog  into  a  room  so  occupied. 

Conviction  quashed. 


Monday,  Jan.  29, 1877. 
(Before  P.  H.  Euuk,  Q.C.,  Assistant  Judge.) 

Ebo.  V,  Sladb. 

Vagrant  Aet—Convieiion, 

A  eonvicHon  under  sect,  4iof  5  Qeo»  4»,  c.  83  {Thm 
Vacant  Act)  which  stated  that  the  defendant 
*'  did  use  a  wrtain  suhUe  erafl,  means,  and  device  ** 
with  intent,  ^c,  is  had  for  uncertainly  in  not  shaw' 
ing  a  convimon  for  an  offence  puntshaMe  by  the 
statute, 

Tms  was  an  appeal  against  a  conviction  by  i^ 

magistrate  at  Bow-street  under  the  4»th  section  of 

5  Geo.  4i  c.  83  (The  Yagrant  Act). 
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Scdlantins,  Seijt,  Be$ley,  aad  0.  MoUkews,  for 
tihe  appellant. 

Stcweley  HiU,  Q.C.  and  Cooper^  for  the  respon- 
dent  (the  convictiiig  magistrate). 

The  GonviotioD  was  as  follows : 

Metropolitui  Folioe  Distriot,  to  wit,— Be  It  remem- 
bered thkt  on  the  Slat  day  of  October,  in  the  yeer  of  oar 
liord  1876,  at  the  Bow-street  PoUee-oonrt,  in  the  ooontj 
of  Middlesex,  and  within  the  Metropolitan  Police  district, 
Henry  Slade  is  conyioted  before  me,  the  ondersigned,  one 
of  the  magistrates  of  the  police-courts  of  the  metropolis, 
■ittiiig  at  the  police-court  aforeeaid,  of  beins  a  rogne  and 
▼Mgabond  within  the  intent  and  meaning  of  the  Btatote 
made  in  the  fifth  year  of  the  reign  of  hie  late  Majesty 
King  Qeorge  IV.,  intituled  an  *'  Act  for  the  Punishment 
of  Idle  and  Disorderly  Persons  and  Bogaes  and  Yaga* 
boada  in  that  part  of  Great  Britain  called  England ' — 
that  is  to  say,  for  that  the  said  Henry  Slade,  on  the  15th 
dagr  of  September,  in  the  year  of  oar  Lord  1876,  at  No.  8, 
Upper  Bedford-place,  in  the  ooasty  and  district 
aforesaid,  did  onJawfally  ase  certain  subtle  craft,  means, 
and  deyioe,  which  subtle  craft,  means,  and  deyioe 
were  that  the  said  Henry  Slade  did  then  and  there  write 
on  a  oertaiikBlate  then  and  there  produced  by  the  said 
Henry  Slade,  certain  words  purporting  to  be,  and  which 
he  intended  to  represent  to  Edwin  &y  Lankeeter  and 
Horatio  Bryan  Donkin  as  being,  words  written  on  the  said 
■late  by  the  spirit  of  a  certain  person  then  deceased— to 
wit,  AUie,  the  alleged  deceased  wife  of  the  said  Henry 
Slade,  to  deoeiTe  and  impoee  on  oertain  of  Her  Majesty's 
■nhjecte— to  wit,  the  said  Edwin  Bay  Lankeater  and 
Horatio  Bryan  Bonkin,  then  and  there  being,  and  for 
which  said  offence  the  said  Henry  Slade  is  ordered  to  be 
committed  to  the  House  of  Correction  at  Coldbath-fields, 
in  the  county  of  Middlesex,  there  to  be  kept  to  hard 
labour  for  the  space  of  three  calendar  months. 

GiTcn  under  my  hand  and  seal  the  day  and  year  first 
■bofe  written  at  the  polioe-coart  aforesaid. 

F.  Flowibs. 

^  BaUantme,  Serjt.,  took  a  preliminary  objec- 
tion that  the  conviction  was  bad  npon  the 
&ce  of  it.  The  statate  nnder  which  it  was 
professed  to  be  made  was  the  5  Geo.  4,  o.  83. 
The  4th  section  provided  that  any  person  pre- 
tending or  professing  to  tell  fortunes  or  using 
any  subtle  craft,  means,  or  device  by  palmistry  or 
otherwise  to  deceive  and  impose  on  any  of  his 
Majesty's  subjects,  should  be  deemed  to  be  a  rogue 
and  vagabond,  and  punishable  with  three  months* 
imprisonment  with  hard  labour.  Tiie  only  mate- 
rial words  under  which  the  conviction  could, 
under  any  possibility,  have  been  supported — 
namely,  "by  palmistry  or  otherwise"  had  been 
omitted.  The  defendant  was,  in  fact,  now  charged 
in  a  form  in  which  it  had  never  been  suggested 
that  he  could  be  charged  and  in  which  no  offence 
was  disclosed.  If  the  words  **  by  palmistry  or 
otherwise  "  were  mere  surplusage,  the  section  was 
wide  enough  to  cover  every  imaginable  fraud, 
including  cheating  at  cards,  false  pretences,  and 
forgery  at  common  law.  In  support  of  the  argu- 
ment that  the  section  had  no  such  operation,  it 
was  only  necessary  to  quote  the  case  of  Johnson  v. 
Fenner  (33  Justice  of  the  Peace),  in  which  the 
Ix)rd  Chief  Justice  Cockbum,  Mr.  Justice  Mellor, 
and  Mr.  Justice  Hannen  held  that  a  conviction  of 
a  man  for  selling  packets  for  a  shilling  in  which 
he  appeared  to  place  a  florin  or  half-crown,  and, 
in  fact  placed  only  a  halfpenny,  could  not  be  sup- 
ported under  the  statute,  although  the  defendant 
might  be  indicted  for  obtaining  money  under  false 
pretences.  In  the  case  of  Monck,  which  had  been 
pcurtly  argued  in  the  Exchequer  Division  of  the 
Bigh  Court  of  Justice,  the  words  "  by  palmistry 
cnr  otherwise  "  were  inserted,  which  in  this  convic- 
tion were  omitted.  ' 
HiU, — The  words  "  by  palmistry  or  otherwise," 


afcer  consideration,  had  been  advisedly  omittad 
and  he  did  not,  at  that  stage  of  the  proceedinffs, 
ask  for  any  amendment.  There  were  two  mooM 
in  which  a  conviction  could  be  correctly  drawn, 
either  by  following  the  words  of  the  statute  or  by 
setting  out  the  means  used  to  deceive,  so  that  th!a 
court  could  judge  whether  it  was  an  ofifenoa 
against  the  statute  or  not.  In  this  conviction, 
instead  of  using  the  bare  words  of  the  statate, 
that  the  offence  was  "  by  palmistry  or  otherwise," 
the  appellant  was  charged  with  using  subtle  craft, 
means,  and  devices,  and  it  was  then  set  out  in 
exteneo  what  the  craft,  means,  and  devices  were, 
BO  that  the  court  might  see  that  the  ofEence  was  an 
offence  against  the  statute.  The  offence  was 
cognate  to  palmistry.  If  he  had  stated  it  as  **  by 
palmistry  or  otherwise,"  the  conviction  would 
nave  been  bad  for  uncertainty. 

The  Assistant- Judge. — There  could  be  no  better 
illustration  than  this  case  of  the  justice  and  neces- 
sity of  the  rule  that  summary  oonvictions  must 
show  upon  the  face  of  them  everything  required  to 
give  the  magistrate  jurisdiction,  and  that,  there- 
fore, in  reciting  the  statute  under  which  he  acts, 
care  must  be  taken  to  state  it  correctly,  and  not  to 
omit  qualifying  words  which  add  an  indispensable 
element  to  the  character  of  the  offence  with  which 
the  law  authorises  him  to  deal,  and  that,  therefore, 
the  facts. themselves  must  be  set  out  so  that  the 
court  may  judge  whether  they  amount  in  law  to 
the  specined  offence.  The  clause  in  the  Vagrant 
Act  upon  which  this  conviction  proceeds  enacts 
that  "  every  person,  pretendinc;  or  professing  to 
tell  fortunes,  or  using  any  subtle  craft,  means,  or 
device  by  palmistry  or  otherwise  to  deceive  and 
impose  on  any  of  his  Majesty's  subjects,  shall  be 
deemed  a  rogue  and  a  vagabond  within  the 
meaning  of  the  Act,  and  be  committed  to  the 
House  of  Correction,  and  there  be  kept  to  hard 
labour  for  any  term  not  exceeding  three  months." 
The  conviction,  as  the  learned  serjeanc  has  ob- 
jected, does  not  charge  the  offence  in  the  words  of 
the  Act.  Contrary  to  ihe  general  rule  to  be 
observed  in  this  respect,  in  its  statement  of  the 
offence,  it  follows  them  in  part  only,  inasmuch  as 
it  omits  the  words  "  by  palmistry  or  otherwise," 
which  are  of  vital  importance,  bemg  descriptive  of 
the  character  of  the  craft  or  device  intended  by 
the  statute.  The  reasons  for  this  omission  and 
for  framing  the  conviction  in  its  present  form 
are  not  far  to  seek.  If  the  particular  description, 
"by  palmistry,"  were  applicable  to  the  case,  it 
was  unnecessary  to  avoid  it;  and  if  the  facts  had 
been  such  as  to  bring  the  case  within  the  meaning 
of  the  general  words  preceded  by  the  particular 
description,  it  would  be  sufficient  to  quote  the 
language  of  the  enactment  and  then  proceed  to 
set  out  the  acts  and  circumstances  relied  upon  to 
eonstitute  the  offence.  From  either  point  of  view 
the  omission  of  these  qualifying  words  occurring 
in  the  statute  is  significant  of  the  difficulty  felt  in 
placing  them  in  juxtaposition  with  the  actual 
facts.  Mr.  Hill,  however,  contends  that  the  con- 
viction is  sufficient  on  the  face  of  it  for  this  pur- 
pose. The  court  is  of  the  contrary  opinion.  The 
word  "otherwise"  following  the  particular  descrip- 
tion or  example  in  a  penal  statute  must,  of  course, 
be  construed  in  accordance  with  the  restrictive 
rule  applicable  in  such  cases — that  is  to  say,  the 
means  used  to  deceive  and  impose  must  be  by 
palmistry  or  a  craft  or  device  ejaadem  generis. 
The  judgment  of  the  Court  of  Queen's  Bench  in 
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Johmon  v.  Fenner,  referred  to  by  the  learned 
Seijeent  is  conclusive  on  this  point ;  and,  inasmaoh 
as  the  conviction  omits  these  essential  and 
qualifying  words,  and  then  sets  out  facts  which 
qiight  possibly  constitute  an  offence  under  the 
enactment  haa  it  contained  no  such  qualifying 
words,  but  which  might  or  would  amount  to  no 
offence  had  the  Act  been  properly  set  out,  we 
think  it  is  bad  upon  the  face  of  it ;  and,  as  the 
learned  counsel  for  the  Grown  has  declined  to  ask 
the  court  to  amend  it,  we  must  quash  this  convic- 
tion. 

Solicitors :  Munton ;  SoUcUor  to  the  Treasury. 


S^mtm  Court  al  |ubxcatu«. 

COURT  OF  APPEAL. 

SITTINGS  AT  WESTMINS'raB. 

fieportod  by  W.  Applbtoh,  Baq.,  Barriator<«t-LAW. 

Tuesday,  Feb.  22, 1876. 

(Before  Cockbubn,  G.J.,   Mslush,  L.J^  and 
Mellob  and  Gbovs,  JJ.) 

BSOWN  V.  EVAHS. 

Mvnieipai  Corporations  Act  1835  (5  4*  6  WUL  4.  e. 
76),  s,  1Q2--Amend7nent  Act  1861  (24  4*  25  Vict. 
€.  75),  s.  5 — Clerk  of  the  peace  for  the  county — 
OlerJe  to  the  justices  of  the  borough — Appointment 
of  same  person  to  both  offices — Liability  of 
appovnti/ng  justices  to  pencdty. — Qui  tarn  action. 

By  sect,  102  of  theb^6  Will.  4,  c.  76,  the  justices 
of  every  borough  to  which  a  separate  commission 
of  the  peace  is  granted,  ma/y  appoint  a  fit  person 
to  be  thevr  derk.  ....  Provided  thai  U  shobU 
not  be  lawful  for  the  said  justices  to  appoint  or 
continue  as  such  clerk  to  the  justices  any  person 
filling  certain  offices  named  in  the  Act, 

Sect.  5  of  the  Municipal  Corporations  Aet  Amend' 
mentAct  1861  (24  ^25  Vict.  c.  75),  repeals  the  dis- 
qualifying provisions  of  sect.  1Q2  of  the  principal 
Act,  and  enacts  that,  "from  and  after  the  passing 
of  this  Act,  it  shaU  not  be  lawful  for  the  justices  of 
any  borough  to  appoint  or    continue  as  thevr 

clerk,  any,  Src or  the  clerk  of  the  peace  of 

such  borought  or  .of  the  county  in  which  suck 
borough  is  sUuale,  or  the  partner  of  any  such 

clerk  of  the  peace,  Sfc and  any  person  who 

shaU  in  anywise  offend  in  the  premises,  shall,  for 
every  such  offence,  forfeit  and  pay  the  sum  of  1002. 
one  moiely,  Sfc Provided  that  nothing 

'  herein  contained  shall  prevent  the  justices  of  any 
borough  re-appointing,  as  thevr  derk,  any  derk 
of  the  peace,  or  partner  of  such  derk  of  the  peace, 
of  their  borough,  or  of  the  county  in  which  such 
borough  is  situate,  who,  at  the  time  of  the  passing 
of  this  Act  shall  be,  or  who  shall  not  at  the  tims 
of  stAch  re-appolntment  have  cecued  to  be,  the  derk 
of  such  justices.** 

In  June  1845,  P.,  who  was  a  partner  in  the  firm  of 
P.  and  F.,  solicitors,  in  the  borough  of  Newport, 
Monmouthshire,  was  appointed  clerk  to  the 
borough  justices.  In  March  1848,  P.,  being  still 
a  member  of  the  firm,  was  appointed,  and  acted  as 
clerk  of  the  peace  of  the  county  of  Monmouth,  and 
he  filled  the  appointment  untU  his  death  in  June 
1874.  P.,  soon  after  his  appointment,  appointed 
F.,  his  partner,  deputy  derk  of  the  pease,  and  from 
1870  until  P.'s  death  F.  discharged  all  the  duties 


of  the  office.  Upon  the  passing  of  the  Municipal 
Corporations  Act  Amendment  Act  1861,  the 
borough  justices  appointed  F.  their  derk,  and  he 
continued  to  act  as  such.  On  P.'s  decUh  F.  was, 
on  the  2Uh  June  1874,  appointed  derk  of  the 
peace  of  the  county  of  Monmouth,  and  has  con» 
tinued  to  act  in  that  capacity. 

On  the  9th  Nov.  1874,  the  justices  of  (he  borough 
held  a  meeting,  and  passed  the  following  resolur 
Hon :  "  If,  and  so  far  as  it  may  be  necessary  in 
accordance  with  the  provisions  of  sect.  5  of  the 
Btatuie  24  ^  25  Vict.  e.  75,  Mr.  F.  be  re-ap- 
pointed derk  to  the  said  justices  of  the  said 
borough.**  F.  afterwards  continued  to  fill  the 
offices  of  clerk  of  the  peace  of  the  county,  and 
derk  to  the  borough  justices. 

The  defendant,  a  borough  justice,  took  part  in  the 
meeting  of  the  9th  Nov.  1874,  and  voted  for  the 
above  resolution.  The  plaintiff  brought  a  qui 
tam  astion  against  the  defendant  to  recover  the 
lOOL  penalty  under  sed.  5  of  the  24|-  25  Viet, 
c.  7b,  for  appointing  and  continuing  P.  derk  to 

•  the  borough  justices,  he  being  at  the  same  time 
derk  of  the  pease  of  the  county. 

Held  {affirmmg  the  judgment  of  the  Exchequer 
Division),  that,  on  the  true  construction  of  the 

Proviso  attached  to  sect.  5  of  the  24i  if  25  Vict.  e. 
5,  the  defendant  was  not  liable. 
This  was  an  appeal  from  a  decision  of  the 
Exchequer  Division  giving  judgment  for  the  de- 
fendant on  a  special  case  stated  for  the  opinion  of 
the  court  by  a  judge  sitting  at  Nisi  Prius. 

The  case  in  the  court  below  is  fully  reported 
33  L.  T.  Eep.  N.  S.  737,  where  the  special  case 
and  the  arguments  and  judgments  are  fully  set 
out. 

For  the  purposes  of  this  report  the  facts  suffi- 
ciently appear  from  the  head  note  above. 

Sir  Henry  James,  Q.C.  (with  him  Horace  Wright 
and  A.  T.  Lawrence),  for  the  plaintiff. — The 
question  is  whether  under  the  proviso  in  the  5th 
section  of  the  24  &  25  Yict.,  c.  75,  the  penalty  can 
be  recovered  against  the  defendant  for  the  reap- 
pointment of  Mr.  Fox  as  clerk  to  the  justices.  The 
proviso  was  put  in  to  protect  the  vested  interests 
of  persons  employed  as  clerks  to  the  justioes  at 
the  time  of  the  passing  of  the  Act,  or  it  was  to 
protect  magistrates  from  incurring  the  penalties 
for  reappointing  such  persons  as  clerks  to  the 
justices.  The  proviso  can  only  protect  the  vested 
interests  existing  at  the  time  of  the  passing  of  the 
Act.  Therefore  Mr.  Fox  must  have  been  clerk  of 
the  peace  of  the  county,  and  clerk  to  the  borough 
justices  at  the  time  of  the  passing  of  the  Act  m 
order  to  come  within  the  protection  of  the  pro- 
viso. "  Nothing  herein  contained  shall  prevent 
the  justices  of  any  borough  reappointing  means 
that  the  person  who  at  the  passing  of  the  Act  is 
clerk  of  the  peace  of  the  county  and  clerk  to  the 
justices  (the  latter  office  being  vacated  at  the 
passinc;  of  the  Act  by  his  holding  another  incom- 
patible) one  may  be  reappointed.  The  magis- 
trates can  only  reappoint  once  so  as  to  be 
protected  by  the  proviso  The  words  in  the 
proviso  "  who  at  the  time  of  the  passing  of  this 
Act  shall  be,  or  who  at  the  time  of  such  reappoint- 
ment shall  not  have  ceased  to  be "  must  be 
construed  as  if  the  word  "  or "  was  "  and."  If 
not  the  proviso  practically  repeals  the  enacting 
part.    They  cited. 

Reg.  V.  Fom,  29  L.  J.  54,  M.  0. ; 
Uiiword  T.  Thatcher,  2  T.  B.  81. 
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Jiif  {Bodham  with  bim),  fw  the  defendaot. — 
The  whole  question  tares  on  sect.  5.  If  this  case 
oomes  within  the  natural  meaning  of  the  proviso, 
the  court  will  not  interpolate  words.  The  section 
deals  with  the  yestea  interests  of  a  man  qud 
dork  to  the  justices  at  the  passing  of  the  Act. 
It  proyides  f or  the  continuity  of  his  office.  The 
word  "  reappointment "  would  equally  apply  to  a 
person  who  was  clerk  to  the  justices  at  the  time 
of  the  passing  of  the  Act,  and  afterwards  became 
the  clerk  of  the  peace  to  the  county,  provided  he 
always  continued  clerk  to  the  justices.  The 
proviso  contemplates  the  contingent  probability 
of  the  clerk  to  the  justices  becoming  clerk  of  the 
peace  to  the  county.  The  notice  of  action  is  not 
Bofficient.  It  alleges  an  incorrect  date  for  the  re- 
appointment. 

tAs  the  judgment  of  the  court  (post)  was  for  the 
defendant  upon  the  construction  of  the  section,  it 
became  unnecessary  to  decide  upon  the  sufficiency 
or  otherwise  of  the  plaintiff 's  notice  of  action.] 

Sir  H.  James,  Q'O.,  replied. 

CocKBUKN,  G.J. — I  am  of  opinion  that  the  defen- 
dant is  entitled  to  our  judgment.  Of  all  the 
instances  of  bungling  legislation  this  appears  to 
me  to  be  the  most  remarkable.  The  proviso  which 
comes  in  at  the  end  of  sect.  5  of  the  Municipal 
Corporations  Amendment  Act  is  in  direct  opposi- 
tion to  the  former  enacting  clause,  and  entirely 
frustrates  its  operation.  The  only  way  in  which  it 
occurs  tome  that  this  contradiction  in  the  Act  could 
have  occurred  is  that  the  framer  of  the  bill  was 
induced  to  add  the  proviso  by  a  clerk  of  the  peace. 
The  words  of  that  proviso  are  bo  large,  so  com- 
prehensive and  so  positive^  that  I  am  unable  to  see 
my  way  out  of  giving  effect  to  them  in  this  case. 
If  the  object  of  the  Legislature  is  frustrated,  it  is 
not  the  fault  of  courts  that  have  to  construe  the 
section.  Our  judgment  will,  therefore,  be  for  the 
defendant. 

MsLUSH,  L.J. — ^I  am  of  the  same  opinion.  The 
object  of  the  proviso  is  evidently  to  indemnify 
clerks  to  the  justices  at  the  time  of  the  passing  of 
the  Act  who  are  clerks  of  the  peace  of  the  county, 
and  the  question  for  us  to  decide  is,  to  what  extent 
has  this  indemnity  gone.  Does  the  proviso  mean 
that  the  justices  may  reappoint  as  their  clerk  any 
person  who,  at  the  time  of  the  passing  of  the  Act, 
was  clerk  of  the  peace  of  the  borough  or  county, 
or  does  it  eo  further  and  mean  that  any  person 
who  was  clerk  to  the  justices  at  the  passing  of  the 
Act,  if  be  afterwards  became  clerk  of  the  peace  .of 
the  borough  or  county,  might  be  reappointed  clerk 
to  the  justices  P  In  order  to  decide  this  we  must 
look  at  what  the  Legislature  has  said,  and  I  think 
the  latter  construction  of  the  proviso  is  the  pro- 
per one.  I  have  come  to  that  conclusion,  because 
the  language  of  the  proviso  is  that  the  justices 
shall  or  may  re-appoint  as  their  clerk  any 
clerk  of  the  peace,  "who,  at  the  time  of  the 
passing  of  the  Act,  shall  be"  clerk  to  the 
jnatices.  But  this  is  not  the  case  with  respect 
to  clerks  of  the  peace  of  the  county.  The  Act 
does  not  soeak  of  the  clerk  of  the  neace  of  the 
county  as  a  person  who  "  shall  be  "  clerk  of  the 
peace  at  the  passing  of  the  Act.  We  are  com- 
pelled to  give  one  of  two  constructions  to  the 
proviso.  We  must  either  construe  *'  or  "  to  mean 
**  and,"  or  we  must  construe  the  proviso  according 
to  what  in  my  opinion  is  the  true  meaning  of  it, 
that  any  person  who,  at  the  time  of  the  passing  of 
the  Act,  was  clerk  to  the  justices,  m'ght  be  re- 


appointed as  such,  on  his  becoming  clerk  of  the 
peace  of  the  borough  or  county. 

Mellob,  J. — I  am  of  the  same  opinion.  The 
proviso  takes  away  the  whole  effect  of  the  enacting 
clause,  and  is  quite  contrary  to  the  policy  of  the 
Legislature  in  passing  the  Act,  but  the  words 
of  tne  proviso  are  so  wide  and  so  positive  that  I 
cannot  escape  from  the  conclasion  that  the  defen- 
dant has  acted  within  the  meaning  of  it,  and  is 
not  liable. 

Gbove,  J. — I  have  had  considerable  doubt  in  the 
course  of  this  case,  and  that  doubt  is  not  entirely 
removed,  but  I  do  not  feel  justified  in  saying  that 
of  the  two  constructions,  the  construction  g^ven  to 
the  proviso  by  the  Court  of  Exchequer  was  wrong. 
The  whole  section  can  at  least  oe  consistent^ 
construed,  if  the  interpretation  of  Lord  Justice 
Mellish  be  adopted.  The  strange  result  then 
follows  that  the  proviso  qualifies  a  person  to 
become  in  the  position,  which  it  is  the  veiy  object 
of  the  enacting  part  of  the  section  to  prevent  him 
from  occupying. 

Judgment  for  ths  defendant    Judgm^ent  helow 
affi/rmed. 
Solicitors  for  the  plaintiff*,  OlenneU  and  Fraser. 
Solicitors  for  the  defendant,  Hwnt  and  Bon. 


June  22  and  23, 1876. 

(Before   James  and  Mellish,  L.JJ.,  Baggallat, 

J. A.  and  Quain,  J.). 

I      The  Tottenham  Local  Boasd  op  Health  v. 

EOWELL. 

The  Public  Health  Act  1848—11  &  12  VicL,  c.  63, 
88.  69  and  129 — Local  Government  Act  1858 — 
Amendment  Act  1861,  24  ^  26  Vict  c.  61,  ».  24— 
11  4*  12  Vict.  c.  43,  *.  11 — Paving  and  eewering 
streets — Proceedings  by  local  board  in  County 
Court  to  recover  expenses — Limitation  of  time 
within  which  such  proceedings  may  be  taken. 

The  plaintiffs,  a  local  board  acting  under  the  prO' 
visions  of  the  Public  Health  Act  1848,  on  the 
2bih  Oct.  1864,  served  a  notice  on  R.  {amongst 
others)  requiring  him  to  seufer,  level,  channel,  and 
repair  a  street  upon  which  property  belonging  to 
him  abutted.  U.  not  having  complied  with  the 
notice  of  the  plaintiffs,  early  in  1865,  themselves 
executed  the  necessary  works,  and  their  surveyor 
made  an  apportionment  amongst  the  different 
owner's  and  occupiers  of  property  abutting  on  the 
street  of  the  expenses  incurred  by  the  board  in 
completing  the  works.  On  the  ISth  Feb.  1873, 
a  notice  of  the  apportionment  was  duly  served 
on  22.,  stating  that  the  amount  payable  by 
him  was  131.  5».  and  interest ,  and  informing  him 
that  unless  he  disputed  the  apportionment  within 
three  months  it  would  be  conclusive  against  him. 
R,  did  not  dispute  the  apportionment ,  and  after 
three  months  had  expired  a  demand  for  paym£nt 
was  served  upon  him  for  the  plaintiffs.  R. 
shortly  afterwards  died,  and  on  the  Sth  Jane  1875, 
the  money  not  having  been  paid,  the  plaintiffs 
issued  a  plaint  in  a  County  Court  to  recover  it 
from  the  defendant,  wlio  was  R.*s  executor. 

Held  (affirming  the  decision  oj  tlie  Divisional  Court 
of  Appeil),  that  the  plaintiffs  were  not  entitled  to 
sue  in  the  County  Court  for  the  recovery  of  the 
money,  as  six  months  had  elapsed  after  the  eX' 
piration  of  the  period  of  three   months  within 
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which  B.  might  have  disputed  the  apportionment, 
and  the  limUation  provided  hy  sect,  11  of  the  11 
jr  12  Vict,9  c.  48,  applied  as  well  to  proceedings 
taken  in  the  County  Cowrt  as  to  those  taken  before 
justices. 
This  was  an  appeal  from  a  decision  of  the  Divi- 
Bional  Court  or  Appeal.     The  facts  sufficiently 
appear  from  the  head  note  to  this  report.    The 
-DiviAional    Court  of   Appeal    (Cleasby,  B.,  and 
Field,  J.)  gave  judgment  lor  the  defendant,  hold- 
ing, on  t£e  authority  of  the    West  Sam  Local 
Boa/rd  Y.  Maddanis,(a)  that  the  plaintiffs  could 
not  maintain  their  action,   six    months    having 
elapsed  before  the  action  was  brought  from  the 
time  that  their  right  to  sue  accrued.    The  plain- 
tiffs appealed  from  this  judgment. 

By  the  11  &  12  Vict.  c.  43  (Jervis's  Act)  s.  11, 
it  is  enacted  *'  that  in  all  cases  where  no  time  is 
alrelbdy  or  shall  hereafter  be  specially  limited 
for  making  any  such  complaint  {i.e.,  a  complaint 
upon  wl^ich  an  order  for  the  payment  of  money  or 
otherwise  can  be  made),  or  laying  such  informa- 
tion in  the  Act  or  Acts  of  Parliament  relating  to 
each  particular  case,  such  complaint  shall  be 
made,  and  such  information  shall  be  laid,  within 
six  calendar  months  from  the  time  when  the 
matter  of  such  complaint  or  information  respec- 
tively arose." 

By  the  Public  Health  Act  1848  (11  &  12  Vict. 
c.  63),  B.  69,  '*  In  case  any  present  or  future  screet, 
or  any  part  thereof  (not  being  a  highway)  be  not 
aewered,  levelled,  paved,  flagged,  and  channelled 
to  the  satisfaction  of  the  local  board  of  health, 
such  board  may,  by  notice  in  writing  to  the 
respective  owners  or  occupiers  of  the  premises 
fronting,  adjoining,  or  abutting  upon  such  part 
:thereof  as  may  be  required  to  be  sewered,  levelled, 
paved,  flagged,  or  channelled,  require  them  to 
flower,  level,  pave,  flag,  or  channel  the  same  within  a 
time  to  be  specified  in  such  notice ;  and  if  such  notice 
be  not  complied  with,  the  said  local  board  may, 
if  they  shall  think  fit,  execute  the  works  mentioned 
or  referred  to  therein ;  and  the  expenses  incurred 
by  them  in  so  doing  shall  be  paid  by  the  owners 
in  default,  according  to  the  frontage  of  their  re- 
spective premises,  and  in  such  proportion  as  shall 
be  settled  by  the  surveyor,  or,  in  case  of  dispute, 
as  shall  be  settled  by  arbitration  (having  regard 
to  all  the  circumstances  of  the  case)  in  the  manner 
provided  by  this  Act ;  and  sach  expenses  may  be 
recovered  from  the  last  mentioned  owners  in  a 
summary  manner,  or  the  same  may  be  declared 
by  order  of  the  said  local  board  to  be  private  im- 
provement expenses,  and  be  recoverable  as  such 
in  the  manner  hereinafter  provided." 

Sect.  129,  "  In  all  cases  in  which  the  amount  of 
any  damages,  costs,  or  expenses  is  by  this  Act 

(a)  The  Wett  Ham  Local  Board  of  Health  v.  Maddams 
was  heard  before  the  Queen's  Benoh  Division  on  appeal 
from  the  County  Court  of  Middlesex,  on  22Qd  Jan.  1876. 
The  action  was  brought  in  tbe  County  Court  by  the 
Local  Board  to  reoover  the  defendant's  proportion  of 
expenses  incurred  by  the  board  in  sewering,  paving,  &o. 
certain  streets  on  which  the  defendant's  land  abutted 
The  defendant's  proportion  was  settled  in  Sept.  1865,  and 
the  action  was  brought  in  May  1875.— />ay,  Q.C.  {W.  O, 
Harrison  with  him)  for  plaintiffs.— (7rani/iam  for  the 
defendant.— The  Queen's  Bench  DlTision  (Blaokbum 
and  Field,  J  J.),  held  that  the  limitation  of  six  months 
within  which  proceedings  conld  be  taken  by  the  local 
board  before  two  justiees  (under  11  A 12  Vict  o.  43,  s.  11), 
applied  also  to  proceedings  taken  at  the  option  of  the 
local  board  in  County  Courts  (under  24  A  25  Vict.  o.  61, 
a.  24). 
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directed  to  be  ascertained  or  reoovered  in  a  sum* 
mary  manner,  the  same  may  be  ascertained  by  and 
recovered  before  two  justices." 

By  the  Local  Government  Act  (1858)  Amendr 
ment  Act,  1861  (24  &  25  Tiot.  o.  61),  s.  24,  <<  Pro- 
ceedings for  recovery  of  demands  below  20L, 
which  local  boards  are  now  empowered  by  hnr 
to  recover  in  a  summary  manner,  may,  at  the 
option  of  the  local  board,  be  taken  in  the  County 
Court  as  if  such  demands  were  debts  within  the 
cognizance  of  such  courts." 

11  &  12  Yict.,  c.  63,  and  21  &  22  Vict.,  c.  89,  axe 
repealed  by  the  Public  Health  Act,  1875  (38  At  89 
Yict.,  c.  55.),  s.  343 ;  but  s.  261  of  the  last-named 
statute  re-enacts  24  &  25  Yict.,  o.  61,  s.  24,  the 
jurisdiction  of  County  Qourts  being  extended  to 
demands  below  bOl, 

J.  Brown,  Cj.O.  and  B,  E.  Webster  for  the 
plaintiffs. — ^The  action  was  brought  by  tbe  plain- 
tiffs when  more  than  six  months  had  expired  after 
notice  of  the  apportionment  had  been  g^ven  to  the 
defendant,  and  aHer  the  time  had  elapsed  within 
which  he  could  dispute  that  apportionment.  The 
question  is  whether  the  general  limitation  of  six 
months  mentioned  in  sect.  11  of  the  11  &  12  Yi<st^ 
c.  43,  applies  to  proceedings  by  local  boards  in 
a  County  Court,  as  well  as  to  proceedings  taken  in 
a  summary  manner  before  justices.  We  contend 
that  the  limitation  does  not  apply  in  the  former 
case.  Sect.  129  of  the  11  &  12  Yict.,  o.  63,  saye 
that  in  all  cases  in  which  the  amount  of  any 
damages,  costs,  or  expenses  is  by  the  Act  directed 
to  be  ascertained  or  recoverecl  in  a  summary 
manner,  the  same  may  be  ascertained  and  re- 
'  covered  before  two  justices.  The  six  months 
limit  applies  there.  Sect.  11  of  the  11  &  12  YioL» 
CL  43,  applies  only  to  all  cases  where  no  time  is 
provided  within  which  proceedings  may  be  taken 
tor  the  recovery  of  money  before  justioes,  but  by 
sect.  24  of  the  24  &  25  Yict.  c.  61,  demands  below 
20Z.  may  be  recovered  in  the  County  Court  as  if 
such  demands  were  debts  within  the  oognizanoe  of 
such  courts.  The  proceedings  of  the  local  board 
in  the  County  Court,  therefore,  become  the  same 
as  if  the  action  was  for  debt,  and  such  action  can 
be  brouj^ht  within  the  time  fixed  by  Act  of  Parlii^ 
ment — six  years.  The  effect  of  the  acts  is  that 
you  may  go  before  the  justices  to  recover  a  demand 
under  20^.  within  six  months,  and  you  may  after^ 
wards  go  before  the  County  Court  within  six 
years. 

Manisty,  Q.C.  and  Kelly  for  the  defendant. — 
K  the  contention  for  the  plaintiffs  is  right,  a  claim 
by  a  local  board  under  20Z.  can  be  recovered  in 
the  Countv  Court  at  any  time  within  six  ji 
whilst  a  claim  above  that  sum  which  can  be 
forced  only  before  two  justices,  can  only  be 
covered  w«thin  six  months.  The  true  meaning 
is  that,  under  the  11  &  12  Yict.  c.  69,  the 
local  board  must  take  proceedings  within  six 
months  before  justices,  and  under  the  24  &  26 
Yict.  c.  61,  s.  24,  they  may,  at  their  option,  take 
proceedings  in  the  County  ^Court  within  the  same 
time.  [MsLLisH,  L.  J. — I  think  there  would  be  no 
option  to  go  before  the  County  Court  when  the 
six  months  had  expired.  The  option  ceases  when 
the  jurisdiction  of  the  County  Court  oomes  to  an 
end.] 

J.  Brown,  Q.C.,  replied. 

Jamiss,  L.J. — 1  am  of  the  opinion  that  the  de> 
cifiion  of  the  court  below  ought  to  be  affirmed. 
The  very  point  which  is  now  argued  before  qb 
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«M  oottBidered  and  decided  by  the  Oourt  of 
teeen's  Bench  before  this  case  {The  WeH  Ham 
Local  Board  y.  Maddams  {vhi  sup.).  It  was  there 
decided  that  the  six  months  limitation  as  to  pro- 
osedioffs  before  magistrates  applied  also  to  the 
prooeedings  in  the  Coant^  Court.  I  shonid  be 
bath  to  ovemile  that  decision  onless  I  was  sare 
it  was  wrong,  bat,  on  the  oonfcraiy,  I  am  of 
opinion  that  the  tme  constrnction  of  these  sec- 
tuiDs  of  the  Actfullj  bears  oat  the  view  taken  by 
the  Goort  of  Qnoen's  Bench.  It  is  the  general 
novision  of  the  Act  that  snms  claimed  by  Local 
ooards  shall  be  recoverable  in  a  summary  manner 
before  two  justices  within  six  months,  and  then 
there  is  an  option  given  to  the  local  board  by  a 
Bubeequent  Act  to  proceed  before  the  County 
Court  instead  of  justices.  There  seems  to  me  no 
sufficient  reason  why  the  general  object  aimed  at 
by  the  Act  should  not  apply  as  well  to  proceed- 
ings before  the  County  Court  as  before  the  justices. 
The  claim  may  be  enforced  in  the  County  Court  so 
long  only  as  the  remedy  exists  before  the  justices, 
bat  I  am  of  opinion  that  when  the  time  has  gone 
hj  within  wmch  the  claim  would  be  enforced 
before  the  justices,  the  plaintiffs  are  also  barred 
from  proceeding  in  the  County  Court. 

KsLLiSH,  L.  J. — I  am  of  the  same  opinion.  The 
(Riestion  turns  on  the  construction  of  sect.  24  of 
tne  24  &  25  Yict.  c.  61.  Before  the  passing  of 
that  Act,  the  expenses  incurred  by  the  local 
board  in  paving  and  sewering  streets  were  re- 
coverable before  two  justices  within  six  months 
and  not  afterwards.  The  jurisdiction  of  the 
justices  was  not  then  confined  to  claims  under 
201.  This  beinff  the  state  of  things  the  Legis- 
lature passed  £e  new  enactment  enabling  local 
boards  to  enforce  payment  of  claims  under  201.  in 
the  County  Court.  It  is  quite  impossible  to 
suppose  that  the  Legislature  meant  by  sect.  24 
that  claims  under  20L  might  be  recovered  at  any 
'Jme  within  six  or  twenty  years,  whilst  proceed- 
inp  to  recover  sums  over  20L  must  be  taken 
within  six  months.  That  would  be  an  absurd 
construction  of  the  section,  and  we  ought  not  so 
to  constme  it  unless  obliged  to  do  so  by  the 
express  words  of  the  Act.  What  is  said  is  that  in 
oraer  to  recover  claims  below  202.  you  may,  at 
your  option,  go  before  the  Countv  Oourt  as  well 
as  before  the  magistrates.  I  think  the  meaning 
is  clear  that  as  long  as  you  could  take  proceedings 
before  the  magistrates  to  recover,  so  long  may 
you  ffo  to  the  County  Court.  It  follows  that  inas- 
much as  the  right  to  go  before  the  justices  was 
Vme  at  the  time  when  these  proceedings  were 
taken  before  the  County  Court,  the  plaintiffs  had 
lost  their  right  to  proceed  at  all,  and  could 
exercise  no  option. 

Bi.G«ALLA.T,  J  Jl.,  and  Quain,  J.,  concurred. 
Judgment  below  affirmed.    Appeal  dismissed. 

Solicitors  for  plaintiffs.  Heath  and  Parker. 

Solicitors  for  defendant^  Feckham^  Maitland, 
u»dFechham. 


QUEEN'S  BENCH  DIVISION. 
Beportfd  by  J.  X.  Imlt.  Bki.,  aad  K.  W.  MoKMLUm,Wm 


Nov.  17, 1876,  and  Jan.  16, 1877. 
Babbits  v.  Cox. 

Land-tax— Exemption — 8Ue  of  a  hospital—^  W. 
^  M.  c.  1,  8.  5—38  Geo.  8,  c.  5,  s.  29—42  Oeo,  3, 
0. 116, «.     . 

Plaintiff  was  lessee  of  land  which  was  the  site  of  a 
hospital  existing  before  the  Land'Tax  Acts  1692 
ana  1798,  but  removed  by  decree  of  the  Oourt  itf 
Chancery  in  1849,  and  then  discharged  from  the 
charitable  trust. 

The  Act  0/1692  exempted  all  sites  of  hospitals,  and 
by  the  Act  of  1798,  s.  29,  dU  iands  prevumsly 
assessed  were  to  be  liable  to  be  charged  to  land- 
tax,  and  no  other  lands,  tenements,  or  heredita- 
ments  then  belonging  to  any  hospital  or  alms' 
house,  or  settled  to  any  charitable  or  pums  uses 
as  aforesaid,  should  be  charged  io  land-tam  by 
thai  Act : 

Held  that  the  plaintiff  was  not  exempt  from  the 
land-tax. 

This  was  a  special  case  stated  for  the  opinion 
of  this  Court  by  consent  of  the  parties,  and  pur- 
suant to  an  order  made  under  the  46th  section  of 
the  Common  Law  Procedure  Act  1852. 

This  was  an  action  of  trespass  brought  b^  the 
late  Edward  Harris  Babbits,  and  now  contmued 
bv  Mary  Ann  Babbits,  his  executrix.  The  said 
Edward.  Harris  Babbits  was  the  lessee  of  certain 
land  and  premises  hereinafter  mentioned,  and  this 
action  was  brought  against  the  defendant  who  is 
the  collector  of  land  tax  employed  by  the  oom- 
missioners  of  land  tax  for  St.  George  the  Martyr, 
Southwark,  for  seizing  the  plaintiff's  goods,  and 
the  case  is  stated  for  the  purpose  of  obtaining  the 
opinion  of  the  court  upon  the  question  whether 
the  plaintiff  was  liable  under  the  circumstances 
set  out  in  this  case  to  be  charged  and  assessed 
to  land  tax  under  38  Gbo.  3,  c.  5,  and  42  Geo. 
3,  c.  116. 

1.  In  the  commenoement  of  the  17th  century 
the  wardens  and  commonalty  of  the  mistery  of 
fishmongers  of  the  City  of  London,  being  a  cor- 
poration commonly  called  "The  Fishmongers 
Company,"  purchased  the  freehold  of  a  plot  of 
ground  at  Newington  Butts,  in  the  parishes  of 
Newington  and  St.  George  the  Martyr,  Surrey. 

2.  On  the  28th  April  1615,  Sir  Thomas  Hunt 
by  his  will  of  that  Hate,  gave  to  the  said  company 
20/.  a  year  to  build  an  hospital  containing  houses 
for  six  poor  men  free  of  the  company. 

3.  On  the  18th  Nov.  1616,  the  company  received 
a  sum  of  501.  from  one  Bobert  Spence  towards  the 
erecting  of  twelve  or  more  almshouses  for  the  poor 
of  the  said  company. 

4.  On  the  26th  Ma;r  1617,  at  a  court  of  the  said 
company,  it  was  decided  to  lay  out  4002.  upon  the 
erection  of  dwellings  for  twelve  persons,  including 
the  purchase  of  the  ground.  Out  of  this  money 
the  plot  of  ground  mentioned  in  paragraph  1 
was  purchased. 

5.  On  the  2nd  Oct.  1618,  letters  patent  were 
obtained  whereby  James  I.,  on  the  company's 
petition,  granted  licence  to  the  then  wardens  of 
the  company  to  erect  and  establish  in  the  parishes 
of  Newmgton  and  St.  George,  in  the  county  of 
Surrey,  or  one  of  them,  one  hospital  or  almshouse 
for  the  habitation  and  relief  of  so  many  poor 
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people,  men  and  women,  free  of  the  company,  as 
to  the  said  wardens  and  assistants  of  the  said 
oompany,  and  their  successors,  should  seem  fit,  to 
he  called  St.  Peter's  Hospital,  founded  by  the 
wardens  iEuid  commonalty  of  the  mistery  of 
fishmongers  in  the  City  of  London,  in  the  parish 
of  St.  George  in  the  county  of  Surrey ;  and  the 
wardens  and  assistants  of  the  said  company  for  the 
time  being  were  incorporated  by  the  name  of 
**  The  Governors  of  St.  Peter's  Hospital,  founded 
by  the  wardens  and  commonalty  of  ths  mistery 
of  fishmongers  in  the  City  of  London,  in  the 
parish  of  St.  George  in  the  county  of  Surrey,  and 
of  the  lands,  possessions,  revenues,  and  goods 
thereof,"  with  power  to  use  a  common  seal  and  to 
hold  lands,  &c.,  and  to  make  laws  and  statutes  for 
the  government  of  the  hospital. 

On  the  16th  Nov.  1618,  Wm.  Hunt,  Esq.,  son 
and  heir  of  Sir  Thomas,  in  accomplishment  of  his 
father's  will,  granted  to  "  the  governors  of  St. 
Peter's  Hospital,  &c.,"  an  annuity  of  202.  to  be 
employed  as  in  the  said  Sir  Thomas  Hunt's  will 
mentioned.  This  annuity  was  granted  in  lieu  of 
the  annuity  left  by  Sir  Thomas. 

7.  The  governors  of  St.  Peter's  Hospital  built 
on  the  land  bought  as  aforesaid  a  hospital  con- 
taining thirteen  almshouses. 

8.  On  the  23rd  Nov.  1618,  at  a  court  of  the 
oompany  held  on  that  day,  it  was  ordered  that 
there  should  be  placed  in  the  hospital  at  Christ- 
mas then  next  thirteen  poor  men  and  women,  six 
of  whom  were  to  receive  28.  weekly. 

9.  Several  other  gifts  have  subsequently  been 
made,  under  which  the  hospital  has  been  main- 
tained and  increased. 

10.  Richard  Edmonds,  by  his  will,  dated  the 
29th  Dec.  1620,  gave  to  the  com  pony  a  certain 
freehold  tenement,  in  order  that  they  might  out 
of  the  rent,  when  sufficient  had  accumulated, 
build  two  almshouses  to  adjoin  the  almshouses  of 
the  said  company,  called  St.  Peter's  Hospital.  The 
tebtator  afterwards  corrected  this  devifie  by  a 
codicil,  giving  the  house  to  the  Goveiiiors  of  St. 
Peter*s  Hospital,  &g, 

11.  On  the  9th  Oct.  1626,  these  two  almshouses 
were  finished,  and  the  almspeople  were  admitted 
into  them  and  into  another  almshouse  which  had 
been  then  lately  also  erected  by  the  Governors  of 
St.  Peter's  Hospital. 

12.  Seven  more  almshouses  were  afterwards 
added  to  the  hospital,  which  were  erected  by  the 
governors  at  the  expense  of  the  company.  The  last 
mentioned  ten  almshouses  were  erected  by  the 
governors  on  the  land  purchased  by  the  company, 
as  mentioned  in  paragraph  1. 

13.  In  1636,  the  old  hospital,  as  it  has  since 
been  termed,  containing  the  before-mentioned 
twenty-two  almshouses,  was  completed,  but  it  did 
not  cover  all  the  land  purchased  by  the  company 
as  aforesaid. 

14.  On  the  14th  Aug.  1719,  one  James  Hulbert 
by  will  gave  all  the  residue  of  his  personal  estate 
to  the  company,  to  lay  out  so  much  thereof  as 
they  should  think  necessary  for  the  erecting  alms- 
houses for  the  maintaining  twenty  poor  men  and 
women  for  ever,  and  the  other  part  thereof  was  to 
go  towards  the  maintenance  of  such  poor  persons 
and  fqr  keepins:  the  said  almshouses  m  repair,  and 
for  defraying  the  charges  and  expenses  of  the 
trust.  The  said  James  Hulbert  in  his  liftetime, 
by  a  letter  addressed  to  the  court  of  the  company, 
expressed   a    wish  that  his  intended  almshouses 


should  be  erected  on  a  pieoe  of  ground  belonging 
to  the  company  lying  on  the  south  side  of  St.^ 
Peter's  Hospital,  and  that  they  should  be  governed 
by  the  same  rules  as  were  then  in  existence  for 
governing  such  hospital.  The  pieoe  of  ground 
referred  to  was  the  remaining  portion  of  the  land 
purchased  by  the  company  as  aforesaid,  but  which 
was  not  occupied  by  the  old  hospital 

15.  From  this  bequest  twenty  additional  ahns- 
houses  were  accordingly  built,  making  the  number 
forty-two,  which  were  maintained  by  the  govern 
nors  and  company  till  the  removal  of  the  hospitftl 
to  Wandsworth. 

16.  In  the  year  1848  the  company  purchaeed 
the  fee  simple  of  a  plot  of  ground  at  Wandsworth, 
the  land  tax  of  which  was  and  is  redeemed. 

17.  On  the  27th  July  1849,  the  Yice-Chanoellor 
of  England,  by  an  order  made  in  a  suit  instituted 
in  the  High  Court  of  Chancery,  on  the  informa- 
tion of  her  Majesty's  Attorney- Geneial,  on  the 
relation  of  John  Money  Wrench  against  the  com* 
pany,  ordered  that  the  company  should  be  at 
liberty,  at  their  own  expense,  to  take  down  the 
said  forty-two  almshouses,  and  to  erect  an  equal 
number  of  new  almshouses  in  lieu  thereof,  upon 
the  piece  of  ground  belonging  to  the  oompany  at 
Wandsworth  aforesaid,  upon  the  terms  of  the 
company  being  allowed  to  appropriate  to  their  own 
use  the  materials  of  the  almshouses  so  to  be  taken 
down,  and  to  appropriate  and  hold  the  site  thereof 
discharged  from  tne  charitable ,  trusts  to  whioh 
they  were  then  subject  as  aforesaid. 

18.  The  company  accordingly  took  down  the 
said  forty- two  almshouses,  and  erected  an  equal 

-number  of  new  almshouses  in  their  stead  upon 
the  said  ground  at  Wandsworth,  which  new  alms- 
houses have  ever  since  been  occupied  and  used 
for  thepurposes  of  the  said  charities. 

19.  When  the  land  at  Newington  had  been 
cleared  under  the  authority  of  the  order  men- 
tioned in  paragraph  17,  the  plaintiff  having 
entered  into  an  agreement  with  the  oompany  for 
a  building  lease,  erected  a  messuage  on  a  portion 
thereof,  and  on  the  8^h  March  1860  the  said 
company  demised  such  portion  to  the  plaintiff 
with  the  said  messuage  erected  thereon  to  him 
for  the  term  of  seventy-two  years  from  the  29th 
Sept.  1858,  at  a  peppercorn  rent  for  the  first  year, 
and  at  a  yearly  renc  of  125L  for  the  residue  ol  the 
term. 

20.  The  land  included  in  such  lease,  situate  in 
the  parish  of  St.  George,  and  now  in  the  possession 
of  toe  plaintiff,  is  a  portion  of  the  land  purchased 
by  the  company  as  mentioned  in  parafirraphs  1  and 
4,  and  which  from  the  year  1618  to  1850  was  held 
for  the  uses  and  purposes  before  mentioned,  and 
such  land  formed  a  portion  of  the  site  of  the  old 
hospital  which  was  erected  before  1636. 

21.  Neither  the  said  land  nor  the  buildings 
erected  thereon  were  assessed  to  the  laud  tax 
until  the  almshouses  were  pulled  down  after  the 
making  of  the  order  of  the  High  Court  ol 
Chancery  as  before  mentioned. 

22.  In  the  year  1852,  a  building  agreement  was 
entered  into  by  the  said  company  with  one  Robert 
Davis  Bea  by  which  the  said  (X)mpany  agreed  to 
grant  to  the  said  Robert  Davis  Bea  a  lease  of  the 
whole  of  the  ground  purchased  by  the  company 
as  stated  in  paragraphs  1  and  4  (including  the 
land  afterwards  occupied  bv  the  said  Edwtyid 
Harris  Babbits),  and  the  said  land  included  in 
such  building  agreement  was  in  the  year  1854 
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Msessed  to  the  land  tax  at  an  annual  valae  of 

mi 

23.  The  Baid  Bobert  Davui  Bea  paid  the  land  tax 
upon  each  yaloation  for  the  year  1854,  but  such 
payment  by  the  said  Bobert  Davis  Bea  was  not 
made  with  the  knowledge  or  by  the  consent  of  the 
laid  company. 

24.  The  plaintiff  was  first  charged  and  assessed 
to  the  land  tax  for  and  in  respect  of  the  said  land 
in  his  possession  in  the  year  1860.  He  always 
refased  to  pay  the  land  tax  which  has  been  made 
yearly  since  that  year.  In  the  month  of  Jane 
1871,  the  defendanc  acting  as  the  agent  and 
collector  of  the  commissioners  seized  on  their 
behalf  the  plaiutifiTs  goods  for  the  purpose  of 
enforcing  payment  of  tne  snm  of  22^.  be.  lOd,, 
being  the  arrears  of  land  tax  alleged  to  be  due  up 
to  that  time.  The  heading  of  the  land  tax  assess- 
ment is  as  follows : 

''  1860-61.  In  the  parish  tithing  or  place  of  St. 
George,  south  division,  in  the  division  of  South- 
irark  m  the  County  of  Surrey. 

"  An  assessment  made  for  granting  an  aid  to 
Hear  Majesty  by  a  land  tax  to  be  raised  in  (}reat 
Britain  for  the  service  of  the  year  1860,  in  pur- 
suance of  an  Act  passed  in  the  d8th  year  of  the 
reign  of  King  (George  III.  intituled  '  an  Act  for 
granting  an  aid  to  His  Majesty  by  a  Land  Tax  to 
be  raised  in  Great  Britain  for  the  service  of  the 
year  1798,*  and  of  another  Act  passed  in  the  42nd 
year  of  the  said  king's  reipi,  intituled  '  An  Act  for 
consolidatinff  the  provisions  of  the  several  Aces 
nassed  for  the  redemption  and  sale  of  the  land 
ja  into  one  Act,  and  for  making  further  provision 
for  the  redemption  and  sale  thereof.' 


I 

I 

too 


Kameaof 

propria 

ton. 


JNT'SCO. 

Mr.BabUtB 


NUAMOf 

ooonpitn. 


Hr.BabUta 


Bcpodtovy 
Hooeeeand 


«  ■.  d. 

0   0   0 
0   0   0 


«  ■.  d. 
23  10  0 
18  15    0 


25.  The  difference  between  the  sums  of  125Z. 
and  500L  represents  the  sum  at  which  the  com- 
missioners assessed  the  annual  value  of  the  lands 
and  houses  now  in  the  possession  of  the  plaintiff 
over  and  above  the  rent  reserved  to  the  said  com- 
pany in  respect  thereof  as  hereinbefore  stated. 

26.  The  Act  of  4  Will.  &  M.  c.  1,  which  was 
passi^  in  1692,  by  sect.  25  provided  that  nothing 
therein  contained  should  extend  to  charge  any 
hospital  for  or  in  respect  of  the  sites  of  the  said 
hospital,  and  the  38  Geo.  3,  c.  5,  s.  29,  enacted  that 
all  such  lands  belonging  to  any  hospital,  or  alms- 
house, or  settled  to  any  charitable  or  pious  use  as 
wore  assessed  in  the  fourth  year  of  the  reign  of 
their  late  majesties  King  William  and  Queen  Mary 
should  be  liable  to  be  charged  to  land-tax,  and 
that  no  other  lands,  tenements,  or  hereditaments, 
&o.,  then  belonging  to  any  hospital,  or  almshouse, 
or  settled  to  any  charitable  or  pious  uses  as  afore- 
said should  be  charged  to  land-tax  by  that  Act. 

27.  Sect.  25  of  the  said  Act  38  Geo.  3,  c.  5,  pro* 
vides  that  nothing  in  that  Act  contained  shall 
extend  to  charge  (inter  alia)  an v  hospital  in  Eng- 
land, Wales,  or  Berwick-upon-Tweed  for  or  in 
respect  of  the  sites  of  the  said  hospital,  or  any  of 
the  buildings  within  the  walls  or  limits  of  the  said 
hospital,  or  to  charge  any  hospital  or  almshouse 
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in  England,  Wales,  or  Berwick-upon-Tweed  for  or 
in  respect  onl^  of  any  rents  or  revenues  which  on  or 
before  the  said  25th  March,  1693,  were  payable  to 
the  said  hospital  or  almshouse,  being  to  be 
received  and  disbursed  for  the  immediate  support 
and  relief  of  the  poor  of  the  said  hospital  and 
almshouse  only.  And  by  sect.  26  it  is  provided 
that  no  tenants  that  hold  and  enjoy  any  lands,  or 
houses,  or  other  ^rant  from  the  said  hospitals  or 
almshouses  do  claim  or  enjoy  any  freedom,  exemp* 
tion,  or  advantage  by  this  Act ;  but  that  all  t£e 
houses  and  lands  which  they  so  hold  shall  be 
rated  and  assessed  for  so  much  as  they  are  yearly 
worth  over  and  above  the  rents  reserved  and 
payable  to  the  said  hospitals  or  almshouses  to  be 
received  and  disbursed  for  the  immediate  support 
and  relief  of  the  poor  of  the  said  hospitals  and 
almshouses. 

The  question  for  the  opinion  of  the  court  is : 

Whethf^r  the  land  in  possession  of  the  plaintiff 
is  liable  to  be  charged  and  assessed  by  the  Land- 
Tax  Commissioners  to  the  land-tax. 

If  the  court  shall  answer  this  question  in  the 
affirmative,  judgment  is  to  be  entered  for  the 
defendant  with  costs. 

If  in  the  negative  their  judgment  is  to  be  en- 
tered for  the  plaintiff  for  227Z.  5s.  lOd.  with  costs* 

The  SolieUar-Qeneral  (Sir  H.  Giffard,  Q.C.,  with 
him  Poland),  argued  for  the  plaintiff. — The  intention 
of  the  Legislature  concerning  the  land-tax  seems 
to  have  been  to  give  to  all  existing  hospitals  the 
benefit  of  exemption  as  to  the  land  they  then 
occupied.  Even  when  removed  to  other  land, 
that  benefit  is  continued  by  the  improved  price 
which  the  exemption  would  cause  the  land  pre- 
viously occupied  to  have  produced  for  the  pro- 
prietors in  each  case.  The  words  of  38  Geo.  3,  c. 
5,  s.  29,  are  sufficient  to  preclude  the  plaintiff's 
liabili^  in  this  case. 

E.  (jlarhe  (with  him  Lyon),  for  the  defendant. — 
The  case  of  Lord  Colchester  v.  Kewney  (L.  Bep. 
2  Ex.  253),  was  a  decision  of  the  Exchequer 
Chamber  that  no  exemption  attached  to  land 
devoted  subsequently  to  the  land-tax  Acts  to  new 
hospitals.  This  very  question  was  alluded  to  in 
the  judgment  of  Willes,  J.,  and  the  argument  for 
exemption  under  such  circumstances  as  these  was 
said  to  be  without  basis  as  to  its  application  to 
the  point  then  before  the  court.  Willes,  J.  said, 
at  i»ge  257,  "  First,  as  to  the  question  of  whether 
land  used  as  a  hospital  at  the  time  both  Acts  were 
passed,  but  since  (as  in  the  case  of  St.  Thomas's 
Hospital)  diverted  to  another  purpose,  must  in 
its  new  use  be  taxed,  it  do^s  not  now  call  for 
decision.  When  it  arises,  it  will  probably  be  said 
on  the  part  of  the  public,  insisting  upon  its 
liability,  that  the  reason  for  the  exemption  ceasing 
the  exemption  itself  ceases :  that  it  applied  only 
so  long  as  the  land  continued  to  be  used  in  the 
state  in  which  it  then  was.  On  the  other  hand  it 
will  be  urged  that  the  intention  of  the  Act  was 
to  treat  hospitals  and  other  exempted  institutions 
as  having  redeemed  the  land-tax,  not  only  whilst 
they  themselves  used  the  land,  but  when  they 
came  to  dispose  of  it.  These  would  be  the  formulas 
which  woula  have  to  be  adopted  as  the  expression 
of  the  two  opposed  views,  but  whichever  view  the 
court  might  adopt,  it  would  not  affect  the  present 
case,  for  it  is  obvious  that  no  such  considerations 
here  arise." 
.  The  Solicitor-Oeneral,  in  reply. 

Cur,  adv.  vult, 

8M 


450 


MAGISTRATES'  OASES. 


Q.B.  DitJ 


Babbits  v.  Gox. 


rQ.B.  DiT. 


Jom,  16. — Lush,  J.  delivered  the  written  jodg- 
ment  of  the  court  (Cockbura,  C.J.  and  Lush,  J.). — 
The  question  in  this  case  is  whether  the  site  of  an 
ancient  hospital  which  was  in  existence  before  the 
passing  of  the  Laiid  Tax  Act  (38  Geo.  3,  c.  5),  and 
was,  therefore,  exempted  from  assessment  to  the 
land  tax  by  the  express  provisions  of  that  Act, 
still  retains  the  exemption,  although  the  hospital 
has  been  removed  to  another  site,  and  the  land 
has,  by  a  decree  of  the  Court  of  Chancery,  been 
discharged  from  the  charitable  trusts.  The  history 
of  the  institution  is  stated  in  the  case.  It  will  be 
BuflScient  here  to  observe  that  the  hospital  was 
erected  and  chartered  before  the  passing  of  the 
4»  Will.  &  Mary  c.  1,  that  it  was  considerably 
enlarged  in  subsequent  years,  and  that  it  was 
maintained  until  the  year  1849,  when  a  decree  was 
made  enabling  the  governors  to  take  down  the 
forty-two  almshouses  of  which  the  charity  then 
consisted,  and  to  erect  an  equal  number  of 
bouses  upon  another  piece  of  ground  which  had 
been  obtained  for  the  purpose.  This  was  done 
and  the  land,  the  site  oi  the  old  foundation,  was 
let  to  the  plaintiff  on  a  building  lease.  We  took  time 
after  the  argument  to  look  into  the  Land  Tax 
Acts,  and  we  have  come  to  the  conclusion  that  the 
defendant's  constrqction  of  them  is  the  right  one, 
and  that  the  land  has  become  and  is  chargeable  to 
the  land  tax.  The  38  Gbo.  3,  c.  5,  made  perpetual 
as  regards  the  land  tax  by  c.  60  of  the  same  vear, 
is  in  substance  a  re-enactment  of  the  4  Will.  &  Mary 
c.  1.  But  it  is  necessary  to  go  back  to  the  older 
statute  in  order  to  make  the  sections  of  the  later 
Act  intellig^bla  The  25th  section  of  the  Act  of 
William  and  Mary  provides  that "  nothing  therein 
contained  shall  extend  to  charse  any  college  or 
hall  in  either  of  the  two  tmversities  or  the  colleges 
of  Windsor,  Eton,  Winton,  or  Westminster,  or  the 
corporation  of  the  governors  of  the  charity  for 
relief  of  poor  widows  and  children  of  clergymen, 
or  the  college  of  Bromley,  or  any  hospital  for  or  in 
respect  of  the  sites  of  the  said  colleges,  hiJls,  or 
hospitals,  or  to  charge  any  of  the  houses  or  lands 
belonging  to  Christ's  Hospital,  St.  Bartholomew's, 
BrideweU,  St.  Thomas's  and  Bethlehem  Hospital, 
or  the  said  corporation  of  the  governors  for  the  relief 
of  poor  widows  and  children  of  clergymen,  or  the 
college  of  Bromley ;  nor  to  extend  to  charge  any 
other  hospitals  or  almshouses  for  or  in  respect  only  of 
any  rents  or  revenues  payable  to  the  said  hospitals 
or  almshouses  being  to  be  received  and  disbursed 
for  the  immediate  use  and  behoof  of  the  poor  in 
the  said  hospitals  or  aljnshouses  only.  The 
subjects  of  this  exemption  are,  first,  the  hospitals 
themselves ;  secondly,  the  houses  or  kmds  belong- 
ing to  certain  specified  hospitals,  and  thirdly,  the 
rents  and  revenues  payable  to  any  other  hospital 
for  the  immediate  use  of  the  poor  in  them.  By 
the  next  clause,  sect.  26,  the  tenants  of  hospital 
lands  are  declared  not  exempt  from  chargeability 
for  so  much  as  these  lands  are  worth  over  and 
above  the  rents  they  pay.  The  25th  section  of 
the  present  Aoc  in  like  manner  exempts  these 
three  classes  of  property,  but  with  limitation  as  to 
the  second  and  thira  class.  It  provides  that  nothing 
in  the  Act  shall  extend  to  charge  "  any  hospital 
for  or  in  respect  of  the  site  of  the  said  hospital  or 
any  of  the  buildings  within  the  walls  or  limits  of 
the  same,  or  to  charjze  any  of  the  houses  or 
lands  which  on  or  berore  the  25th  March  1693 
(the  period  when  the  4  Will,  k  Maiy  was  in  force), 
and  belong  to  Christ's  HospitaJ«  St.  &urtholomew's, 


Bridewell,  St.  Thomas,  and  Bethlehem  Hospitals, 
or  the  corporation  of  governors  of  the  charity  for 
the  relief  of  poor  widows  and  children  of  clergymen, 
or  the  college  of  Bromley,  or  shall  extend  to 
charge  any  other  hospitals  or  almshouses  for  or  in 
respect  of  any  rents  or  revenues,  which  on  or 
before  the  said  25th  March  1693,  were  payable  to 
the  said  hospitals  or  almshouses,  being  to  be 
received  and  disbursed  for  the  immediate  use  and 
relief  of  the  poor  of  the  said  hospitals  and  alms- 
houses  only.'  It  will  be  observed  that  this  Act, 
while  it  preserves  the  immunity  of  hospitals 
themselves,  without  regard  to  the  date  of  their 
institution  to  the  same  extent  as  did  the  Aot  of 
Will,  k  Mary,  limits  the  exemption  as  regards  their 
sources  of  income  to  such  lands,  rents,  and 
revenues  as  belonged  to  them  on  the  25th  March 
1693.  The  consequence  is  that  hospitals  erected 
since  that  period  enjoy  exemption  from'  land  tax 
as  regards  their  sites,  but  not  as  regards  any  lands 
or  rent  which'  may  belong  to  them  as  sources  of 
income  apart  from  the  site  of  the  hospitals  them- 
selves. And  as  regards  ancient  hospitals,  vis., 
such  as  were  in  existence  in  1693,  ii  they  have 
since  acG|uired  any  additional  lands  not  occupied 
as  the  site  of  the  hospital  itself,  those  lands  are 
chargeable  with  the  land  tax.  Hence  the  42  Gtoo. 
3,  c.  116,  contains  provisions,  which  expressly 
enable  governors  of  hospitals  to  redeem  the  land  tax 
chargeable  on  the  hospital  lands.  The  26th  section 
of  the  Act  in  question,  like  the  26th  section  of  the 
Act  of  Will.  &  Mary,  makes  the  tenants  chargeable 
for  any  excess  of  value  over  the  rents  they  pay. 
The  27th  section  enacts  that  tenants  who  by  the 
terms  of  their  leases  are  bound  to  pay  all  taxes, 
shall  be  charged  at  the  full  value  of  their  holdings. 
The  28th  provides  for  settling  disputes  as  to  uie 
lands  which  ought  to  be  assessed,  &c.  Then  comes 
the  29th,  upon  which  a  good  deal  of  the  argumeat 
was  founded.  It  is  in  these  terms  "provided 
always,  and  be  it  further  enacted  that  all  such 
lands,  revenues,  or  rents  belonging  to  any  hospital 
or  almshouse,  or  settled  to  any  charitable  or  pious 
use  as  were  assessed  in  the  4th  year  of  the  reign 
of  King  William  and  Queen  Mary,  shall  be  and 
are  hereby  adjudged  to  be  liable  to  be  charged 
towards  the  payment  of  this  present  aid,  and  that 
no  other  lands,  tenements,  revenues,  or  rents, 
whatsoever  then  belonginot  to  any  hospital  or 
almshouse,  or  settled  to  any  charitable  or  pious 
uses  as  aforesaid,  shall  be  charged,  taxed,  or 
assessed  by  virtue  of  this  Act  towards  the  said 
sifln  to  be  raised  &o,,  anything  herein  contained 
to  the  contrary  notwithstanding."  This  section, 
which  it  must  he  admitted  is  not  happily  framed, 
seems  to  ns  to  be  merely  a  corollary  to  the  25th 
section,  and  to  be  intended  to  emphasise  the 
words  of  limitation  we  have  just  observed  upon. 
For  whereas  that  section  says,  tbat  lands  and 
rents,  which  were  in  1693  exempted  as  belooeinff 
to  a  hospital,  shall  be  still  exempt,  the  29tn 
section  adds  what  was  necessarily  implied,  that  all 
lands  which  were  then  assessed  shall  remain 
chargeable,  and  that  lands  which  were  not  then 
assessed  shall  not  be  now  assessed.  It  seems 
unnecessary  to  observe  that  both  sections  deal 
with  hospital  lands,  lands  belonging  to  or  forming 
the  site  of  an  existing  hospitaL  The  land  in 
question  was  the  site  of  a  hospital,  and  as  suofa 
it  was  exempted  by  the  express  language  of  the 
25th  section  until  the  erection  of  the  new  hospital 
on  another  site,  when  it  became  by  virtue  of  the 
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decree  mentioneel  in  the  case,  discharged  from 
the  charitable  tmst.  So  long  as  it  was  the  site 
of  a  hoepital,  it  was  the  snbjeot  of  a  special  ex- 
emption coofeired  npon  it  in  consideration  of  its 
eleemoejnary  chaiw^^er,  bat  when  it  ceased  to  be 
so,  it  ceased  to  be  within  the  25th  sectioo,  and  fell 
under  the  general  taxing  olsnse.  The  act,  as  we 
have  seen,  does  not  exonerate  all  hospital  lands. 
Why  should  it  be  supposed  that  the  Legislature 
intended  that  lands  once  exempted  from  charge 
because  they  belonged  to  a  hospital,  should  be 
for  ever  exempted  though  they  cease  to  be  hospital 
lands  P  There  is  not  a  word  in  the  Act  which 
shows  an  intention  to  perpetuate  the  immunity  or 
to  continue  it  longer  tnan  the  land  should  be  used 
for  the  special  pui'pose  in  consideration  of  which 
the  privilege  was  granted,  nor  can  any  reason  be 
suggested  why  it  should  be.  Our  judgment  is 
therefore  for  the  defendant. 

Judgment  far  defendomU 

Solicitor  for  plaintiff :  0,  0.  HiMnphreys. 
Solicitors  for  defendant:  Simpson  and  Palmer. 


Wednesdcnf,  Jan.  31, 1877. 

COLB  V.  MAiririNG. 

Bastardy  Act  1872,  «.  ^Corrohoratum  of  evidence 
of  mother — AdmissHnlity  of  evidence  as  to  ctreum- 
stances  prior  to  begetting  of  child. 
On  the  hearing  of  an  affiliation  case,  evidence  in 
corroboration  of  the  evidence  qf  the  mother  is 
admissible,  although  the  particulars  to    which 
such  evidence  testifies   happened   prior  to    the 
begetting  of  the  child. 
By  the  Bastardy  Act  1872,  s.  4,  the  justices,  on  an 
affiliation  summons,  **shaU  hear  the  evidence  of  the 
woman,  and  such  other  evidence  as  she  may  pro*- 
duce,**  and  also  any  evidence  tendered  by  the  person 
alleged  to  be  the  father,  "and  if  the  evidence  of 
the  mother  be  corroborated  in  some  material  parti' 
eular  by  other  evidence  to  the  satisfaction  gf  the 
justices,"  they  may  adjudge  the  man  to  be  the 
putative  father, 
Tlie  appellant  having  been  delivered  of  a  bastard 
child  in  Oct.  1875,  and  having  applied  for  an 
affiliation  order  against  the  respondent : 
Held,  tluU  evidence  of  the  appellant  and  the  respon- 
dent having  been  frequently  surprised  together  in 
the  summer  of  1874,  was  evidence  admissible  in 
corroboration  of  the  appellant. 
This  was  a  case  stated,  under  20  ^  21  Yict.  c.  43) 
bj  Balph  A  Benson,  Esq.  stipendiary  magistrate. 
Bitting    at   the   Southwark    Police-court,  in  the 
county  of  Surrey,    and    the    following  are  the 
material  parts  of  such  case. 

The  appellant  had  preferred  a  complaint  against 
the  respondent  unaer  the  8rd  section  of  the 
Bastardy  Laws  Amendment  Act  1872  (35  &  86 
Vict.  c.  65),  charging  that  the  respondent  was  the 
father  of  a  bastard  child  of  the  appellant,  born 
within  the  twelve  months  next  preceding  the  date 
of  the  complaint.  The  magistrate  dismissed  the 
complaint.  It  was  proved  at  the  hearing  on  the 
part  of  the  appellant,  and  found  as  a  fact  that  the 
said  appellant  had  been  delivered  of  a  bastard 
child  on  the  10th  Oct.  1875,  and  the  appellant 
swore  that  the  respondent  was  the  father  of^such 
child,  the  connexion  having  taken  place  at  the 
respondent's  house  where  he  had  taken  her  on  an 
evening  in  Jan.  1875.  Of  that  meeting  and  that 
intercourse  there  was  no  corroborative  evidence,* 


nor  was  the  magistrate  satisfied  with  such  evi- 
dence as  was  adduced  of  subsequent  conversationa 
between  the  friends  of  the  appellant  and  the 
respondent.  But  it  was  proved  to  his  entire  satis- 
faction that  during  the  summer  of  1874  several 
months  befoi*e  the  child  could  have  been  begotten, 
the  parents  of  the  appellant,  with  whom  previously 
to  that  date  the  respondent  had  been  on  terms  of 
great  friendship  and  intimacy,  refused  him  the 
house  and  quarrelled  with  him  owing  to  their  sus« 
picions  witn  regard  to  his  conduct  towards  the 
appellant.  They  deposed  that  they  surprised  the 
appellant  and  the  respondent  together  on  more 
tnan  one  occasion;  that  the  door  of  the  parlour 
where  they  were  was  closed  for  a  minute  or  two 
against  them ;  that  the  appellant  sat  on  the  knee  of 
the  respondent,  and  to  other  circumstances  which 
would  have  had  great  effect  on  the  judgment  of 
the  magistrate  bad  they  occurred  at  or  about  the 
time  the  child  might  have  been  begotten.  The 
appellant  was  rather  of  weak  intellect,  but  there 
was  no  evidence  of  any  similar  misconduct  on  her 
part  with  other  men  than  the  respondent.  After 
taking  time  to  consider,  the'  magistrate  was  of 
opinion  that  he  was  not  at  liberty  so  to  interpret 
the  words  of  the  statute,  **  if  the  evidence  of  the 
mother  be  corroborated  in  some  material  parti- 
cular "  (35  &  36  Yict.  0.  65,  s.  4)  as  to  include  evi- 
dence of  the  facts  long  antecedent,  and  having  no 
direct  relation  to  the  actual  begetting  of  the  child, 
however  strong  might  be  the  moral  conviction 
that  such  facts  might  convey  to  his  mind,  but 
that  the  word  "  material  **  must  be  taken  to  imply 
a  closer  connection  of  the  "  particular  "  in  question 
than  was  apparent  in  the  case,  with  occurrences  at 
or  about  the  time  when  the  child  must  have  been 
begotten,  or  with  subsequent  words  or  actions  of 
the  respondent  tending  to  fix  the  paternity. 

The  case  concluded  as  follows : "  if  the  court  shall 
be  of  opinion  that  it  was  within  my  discretion  and 
legally  competent  to  me  according  to  the  require- 
ments of  the  above  section  of  the  statute  to  hold 
the  evidence  above  set  forth  as  corroborating  "  in 
some  material  particular/'  the  evidence  of  the 
mother,  then  I  pra^  the  court  to  remit  the  case  for 
rehearing  with  their  opinion  thereon,  or  otherwise 
to  make  such  order  as  to  the  court  shall  seem  fit." 

Spearm-an  and  Sagsry,  for  the  appellant,  re- 
ferred to 

Hodges  v.  Bennett,  5  H.  ft  N.625 »  2  L.  T.  Bep.  K.  S. 

190,  per  Martin,  B. ; 
£.v.  Ptfarcy,  17 Q.  &  802 }  18L.T.  Sep.  N.  S.  238; 

16  Jot  193; 
Lawrence  v.  Ingmvre,  20  L.  T.  Bep.  N.  S.  391  ; 

as  authorities  under  the  Act  of  7  &  8  Yict.  c.  10 
(which  does  not  differ  with  respect  to  the  provi- 
sion as  to  corroboration  from  the  Bastardy  Act 
1872)  that  the  question  was  one  for  the  magistrate 
to  determine.  They  were  stopped  by  the  court, 
who  called  upon 

John  Thompson,  for  the  respondent,  who  argued 
that  the  words  "  material  particular  "  must  receive 
a  limited  construction.  No  person  would  be  safe  if 
evidence  dating  so  far  back  could  be  held  admis- 
sible. [Mellob,  J. — That  objection  goes  rather 
to  the  weight  of  the  evidence  than  to  its  admissibi- 
lity.] 

Mellob,  J. — ^I  am  of  opinion  that  the  stipen- 
diary magistrate  has  taken  a  wrong  view  of  the 
law.  He  should  have  received  this  evidence, 
and  judged  of  the  weight  of  it.  There  is  no  rule 
of  law  to  exclude  such  evidence,  which  might  or 
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might  not  be  rery  material  tuxsording  to  the  peca- 
liar  drcnmstanoes  of  eaoh  case.  Here  it  i^orded 
material  corroboration  as  showing  an  antecedent 
probability  that  the  respondent  was  the  fother  of 
the  appellant's  child. 

Field,  J. — ^I  am  of  the  same  opinion.  The  case 
most  be  remitted  to  the  magistrate  for  his  deter- 
mination, after  hearing  the  excluded  eyidence. 
The  object  of  the  Bastardy  Acts  is  to  give  a  single 
woman  the  right  of  having  her  child  maintained 
by  the  father.  As  the  paternity  is  proved  by  the 
evidence  of  the  woman,  and  as  tnere  is  |preat 
danger  in  admitting  the  evidence  of  one  smgle 
person  aeainst  another  single  person  in  reference 
to  that  wnich  is  ordinarily  secret,  the  Legislatare 
has  thought  fit  to  require  that  the  evidence  of 
the  mother  shall  be  "  corroborated  in  some 
material  particular."  But  no  restriction  has  been 
imposed  with  reference  to  dates.  That  the  evi- 
dence would  have  been  mat^ial  if  it  had  testified 
to  facts  happening  between  the  begetting  and  the 
birth  is  not  disputed.  It  is  for  the  magistrate 
to  decide  whether  evidence  testifying  to  fiiots 
happening  earlier  is  material  or  not. 

Judgment  for  the  appellant. 

Solicitors  for  the  appellant,  Oardwell  and  2Vm- 
man. 

Solicitors  for  the  respondent,  EiokUn  and 
Washington. 


Wedneeday,  Jan.  24, 1877. 
YEKDnr  V.  W&AT  and  another. 
Voting  pamper,  fahrieation  of—Pro$eeution  hy  un- 
eucceeffui  candidoite — "Party  aggrieved  " — Pvhlie 
EeaUh  Aet  1875. 

By  the  Public  Health  Act  1875,  e.  253,  proeeedmge 
for  the  recovery  of  any  penaUiee  under  ^  Act 
shall  not  be  taken  by  any  person  other  than  by  a 
party  aggrieved.  .  .  .    By  rule  69  of  schedule  2, 
any  person  vfho  fabricates  any  voting  paper  is 
lidhle  to  a  penaUv  not  exceeding  202. 
The  appellant  and  M.  were  candiaates  ai  an  election 
under  the  Aet.    A  voting  paper  fabricated  by  the 
respondents   gave   three  votes  to  M.,  who  was 
elected  by  a  mc^oriiy  of  five  votes. 
Held  (on  a  case  stated  by  justices  under  20  ^  21 
Vict.  c.  48),  thai  the  appellant  was  a  **  party 
aggrieved." 
Per  Lush. — A  candidate  would  be  a  party  aggrieved 
whether  the  fabricated  votes  turned  (he  eUctitm  or 
not. 
Tms  was  a  case  stated  by  justices  of  the  boroueh 
of  Middlewich,  in  the  county  of  Chester,  and  tne 
following  are  the  material  ps^  of  such  case : 

The  respondents  were  cWged  with  fabricating 
the  voting  paper  of  one  Anne  Dudley,  who  was 
entitled  to  three  votes  at  an  election  for  the  oflice 
of  member  for  the  Wharton  Ward  of  the  Local 
Board  District  of  Winsford.  The  information 
was  preferred  at  the  petty  sessions  held  at  Middle- 
wick  in  the  county  of  Chester. 

There  were  only  two  candidates,  the  appellant 
and  Mr.  Moss.  Mrs.  Dudley's  voting  paper,  to 
the  fabricating  of  which  one  of  the  respondents 
pleaded  guilty,  was  foond  when  opeiMd  by  the 
proper  officer  to  g^ve  three  votes  to  Mr.  Moss. 
The  result  of  the  election  was  the  return  of  Mr. 
Moss  by  five  votes,  the  appellant  reoeivinff  eighty- 
nine,  and  Mr.  Mobs  mnety-foor  yotes.    The  appel- 


lant having  preferred  an  information  affainst 
the  respondents  for  fabricating  Mrs.  Dudley's 
three  votes,  the  justices  dismissed  the  inionnation, 
being  of  opinion  that  the  appellant  was  not  a 
party  aggrieved  within  the  meaning  of  the  258rd 
section  of  the  Public  Health  Act  1875  (38  A;  39 
Yict.  c.  55),  which  is  as  follows : 

Prooeedings  for  the  reooveiy  of  any  penaltj  uider  thi^ 
Aot  shall  not,  exoept  as  in  this  Aot  is  eipgessly  pro- 
vided, be  had  or  tsjcen  by  any  person  other  than  bj  li 
party  asrgrieved.  or  by  the  looal  anthoritj  .  •  .  withoat 
the  oonaent  of  toe  Attomey.GeaeraL 

The  sanction  of  the  Attorney-General  not  having 

been  obtained,  the  question  for  the  court  was 

whether  the  appellant  was  a  "  party  aggrieved  ** 

within  the  meaning  of  the  above  section. 

Qye,  for  the  appellant,  cited 

Beyes  v.  Biggins,  UC. B.  1 ;  28  L.  J.  5, 0.  P. ; 
BoUis  Y.  ManhaU,  27  L.  T.  Bep.  285,  & ;  2  H.  A  N. 

755; 
Boe9^ort  v.  Aiherley,  L.  Bep.  I  Ez.  D.  511 ; 

and  argued  that  as  the  appellant's  election  might 
have  been  turned  by  the  three  fobricated  votes 
being  given  for  him  instead  of  for  his  opponent, 
he  was  clearly  a  "  party  aggrieved." 

Tickell,  for  the  respondent,  relied  on  HoUis  v. 
Marshall  (ubi  sup.),  in  which  case  it  was  held, 
under  the  corresponding  sect.  133,  of  the  Public 
Health  Act  1848  (repealed  by  the  Public  Health 
Act  1875,  and  substantially  identical  with  sect. 
253  of  the  latter  Act),  that  where  a  party  dis- 
qualified is  returned  and  acts,  a  defeated  candidate 
is  not  a  *'  party  aggrieved." 

The  CouBT  (Mellor,  and  Lush,  JJ.),  were  clearlr 
of  opinion  that  the  appellant  was  a  partv  aggrieved. 
Ana  Lush,  J.  said  tnat  he  thought  tnat  a  candi* 
oate  would  be  ag^eved  by  a  fabricated  vote  beinff 

e'ven  against  him,  whether  the  election  would 
kve  been  turned  by  such  fabricated  vote  or  not. 

Judgment  for  the  oppdUmL 

Solicitor  for  the  appellant,  C.  E.  Cuff. 
Solicitors  for  the  respondent,  H.  TyrreLL 
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Saturday,  Feb,  3, 1877. 

(Before  Kxllt,  C.B.,  Mellob,  J.,  Dsvicav,  J., 
PlxLi),  J.,  and  HuDDLisTON,  B.) 

Eeo.   v.   Edwabbs   ahd    Staost. 

Larceny — Diseased  caMle  buried  in  the  soiL 

Three  pigs,  bitten  by  a  mad  dog,  were  shot  and  buried 
on  the  owner^s  land  three/eet  below  the  surfaee  of 
ihe  soiL  There  was  no  intention  of  digging  them 
up  again  or  offnaMng  any  use  of  them,  but  the  same 
evening  ihe  prisoners  dug  them  up,  carried  them 
away  and  afterwards  soid  them  for  9L  3s.  9(2.  The 
jury  found  that  there  was  no  abandonment  of  tiba 
property  in^the  pigs  by  the  owner,  and  convicted 
ihe  prisoners  oflaircem/y. 

Held,  that  larceny  wotdd  Ue  notwiihstanding  the 
dead  pigs  were  buried  in  the  land  three  feet  below 
ihe  surface' 

The'  prisoners  were  tried  at  the  West  Kent 
Quarter  Sessions,  held  at  Maidstone,  on  the  5ch 
Jan.  1877,  on  an  indictment  charging  them  with 
stealing  three  dead  pigs,  the  pro^rty  of 
William  Hart  Dyke,  Bart. 
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The  crridenoe  was  to  the  following  effect :  The 
thiee  pigs  in  qnestion  having  berai  bitten  by  a 
mad  dog.  Sir  William  Hart  Dyke,  to  whom  they 
belonged,  directed  his  steward  to  shoot  them.  The 
steward  thereupon  shot  them  each  tlm>agh  the 
head,  and  ordered  a  man  named  Paylis  to  bary 
them  behind  a  bom.  The  steweurd  stated  that  he 
had  no  intention  of  digginsthem  up  i^in,  or  of 
making  any  use  of  them.  Taylis  buried  the  pigs 
pursuant  to  directions  behind  the  bam  on  kmd 
belonging  to  Sir  William  Hart  Dyke,  in  a  place 
where  a  brake  stack  is  usually  placed.  The  hole, 
in  which  the  pigs  were  buried,  was  three  feet 
cr  more  deep,  and  the  soil  was  trodden  in  over 
them. 

The  prisoner  Edwards  was  employed  to  help 
Fkkylis  to  bury  the  piss.  Edwards  was  seen  to  be 
ooyering  the  pigs  witn  brakes,  and  in  answer  to 
Paylis's  question  why  he  did  so,  said  that  it  would 
keep  the  water  out,  and  it  was  as  well  to  bury 
them  "  clean  and  decent." 

The  two  prisoners  went  the  same  evening  and 
dug  up  the  pigs,  and  took  them  to  the  railway 
station,  oorered  up  in  sacking,  with  a  statement 
that  they  were  three  sheep,  and  sent  them  off  for 
sale  to  a  salesman  in  the  London  )£eat  Meurket, 
where  they  were  sold  for  9L  ds,  9<2.,  which  was  paid 
to  the  prisoners  for  them. 

The  counsel  for  the  prisoners  submitted  that 
there  was  no  eyidence  in  support  of  the  charge  to 
go  to  the  jury  on  the  following  grounds :  Firstly, 
that  the  properbr  was  not  proved  as  laid  in  the 
indictment,  as  $r  William  Hart  Dyke  had  aban- 
doned his  property  in  the  pigs;  secondly,  that 
under  the  circumstances  the  buried  pigs  were  of 
no  value  to  the  prosecutor;  and  thirdly,  that 
under  the  drcnmstances  the  buried  pigs  were 
attached  to  the  soil,  and  oould  not  be  the  subject 
of  larceny. 

The  Ghairman,  however,  thought  that  the  case 
was  one  for  the  jury,  and  directed  them  as  to  the 
first  point  that  in  his  opinion  there  had  been  no 
abandonment*  as  Sir  William's  intention  was  to 
prevent  the  pigs  bein^  made  any  use  of  ;  but  that 
if  the  jury  were  of  opmion  that  he  had  abandoned 
the  property  they  should  acquit  the  prisoners  He 
also  tola  the  jury  that  he  thought  there  was  nothing 
in  the  other  two  objections. 

The  jury  found  the  prisoners  guilty. 

The  question  for  the  consideration  of  the  Gourt 
is,  whether  bavins  reference  to  the  objections 
taken  by  prisoners  counsel  there  was  evidence  on 
which  the  jury  were  justified  in  convicting  the 
prisoners  of  larceny  P 

If  the  answer  to  this  question  be  in  the  negative, 
then  the  convictions  to  be  quashed,  otherwise 
affirmed. 

No  oounsel  appeared  to  argue  on  either  side. 
By  the  Gourt :  Oonviction  affmned. 


ScOwrday,  Feb.  10, 1877. 
(Before  Kbllt,  G.B.,  Mellob,  J.,  Lttsh,  J.,  Den- 

MAN,  J.,  and  HUDDLESTON,  B.) 

Beo.  v.  Deake. 

Sentence — Penal  servitude— False  pretences — Pre* 
vious  conviction— 27  ^  28  Vict.  c.  47,  s,  2. 

Prieoner  pleaded    gtnlty   to   an   indictment  for 
obtadmng  money  by  false  pretences,  and  dUo  to  a 


previous  conviction  for  fdony  charged  in  the  same 
indictment 
Held,  ihii  the  least  sentence  of  penal  servitude  that 
could  he  awarded  was  the  term  of  seven  years  (27 
^  28  Vict.  c.  47,  s.  2). 

On  the  17th  Jan.  1877,  Mary  Jane  Patterson 
Deane  pl«Mied  guilty  at  the  Gourt  of  General 
Quarter  Sessions  of  the  Peace,  held  by  adjourn^ 
ment  at  Eirkdale,  in  and  for  the  county  Palatine 
of  Lancaster,  to  an  indictment  charging  her  with 
obtaining   money   by   &lse  pretences;   she  also 

!)leaded  guilty  to  a  previous  conviction  of  felony 
after  another  previous  conviction  of  felony  charged 
in  the  same  indictment)  and  was  sentenced  to 
seven  years'  penal  servitude. 

B  V  sect.  88  of  the  Act  24  &  25  Yict.  c.  96,  the 
misaemeanour  of  obtaining  money  bv  false  pre- 
tences is  punishable  by  penal  servitude  for  three 
years. 

Sect.  7  of  the  same  Act  provides  for  the  punish- 
ment of  larceny  after  a  previous  conviction  of 
felony. 

Sect.  8  provides  for  the  punishment  of  larceny 
after  a  previous  conviction  of  an  indictable  mis- 
demeanour. 

But  there  is  no  express  provision  in  the  Act  for 
the  punishment  of  an  indictable  misdemeanour 
afber  a  previous  conviction  of  felony. 

Sect.  116  of  the  same  Act,  however,  which  con- 
tains provisions  for  the  form  in  which  previous 
convictions  are  to  be  charged,  is  in  these  words : 
"In  any  indictment  for  any  offence  punishable 
under  this  Act  after  a  previous  conviction  for  anv 
felony,  misdemeanour,  or  offence,  it  shall  be  suffi- 
cient, &G.  It  is,  therefore,  clear  that  in  this  section 
the  insertion  of  a  charge  of  a  previous  conviction 
for  felony  on  an  indictment  for  misdemeanour 
is  contemplated.  Whether  the  words  are  sufficient 
to  make  such  an  insertion  legal  is  a  question  for 
the  consideration  of  the  Gourt. 

By  the  Act  of  the  27  &  28  Yict.  c.  47,  s.  2,  it  is 
provided  that  no  sentence  of  penal  servitude  shall 
be  for  less  than  five  years,  and  that  "  where  any 
person  shall,  on  indictment,  be  convicted  of  any 
crime  or  offence  punishable  with  penal  servitude, 
after  having  been  previously  oonvioted  of  felony, 
the  least  sentence  olt  penal  servitude  that  can  be 
awarded  shall  be  seven  years." 

By  the  Act  of  the  34  &  35  Yict.  c.  112,  ss.  8  &  9, 
it  is  provided  that  where  there  has  been  a  previous 
conviction  of  a  crime,  police  supervision  mav  be 
added  to  the  sentence,  and  reference  for  the  form 
of  charging  the  previous  conviction  is  made  to 
sect.  116  of  the  Act  of  24  k  25  Yict.  c.  96,  above 
quoted. 

Under  these  last-mentioned  sections,  therefore, 
there  is  express  power  to  ohar^  a  previous  con- 
viction for  felony  in  an  indictment  for  mis- 
demeanour, but  only  for  the  purpose  of  sentencing 
to  police  supervision. 

In  the  case  of  Reg.  v.  8umm^s  (reported  in  L. 
Bep.  1  G.  G.  E.  p.  182 ;  11  Goz  G.  G.  248),  it  was 
held  that  a  sentence  of  penal  servitude  for  five 
years  on  a  conviction  for  a  misdemeanour  was 
right,  a  previous  felony,  though  proved,  not  having 
been  charged  in  the  indictment.  It  will  be 
observed,  however,  that  in  the  case  stated  it  is 
assumed  that  in  an  indictment  for  a  misdemean- 
our under  the  Larceny  Act  a  previous  conviction 
of  felony  could  be  charged. 

In  the  case  of  Reg.  y.  WiJUs  (L,  Bep.  1  G.  G.  B. 
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p.  863 ;  12  Gox  G.  G.  192)  (a),  the  case  of  JEteg.  v. 
8ummer§  was  followed. 

The  qaestion  for  the  opinion  of  the  Gourt  is 
whether  the  sentenoe  of  seven  years'  penal  servi- 
tude was  right,  and  if  not  what  sentence  should  be 
substituted. 

Ko  connsel  appeared  to  argue  on  either  side. 

Kbllt,  C.B.— The  27  &  28  Yict.  o.  47,  s.  2, 
enacts  that  "  where  under  any  Act  now  in  force  a 
period  of  less  than  five  years  is  the  utmost  sen- 
tence of  penal  servitude  that  can  be  awarded,  a 
period^  of  five  years  shall,  in  respect  to  any  offence 
committed  after  the  passing  of  this  Act,  in  such 
Act  be  substituted  for  the  less  period :  and  where 
under  any  Act  now  in  force  a  period  of  either  less 
or  more  than  five  years  may  be  awarded  as  a 
sentence  of  penal  servitude,  the  least  sentence  of 
penal  servitude  that  can  be  awarded  under  that 
Act  shall,  in  respect  to  any  offence  committed  after 
the  passing  of  this  Act,  be  a  period  of  five  years :  and 
where  any  person  shall,  on  indictment,  be  con- 
victed of  any  crime  or  offence  punishable  with 
penal  servitude  after  having  been  previously  con- 
victed of  feluny,  the  least  sentence  of  penal  servi- 
tude that  can  be  awarded  in  such  case  shall  be  a 
period  of  seven  years."  Where,  therefore,  as  in  this 
ease,  there  is  a  conviction  on  an  indictment  for  false 
pretences  after  a  previous  conviction  for  felony 
charged  in  the  same  indictment,  the  least  sentence 
of  penal  servitude  that  can  be  awarded  is  a  period 
of  seven  years. 

Conviction  affi/rmed. 


ScOwrday,  Feb.  3, 1877. 

(Before  Kellt,  G.B.,  Msllob,  J.,  Dekuait,  J., 
Field,  J.,  and  Huddleston,  B.) 

Beg.  v.  Flatteet. 
Rape — Ooment — Fraiid — Pretence  o/mediccU 

treatment, 

A  person  who  kept  a  sMl  in  a  public  market,  cmd 
professed  to  give  medical  and  surgical  advice, 
fraudulently  obtained  possession  of  a  gi/rVs 
person,  pretending  that  he  was  going  to  perform  a 
surgical  operation  to  cure  her  of  her  illness.  The 
girl  was  nineteen  years  old,  and  made  a  feeble 
resistance,  and  only  suhmitted  to  the  act  of  con^ 
nection  under  the  belief  thai  the  prisoner  wcls 
treating  her  medically  and  performing  a  surgical 
operation. 

Held,  thai  there  was  no  consent  to  the  act  of  sexual 
intercourse,  and  that  the  prisoner  was  guilty  of 
the  crime  of  rape, 

Gase  stated  for  the  opinion  of   this  Gonrt   by 

Hawkins,  J. 
The  prisoner  John  Flattery  was  indicted  for  a 

rape  upon  Lavinia  Thompson  at  Halifax,  in  the 

county  of  York  on  the  4th  Nov.  1876. 
He  was  tried  before  me  at  the  Winter  Assizes 

at  Leeds  in  Dea  1876,  and  was  convicted,  but  I 

postponed  judgment  until  the  next  assizes  in  order 

to  obtain  the  opinion   of   the  court   upon    the 

following  case.    The  prisoner,  in  the  meantime, 

remains  in  custody. 
Lavinia   Thompson,    prosecutrix,   is   nineteen 

years  of  age,  and  she  is  the  daughter  of  and  lives 

-^^'—  .  ■ »   I  ^m^.^,..  m^^—a^  ^^—^^^  I       — ^^M      11  ■   ■     ■       I   ■  mm^h^ai^—^ 

(a)  In  iteg,  r.  WUUs  the  yrevions  oonviotioii  was  aot 
oharged  in  the  indictment,  and  therefore  the  proper 
term  of  penal  servitade  in  that  ease  was  five  years'^  penal 
■ervitade. 


with  Thomas  and  Hannah  ThompBon,  who  are 
labouring  people  in  the  neighbourhood  of  Haliftttr. 

On  and  for  some  time  previous  to  the  4th  Not. 
last  she  was  in  ill  health  and  subject  to  fita.  On 
the  4th  Nov.  1876  (being  market  day  at  Halite) 
with  a  view  to  obtain  medical  and  surgical  advioe 
and  relief,  she  went  with  her  mother  to  Halifax  to 
consult  the  prisoner,  who  kept  an  open  stall  in  the 
market  at  which  he  professed  for  money  oonaiderft- 
tion  to  give  medical  and  surgical  advice. 

They  went  together  to  the  prisoner's  stall  and 
there  saw  him,  and  in  the  presence  and  hearing  of 
the  prosecutrix  her  mother  told  the  prisoner  nor 
condition  as  aforesaid,  and  that  she  was  subject  to 
fits,  and  consulted  him  as  to  a  remedy. 

The  prisoner  expressed  a  desire  to  examine  the 
prosecutrix  with  a  view  to  giving  the  advioe 
souffht,  and  requested  the  prosecutrix,  and  her 
moUier,  to  follow  him  to  the  Peacock  Inn,  whidi 
was  close  by,  for  that  purpose,  and  they  did  ao. 

At  the  Peaoook  Inn  the  prisoner  put  seTeral 
Questions  to  her  mother  touohing  the  condition  of 
tne  prosecutrix,  and  made  some  examination  of 
her  person.  Having  done  this  the  prisoner  not 
believing  that  the  advioe  he  was  to  give  would  be 
of  any  service  to  prosecutrix,  nor  intending,  nor  with 
any  view  to  peiform  a  medicied  or  surgical  operation^ 
but  solely  with  a  view  to  gititif  v  his  lost  and  have 
that  carnal  sexual  knowledge  of  her  person  wbioh 
he  afterwards  had  as  after  stated,  fraudulently*  and 
knowing  that  he  was  speaking  falsely,  told  tiie 
mother  m  the  presence  and  bearing  of  the  proaeoQ'- 
trix  that  "  It  was  nature's  string  wanted  breakiDg.** 
and  asked  if  he  might  break  it.  The  mother 
replied  that  she  did  not  know  what  he  meant  («■ 
in  fact  she  swore  she  did  not)^  but  that  she  did  not 
mind  if  it  would  do  her  daoghter  any  good.  Al 
that  moment  the  prosecutrix,  in  the  prisoner*! 
presence,  had  a  fit  and  fainted  away.  When  she 
came  to  herself  again  the  prisoner,  in  the  proseoa- 
trix's  presence  and  hearing,  fraudulently  and 
falsely  repeated  that  nature's  string  wanted 
breaking,  and  added  if  that  didn^  do  her  good 
nothing  would,  and  he  again  then  asked  u  he 
might  break  it.  Again  the  mother  said  she  did 
not  mind,  if  it  would  do  her  daughter  the  prosecu* 
trix  anv  good. 

On  this  the  prisoner  said  to  the  mothor  **  Ton 
stay  here  and  111  try."  He  then  went  into  a  small 
adjoining  room  followed  by  the  prosecutrix  solely 
in  order  as  he  represented,  sad  as  prosecutrix  and 
her  mother  believed,  that  he  might  perform  the 
operation  he  had  advised,  which  txyth  prosecutrix 
and  her  mother,  on  prisoner's  representaStions  afore- 
said, believed  would  probably  effect  her  cnrci  and 
not  with  anv  intention  on  the  part  of  the  proseoa- 
trix  that  the  prisoner  should  have  sexual  oon- 
nection. 

In  that  room  the  prisoner  put  the  proaeoatriz 
on  the  floor  and  then  and  there  had  carnal  sexual 
connection  with  her,  the  prosecutrix  making  but 
feeble  resistance  believing  (as  she  swore)  that  the 
prisoner  was  merely  treating  her  medically  and 
perfonning  a  surgical  operation,  as  he  had 
advised,  to  cure  her  of  her  illness  and  fits,  and 
submitting  to  his  treatment  solely  because  she  ao 
believed,  such  belief  having  been  wilfiilly  and 
firaudulently  induced  by  the  prisoner  as  afc»reBaid. 

Unless  such  submission  in  law  constittttea  con- 
sent there  was  no  consent  to  the  prisoner^a  having 
connection  with  the  proeeootriz. 
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The  qoestioii  is  whether  under  iheee  circam- 
atftnoes  the  oonviotion  was  warranted  in  law. 

H,  Hjlwkxhs, 

Lodtwoodf  for  the    prisoner. — ^The    conviction 
Qumot  be  sustained.    The  case  does  not  contain 
any  statement  as  to  whether  or  not  the  proeecn- 
triz  knew  the  nature  of  the  act  of  connection. 
It  is  not  found  that  she  did  not  know  the  nature  of 
that  act,  and  that  distinguishes  this  case  from  Beg. 
▼.  Case  (1  Den.  G.  G.  580;  4>  Gox  G.  G.  220)  where 
the  presiding  judge  directed  the  jury, "  that  if  they 
were  satisfied  that  the  girl  was  ignorant  of  the 
nature  of  the  defendant's  act,  and  made  no  resis- 
tance solely  from  a  bond  fide  belief  that  the  defen- 
dant was  (as  he  represented)  treat^ing  her  medically 
with  a  view  to  her  cure,  his  conduct  in  point  of  law 
amounted  to  an  assault."    Here  there  was  no  such 
direction  to  the  jury.    In  this  case  the  prosecutrix 
might  have  been  under  the  impression  that  the 
pisoner  was  treating  her  medically,  and  yet  have 
known  at  the  same  time  the  nature  of  the  act. 
rHuDDLESTOir,  B. — In  the  case  of  a  person  liaving 
intercourse  with  a  married  woman  by  a  fraud  which 
induces  her  to  suppose  that  he  is  her  husband,  the 
woman  consents  to  the  act  of  connection,  but  not 
with  the  particular  man.     In  Beg.  v.  Fletcher 
(BeU's  a  G.63;  8  Gox  G.  G.  131}  Lord  Gamp- 
bell,  G.J.  said,  "  0amplm*8  case  (1  Den.  G.  G.  89) 
seems  to  me  to  settle  what  the  proper  definition  of 
rape  is,  and  the  decision  in  that  case  rests  upon  the 
authority  of  an  Act  of  Parliament.    The  statute  of 
West.  2,  o.  34,  defines  the  crime  to  be  where  ''  A 
man  do  ravish  a  woman,  married,  maid,  or  other, 
where  she  did  not  consent  neither  before  nor 
alter."     Ejsllt,  G.B.— Where  is  there  any  evi- 
dence in  this  case  that  the  prosecutrix  ever  con- 
sented to  the  pollution  of  her  person  P]    It  may 
be  that  she  consented  to  the  act,  knowing  the 
nature  of  it,  under  a  false  belief,  and  that  the  case 
is  a  misdemeanor  within  24  &  25  Yict.   c.  100, 
s.  49,  but  it  is  submitted  it*  is  not  a  rape.    In  Beg, 
V.  Olourhe  (24  L.  J.  26,  M.  G. ;  6  Gox  G.  G.  412) 
where  the  prisoner  sot  into  the  bed  of  a  married 
woman  intending  it  he  could  to  have  connection 
with  her  by  passing  for  her  husband  but  not  by  force, 
and  the  woman,  believing  him  to  be  her  husband, 
allowed  bim  to  have  connection  with  her,  it  was 
held  not  to  be  a  rape.  Alderson,  B.  there  said, 
**  There  is  an  actual  consent  obtained  by  fraud.    If 
we  held  that  to  be  a  rape,  the  principle  would  not 
be  confined  to  the  case  of  wives  and  husbands,"  and 
Jervis,  G.J.  said  "  We  cannot  get  over  the  decision 
in  Reg,  v.  Jaeheon  (Bus.  &  By.  487),  and  as  far  as 
I  gather  the  opinion  of  Ihe  other  judges  we  all 
tmuk  that  decision  is  right."    In  Beg,  v.  Barrow 
iL.  Bep.  1  G.  G.  156 ;  11  Gox  G.  G.  B.  191)  where  a 
woman  Iving  asleep  in  bed  with  her   husband 
was  awoke  by  another  man  having  connection 
with  her,  and  as  soon  as  she  was  completely  awake 
she  found  the  man  was  not  her  nusband  and 
awoke  her  husband,  it  was  held  not  to  be  a  rape. 
Bovill,  G.J.  said,  "  What  was  done  was  with  her 
eonsent,  though  obtained  by  fraad.    This  comes 
within  the  class  of  cases  in  which  it  has  been 
decided  that  where  under   such   circumstances 
consent  has  been  obtained  bv  fraud,  the  ofience 
does  not  amount  to  rape."    [Mellor,  J. — In  those 
cases  the  woman  consents  to  the  act  of  sexual 
intercourse,   here  she   does   not.     Dbnman,    J. 
referred   to  Beg,  v.  Fletcher  (Bell  63 ;  8  Gox's 
Or*  Gas,  Bes.  131)  where  having  connection  with 
an  idiot  girl  incapable  of  givmg  consent  from 


defect  of  understanding  was  held  to  amount  to 
rape.] 

The  SolicUor-Qeneral  {Bowen  with  him),  for  the 
prosecution,  was  not  called  upon  to  argue. 

Kellt,  G.B. — I  am  of  opinion  that  the  conviction 
should  be  affirmed.    The  prosecutrix,  by  the  fraud 
and   false    representations  of  the  prisoner,  was 
induced  and  persuaded  to  allow  him  to  touch  and 
approach  her    person.    There  was  not  only  no 
evidence  of  consent  on  the  part  of  the  prosecutrix, 
bat  the  case  states  that  she  submitted  to  his  treat- 
ment  solely  because  she  believed  that    he  was 
treating  her  medically  and  performing  a  surgical 
operation,  as  he  had  advised,  to  cure  her  of  her  ill- 
ness, and  that  unless  saoh  sabmission  in  law  con- 
stitutes   consent    there   was   no  consent  to   the 
prisoner    having    connection   with  the  prosecu- 
trix.   We   are   now  asked  to   say,  because   the 
prosecutrix  was  nineteen  years  of  age,  she  knew 
what  was  going  on  and  consented  to  a  violation 
of  her  person.    It  would  be  straining   the  lan- 
guage of  the  case  to  hold  that  there  was  any 
consent  to  what  took  place  under  the  circumstances. 
It  was  contended  that  it  lay  on  the  part  of  the 
prosecution  to  show  that  the  woman  did  not  know 
what  the  nature  of  sexual  connection  was.    I  know 
of  no  principle  of  law  on  which  that  contention 
rests  and  I  am  not  prepared  to  say  that  if  she 
did  know  the  nature  of  sexual  intercourse  that 
would  have  been  any  evidence  of  consent ;   but 
here  it  is  consistent  with  her  evidence  that  the 
prosecutrix  may  have  been  under  the  impression 
that  the  prisoner  was  performing  the  operation  by 
some  instrument  or  with  his  fingers.    I  lament 
that  it  has  ever  been  decided  to  be  the  law  of 
England  that  where  a  man  obtains   possession 
of  a   woman's    person    by    fipaud,    it  does  not 
amount  to  rape.    In  this  case,  however,  there  is 
no  evidence  to  show  that  the  prosecutrix  knew 
that  the  prisoner  was  about  to  violate  ber  person, 
on  the  contrary  she  submitted  to  what  was  done 
under  the  belief  that  the  prisoner  was  performing 
a  surgical  operation  to  cure  her  of  her  illness.  I  am 
clearly  of  opinion  that  the  prisoner  was  guilty  of 
the  crime  of  rape,  and  that  the  conviction  should 
be  affirmed. 

Mellor,  J. — ^I  am  of  the  same  opinion.  It 
appears  to  me  that  the  language  of  the  statute  13 
fid.  1,  West.  2,  c.  34  gives  the  true  definition  of  the 
crime  of  rape.  "  If  a  man  ravish  a  married  woman 
dame  or  damsel  where  she  neither  consented  before 
or  after,  ayt  judgment  devyet  member \  if  she  assent 
after,  yet  the  King  shall  have  the  suit."  It  has  been 
argued  that  submission  is  equivalent  to  assent. 
Under  certain  circumstances  that  may  be  so.  But 
in  this  case  where  is  there  any  evidence  of  consent 
to  an  act  of  carnal  connection  P  On  the  contrary 
it  is  stated  that  the  prosecutrix  made  a  feeble 
resistance.  That  is  not  consent,  but  it  mav  be  taken 
that  she  did  not  resist  as  she  would  have  done 
under  other  circumstances,  if  she  had  not  believed 
that  the  prisoner  was  performing  a  surgical  opera- 
tion. The  whole  case  is  summed  up  in  the  language 
of  Wilde,  G.J.  in  Beg.  v.  Gase  "  It  is  said  that  as 
she  made  no  resistance  she  must  be  viewed  as  a 
consenting  party.  That  is  a  fallacy.  Ghildren  who 
go  to  a  dentist  make  no  resistance,  but  they  are 
not  consenting  parties.  The  prisoner  disarmed 
her  by  fraud.  She  acquiesced  under  a  misrepre- 
sentation that  what  he  was  doing  was  with  a  view 
to  a  cure,  and  that  onl^,  whereas  it  was  done 
solely  to  gratify  the  passion  of  the  prisoner.  How 
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does  this  differ  from  a  case  of  total  deoeption*P 
She  consented  to  one  thing,  he  did  another,  mate- 
rially different,  on  which  she  had  been  prevented 
by  his  fraud  from  exercising  her  judgment  and 
will."  Here  the  prosecutrix  consented  to  be 
treated  medically  and  to  have  a  surgical  operation 
performed,  and  to  nothing  else,  and  in  no  sense 
did  she  consent  to  the  prisoner  having  connection 
with  her.  As  to  the  authority  of  Beg,  v.  Barrow, 
if  a  similar  case  should  come  before  me  I  should 
take  care  to  have  it  reconsidered. 

Denman,  J. — I  am  of  the  same  opinion.  The 
case  concludes  *' Unless  such  submission  in  law 
constitutes  consent,  there  was  no  consent  to  the 
prisoner  having  connection  with  the  prosecutrix." 
We  have,  therefore,  to  see  whether  there  are  any 
facts  in  the  case  which  amount  to  consent  in  law. 
The  mother  and  daughter  were  persons  of  extreme 
simplicity,  and  the  jury  have  found  that  they 
believed  the  prisoner's  representations.  The 
words  of  the  statute  (West.  2,  c.  34)  are  **  If  a  man  do 
ravish  a  woman  dame  or  damsel  where  she  neither 
consented  before  or  after."  There  is  one  case 
where  a  woman  does  not  consent  to  the  act  of  con- 
nection, and  yet  the  man  may  not  be  guilty  of 
rape,  that  is  wnere  the  resistance  is  so  slight  and 
her  behaviour  such  that  the  man  may  bond  fde 
believe  that  she  is  consenting ;  but  that  does  not 
apply  to  the  present  case.  Here  the  prosecutrix 
was  entirely  deceived  by  the  prisoner,  and  he 
fraudulently  obtained  possession  of  her  person, 
and  it  does  not  lie  in  his  mouth  to  say  now  that 
she  was  consenting  to  the  act  of  connection.  I 
agree  in  the  remarks  that  have  been  made  upon 
the  decision  in  Beg,  v.  Barrow,  and  I  should  be 
glad  of  it  were  reviewed. 

Field,  J. — I  am  of  the  same  opinion.  I  accept 
the  definition  of  rape  as  giyen,  in  the  statute  of 
West.  2,  and  I  think  the  limitation  put  upon  the 
case  of  not  consenting  by  my  brother*  Denman 
worth  considering.  The  circumstances  in  this 
case  amount  neither  in  law  or  fact  to  a  consent 
by  the  prosecutrix.  There  must  be  a  consent  to 
the  act  of  sexual  connection.  I  can  see  no  evi- 
dence whatever  of  consent  to  that. 

HuDDLBSTON,  B. — I  am  of  the  same  opinion.  The 
definition  of  rape  as  ffiven  in  the  statute  of 
13  Ed.  ly  c.  34  was  adopted  by  this  court  in  B-eg,  v. 
Fletcher.  Generally  speaking  it  is  ravishing  where 
she  does  not  consent  before  or  after.  In  this  case 
there  was  no  intention  on  the  part  of  the  prosecu- 
trix that  the  prisoner  should  have  sexual  inter* 
course,  and  no  consent  to  that  act.  The  pro- 
secutrix submitted  to  the  act  in  the  belief  that 
she  was  merely  undergoing  a  surgical  operation 
to  cure  her  of  her  iUness,  being  wilfully  and 
fraudulently  induced  so  to  believe  by  the  prisoner. 
I  also  should  wish  to  see  the  case  of  Beg,  v.  Barrow 
reconsidered. 

Conviction  affi/rmecL 


Saturday,  Feb.  3, 1877. 

(Before  Ejsllt,  C.B.,  Msllob,  J.,  Dbnhan,  J., 
Field,  J.,  and  HuDDLEsroir,  B.) 

BeO.  V,  J,  W,  FOSTBB. 

False  pretences — Sale  of  spurious  article  asgentdne 
— Simplex  commendatior— Direction  to  jury. 

Prisoner  sold  to  prosecutrix  packages  of  what 
appeared  to  be  tea,  sta/tinq  that  he  was  a  tea  dealer 
at  L,,  and  that  the  artiae  was  good  tea^  at  the  , 


same  time  producing  a  sample  of  good  tea.  When 
opened  the  parages  were  found  to  contain  bui 
one-fourth  part  of  tea  and  three-fowrih  pa/rts  of 
noxious  things.     The  judge  left  it  to  the  jury  to 
say  whether  the  prisoner's  representoHons  were 
simple  exaggeraiion  in  praise  of  (he  article  or  nUa* 
representation  of  a  fact  specific  to  the  cawtraH 
w%th  intent  to  defraud. 
Held,  thai  it  was  not  misdirection  in  not  Uaaing 
the  question  to  the  jury  whether  the  article  was  tea 
or  not. 
Case  reserved  for  the  opinion  of  this  Gourt  by  the 
deputy  Ghairman  of  the  general  quarter  sessions 
of  the  peace  for  the  county  of  Leicester. 

James  Williams  Foster,  otherwise  James  WilUam 
Foster,  was  tried  before  me  at  the  general  quarter 
sessions  of  the  peace  for  tbe  county  of  Leicester, 
held  on  the  2na  Jan.  1877,  for  obtaining  money 
under  false  pretences  from  Elizabeth  Beckworth* 
the  wife  of  William  Bernard  Beckworth. 

The  indictment  contained  several  counts,  but  as 
all  these  except  the  first  were  withdrawn,  it  will 
be  sufficient  to  set  out  that  count  only. 

"  The  jurors  for  our  lady  the  Queen,  upon  their 
oath  present  that  James  Williams  Foster  other- 
wise James  William  Foster,  on  the  17th  Not. 
1876,  at  the  township  of  Hugglescote,  in  the  county 
of  Leicester,  unlawfully,  knowingly,  and  designedly 
did  falsely  pretend  to  one  Elizabeth  Beckworth 
that  he  was  a  tradesman  in  the  tea  trade  in 
Leicester,  that  he  had  good  tea  for  sale,  and  did, 
then  and  there,  offer  for  sale,  and  did  sell  to  the 
said  Elizabeth  Beckworth  sixteen  paper  packages, 
which  he  the  said  James  Williams  Foster,  otherwise 
James  William  Foster,  Hid  falsely  pretend  were 
each  and  every  of  them  composed  of  good  tea,  by 
means  of  which  said  false  pretences,  the  said  James 
Williams  Foster,  otherwise  James  William  Foster, 
did  then  unlawfully  obtain  from  the  said  Elixa* 
both  Beckworth  one  pound,  sixteen  shillings  in 
money,  the  money  of  William  Bernard  Beckworth, 
her  husband,  with  intent  to  defraud,  whereas  in 
truth  and  in  fact  the  said  James  Williams  Foster 
otherwise  James  William  Foster  was  not  a 
tradesman  in  the  tea  trade  in  Leicester,  and  the 
said  sixteen  packages  were  not  each  or  any  oi 
them  composed  of  ^)od  tea,  but  each  and  every  of 
the  said  packages  contained  a  mixture  composed 
of  tea,  sand,  quartz,  and  magnetic  oxide  of  iron 
which  said  mixture  is  unfit  for  food  and  injnrions 
to  health,  as  he,  the  said  James  Williams  Foster, 
otherwise  James  William  Foster,  well  knew  at  tbe 
time  when  he  did  falsely  pretend  as  aforesaid." 
It  appeared  in  evidence  as  follows  : 
The  prisoner  is  a  hawker,  residing  at  West 
Bromwich,  in  the  county  of  S^-^aff  ord.  On  the  17th. 
Nov.  1876,  he  called  on  the  wife  of  the  prosecutor, 
who  is  a  licensed  victualler  at  Hugglescote,  in  the 
county  of  Leicester,  and  representmg  himself  to 
be  a  tea  dealer,  residing  at  Leicester,  offered  to  the 
said  Elizabeth  Beckworth  tea  for  sale  which  be 
said  was  good  tea.  He  had  with  him  sixteen  pack- 
ages of  what  appeared  to  be  each  lib.  packages  of 
tea.  He  produced  a  sample  of  tea  which  appeared 
to  be  good  tea,  and  he  then  opened  one  of  the 
packages  taking  out  of  it  a  quantity  and  statins 
to  Mrs.  Beckworth  *'  you  see  it's  like  that  I  showed 
you."  Mrs.  Beckworth  eventually  bought  the 
whole  quantity  for  12. 16s,,  that  is  at  the  rate  of 
two  shilling  and  three  pence  per  pound,  in  the 
belief  that  it  was  good  tea  as  represented  by  the 
pridoner. 
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When  the  prisoner  had  leffc,  Mrs.  Beokworth 
opened  the  packages  and  found  that  in  addition  to 
tea  they  contained  a  mixture  of  sand  and  other 
stuff  unfit  to  drink.  Mrs.  Beckworth  communi- 
cated with  the  police,  and  the  mixture  was  sub- 
mitted to  Dr.  EmmersoD,  the  analyst,  of  the 
county  of  Loicester,  who  found  that  the  mixture 
was  composed  of  tea,  sand,  qaartz,  and  oxide  of 
iron,  and  unfit  for  food  or  drink. 

A  week  after  the  sale  the  prisoner  called  again 
at  the  house  of  the  prosecutor,  and  being  remon- 
strated with,  declared  that  the  substance  was  tea, 
and  what  Mrs.  Beckworth  took  for  sand  was  tea 
dast.  He  offered,  however,  21b.  of  good  tea 
to  make  it  up,  which  the  prosecutor  refused  to 
receive. 

The  prisoner  was  arrested  on  a  warrant,  and 
while  in  custody  had  an  interview  with  the  police 
constable  in  his  cell,  to  whom  he  stated  that  he 
knew  he  had  done  wrong,  and  that  if  he  got  out  of 
this  job  he  would  lead  a  different  life. 

At  the  trial  Dr.  Emmerson,  the  county  analyst, 
was  called  as  a  witness.  He  deposed  that  the  mix- 
tare  only  contained  twenty-five  per  cent.,  or  one 
quarter  in  weight  of  tea,  that  the  rest  was  sand, 
quartz,  earth,  and  oxide  of  iron,  unfit  to  drink,  and 
iajorious  to  health.  He  also  stated  on  examination 
that  he  believed  that  the  adulteration  had  taken 
place  in  China,  and  that  the  mixture  was  known  in 
the  trade  as  Lye  tea. 

On  this  the  learned  counsel,  for  the  prisoner, 
annealed  to  me  to  stop  the  case.  This,  nowever, 
I  declined  to  do,  and  the  following  witness  was 
called  for  the  defence. 

Mr.  Bimmonds,  who  stated  that  he  was  a  whole- 
sale tea  dealer  at  Birmingham,  and  had  sold  the 
packages  in  question  to  the  prisoner.  Mr.  Sim- 
monds  Htated  he  had  purchased  the  mixture  from 
the  bonded  warehouses  in  London;  had  paid 
U.  2d.  per  pound  for  it ;  and  had  sold  it  to  the 
prisoner  at  la.  4d.  per  lb. ;  and  that  in  his  belief 
the  packages  as  produced  in  Court  were  the  same 
as  those  made  up  in  his  shop  and  sold  to  the 
prisoner.  That  he  should  call  the  mixture  tea 
though  not  good  tea ;  and  though  he  should  not 
drink  it  himnelf,  as  he  could  get  better,  he  was  not 
prepared  to  hear  that  it  was  injurious  to  heulth. 
He  also  said  that  he  did  not  think  that  a  hawker 
of  tea,  not  being  a  scientific  analyst,  could  have  die- 
covered  the  deleteriouR  ingredients  mixed  wilh  it 
as  the  county  analyst  had  done. 

On  this  I  charged  the  jury  that  if  the  case  were 
one  of  simple  commendation  or  praise  of  an  article 
and  an  exaggeration  of  its  quality  only,  it  was  not 
a  ctise  under  which  the  prisoner  could  be  con- 
victed ;  and  that  before  they  convicted  the  prisoner 
they  must  be  satisfied  that  he  knew  what  the 
real  nature  of  the  packages  was,  that  it  was  not 
tea,  but  a  mixture  of  articles  unfit  for  drink ;  and 
that  knowing  the  nature  of  the  mixture  he 
designedly  falsely  pretended  to  the  prosecutor's 
wife  that  it  was  "good  tea"  with  intent  to 
defraud;  that  the  question  was  between  simple 
exaggeration  and  misrepresentation  of  a  fact  specific 
to  the  contract  with  intent  to  defraud. 

The  jury  retired  to  consider  their  verdict,  and 
found  the  prisoner  guilty,  and  I  sentenced  him  to 
six  calendiar  months'  imprisonment  with  hard 
labour;  a  punishment  which  I  inflicted,  because  as 
I  told  him  in  passing  sentence,  the  prisoner  had 
previously  been  convicted  and  had  suffered  a  like 
term  of  imprisonment  for  a  similar  offence,  but  the 
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execution  of  such  sentence  was  respited,  and  the 
prisoner  has  been  discharged  on  recognizance  of 
bail  to  render  himself  in  execution. 

The  (juestionfor  the  Court  to  consider  is  whether 
I  was  right  in  my  direction  to  the  jury,  or  whether 
I  should  have  directed  them  ^hat  there  waa  no 
offence  at  law  in  the  case  as  proved. 

Hbney  St.  John  HALFoaD. 

Sills,  for  the  prisoner. — ^The  conviction  cannot  be 
sustained.  There  was  a  misdirection  in  not  leaving 
the  question  to  the  jury  whether  or  not  this  article 
was  "  tea ;  "  and  secondly,  upon  the  evidence,  the 
chairman  should  have  ruled  that  no  offence  was 
proved  to  have  been  committed.  The  facts  showed 
that  this  was  tea,  although  adulterated  and  was 
known  and  sold  in  the  market  as  Lye  tea.  In 
calling  it  good  tea  the  prisoner  was  only  using 
a  word  of  commendation  or  it  may  be  exaggeration. 
In  this  case  there  was  no  misrepresentation  of  any 
specific  fact  such  as  existed  in  the  decided  casen 
upon  this  subject.  The  following  authorities  were 
cited: 

Beg^  V.  Kerrigan,  L.  &  C.  383 ;  9  C!ox  C  C.  441 ; 

Reg.  V.  Bally  Oar.  &  Mar.  249 ; 

Reg.  Y^Roehikck^  Dears  &  B.  24 ;  7  Cos  0.  G.  126 ; 

Reg.  V.  Go88,  Bell  206 ;  8  Ooz  a  C.  262 ; 

Reg.  V.  Abbott,  1  Den.  173  ;  2  Cox  C.  C.  430  ; 

Reg.  V.  Eagleton,  Dears  515 ;  6  Cox  C.  C  559  ; 

Reg.  V.  Ardley,  L.  Bep.  1  C.  0.  B  301 ;  12  Cox  C  C. 
^  * 

Reg,  V.  L&igh,  8  Cox  0.  C.  238 ; 

Reg,  V.  Pratt,  8  Cox  C.  C.  384 ; 

Reg.  V.  Bryamt,  Dears  &  B.  265 ;  7  Cox  C  C.  313. 

Jacguee,  contra,  was  not  called  upon  to  argue. 

Kelly,  C.B. — There  is  no  reasonable  doubt  in 
this  case.  The  prisoner,  by  falsely  representing 
himself  as  a  tea  dealer,  and  prodacing  samples  of 
good  tea,  prevailedon  the  prosecutrix  to  bny  sixteen 
packages  of  what  appeared  to  be  tea.  When  the 
prosecutrix  opened  the  packages  she  found  that 
only  one-fourth  part  was  tea  and  three-fourth 
parts  consisted  of  different  things  of  a  dele- 
terious and  dangerous  character.  It  is  said  it 
should  have  been  left  to  the  jury  to  say  whether 
this  composition  was  tea  at  all.  It  was  not  merely 
false  commendation  on  the  part  of  the  prisoner, 
but  wilfal  and  fraudulent  misrepresentation,  and 
the  only  justification  for  applying  the  term  tea  to  it 
is  that  it  is  believed  to  be  an  article  adulterated  in 
China,  and  known  in  the  trade  as  Lye  tea,  which 
means  the  dregs  of  tea,  and  if  it  had  been  so  called 
no  one  would  buy  it.  The  only  question  is  whether 
the  prisoner's  representations  were  mere  commen- 
dation of  the  article  or  false  pretences.  It  appears 
that  the  prisoner  represented  himself  as  a  tea 
dealer  at  Leicester,  whereas  he  was  only  a  hawker, 
he  represented  this  article  as  good  tea,  and  showed 
at  the  same  time  samples  of  good  tea,  whereas 
the  article  when  opened  was  found  to  contair. 
three-fourth  parts  of  noxious  things  which  i-en- 
dered  the  article  totally  different  from  tea.  The 
case  was  left  very  properly  to  the  jury,  with  this 
direction,  that  if  the  prisoner's  representations 
were  mere  simple  commendation  and  exaggora- 
tion  of  the  quality  of  the  article,  they  were  not 
to  find  him  guilty  of  false  pretences,  and  that 
before  they  convicted  him  they  were  to  be  satis- 
fied that  he  knew  what  the  real  nature  of  the 
packages  was — that  it  was  not  tea  but  a  mixture  of 
articles  unfit  to  drink,  and  that  knowing  the 
nature  of  the  mixture,  ho  designedly  and  lalsely 
pretended  to  the  prosecutor's  wife  that  it  was  good 
I  tea,  with  intent  to  defraud  ;  that  the  question  was 
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between  simple  exaggeration  and  misrepresenta* 
tton  of  a  fiMt  specific  to  the  contract  with  intent  to 
defrand.  If  the  mixture  had  consisted  of  nine- 
tenths  of  tea,  and  a  small  portion  only  of  other 
ingredients,  the  oaee  might  have  been  different. 
The  prisoner  seemed  to  have  been  quite  aware 
that  it  was  a  fraud,  for  after  his  arrest  he  stated  to 
the  constable  that  he  knew  he  had  done  wrong, 
and  that  if  he  got  out  of  this  job  he  would  lead  a 
different  life.  The  conviction  must,  therefore,  be 
affirmed. 
The  rest  of  the  Goubt  were  of  the  same  opinion. 

Conviction  affirmed. 


Saturday,  Feb,  10, 1877. 
(Before  Kellt,  G.B.,  Mellob,  J.,  Lush,  J.,  Dbn- 

HAN,  J.,  and  HUDDLBSTOK,  B.) 

Bbg.  v.  W.  B.  Ksknt. 

Stealing  and  receiuing — Husband  amd  wife — 

AdvUery. 
The  prisoner,  while  living  in  adtdtery  toith  the 
prosecutor's  wife,  was  found  in  possession  ofpro' 
secutor*s  property,  a/nd  thereupon  indicted  and 
convicted  for  receiving  the  property  well  knowing 
it  to  h<we  been  stolen.   Upon  the  facts  it  appeared 
thai  no  other  person  than  prosecutor's  wife  could 
have  stolen  the  property. 
Held,  that  the  conviction  for  receiving  could  not  be 
sustained,  as  a  wife  cannot  steal  her  husband's 
property, 
Gass  reserved  for  the  opinion  of  this  Gonrt  by  the 
Recorder  of  Ghester. 

At  the  quarter  sessions  for  the  city  and  borough 
of  Ghester  and  county  of  the  same  city,  held  before 
me,  on  Monday,  the  8th  Jan.  1877,  William  Edward 
Kenny  was  tried  upon  an  indictment  which 
charged  him  in  the  first  count  with  stealing,  on 
the  26th  Aug.  1876,  certain  money  to  the  amount 
of  143{.,  one  purse,  one  silver  watch,  one  child's 
cloak,  one  scarf,  one  American  box,  one  prayer 
book,  two  money  bacs,  and  other  articles  of  the 
moneys,  goods,  and  chattels  of  Edwfffd  Gum ;  and 
.  in  the  second  count  with  feloniously  receiving  on 
the  day  and  year  aforesaid  the  moneys,  goods,  and 
chattels  aforesaid,  well  knowing  the  same  to  have 
been  feloniously  stolen. 
The  following  was  the  evidence : 
Edward  Gkirn.— I  am  an  innkeeper  at  Bnrslem.  On 
the  23rd  Jane  1876,  mj  wife  left  my  house  withont  my 
knowled^  or  oonsent.  The  tame  night  I  miBsed 
143  Boverei^ne.  The  mon«y  was  in  a  ba^.  This  bag 
(prodnoed)^  is  it.  There  was  another  bag  withoat  money 
in  it.  This  (produoed)  is  it.  This  watoh  (prodnoed)  is 
mine.  My  wue  wore  it  sometimes.  I  gave  ner  no  per- 
mission to  take  it  or  Miyof  the  things.  This  praver  book 
(prodnoed)  is  mine.  These  three  sheets  (prodnoed)  I 
believe  to  be  mine.  Fonr  were  missing  after  my  wife  left. 
This  bed  cover,  baby's  oloak,  soazf ,  and  this  Amerioan 
box  (all  prodnoed)  are  mine.  The  money  I  saw  safe  on 
the  morning  of  the  23rd  Jnne.  I  was  savinff  it  to  buy 
horses  in  Ireland.  Three  days  after  my  wife  left,  I  savr 
the  prisoner.  He  came  to  my  hoose.  A  week  after  that 
he  came  again,  and  asked  me  how  mnoh  money  my  wife 
took.  I  told  him  151.  or  20L  I  told  him  that  becanse  I 
wanted  some  information  from  him.  I  aconsed  him  of 
being  out  oar  driving  with  my  wife  on  the  Sunday  before. 
He  denied  it.  The  prisoner  left  the  neighbourhood  shortly 
after  and  I  heard  no  more  of  him  or  my  wife  till  October 
when  I  went  to  Ireland  with  a  police  officer.  I  found 
them  together  at  Belfast.  They  were  in  a  back  room 
packing  a  box.  The  prisoner  was  packing  it.  It  was  my 
Amerioan  box.  I  saw  some  of  the  contents  of  the  box. 
My  prayer  book  was  in  it.  and  the  child's  ck)ak.  The 
bed  cover  was  in  the  prisoner's  box.  I  saw  the  prisoner 
searched,  he  was  wearing  my  wa»h. 


GroM*ezamined. — I  sometimes  wore  the  watch,  so  did 
my  wife.  I  had  another.  I  wore  both  as  I  liked.  My  wife 
dbposited  over  IQOl.  with  a  Mr.  Jackson  at  Cheadle, 
eighteen  months  before.  She  did  not  do  that  when  I  had  a 
woman  Sherlock  in  the  house.  Nothing  of  the  sort  took 
place.  My  wife  was  in  court  at  TunstalL  She  did  not  giv» 
evidence.  The  gold  was  locked  up  in  a  drawer,  I  had  the 
key  in  my  pocket,  and  and  she  must  have  got  another. 

Be-exammed.— She  took  the  IW,  to  Jackson  against 
my  will  It  was  my  money.  I  wrote  to  him  for  it,  and 
he  sent  me  a  cheque,  which  I  cashed,  and  this  was  part  of 
the  1481. 

James  Dodd. — ^I  am  a  sergeant,  Staffordshira  Polioau 
The  prisoner  was  in  that  force  until  the  24th  July  last, 
stationed  at  Burslem.  He  had  not  much  money.  His 
wages  were  22s.  per  week.  I  heard  of  him  bonowing  from 
his  comrades.  He  was  a  single  man.  I  went  with  pro- 
secutor to  Belfast  in  October.  We  found  the  prisoner 
and  the  prosecutor's  wife  there  together.  He  was 
wearing  this  watch  (produced).  I  found  on  him  in  these 
two  bi^  (produced)  981. 14s.  Sd. 

Cross-examined. — There  were  four  Irish  11.  notes  in  the 
money*  The  bags  were  in  his  pockets.  All  the  other 
things  (excej^t  tiie  watch)  were  in  the  boxes  and  in  the 
rooms  occupied  bythe  prisoner  and  Mrs.  Oum. 

Be-examined.—- The  prisoner  was  packing  the  box  in 
which  I  found  the  bed  cover. 

Harriet  Upton. — [Evidence  of  inability  to 
travel  ariising  from  illness  having  been  duly  given, 
the  deposition  of  this  witness  before  the  magis- 
trates  was  read  as  follows :] 

lam  pk  single  woman  and  live  at  10,  Faradise-xow, 
Ghester,  I  know  the  prisoner.  I  recollect  him  coming  to 
my  house  earlv  in  the  month  of  Angust  last.  It  would  be 
about  one  in  the  moroinff.  Previoasly  to  his  ooming  a  lady 
had  been  lodging  in  my  nouse  about  six  weeks.  She  gave 
me  tbe  name  of  Mrs.  Burslem.  The  photograph  now 
produced  is  the  photograph  of  the  lady.  Mrs.  Bnrdem 
opened  the  door  for  the  prisoner  when  he  came.  They 
occupied  the  same  bed  room  that  night  and  left  at  ten 
o'clock  the  night  following.  I  see  the  Amerioan  box  pro- 
duced. The  prisoner  assisted  in  moving  the  box  down 
stairs,  and  from  the  house.  Since  the  prisoner  and  Mia. 
Burslem  left,  I  have  had  a  letter  asking  me  to  visit 
them.  It  came  from  Belfast.  There  was  only  one  bed 
in  that  room. 

Edward  Gum,  the  prosecutor,  recalled.^The  photo- 
graph now  produced  to  me  is  the  photograph  of  my  wife. 

Upon  this  evidence  the  counsel  for  the  proser.a- 
tion  relied  on  the  second  count  of  the  indictment 
and  contended  on  the  authority  of  the  cases  of 
Beg,  v.  Deer  (L.  &  C.  240 ;  9  Cox  C.  C.  225)  and 
Beg,  V.  Featherstone  (Dears.  0.  0.  369 ;  6  Cox  C.  C. 
876)  that  the  wife  by  adultery  with  the  prisoner 
in  August  at  Chester  **  determined  her  quality  of 
wife,"  and  in  then  converting  her  busband^s  goods 
to  her  own  use  was  guilty  of  larceny ;  and  that  the 
prisoner  conseauently  could  be  guilty  of  receiving. 
The  prisoner  s  counsel  argued  that  a  wife  cannot 
be  guilty  of  larceny  of  her  husband's  goods,  and 
that  there  is  no  decided  case  to  that  effect,  the 
case  of  Beg.  v.  Deer  beinff  open  to  the  inference 
that  the  receiving  was  from  some  person  other 
than  the  wife,  and  he  further  contended  that  there 
was  no  sufficient  distinct  possession  of  the  pro- 
erty  by  the  prisoner  (at  all  events,  in  the  city  of 
hester,  and  within  the  jurisdiction  of  this  court 
of  quarter  sessions)  to  render  the  prisoned  liable 
to  conviction  as  a  receiver.  He  cited  B,  v.  Bosen' 
berg  (I  Car.  &  Kir.  233)  and  B.  v.  Prince  (II  Cox 
C.  0. 145). 

Having  regard  to  the  statute  24  &  25  Yict.  c  96, 
8.  96  which  renders  a  receiver  liable  to  be  indicted 
wherever  the  principal  felon  might  be  indicted, 
I  left  the  case  to  the  jury,  adopting  the  view  taken 
by  the  counsel  for  the  prosecution. 

Under  these  circnmstanoes  the  jury  found  the 
prisoner  guilty  of  felonious  receiving,  and  I  poet* 
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poned  the  8entenoe  uotil  the  opinion  of  the  Court 
for  the  Consideration  of  Crown  Cases  oonld  be 
taken  and  offerki  to  take  bail  for  the  appearanoe 
of  the  prisoner  to  receive  jndgment. 

I  res pectf ally  refer  the  Uoart  to  the  oases  ename- 
rated  in  the  note  to  the  case  of  Beg.  y.  Mutters 
(L.  &  C.  511),  and  I  request  the  opinion  of  the 
court  as  to  whether  the  conviction  is  right. 

Horatio  Llotd,  Beoorder  of  Chester. 

F.  C.  MatshaU,  for  the  prisoner. — The  priponer 
ought  not  to  have  been  found  guilty  of  reoeiviug. 
There  is  no  ground  for  saying  that  the  goods  were 
stolen  by  anyone  else  than  the  prosecutor's  wife, 
and  a  wife  cannot  commit  larceny  of  her  husband's 
goods.  The  case  of  Reg.  v.  Deer  (L.  &  C.  240 ;  9 
Cox  C.  C.  225)  seems  to  support  the  view  that  an 
adulterer  may  be  convicted  of  feloniously  receiving 
property  taken  by  a  wife,  when  she  leaves  ber 
nu6Dand*R  house,  but  there  it  was  consistent  with 
the  facts  that  some  other  person  might  have  stolen 
the  property,  as  the  wife  when  she  left  home  had 
only  a  small  bundle  with  her,  and  the  prisoner  was 
found  in  possession  of  property  belonging  to  the 
husband  of  a  bulk  and  weight  which  could  not 
have  been  in  tl^e  bundle.  [Denvak,  J.  referred  to 
the  report  of  the  case  in  82  L.  J.  83,  M.  C.  where 
Pollock,  C.B.  is  reported  to  have  said,  "  It  is  clear 
that  all  these  things  could  not  have  been  taken 
away  by  the  prosecutor's  wife  when  she  left,  as 
the  bundle  she  carried  was  not  sufficiently  large  to 
contain  them.  We  think  there  was  evidence 
which  warranted  the  jury  in  drawing  the  inference 
they  have  drawn.")  Beg.  v.  FeatkereUme  (Dears. 
369 ;  6  Cox  C.  C.  876)  is  a  decision  in  which  the 
adulterer  was  found  guilty  of  stealing  money 
carried  off  by  a  wife  from  her  husband's  house. 
Lord  Campbell,  C.J.  is  reported  to  have  said  in 
that  case,  "  The  general  rule  of  law  is  that  a  wife 
cannot  be  found  guilty  of  larceny  for  stealing  the 
goods  of  her  husband,  and  that  is  upon  the  prin- 
ciple that  the  husband  and  wife  are  in  the  eye  of 
the  law  one  person,  but  this  rule  is  properly  and 
reasonably  qualified  when  she  becomes  an  adul- 
teress. She  thereby  determines  her  quality  of 
wife,  and  her  property  in  her  husband's  goods 
ceases.  The  prisoner  was  her  accomplice,  and  the 
jury  found  that  he  assisted  her,  and  took  the 
sovereigns,  knowing  that  she  had  taken  them 
without  her  husband's  consent."  So  in  Beg.  v. 
Mutters  (L.  &  C.  511 ;  10  Cox  C.  C.  60)  it  was  held 
that  a  servant  who  assisted  a  wife  in  taking  away 
the  husband's  property  with  the  intention  of 
carrying  on  an  adulterous  intercourse,  is  guilty  of 
larceny.  If,  therefore,  the  wife  could  not  steal 
the  property,  no  one  else  could.  The  prisoner 
coula  not  be  convicted  of  receiving  the  pro- 
perty knowing  it  to  have  been  stolen.  Secondly, 
the  venue  is  laid  in  Chester,  and  there  was  no 
evidence  to  show  any  receiving  by  the  prisoner  in 
Chester  to  give  jurisdiction :  (Beg.  v.  Prince,  11 
Cox  C.  C.  145.)  On  this  ground  also  the  convic- 
tion was  wrong. 

Rose,  for  the  prosecution. — The  indictment  only 
'^harges  the  prisoner  with  feloniously  receiving  the 
husband's  goods;  it  does  not  aver  that  they  were 
stolen  by  the  wife;  and  the  venue  is  Chester.  On 
Upton's  evidence  the  prisoner  was  carrying  on  an 
adulterous  intercourse  with  the  prosecutor's  wife, 
and  in  possession  of  his  property  at  Chester.  The 
priucupie  is  laid  down  by  Lord  Campbell,  C.J.  in 
lieg.  V.  Featherstonet  "It  is  said  in  1  Buss,  on 
Crimes,  23,  that  a  stranger  cannot  commit  larceny 


of  the  husband's  ^oods  by  the  delivery  of  the  wifei 
but  a  distinction  is  pointed  out  where  he  is  her 
adulterer."  In  Dalton,  853|  it  is  said, "  but  it  Bhould 
be  observed  that  if  the  wife  should  steal  the  good) 
of  her  husband,  and  deliver  tjhem  to  B.,  who, 
knowing  it,  carries  them  away,  B.  being  the 
adulterer  of  the  wife«  this,  according  to  a  Yerj 
good  opinion,  would  be  felony  in  B.,  for  in  such  case 
no  consent  of  the  hnsbana  can  be  presumed." 
[Denkan,  J.  —  The  report  of  the  case  in  23 
L.  J.  128,  M.  C.  is  obvuiosly  more  correct.  Lord 
Campbell,  C.J.  is  there  reported  to  have  said, 
"  The  general  rule  is  that  a  wife  cannot  be  convicted 
of  larceny  by  stealing  the  goods  of  her  husband. 
It  is  no  larceny  in  her  to  carry  away  her  husband's 
goods,  as  husband  and  wife  are  one  person  in  the 
eye  of  the  law.  But  the  law  has  properly  qualified 
that  rule  by  saying  that  if  a  wife  commit  adultery, 
and  then  steal  the  goods  of  her  husband  with  the 
adulterer,  she  has  determined  her  quality  of  wife, 
and  is  no  longer  looked  upon  as  having  any  pro- 
perty in  the  goods,  and  the  person  who  assists  ber 
18  guilty  of  larceny.  I  think  the  case  of  the 
prisoner  must  be  considered  as  if  he  had  taken  the 
goods  himself.  This  is  not  the  case  of  a  receiving 
of  the  goods  from  the  wife,  but  the  prisoner  is 
supposed  actually  to  have  assisted  her  in  taking 
them."]  There  is  evidence  from  which  it  may  be 
inferred  that  the  prisoner  was  an  accessory  before 
the  fact  to  the  stealing  by  the  wife,  and  the 
finding  that  he  was  a  receiver  may  be  sustained 
Beg.  V.  Hughes  (29  L.  J.  17,  M,  C. ;  8  Cox  C.  C. 
278.  [Lush,  J. — How  can  the  dictum  that  the  act 
of  adultery  changes  the  status  of  the  wife  be 
maintained?  Lord  Coke,  in  3  Inst.  110,  says, 
"  The  wife  cannot  steal  the  goods  of  her  husband, 
for  they  be  not  tho  goods  of  another,  for  the 
husband  and  wife  are  one  person  in  law,  dum  wairtuB 
in  earne  tino."  Does  not  the  unity  of  person 
remain  until  the  marriage  tie  is  dissolved.  They 
remain  one  person,  and  neither  can  steal  from 
the  other.] 

Kelly,  C.B. — I  am  of  the  opinion  that  the  con- 
viction must  be  quashed.  This  is  not  a  case  of 
stealinfl:,  but  the  prisoner  has  been  convicted  of 
receiving  the  property  well  knowing  it  to  have 
been  stolen.  It  may  well  be  that  when  a  wife  has 
taken  away  the  goods  of  her  husband  with  a  view  to 
an  ulterior  adulterous  intercourse,  and  her  adulterer 
has  participated  in  the  ^ct  of  taking  them  away, 
he  may  be  indicted  for  larceny.  This  view 
seems  to  have  passed  throngh  the  mind  of  Lord 
Campbell,  C.J.  in  Beg.  v.  Featherstone,  but  there 
is  nothing  in  that  case  to  show  that  a  wife  can  be 
indicted  for  stealing  the  property  of  her  husband. 
In  the  present  case  the  prisoner  is  not  convicted 
for  stealing  the  property  of  the  husband,  and  it  is 
possible,  if  he  had  been,  the  Question  might  have 
arisen  whether  he  could  have  oeen  convicted  upon 
the  evidence.  I  am  far  from  saying  that  he  could 
not.  That  is  not  the  case  here ;  but  the  prisoner 
has  been  convicted  of  receiving,  and  the  case 
fails  in  showini?  that  the  property  could  have 
been  stolen  by  any  other  person  than  the  pro- 
secutor's wife.  By  the  law  of  England  a  wife 
cannot  steal  her  husband's  property.  If  the 
wife  has  not  stolen  the  property,  there  was 
no  evidence  of  the  property  having  been 
stolen  at  all,  and  therefore  the  conviction  of  the 
prisoner,  for  receiving  the  propertv  well  knowing 
it  to  be  stolen,  cannot  be  sustained. 

Mellor,  J. — I  am  of  the  same  opinion.    I  agree 
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that  it  oannot  be  said  that  the  wife  stole  the  pro- 
perty, and  therefore,  under  the  drcDinstances  in 
this  case,  there  was  no  evidence  that  the  prisoner 
received  the  property  well  knowing  it  to  have  been 
stolen.  With  respect  to  the  cases  of  Beg,  v.  Deer 
and  Beg.  v.  FecUherBUme,  the  reports  in  the  Law 
Joomal  show  that  they  may  be  sustained  in  law 
on  reasonable  grounds.  But  those  grounds  are 
against  the  prosecution  in  this  case. 

Lush,  J. — I  am  of  the  same  opinion.  The  pro- 
perty if  stolen  in  this  case  must  have  been  stolen 
oy  the  wife.  It  is  admitted  that  the  wife  did  not 
steal  the  property  when  she  left  Burslem,  as  a  wife 
cannot  steal  her  husband's  property,  and  they  are 
one  person  in  the  eye  of  the  law,  and  neither  can 
be  a  witness  for  or  against  the  other  in  criminal 
proceedings.  At  what  time,  then,  did  she  become 
a  thief  P  It  is  said  when  she  became  an  adulteress. 
But  how  can  that  be  P  Adultery  affords  ground 
for  a  divorce,  but  the  mere  act  of  adultery  does 
not  make  a  difference  in  the  status  of  husband  and 
wife  per  se,  and  constitute  the  wlfb  a  thief  if  she 
afterwards  takes  away  her  husband's  property. 
Therefore,  if  the  property  was  not  stolen  by  the 
wife  in  this  case,  the  prisoner  could  not  be  guilty 
of  receiving  it  well  knowing  it  to  be  stolen. 

Devican,  J. — ^I  am  of  the  same  opinion. 

HuDDLBSTON,  B. — ^I  am  of  the  same  opinion. 
Even  the  finding  of  the  jury  in  the  Divorce  Court 
that  a  wife  has  committed  adultery  does  not  alter 
the  status  of  husband  ard  wife ;  there  must  be  a 
decree  of  the  court  to  effect  that.  In  Needham  v. 
Bremner  (L.  Bep.  1  0.  P.  583 ;  85  L.  J.  313,  C.  P.) 
where  in  a  divorce  suit  both  husband  and  wife 
had  been  found  guilty  of  adultery,  and  the  suit  was 
dismissed,  Erie,  C.J.  said  that  the  judgment  in  the 
Divorce  Court  did  not  alter  the  status  of  the  defen- 
dant's wife,  but  she  continued  to  be  his  wife  notwith- 
standing the  jury  thought  she  had  done  wrong. 
Therefore,  although  the  verdict  in'  such  divorce 
suit  might,  as  between  the  same  parties  be  binding 
and  conclusive,  it  certainly  would  not  as  between 
other  narties.  That  being  so,  the  wife  could  not 
steal  tne  property,  and  therefore  the  prisoner 
could  not  be  guilty  of  receiving  the  property  well 
knowing  it  to  have  been  stolen. 

Oonvidion  quashed. 
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Griffith   and    Wife  v.  Tatlok.  ;  Thaichib  v. 

Tatlob. 

Action  for  false  imprisonment — Notice  of  action — 
Immediate  arrest — 24  ^  25  Vict,  c  96,  ss. 
103, 113. 

In  an  a^iiion  for  false  imprisonment  for  giving 
a  person  into  custody  on  a  charge  of  larceny 
the  question  whether  plaintiff  has  been  **imr 
meduUely  apprehended "  toithin  the  meaning  of 


24  ^  25  Viet.  e.  96,  s.  103,  so  as  to  entitle  drfen- 
dani  to  notice  of  cietion  under  s.  113,  depends  on 
the  circumstances  of  the  particular  case,  and 
ought  to  he  left  to  the  jury. 
Defmdani  fowid  a  hosa  of  his  at  Beatling  station^ 
in  the  ralkoa/y  carriage  in  which  plaintiffs  were. 
He  wished  to  arrest  plaintiffs  on  the  charge  of 
stealing  the  box,  but  the  staiior^master  refused  to 
detain  the  train.  Defendant  telegraphtd  from 
Beading,  a/nd  had  plaintiffs  arrested  on  their 
arrival  in  London.  Plaintiffs  sued  for  false 
imprisonmetit  No  notice  of  a^^on  was  gieen^ 
and  the  verdict  was  entered  for  defendant  on  the 
plea  of  not  gutUyf  by  stalute  24  ^  25  Vict.  c.  96» 
S8.  103, 113. 
Held  (affirming  the  judgment  of  the  Common  Pleas 
Division),  thai  the  question  whether  the  arrest  was 
immedicUe  or  not  depended  on  the  particular 
circumstances,  and  ought  to  have  been  left  to  ike 
jury,  and  there  must  he  anew  trial. 
Affbal  from  the  decision  of  the  Gommon  Pleas 
Division. 

These  were  two  actions  for  false  imprisonment, 
and  the  facts  in  both  cases  being'the  name  they 
were  tried  together.  The  plaintiffs  in  the  two 
actions,  Mrs.  Griffith  and  her  sister  Miss  Thatcher, 
who  were  public  singers,  had  been  singing  at  a 
foresters'  fete  at  Haddington  Hall,  near  Oxford, 
and  were  retaming  to  London  by  an  eveninff^ 
train,  accompanied  by  four  other  persons;  they 
got  into  a  tnird  class  carriage  at  Oxford.  The 
defendant,  who  was  travelling  from  Oxford  to 
Reading  by  the  same  train,  had  with  him  a  small 
wooden  box  with  a  strap  round  it  containing  eggs. 
He  left  the  box  on  a  bookstall  on  the  platform, 
and  were  absent  a  few  minutes,  and  when  he  came 
back  to  get  into  the  train  the  box  was  gone. 
When  the  train  arrived  at  Beading  the  persons 
who  were  travelling  with  the  plaintiffs  got  out  and 
went  to  the  refreshment  room,  leaving  the  pLuntifEs 
in  the  carriage.  The  defendant  who  was  looking 
for  his  box  came  to  th^  carriage  in  which  the 
plaintiffs  were,  and  the  box  was  found  under  the 
seat  of  the  carriage.  The  defendant  accused  the 
plaintiffs  of  stealing  the  box,  and  requested  the 
station- master  to  detain  the  train  in  order  that  they 
might  be  taken  into  custody.  The  station-mastinr 
refused  to  do  so,  and  the  plaintiffs  went  on  in^  the 
train.  The  defendant  then  communicated  with 
the  police  at  Beading,  and  caused  a  telegram  to 
be  sent  to  London,  ordering  the  arrest  of  the 
plaintiffs,  and  stating  that  the  defendant  would 

§0  on  from  Beading  to  London  by  the  fast  train, 
^wing  to  some  error,  the  telegranT  received  by  the 
police  in  London  stated  that  he  would  arrive  by 
the  first  train.  The  plaintiffs  were  taken  into 
custody  by  the  police  on  their  arrival  in  London, 
and  were  detained  in  custody  for  several  hours, 
but  when  it  was  found  that  the  defendant  had  not 
arrived  by  the  first  train,  they  were  discharged. 
Some  days  afterwards  they  were  again  arrested  on 
a  warrant  obtained  by  the  defendant,  and  were 
taken  to  Oxford,  and  brought  before  the  niaffis- 
trates,  and  charged  with  *  stealing  the  box.  The 
mf^istrates  dismissed  the  charge.  No  notice  of 
action  was  given,  and  at  the  trial,  which  took 
place  before  Brett,  J.,  at  the  Middlesex  sitting*, 
after  Michaelmas  Term  1874,  the  jurv  found  that 
the  defendant  honestly  believed  in  the  existence 
of  facts  which,  if  true,  would  have  afforded  a  justi- 
fication, that  is,  honestly  believed  that  the  plaintiffs 
had  been  found  stealing  the  boiz,  and  the  Terdtot 
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was  entered  for  the  defendant  on  the  issne  raised 
by  the  plea  of  not  gnilty  by  etatate  (24  &  25  Vict. 
0.  90,  B8. 103.  113).  (a)  A  rale  win  for  a  new  trial 
was  afterwards  obtained  oi;  the  grounds  that  there 
was  no  eindence  of  foots  which  warranted  the  jary 
in  finding  that  the  defendant  was  protected  by 
the  Btatnte,  that  the  yerdict  was  against  the  weight 
of  eyidenoe,  that  the  judge  did  not  sufficiently 
explain  to  the  jury  the  meaning  of  the  words 
"found  committing,"  in  sect.  103,  and  for  mis- 
direction. 

The  Common  Fleas  Division  (Lord  Coleridge,  C.  J., 
and  Brett  and  Archibald,  JJ.),  made  the  rule  for 
a  new  trial  absolute,  and  the  defendant  appealed. 

Jelf  and  Bosanquet  for  the  defendant. — To 
entitle  the  defendant  to  notice  of  action  it  is  suffi- 
cient to  show  that  on  some  grounds  he  had  a  bond 
fide  belief  in  the  existence  of  facts  which  if  they 
had  really  existed  would  haye  justified  the  arrest. 
Supposing  there  really  were  a  larceny  in  this  case, 
it  would  be  a  continuing  act,  although  there  was  a 
complete  ctmortcmit  when  the  box  was  taken  from 
the  bookstaJl  at  the  Oxford  station.  The  defen- 
dant did  all  he  could  do ;  his  whole  conduct  shows 
that  he  was  intending  to  act  in  pursuance  of  the 
statute.  He  kept  up  a  constant  and  hot  pursuit, 
which  is  all  the  cases  say  is  necessanr.  The 
judgment  of  Jeryis,  C.J.,  in  Bead  y.  Coker  (13 
G.  B.  850  ;  22  L.  J.  201,  C.  P.),  supports  the  defen- 
dant's  contention.  Bovoning  y.  Gwpel  (L.  Bep.  2 
C.P.461 ;  36  L.  J.  272,  C.  P.,  97,  M. C;  16 L. T.  Bep. 
N.  S.  323)  shows  the  principles  on  which  the 
courts  proceed  in  determining  what  is  hot 
pursuit.  In  the  present  ca.se  the  defendant  is 
simply  using  the  best  practicable  means  for  doing 
what  he  is  unable  to  do  himself,  t.e.,  arresting  the 
plaintiffs.  He  used  the  telegraph,  which  is  the 
same  thing  as  if  he  had  called  to  a  person  at  a 
distance  and  told  him  to  arrest.  He  could  not 
have  acted  more  promptly  under  the  circum- 
stauces,  and  there  was  not  time  or  opportunity 
to  obtain  a  warrant. 

Bighy  Seymour,  Q.C  and  Oidpepper,  for  the 
plaintiffs. — 'Ihe  question  as  to  being  "found  com- 
mitting "  the  felony  is  one  which  ought  to  be  left 
to  the  jury. 

Roberts  y.  Orchard,  83  L.  J.  65,  Ez  ;  2H.  &  C.  769; 

Horley  v.  Rogers,  29  L.  J.  140,  M.  G.  ;  2  E.  &  E.  674 ; 

Chamberlain  y.  King,  L.  Bep.  6  C.  P.  474 ;   40  L.  J. 
273,  C.  P. ;  24  L.  T.  Bep.  N.  S.  736. 

What  is  found  by  the  jury  is  not  sufficient  to 
entitle  the  defendant  to  a  verdict ;  their  attention 
was  not  sufficiently  called  to  the  question  which 

(a)  By  24  &  25  Vict.  o.  96  (An  Act  to  oonsolidAte  and 
amend  the  Statute  Law  of  Enffland  and  Ireland  relating 
to  laroeny  and  other  similar  offencee.) 

Sect.  Iu3.  *'  Any  person  fonnd  committing  any  offence 
pnniahable  either  upon  indictment  or  upon  summary 
oonviction  tyy  virtue  of  this  Act,  except  only  the  offence 
of  aogling  m  the  daytime,  may  be  immediately  appro- 
hended  without  a  warrant  by  any  person,  and  forthwith 
taken  together  with  such  property,  if  any,  before  some 
neighboioing  justice  of  the  peace,  to  be  dealt  with  ac- 
eording  to  law.  .  .  ." 

By  sect.  113.  *'  All  actions  and  prosecutions  to  be  com- 
menced against  any  person  for  anything  done  in  pur- 
■nance  of  this  Act  shall  be  laid  and  tried  in  the  county 
where  the  fact  was  oommitted,  and  shall  be  commenced 
within  six  months  after  the  fact  committed,  and  not 
otherwise ;  and  notice  in  writuig  of  such  action,  and  of 
the  cause  thereof,  shall  be  given  to  the  defendant  one 
■umth  at  least  before  the  commencement  of  the  action ; 
and  in  any  such  action  the  defendant  may  plead  the 
^tneral  issue,  and  give  this  Act  and  the  special  matter 
IB  evidenoe  at  any  teial  to  be  had  thereupon.  .  .  ." 
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b^  the  statute  they  ought  to  decide.  The  plain- 
tiffs ought  to  have  been  **  forthwith  "  taken  before 
a  magistrate  in  order  to  entitle  the  defendant  to 
the  protection  afforded  by  the  statute.  According 
to  tne  decision  in  Horley  y  Rogers  {uhi  sup,)  to 
bring  the  case  within  the  provisions  of  the 
statute  the  offence  must  be  one  which  is  patent  to 
the  eye.  There  could  not  be  an  immediate  arrest 
at  Beading,  for  the  offence  which  the  plaintiffs 
were  charged  with,  if  it  really  was  committed  at 
all  by  any^dy,  was  completed  at  Oxford. 
Reg.  V.  Cv/rran,  3  C.  A  P.  397. 

Bosanquet,  in  reply,  referred  to 

Oann  v.  CUpperton,  10  A.  &  E.  588 ; 
Hanvoa^  v.  Boultbee  and  vrife,  1 M.  &  B.  15. 

CocKBU&N,  GJ. — I  am  of  opinion  that  the  judg- 
ment of  the  Common  Pleas  Division  ought  to  be 
affirmed,  but  I  cannot  say  that  I  have  come  to 
this  conclusion  on  exactly  the  same  grounds  as 
those  on  which   their  judgment  was  based.    I 
think,  therefore,  that  it  is  right  to  giye  my  own 
reasons  for  the  decision.    The  question  turns  on 
the  construction  of  sects.  103  and  113  of  24  &  25 
Vict.  c.  96.    [Beads  the  sections.]    According  to 
the  latest  authorities  on  the  law  as  to  giving 
notice  of  action  for  an  act  done  in  pursuance 
of   this  statute,  it  is  laid  down  that  to  entitle 
the    defendant   to    notice    of    action    he    must 
have    acted    under    a    bond   fide  belief   in   the 
existence    of    circumstances,  which  if  they  had 
really  existed,  would  haye  afforded  a  justification 
for  what  he  had  done.    The  decision  in  cases  of 
this  kiud  turns  on  the  two  parts  of  the  clause  in 
sect.  103  to  which  I  have  referred.    The  first  part 
relates  to  the  question  whether  the  party  arrested 
is   found  committing   the   offence  for  which  he 
is   arrested,  as  to  that  part  of  the  section  the 
question  of  bond  fide  belief  is  all  essential.    The 
second  part  relates  to  the  immediateness  of  the 
arrest,  and  as  to  this  the  Questions  turns,  not  on 
the  mind  of  the  person  making  the  arrest,  but  on 
his  act.     When  you  come  to  act  under  a  belief  in 
the  existence  of  such  a  state  of  facts  as  would  if 
they  existed  justify  an  act  done  under  the  statute, 
there  still  remains  the  question  whether  the  act 
was  done  in  comformity  with  the  statute.    If  the 
defendant  were  actina  under  a  bond  Jide  mistake 
of  fact  as  to  the  persons  arrested  haying  been 
foand  committing  the  offence  with  which  they 
were  charged,  he  would,  so  far  as  that  part  of 
the   section  goes,    be  within  the    protection  of 
the    statute,    but    if    he   were    acting  under   a 
mistake  as  to  the  meaning  of   the   statute   on 
the    question    whether    the    arrest    was    imme- 
diate or   not,  he  would   not  be   protected.     In 
the    present    case    the    defendant,    no    doubt, 
belieying    bond    fide    that    a    felony   had    been 
committed,  and  under  circumstances  which  were 
calculated  to  make  him  believe  that  such  was  the 
case,  caused  the  plaintiffs  to  be  arrested.    If  a 
felony  had  really  been  committed  he  would  have 
been  justified,  but,  the  question  is  whether  he  is 
protected  by  the  statute,  having  acted  under  a 
mistaken  belief.    It  was  argued  for  the  plaintiffs 
that  they  could  not  haye  been  found  committing 
the  offence,  because    the    offence,    if  any,    was 
committed  at  Oxford:  the  box  was  left  on  the 
platform  at    Oxford,  and  appears  to  have  been 
taken  by  some  one ;  it  was  afterwards  found  in  the 
plaintiffs'  possession,  and,  if  taken  at  all,  it  was 
taken  at  Oxford.    But  if  it  were  taken  at  Oxford, 
and  removed,  the  asportation  would  continue.    If 
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property  is  taken  and  carried  away,  and  if,  while 
it  is  in  the  coarse  of  removal,  the  person  who  took 
it  is  found  in  possession  of  it,  the  asportation 
continues.    A  case  was  put  in  the  course  of  the 
argument  of  a  man  who  steals  property  and  rans 
away  with  it,  and,  on  i>arsuit,  is  taken  with  the 
property  in  his  possession ;  in  such  a  case  as  that 
he  is  found  committing  the  offence  of  stealing  the 
property.    I  think  the  statute  would  be  satisfied 
if  tne  defendant  acted  under  it  in  the  hond  fide 
belief  that  the  plaintiffs  were  found  committing 
the  offence,  and  he  would  have  been  justified,  if 
they  had  actually  been  found  committing  it.    But 
it  is  not  found  by  the  jury  that  the  plaintiffs  did 
commit  any  offence,  and  we  must  take  it  that  their 
guilt  was  negatived.    Then  there  is  the  question 
whether  the  apprehension  was  immediate.    No 
doubt  sects.  103  and  113  of  24  &  25  Vict.  c.  96, 
were  meant  to  meet  cases  of  misdemeanor,  but 
the  words  of  the  sections  are  large  enough  to  com* 
prebend  cases  of  felony,  and  it  is  intended  that 
where  the  offence  is  committed,  and  a  person  is 
found  committing  it,  anybody,  without  a  warrant, 
may  take  him  and  bring  him  before  a  magistrate. 
But  although  "  immediate  "  is  a  strong  word,  the 
clause  must  receive  a  reasonable  construction.    If 
a  person  is  found  committing  an  offence  against 
the  statute,  and  his  apprehension  on  the  spot  is 
impracticable,  and  if,  by  pursuit  he  is  taken  at  a 
distance,  this  mav  or  may  not  be  an  immediate 
apprehension  within  the  meaning  of  the  statute 
according   to  the    particular  circumstances;   in 
every  case  it  is  a  question  of  fact.    Here,  if  on 
application  to  the  station-master,  the  defendant 
could  have  stopped  the  train  so  as  to  enable  him 
to  apprehend  the  plaintiffs,  and  he  had  not  done 
so,  but  had  allowed  the  plaintiffs  to  escape,  and 
had  afterwards  followed  or  sent  after  them,  and 
caused  them  to  be  apprehended,  the  statute  would 
not  protect  him,  but  if  immediate  apprehension 
on  the  spot  were  impracticable,  but  pursuit  were 
made,    and    the  an'CKt  effected  on   the  earliest 
podtible  opportunity,  that  might  be  within  the 
Act.     If  he  bad  deputed  another  person  to  go  and 
act  for  him,  I  think  that  would  be  sufficient.      If 
he  had  bent  on  by  a  faster  train,  so  as  to  make 
the  arrest  as  soon  as  it  was  possible  to  come  up 
with  the  train  by  which  the  plaintiffs  had  gone  on, 
I  think  that  would  be  within  the  statute,  for  he 
would  have  arrested  on  instant  pursuit,  and  in  the 
same  way  if  he  telegraphed  and  caused  them  to 
be  arrested,  availing  himself  of  the  first  oppor- 
tunity which  he  had  of  making  the  arrest,  I  think 
that  would  do.    But  it  is  impossible  for  us  to  say 
what  the  decision  ought  to  be  on  the  question 
whether  there  was    an   immediate  apprehension 
or  not.    It  Ib  a  question  of  fact  and  of  degree, 
and,  therefore,  is  a  question  for  the  jury.    It  was 
not  left  to  them,  and  we  cannot  decide  it  here. 
We  can  only  say  that  the  statute  should  receive 
this  or  that  construction.     The  rule  will,  there- 
fore be  absolute  for  a  new  trial,  not  on  the  ground 
that  the  circumstances  were  not  such  that  the 
defendant  may  have  bond  fide  believed  that  the 
plaintiffs  were  found  committing  the  offence,  but 
on  the  ground  that  the  defendant  may  or  may  not 
have  done  what  the  statute  requires  to  bring  him 
within  the  protection  afforded  by  sect.  113,  and 
the  question  whether  he  has  or  not  ought  to  be 
decided  by  the  jury. 

B&AMWELL,  J. A — I  am  also  of  opinion  that  this 
appeal  ought  to  be  dismissed.    I  think  that  on 


the  evidence  in  this  casa  if  the  plaintiffs  had  bean 
found  oommitting  the  offenoe  with  whioh  tbey 
were  charged  it  ou^ht  to  be  held  that  they  were 
found  committing  it  at  Beading;  but  I  do  not 
wish  to  add  any^ing  farther  on  that  point,  tor 
they  were  not  found. oommittinir  the  offence.    As 
to  the  other  point,  it  is  difficult  to  lay  down  any 
fixed  rule  to  meet  all  cases,  for  it  is  always  a  que»" 
tion  of  degree.    I  am  not  sure  that  the  judge 
ought  not  to  have  told  the  jury  that  the  plaintiffs 
were  not  found  committing  the  offenoe,  and  that 
there  was  not  an  immediate  arrest,  and  I  am  not  sure 
that  it  makes  any  difference  whether  the  arrest  was 
not  made  at  the  place  where  the  persons  arrested 
were  supposed  to  have  been  found  oommitting  the 
offenoe,  beoause  the  person  who  afterwards  ar« 
rested  cotdd  not,  or  betoause  he  would  not,  anreei 
on  the  spot.    I  agree  with  the  Lord  Chief  Jostioe 
that,  if  this  is  not  a  question  of  law  which  ought 
to  be  ruled  in  favour  of  the  plaintiffs,  it  is  a  quae* 
tion  for  the  jury,  beoause  we  oannot  say  that  it  ia 
a  question  of  law  which  ought  to  be  ruled  in  fisivoor 
of  the  defendant.  I  should  suggest  for  the  gnidanoe 
of  the  judge  before  whom  the  trial  will  take  place 
that  he  should  leave  the  question  to  the  jury  whe> 
ther  there  was  an  immediate  arrest,  and  reserre 
the  point.    The  case  must  so  down  for  a  new  triaL 
AxpfiLiTT,  J.  A — I  am  of  the  same  opinion,  on  very 
much  the  same  grounds  as  those  stated  by  Bram* 
well,  J. A.    Although  I  concur  with  the  rest  of  the 
court  that  the  oase  must  go  back  to  be  tried  again, 
for  the  judge  ought  to  leave  it  to  the  jury  to  find 
the  exact  oircumstanoes,  and  the  facts  are  not  before 
us  so  as  to  enable  us  to  decide  how  the  verdict 
ought  to  be,  even  if  an  arrest  in  London  could  be 
held  to  be  immediate,  I  shoidd  think  myself  that 
no  apprehension  in  London  for  an  offence  sup- 
posed to  have  been  committed  at  Beading,  could 
he  within  sect.  103.    I  think  the  intention  of  the 
Legislature  was  that  the  offender  should  be  ai^ 
rested  then  and  there,  and  if  he  gets  away  and  is 
not  taken  in  hot  pursuit,  it  cannot  be  an  imme* 
diate  arrest  under  that  section^    But  I  think  that 
the  case  should  go  back  for  a  new  triaU  and  the 
facts  should  be  found.  JttdgmerU  affirmed^ 

Solicitor  for  plaintiffs,  B,  2f.  Ghuhh. 
Solicitor  for  defendant,  Oharles  MaUam 
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Friday,  Nov,  17, 1876. 
Dawsoit  (app.)  r.  Bobins  (resp.) 

Pa/rUamenta/ry  franchise  —  Oounty    vote  —  Beni* 

charge. 

The  grantee  of  a  freehold  rentcharge  of  the  yeariff 
vou/ue  of  408.  or  upwards  issuing  out  of  a  rever^ 
sion  is  entitled  to  vote  at  county  elections. 
Appeal  from  the  decision  of  a  revising  barrister. 

The  following  oase  waa  stated  for  the,  opinion  of 
the  court 

At  a  oourt  held  at  Southampton  on  the  22nd 
Sept.  1876  by  me,  the  barrister  appointed  to 
revise  the  lists  of  voters  for  the  Southern  Divi- 
sion of  the  county  of  Hants,  objection  was  dalj 
made  to  the  claim  of  Oliver  Bobert  Dawaon  to 
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have  ids  name  inserted  in  the  list  of  YOtera  in  the 
parish  of  St.  Mary  for  the  said  Soathem  Division  of 
the  said  ooanty. 

The  qualifioation  stated  by  the  said  Oliyer 
2U)bert  Dawson  in  his  claim  was  a  "  freehold  rent- 
charge"  ifrstting  ont  of  houses  and  land  Itohen 
Bridge-road  and  Dock-street,  owner  Henry  Comp* 
ton. 

It  appeared  that  by  an  indenture  bearing  date 
29th  Sept.  1874,  the  rcTersion  in  fee  in  the  said 
premises  was  oonreyed  to  the  said  Henry  Gompton, 
subject  to  certain  leases  of  1000  years  each,  created 
l>7  indenture  of  demise  bearing  date  29th  July 
1864.  In  each  of  these  leases  a  ground  rent  was 
reserved,  and  in  each  was  contained  a  power  of 
re-entry  in  default.  These  leases  are  still  sub- 
sisting. 

By  indenture  bearing  date  the  15th  Jan.  1875, 
the  said  Henry  Compton  granted  to  the  said 
Olirer  Bobert  Dawson  a  yearly  freehold  rent- 
charge  of  22. 108.  charged  upon  the  said  premises. 
The  daid  indenture  also  contained  a  power  of  dis- 
tress in  default  of  payment  of  tiie  said  rent- 
charge. 

Copies  of  the  aforesaid  indenture  of  the  29th 
Sept.  1874,  and  of  the  15th  Jan.  1875,  comprised  in 
schedule  B.  are  annexed  to  this  case. 

It  was  not  disputed  that  the  reserved  ground- 
rent  was  amply  sufficient  to  meet  this  and  other 
rentcharges  granted  about  the  same  time  and 
issuing  out  of  the  same  premises,  and  that  i,he 
amount  due  to  the  said  Oliver  Eobert  Dawson  and 
the  other  grantees  had  been  actually  paid  to  each 
of  them  respectively  by  the  agent  of  the  said 
Henry  Compton. 

The  claims  of  four  other  persons  whose  names 
are  set  out  in  the  schedale  A.  hereunto  annexed 
were  objected  to  on  the  same  grounds. 

I  was  of  opinion  that  consiaering  the  nature  of 
Henry  Comp ton's  interest  the  power  of  distress 
contained  in  the  indenture  of  the  15th  Jan.  1875, 
was  nugatory,  and  disallowed  the  claims  of  the  said 
Oliver  Robert  Dawson  and  of  the  said  four  other 
persons  to  be  inserted  in  the  said  list. 

The  cases  of  the  four  other  persons  mentioned 
in  schedule  A.  depending  upon  the  same  decision 
are  consolidated  with  this  case. 

If  the  court  be  of  opinion  that  my  decision  was 
wrong  the  register  is  to  be  amended  by  inserting 
the  names  of  0.  H.  Dawson  and  of  the  four  other 
persons  in  the  said  list. 

Bidley,  for  the  appellant. — The  appellant  is 
entitled  to  have  his  name  placed  on  the  register. 
A  rentcbarge  is  a  tenement  within  the  meaning 
of  10  Hen.  6,  c.  2,  and  its  nature  is  not  altered 
by  the  abolition  of  real  actions  by  3  &  4  Will.  4, 
c  27,  s.  36. 

Thomas  v.  Sylvester,  L.  Bep.  8  Q.  B.  368 ;  42  L.  J. 

237,  Q.  B. ;  29  L.  T.  Bep.  N.  S.  290; 
WhUaker  v.  Forbes,  L.  Bep.  10  C.  P.  583 ;  44  L.  J. 

332,  0.  P. ;  33L.  T.  Kep.  N.  S.  582. 

[He  was  stopped  by  the  court.] 

Okester,  for  the  respondent. — The  grantee  of  such 
a  rentcbarge  as  this  has  merely  a  personal 
remedy  against  the  grantor;  he  has  no  remedy 
against  the  land  itselE  [Lindlet.  J. — He  might 
obtain  a  decree  for  a  sale  to  raise  the  arrears 
White  V.  James  (26  Beav.  191).  Lord  Coleed>6b, 
CJ.  referred  to  Dodds  v.  Thompsont  L.  Bep.  1 
0.  P.  133 ;  35  L.  J.  97, 0.  P.]  Thomas  v.  Sylvester 
(vibi  sup.)  is  distinguishable,  because  there  a  good 
xeotoharge  was  created  out  of  the  seisin  in  fee  by 


the  Statute  of  Uses.  [Lord  OoLBamaB,  O.J. — 
Can  no  one  create  a  valid  rentcbarge  except  a 
yeoman  farming  his  own  landP]  Not  for  this 
purpose.  This  is  merely  a  payment  in  gross,  and 
IS  not  a  tenement  within  10  Hen.  6,  o.  2,  so  as  to 
confer  a  rieht  to  vote.  He  also  referred  to 
Bacon's  Abridgment  **  Bent "  B. ;  Steele  v.  Bosworth 
(34  L.  J.  57,  0.  P.)  ;  Hopwood  and  Philbrick's 
Begiitration  Cases  106  s.  o. 

Lord  CoLESiDGB,  CJ. — In  this  case  I  am  of 
opinion  that  the  decision  of  the  revising  barrister 
waf*  wrong,  and  ought  to  be  reversed.  We  must 
look  at  the  words  of  the  statute  in  order  to  sea 
whether  the  person  objected  to  was  qualified  to 
vote.  The  statute  10  Hen.  6,  c.  2  says  that 
the  persons  who  are  to  vote  are  those  who 
have  a  "frank  tenement"  of  the  value  of 
fortv  shillings  a  year.  Now  has  the  appellant 
in  this  case  such  a  "  frank  tenement "  P  By  the 
deeds  which  accompany  the  case  it  appears  that  Mr. 
Compton  held  the  land  in  fee  subject  to  certain 
leases,  that  is,  he  was  the  reversioner.  Then  he 
creates  these  rentchar^s  by  conveyances  each  of 
which  is  sufficient  to  give  a  *'  frank  tenement "  of 
the  value  of  21, 10s.  a  year  issuing  out  of  the  land, 
for  there  is  a  good  conveyance,  and  the  grantee 
receives  the  profits  of  the  ioterest  conveved,  which 
is  a  rentcbarge  of  21.  10s.  a  year,  and  the  land  is 
sufficient  to  pay  the  amount.  I  am,  therefoie,  of 
opinion  that  the  appellant  was  entitled  to  vote. 

LiNDLET,  J. — I  am  of  the  same  opinion.  There 
are  two  questions  to  be  considered,  first,  what 
sort  of  interest  does  the  appellant  take,  and 
secondly,  what  is  the  value  of  that  interest? 
Can  any  conveyancer  say  that  this  is  not  a  free- 
hold interest,  being  a  rentcbarge  in  fee  simple 
charged  on  the  reversion  P  Then  as  to  the  value. 
The  property  is  of  ample  value  to  pay  the  yearly 
sum  which  is  charged  upon  it,  the  appellant  is  in 
receipt  of  the  profits,  he  has  remedies  to  enforce 
payment,  and  to  my  mind  he  has  a  remedy 
against  the  land,  for  I  think  he  could,  if  it  were 
necessary,  get  a  sale  of  an  aliquot  part  of  the  land 
to  raise  the  value  of  the  interest  to  which  he  is 
entitled.  I  am  therefore  of  opinion  that  the 
decision  of  the  revising  barrister  ought  to  be  re- 
versed. 

Judgment  for  the  appellant 

Solicitors  for  the  appellant,  Roberts  and  Ba/f' 
low;  for  CoscweU,  Bassett,  and  Stanton,  South- 
ampton. 

Solicitors  for  the  respondent,  Bradby,  Robins, 
and  Co,,  Southampton. 


Nov.  21, 1876,  amd  Jan.  12, 1877. 
HioGiNsoN  V.  Simpson. 

Oaming  and  wagering — Oontraet  by  way  of  reward 

for  information — IllegalUy — 8  ^  9  Vict.  c.  109, 

s.  18. 
A  wager  under  the  dis^wise  of  a  contract  to  pwy  a 

reward  for  information 
Held  to  be  iUeaal. 

Willis  shewed  cause  against  a  rule  nisi  to  enter 
a  verdict  for  the  defendant. 

French,  for  the  rule,  cited  Beyer  v.  Adams  (26 
L.  J.  841,  Ch.)i  in  which  case  a  claim  to  prove 
against  the  estate  of  a  deceased  stakeholder  for 
the  amount  of  money  deposited  tvith  him  was 
disallowed. 

The  facta  of  the  case  and  arguments  of  counsel 
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appear  in  the  jadgment  of  the  court  (Grrove  and 
Denman,  JJ.)>  whioh  was  delivered  by 

Dbnhan,   J. — In    this    case,  heard  before  my 
brother  Grove  and  myself,  we  took  time,  in  order 
to  enable  us  to  look  into  the  cases  cited,  one 
of  which  had  been  so  recently  decided,  that  we 
had  not  an  opportunity,  during  the   argument, 
of   fully  examining  the  report.    A  verdict  had 
been  entered  for  the  plaintiff  in  the  Court  of 
Passage,  at  Liverpool,    for    50L,    with  leave  to 
the  defendant  to   move  to  enter  a   verdict    for 
him  upon  the  finding  of  the  jury.     These  find- 
ings   were   as  follows:    That  the   plaintiff   and 
defendant  agreed  together  that  the  plaintiff,  a 
professional  betting  man,  was  to  lay  out  21,  in 
betting  on  a  horse  called  Begal  for  a  particular 
steeple  chase,  taking  the  odds,  or  betting  25  to  1 
on  the  horse.    If  Itegal  won,  it  was  agreed  that 
the  plaintiff  was  to  have  50L  from  the  defendant, 
to  be  paid  out  of  the  defendant's  winnings,  if  he 
(the  defendant)  backed  Begal.    If  Begal  Tost,  the 
plaintiff  was  to  pay  the  defendant  21.    The  defen- 
dant did  back  Begal,  who  won ;  and  the  defendant 
thereby  won  in  bets,  which  he  bad  made  on  Begal, 
572.  of  which  the  plaintiff  claimed  501.    It  was 
contended  by  Mr.  French  for  the  defendant  that 
this  transaction  was  *'an  agreement   by  way  of 
gaming  or  wagering,"  within  the  S  &  9  Vict.  c. 
109,  s.  18;  and  the  action  one  "for  recovering 
money  won  upon  a  wager,''  within  that  section. 
On  the  other  side  it  was  argued  by  Mr.  Willis 
for  the  plaintiff  that  the  real  meaning  of  such  a 
contract  was  merely  that  the  defendant  undertook 
to  pay  the  plaintiff  so  much  out  of  his  winnings, 
in  case  of  Biegars  success,  by  way  of  remuneration 
to  the  plaintiff  for  giving  the  defendant  the  bene- 
fit of  his  skill,  experience,  and  information,  in 
naming  a  probably  successful  horse.     We  can, 
however,  only  look  at  the  contract  as  it  appears 
upon  the  findings  of  the  jury,  and,  so  looked  at, 
it  appears  to  us  to  be  clear  that  it  is  a  contract  by 
wa^'  of  wagering,  and  nothing  else.     Even  if  the 
object  of  the  defendant  in  entering  into  such  a 
bargain  was  correctly  surmised  by  the  plaintiff*8 
counsel,  the  ultimate  effect  of  the  bargain  was  to 
be  ^lioUy  dependent  upon  the  occurring  of  an 
event  over  which  neither  party  had  any  control ; 
and  the  action  was  one  founded  upon  the  supposed 
right  to  recover  money  won  upon  the  happening 
of  that  Avent,  viz.,  the  winning  of  a  particular  race. 
This  being  so,  we  think  it  matters  not  that  the 
bargain  was  complicated  by  a  provision  for  other 
contingencies,  as,  for  instance,  that  the  defendant 
was  only  liable  to  pay  the  50L,  if  he  backed  the 
particular  horse,  and  won  upon  him.    The  sub- 
stance of  the  contract  is  always  to  be  regarded, 
and  we  think  that  a  contract  such  as  this,  how- 
ever disguised,  is  in  substance  a  contract  by  way 
of  wagering.      In  Grizewood  v.  Biane  (11  0.  B. 
538),  it  was  held  that  a  contract  was  within  the 
statute,  though  on  the  face  of  it  it  appeared  to  bo 
a  contract  for  the  sale  of  shares,  if  it  was  in  fact 
only  intended  that  differences  should  be  paid,  and 
no  shares  really  passed.  And  on  the  same  principle, 
in  Rourke  v.  Short  (5  E.  &  B.  904),  it  was  neld  that 
where  a  contract  mainly  depended  upon  a  wager, 
no  action  could  be  maintained  upon  it,  even  an 
action  for  goods  sold,  when  the  parties  had  agreed 
that  the  price  of  the  goods,  agreed  to  be  sold  by 
the  plaintiff  to  the  defendant,  should  depend  upon 
the  result  of  a  ws^er.    The  case  of  Hill  v.  Fox  (4 
H.  &  N.  359),  was  &cided  upon  the  same  principle, 


and  is  to  the  like  effect.  The  cases  cited  by  Mr. 
Willis  on  behalf  of  the  plaintiff  were  none  of  them 
inconsistent  with  this  decision.  They  were  not 
cases  of  actions  brought  by  one  party  to  a  wager- 
ing contract  against  the  other  for  money  alleged 
to  be  due  upon  the  contract.  In  the  case  of  Beesion 
V.  Beesion  (45  L.  J.  230,  Ex. ;  33  L.  T.  Bep.  N.  S. 
700),  which  was  the  most  relied  upon,  the  court 
only  held  that  the  plaintiff  could  recover  on  a 
cheque  given  by  the  defendant  to  the  plaintiff  for 
the  amount  of  moneys  received  by  the  defendant 
for  winnings  in  bets  made  by  the  defendant  with 
third  persons  as  agent  for  the  plaintiff.  This  was 
held  not  to  be  the  case  of  an  action  upon  a  con- 
tract by  way  of  wagering,  but  of  one  brought  upon 
a  cheque  given  for  money  received  by  the  defen- 
dant for  which  he  was  liable  to  account  to  the 
plaintiff.  Johnson  ▼.  LangUy  (12  G.  B.  468)  waa 
a  similar  case,  and  is  no  authority  for  the  plaintiff 
in  the  present  case,  who  sues  upon  the  contract 
itself.  We  are  of  opinion  that  the  rule  must  ba 
made  absolute  to  enter  judgment  for  the  defendant 
with  costs. 

Solicitors  for  the  plaintiff,  Torr  and  Co. 

Solicitors  for  the  defendant,  Viaard,  Orowder 
and  Oo. 

DIVISIONAL    OOUBT   FOB   APPEALS 

FBOM  INFEBIOB  COUBTS. 
Boportedby  IL  W.  MoEbllab.  Eiq.,  Buristerst-Law. 


Thursday,  May  18,  1876. 

FULHAH    BOA&D    OF    Wo&KS    (appS.)     V.     GkX)DWIN 

(res  p.). 

Gost  of  sewer — New  street — Previous  seioer — MetrO" 
polls  Local  Management  Act  1867  (25  ^  26  Vict, 
c.  102,  M.  44),  52.  112. 

hi  1867,  a  sewer  was  built  in  a  stteet,  formed  since 
1862,  of  some  houses  in  which   the  respondent 
was  owner t  at  his  expense,  under  25  ^  ^6  Vict. 
'       c.  102,  «.  44. 

In  1875  the  a/ppeUants  removed  this  sewer,  and 
another  in  the  next  street,  and  constructed  a  new 
sewer  in  connection  with  the  houses  in  both 
streets.  They  apportioned  the  cost  and  expenses 
of  the  works  upon  the  owners  of  houses  ana  laiid 
in  the  two  streets.  The  respondent  refused  to  pay 
his  apportionment,  and  a  nuigistrate  dismissed 
the  summons  a^gainst  him. 

Held,  upon  a  oase  stated,  that  this  was  not  a  sewer 
constructed  in  or  for  the  drainctge  of  a  new  street 
within  the  meaning  of  sect.  52  of  the  said  Act, 
and  that  tJie  apportionment  was  bad. 

This  was  an  appeal  from  the  decisi9n  of  the  magis- 
trate at  Hammersmith  Police  Court. 

The  appellants  herein  are  the  District  Board  of 
Works  for  the  Fulham  district,  and  the  respon- 
dent is  a  builder  owning  property  in  the  district. 

1.  Complaint  was  made  by  the  clerk  to  the  said 
board  of  the  non-payment  by  the  respondent  of 
the  sum  of  6461.  as  owner  of  certain  premises 
situate  and  being  in  Mayland  and  Conningham 
roads,  in  respect  of  certain  sewer  works  carried 
out  in  the  said  roads,  which  said  roads  were 
formed  and  laid  out  as  new  streets  since  the  7th 
Aug.  1862.  A  summons  was  duly  issued,  and  thA 
parties  attended,  and  the  following  fiftots  were 
proved  before  the  said  magistrate : 

2.  The  respondent  is,  and  at  the  time  of  the 
making  of  the  sewer  was,  in  the  year  1867,  and 
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Btin  ia  tbe  owner  of  honseB  in  a  road  which  in  the 
jear  1867  wae  and  ie  now  called  the  Mayland-road, 
aiftd  the  tenants  thereof  had  previooaly  to  the 
ma^dni;  of  the  new  sewer  paid  sewer  sates. 

3.  The  respondent  is  not  the  owner  of  any  honse 
or  land  in  the  Gonninffham-road,  which  is  a  oon- 
tinnation  of  the  said  Mayland-road,  and  is  here- 
inafter referred  to  and  called  Conninf^ham-road. 

4.  On  or  about  the  let  Feb.  1867,  the  Metropoli- 
tan Board  of  Works,  sanctiooed  the  construction 
of  a  sewer  in  the  centre  of  the  said  Mayland-road 
by  the  owners,  under  the  4r4th  sect,  of  25  &  26 
Vict.  c.  102. 

&  Such  sewer  was  built  and  drainaffe  works 
wpre  made  at  the  expense  of  the  said  John  Good* 
win,  the  respondent,  according  to  the  plans  sub- 
mitted to  and  approved  by  the  Metropolitan 
Board  of  Works,  and  extended  the  entire  length 
of  the  said  Mayland-road,  about  1050ft. 

6.  The  construction  of  a  sewer  in  the  Gonning- 
ham-road  by  the  owners,  with  an  outfall  in  the 
XJxbridge-road,  was  sanctioned  by  the  Metropoli- 
tan Board  of  Works,  and  constructed  in  two  sec- 
tions. Hie  first  section  was  in  accordance  with 
such  sanction  ;  the  second  section,  about  500ft.  in 
length,  was  not  in  accordance  with  such  sanctiop, 
with  its  outfall  in  the  sewer  in  the  Mayland-road, 
instead  of  into  the  Uxbridge-road. 

7.  In  April  1875,  the  Board  of  Works  for  the 
Fulham  district  determined  to  have  the  sewers 
before  mentioned  taken  up  and  reconstructed. 

8.  The  provisions  of  the  several  Acts  of  Parlia- 
ment relating  to  sewers,  in  force  in  1867,  were 
complied  with  by  the  respondent  in  the  construc- 
tion of  the  seWer  constructed  by  the  respondent 
in  the  year  1867,  referred  to  in  the  4th  and  5th 
paragraphs  of  this  case. 

9.  Jn  the  month  of  June  1875,  the  said  district 
board  caused  the  said  sewers  to  be  removed,  and 
eonstructed  a  brick  main  sewer  throughout  the 
whole  of  the  Mayland-road,  and  a  large  part 
of  the  Gonningham-road,  with  manholes  and 
galleys  sufficient  to  take  the  sewage  of  a  large  and 
populous  neigfabourh(X)d,  and  connected  the 
drainage  of  the  houses  in  tbe  said  Mayland-road, 
and  of  several  houses  in  the  Gonningham-road 
with  the  said  new  sewer. 

10.  The  cost  and  expenses  of  the  works  in  tbe 
last  paragraph  mentioned  amounted  to  the  sum 
of  25271.,  and  the  Fulham  district  board  appor- 
tioned the  same  upon  the  owners  of  the  houses 
and  land  in  the  Mayland  and  Gonningham  roads, 
as  shown  upon  certain  plans  in  tbe  proportions 
set  forth  in  an  apportionment  of  the  30th  June 
1875 ;  which  saia  plans  and  apportionment 
accompanied,  and  were  to  be  taken  as  forming 
part  of  this  case. 

Upon  the  hearing  of  the  said  summons  it  was 
contended  on  the  part  of  the  respondent — 

(1.)  That  the  apportionment  wnereby  the  respon- 
dent was  sougnt  to  be  charged,  and  which 
amounted  to  the  sum  of  646Z.,  was  bad  in  law, 
because  the  district  board,  having  removed  the 
old  sewer  in  the  Mayland-road,  sanctioned  and 
made  as  stated  in  the  4th  and  5th  paragraphs  of 
the  case,  were  bound  to  substitute  one  as  efficient, 
hot  not  at  the  cost  of  the  owners. 

(2.)  That  the  sewer  in  respect  of  which  this 
present  claim  is  made  against  the  respoildent,  is 
a  sewer  for  taking  the  sewage  of  the  whole  neigh- 
bourhood, inclnding  the  side  streets,  and  not  of 
the  said  Mayland-road  and  Gonningham-road  only, 
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and  that,  therefore,  the  owners  of  houses  in  May- 
land-road ought  not  to  pav  the  cost. 

(3.)  That  any  sewer  Teplacing  an  old  one  vested 
in  the  district  l)oard,  oaght  to  be  made  at  the  cost 
of  the  ratepayers  of  the  parish. 

The  saia  magistrate  was  of  opinion  that  the 
said  summons  ought  to  be  dismissed,  and  dis- 
missed the  same  accordingly,  with  costs,  against 
the  said  district  board. 

The  question  for  the  opinion  of  the  court  ia 
whether  the  respondent,  John  Gk>odwin,  is  liable 
to  pay  the  said  sum  of  646Z.  in  respect  of  the  said 
apportionments. 

If  the  court  shall  be  of  opinion  that  he  is  so 
liable,  judgment  is  to  be  entered  for  the  appellants 
with  costs.  > 

But  if  the  court  shall  be  of  opinion  that  he  is 
not  so  liable,  judgment  is  to  be  entered  for  the. 
respondent,  with  costs. 

Boddam  (with  him  PhUbriek,  Q.G.)  argued  for 
the  appellants. — ^The  section  under  which  the 
sewers  are  alleged  to  have  been  made  in  1867,  is 
the  44th  of  the  Metropolis  MauM^ment  Amend- 
ment Act  1862  (25  &  26  Yict.  c.  102) :  "  It  shall  be 
lawful  for  the  owners  or  occupiers  of  any  land  or 
premises  in  any  parish,  district,  or  pai*t  within  the 
limits  of  the  metropolis  as  defined  by  the  firstly- 
recited  Act,  with  the  consent  and  subject  to  the 
regulations  and  conditions  hereinafter  mentioned, 
to  construct  sewers  at  their  own  expense  for  the 
purpose  of  draining  such  land  or  premises,  and  it 
shall  be  lawful  for  any  vestry  or  district  board  in 
whom  the  sewers  in  any  parish,  district,  or  part 
are  vested,  if  they  shall  deem  it  just  and  proper 
so  to  do,  to  contribute  out  of  the  rates  under  their 
control,  applicable  to  the  execution  of  works  of 
sewerage,  to  the  cost  of  any  sewers  constructed  for 
the  purpose  aforesaid."  Amongst  the  regula- 
lations  and  conditions  mentioned  In  the  subsequent 
sections,  45  to  51,  is  one  requiring  the  sanction  of 
the  district  board  and  the  approval  of  the  metro- 
politan board,  which  in  this  case  had  not  been 
obtained.  The  section,  therefore,  which  is  appli- 
cable to  the  sewer  charged  upon  this  apportion- 
ment is  the  52nd  of  tbe  same  Act :  "  Where  any 
sewer  shall,  after  the  passing  of  this  Act  be  con- 
structed by  anv  vestry  or  district  board  in  or  for 
the  drainage  of  any  new  street,  or  of  any  house  or 
houses  erected  since  the  1st  day  of  January  1856, 
the  expense  of  constr acting  such  sewer  and  the 
works  appertaining  thereto,  including  the  cost  ot 
gulleys,  side  entrances,  lengths  of  sewer  at  the 
intersection  of  streets,  and  other  incidental  charges 
and  expenses,  shall  be  borne  and  defrayed  by  the 
owners  of  such  streets  or  houses,  and  of  the  land 
bounding  or  abutting  on  such  street  respectively." 
By  section  112,  *' the  expression  new  street  shall 
apply  to  and  include  all  streets  hereafter  to  be 
formed  or  laid  out,  and  a  part  of  any  such  street, 
and  also  all  streets  the  maintenance  of  the  paving 
and  roadway  whereof  had  not,  previoasly  to  the 
passinfic  of  this  Act  been  taken  into  charge  and 
assumed  by  the  commissioners,  trustees,  sur- 
veyors, or  other  authorities  having  control  of  the 
pavements  or  highways  in  the  parish  or  place  in 
which  such  streets  are  situate,  and  a  part  of  any  such 
street,  and  also  all  streets  partly  formed  or  laid  out." 
This  unsanctioned  sewer  was  the  same  for  the  pur- 
poses of  the  Act  as  if  no  sewer  existc'd,  and  the 
case  comes  within  the  authority  of  Sawyer  v.  Pud- 
dington  (L.  Bep.  6  Q.  B.).  There  tbe  appeUanr. 
about  1866,  built  some  housen  abutting  on  the 
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Harrow-iofid,  and  abont  the  sanie  ttme  the  Toetry 
of  the  pariah  oonatmcted  a  sewer  aloog  the  Har- 
row-road.  Sewer  rates  had  been  levied  in  respect 
ci  the  land  npon  which  the  houses  were  built  for 
more  than  five  years  prior  to  18^.  Before  1866 
BO  sewer  existed  in  this  road,  which  was  and 
continued  to  be  a  turnpike  road  until  the  1st  July 
1864^  on  which  day  the  vestrr  took  charge  of  it  for 
the  first  time.  It  was  held  that  the  Harrow- 
road  was  a  new  street  within  the  meaning  of 
neetion  112,  and  that  the  appellant  was  liable  to 
be  rated  under  sect.  52  of  this  Act. 

1^9  Q-0.  (with  him  Kemp),  for  the  respondent. 
---Sect.  68  of  Metropolitan  Local  Management 
Act  1855  (18  A  19  Yict  a  120)  vests  all  sewers 
then  vested  in  the  metropolitan  commissioners  in 
vestries  or  district  boards ;  *'and  all  sewers  made 
and  to  be  made  within  any  such  parish  or  district, 
except  sewers  and  works  vested  or  to  be  vested  in 
the  Metropolitan  Board  of  Works,  as  hereinafter 
mentioned,  shall  be  vested  in  such  vestry  and 
board  respectively."  And  by  sect.  69  the  vestry 
of  every  parish  and  the  bosra  of  works  of  every 
district  mentioned  **  shall  (subject  to  the  powers 
hy  this  Act  vested  in  the  Metropolitan  Board  of 
Works)  from  time  to  time  repair  and  maintain 
the  sewers  under  this  Act  vested  in  them,  or  such 
of  them  as  shall  not  be  discontinued,  closed  up,  or 
destroyed  under  the  powers  herein  oontained,  and 
shall  cause  to  be  maae^  repaired,  and  maintained 
snob  sewers  and  works,  or  such  diversions  or 
alterations  of  sewers  and  works  as  ma^  be  neoes* 
any  for  effectually  draining  their  parish  or  dis* 
triot."  Under  those  sections  of  the  earlier  Act 
the  appellanto  ought  to  have  charged  the  repair 
of  this  sewer  upon  the  district  rates.  This  was 
not  a  sewer  constructed  under  sect.  52  of  the  Act 
of  1862,  in  or  for  the  drainage  of  a  new  street. 
[Stopped  by  the  Court.] 

Glbasbt,  B. — We  need  hear  no  further  arffu- 
ment  for  the  respondent.  We  have  no  doubt  this 
appeal  must  be  dismiased.  It  has  been  contended 
that  the  respondent  and  other  persons,  who  are 
owners  of  the  houses  and  liuid  bounding  or  abut* 
ting  upon  the  street  through  which  this  sewer  has 
been  made,  should  pay  for  the  expenses  of  the 
sewer.  It  was  said  this  is  a  new  street  accord- 
ing to  the  definition  contained  in  the  Act,  and 
the  sewer  was  constructed  b^  the  appellanto  in 
or  for  the  drainage  of  tlus  street.  But  it 
appears  that  in  1867  a  sewer  was  constructed 
under  the  4r4th  section  of  the  Act  of  1862,  in 
the  centre  of  the  respondent's  street;  it  was 
brought  into  use  for  the  neighbourhood,  and 
became  vested  in  the  appellants.  The  expense 
was  paid  by  the  respondent,  and  it  appears  to  me 
that  persons  who  have  thus  paid  for  a  sewer  once 
cannot  under  this  Act  be  charged  again  for  the 
oonstruotion  of  another.  In  lS75,  for  some  pur* 
pose  the  district  board  determined  to  make  a  fresh 
sewer  to  serve  the  district,  not  merely  for  this 
particular  street^  but  having  connections  with  the 
houses  in  Conningbam-roed,  which  is  a  continua- 
tion of  it.  They  have,  however,  attempted  to 
charge  the  respondent  for  his  apportionment  of 
the  expense  ci  this  firesh  sewer,  as  if  the  r)2nd 
section  of  the  Act  of  1862  applied  to  it.  That 
section  authorises  such  an  apportionment  when 
any  sewer  shall  be  constructed  by  a  "district 
beard  in  or  for  the  drainage  of  any  new  street  or 
of  any  houses  erected  since  the  Ist  Jan.  1856."' 
Although  the  definition  of  "new   street"    may 


apply  to  this  Mayland<4noad,  it  is  unreasonable  to 
apply  this  section  under  the  eironmstaBoes  hera 
stated,  and  this  is  strongly  confirmed  bv  the  pra* 
visions  of  the  following  section  58,  whion  relateato 
streeto  in  whicAi  previoosly  to  the  construction  of 
the  sewer  there  had  been  no  sewer  or  only  an  open 
sewer.  The  expenses  are  then  to  be  drarayed  in 
part  only  by  the  adfoinine  owners,  the  remainder 
to  come  from  the  genenu  rate.  It  would  be  an 
inconsistent  conclusion  that  the  owners  in  thia 
street  should  be  charffed  entirely  Ibr  th^  new 
sewer,  although  they  nad  a  sewer  before ;  and 
where  there  was  no  sewer  or  an  open  sewer 
before,  the  adjoining  ownera  shoiud  only  be 
churged  part  of  the  oosto  inoarred.  I  am  satiafiad* 
too,  that  this  sewer  was  made  for  the  district 
generally,  and  cannot  be  said  to  be  in  or  for  the 
drainage  of  any  new  street.  Thia  sewer  could  only 
have  been  made  at  the  charge  of  the  parish  rate- 
payers, and  the  apportionment  appealed  against  ia 
Dad.  The  appeal,  thersfore,  firom  the  dismiasal  of 
this  summons  cannot  be  allowed. 

Geovb  and  Fixld»  JJ.  concurred. 

Juddmenifor  reapondent, 

Solioitoni   for   appellant^   Voieon,   8<m9f  and 
Eooia. 

Solicitor  for  respondent,  W.  iL  Downing. 
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Bcportid  Igy  H.  F.  Dickxhi,  Ei^.,  BMrysfair  at  Taw, 

Feb.  2  and  6,  1877. 

MoKCK  V,  HiLioir. 

Vagrcmi  Act  (5  Geo.  4,  c  88),  e,  4.— Umti^r  suMe 
meofne  or  devices  ly  palmiiiry  or  oiherwiee  to 
deceive — Bogue  and  vagabond. 

The  attempt  to  deceive  and  impose  upon  others  fty 
faleely  pretending  to  eosercise  the  peculiar  and 
supernaiwrQl  power  of  holding  intereowrss  vn^ 
the  invisible  world,  and  of  ohiaining  answem 
and  manifestations  of  power  frmn  inmeibia 
spirits  is  an  attempt  to  deceive  hy  **  using  snbU^ 
crafty  meoiM,  or  deiiee  by  palmistry  or  otherwise^** 
within  sect,  4  of  the  Vagrant  Act  (5  Oeo.  4,  e.  83). 
Gasb  steted  by  justices  of  Huddersfieid,  under 
20  A  21  Yict.,  c.  43. 

At  a  petty  sessions  held  in  and  for  the 
borough  of  Huddersfieid,  on  the  11th  Nov.  187G, 
the  appellant  was  brought  up  in  custody  and 
a  charse  was  preferred  against  him  by  Chief 
Oonsteble  Heniy  Hilton,  the  respondent,  under 
sect  4  of  5  Geo.  4,  c.  83,  for  that  he,  the  appel- 
lant, on  the  28rd  Oct.  1876,  at  Huddersfieid,  did 
unlawfully  use  certain  subtle  means  or  devices  by 
palmistry  or  otherwise  to  deceive  and  impose  on 
certain  of  Her  Majesty's  subjecte,  to  wit,  Qeorge 
Henry  Hepplestone,  Henry  Bedford  Lodge,  and 
others,  contrary  to  the  statute;  upon  the  nearin|^ 
of  which  charge  the  appellant  was  oon vioted  by  the 

i'nstices  of  the  said  offence,  and  they  adjudged 
lim,  as  a  rogue  and  a  vagabond,  to  be  committed 
to  the  House  of  Correction  at  Wakefield,  there  to 
be  kept  to  hard  labour  for  the  space  of  three 
calen<ur  months. 

Upon  the  hearing  it  was  proved  on  the  part  of 
the  respondent,  and  found  as  a  fact  that  the  appel- 
lant  had  amed  with  one  George  Henry  Hepple- 
stone at  Uie  request  of  the  latter   to  give  two 
I  spiritnaliatic  seances,  at  the  residence  of  Heoiy 
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G6or|;«  Hepplestone^  for  the  ram  of  21.  «ao1i;  hot 
4hat  in  the  event  of  there  being  more  than  eight 
persoDs  present  at  either  of  raoh  seanoeli  then 
die  payment  to  the  appelknt  to  be  after  the  rate 
of  00.  for  each  persoiL  It  was  farther  prored  that 
ia  pnrsaance  01  this  agreement  the  appellant  held 
ewb  eeaneea  at  the  residence  of  George  Hemy 
Qepplestoae,  on  the  22nd  and  23rd  Oct.  1876,  and 
that  at  the  latter  of  each  seanoes  in  respect  of 
whidi  no  money  was  paid,  George  Henry  Eepple- 
Bfeone,  Henry  Bedfora  Lodge,  and  otliers  were 
present.  It  was  farther  proved  that  the  persons 
present  at  this  seance  (other  than  the  appel- 
iaat)  were  directed  by  the  appellant  to  place  their 
faaads  npon  the  table  around  which  they  were 
•eated  and  their  feet  nnder  their  chairs.  After 
which  he  said,  *'  We  spiritoalists  have  to  be  very 
guarded  in  consequence  of  the  Blade  case,  some 
oall  it  psychic  foroe»  some  animal  magnetism,  some 
legerdemain,  some  conjuring,  some  one  thing,  and 
aome  another ;  I  call  it  spiritualism,  but  you  must 
judge  for  yourselyes."  It  was  further  proved 
that  there  was  no  light  in  the  room  exoept  that 
given  by  a  single  gas  jet,  and  that  during  what 
were  termed  the  mamfestations,  the  gas  was 
turned  almost  out.  The  alleged  manifestations 
were  the  following : 

(a)  Baps  were  hiard  imder  Uie  table,  wbefevpon  the 
appdlant  said,  *^Tkuf  are  soen  hive  to  nii^t,  the 
•oaditioaB  are  veiy  laTooxable." 

Qt)  The  appellant  plaoed  a  small  tambouine  upon  a 
Biiisioal  instrument  oalled  "  Faixy  BelU,"  and  tbmi  pnt 
it  on  the  table  a  little  dietaaoe  from  himielf .  The 
iastrnment  was  then  obeerved  to  move  towards  the 
appeUant  who  inqidred  whether  the  oompany  had  eeen 
It  movOf  whereupon  one  of  tiiem  asked  him  to  request 
the  q^int  to  move  it  in  the  opposite  direction,  to  whioh 
the  appelknt  replied.  "We  had  better  teke  the 
manifeetations  exactly  as  they  oome,**  and  that  it 
•«  couldn't  be  done."  He  was  &en  asked  '*  Why,"  and 
he  aaawcred  **  I  don't  know  how  it  is  done." 

(e)  A  small  mnsiflal  box  was  then  handed  round  the 
oompany  who  evamined  it.  It  was  then  plaoed  by  the 
•ppellaot  about  half  a  yard  hi  front  of  himeelf  on  the 
table.  Be  said  the  spirits  were  able  to  play  it.  He 
then  plaoed  a  wooden  box  over  it,  and  the  appellant 
then  invited  the  company  to  ask  it  qoestions,  and  that 
one  sound  would  signify  "  no"  and  three  sounds  *'  yes." 
Some  qneations  were  asked  and  oeriain  sounds  were 
heard,  out  these  sounds  were  oocssionally  as  many 
as  five  or  BIX  at  a  time.  One  of  the  oompany  directed 
the  appellant's  attention  to  the  ftMt  that  the  musioal 
box  which  had  been  placed  under  tiie  wooden  box  was 
not  wound  up,  whereupon  the  appellant  ssid  tiiat  the 
apirits  could  not  only  play  but  wind  it  up. 

(d.)  A  hand  appeared  above  the  table  immediately  on 
the  left  of  the  appellant,  who  put  the  tambourine  to  it. 
and  the  fingers  of  the  hand  tapped  it.  The  fingers  did 
not  move  eepaiately.  The  hand  was  not  like  a  human 
hand,  bat  like  a  wax  hand  which  had  been  rubbed  with 
oil  and  pboaphorus. 

After  a  short  time  the  hsnd  disappeared  below  the 
table.  One  of  the  witneeses  was  of  opinion  that  the 
hand  was  like  one  of  the  kid  glove  hands  found  in  the 
appellant's  possession. 

{e.)  Two  or  three  slates  were  placed  by  the  appellant 
upon  the.  table.  He  said  they  would  receive  messages 
mm  departed  spirits.  A  small  piece  of  peno^  was 
placed  kqr  him  upon  one  of  the  slates.  He  thai  took  hold 
of  one  comer  of  the  slate  and  a  lady  took  hold  of  another 
comer  of  it.  It  was  then  held  under  the  table,  and 
whilst  it  was  there  the  lady  remarked  she  felt  a  great 
pressure  upon  it.  One  of  the  company  asked  for  a 
Bssssge  from  some  departed  one.  After  the  slate  had 
been  held  under  the  table  about  a  couple  of  minutes  it 
was  brought  forth,  snd  wss  found  to  contain  in  a  very 
oiabbed,  singular  writing,  the  words  *'  Oh,  for  a  lodge 
in  some  vast  wildemcBsr*  Another  message  was  then 
asked  for.  and  the  appellant  and  the  same  lady  again 
held  the  slate  under  the  table.    The  lady  remarked  she 


felt  a  very  warm  hand,  wbsrsapcm  ths  appsOaat  aaid, 
"  Well  yoa'resnrs  it's  not  my  hand."  She  replied,  "Me,  I 
am  not."  When  the  elate  was  again  produosd  there  was 
a  button  npon  it  and  ths  following  meesage.  *'Gk>od 
night  Philemon.  SamusL"  Ihe  appellant  having  prs- 
vioudy  statsd  that  his  spfaM  mide  was  Samuel  Whadsr. 
It  was  proved  that  a  segeatehuig  on  the  slats  waa  hsaid 
at  the  same  time  that  the  lady  felt  a  warm  hand  acainat 
her  own.  The  button  above  BBsntioned  was  tsken  off 
the  lady's  dress ;  she  statsd  that  it  was  pnllsd  from  hsr 
dress  rather  violently. 
(/.)  One  of  the  notes  sf  ths  phmo  wUeh  was  in  tiw 


sounded.    A  lady  was  then^asked  by  the  sppeUant 


to  sit  on  the  Ud  of  the  piano.  Shs  did  so,  and 
note  sounded.  It  wss  prored  that  the  appeUant  was 
dose  to  the  piano  at  the  time.  Mr.  Lodge  then  asked 
the  appellant  if  the  spirit  would  pli^  some  other  note. 
The  appellant  etamped,  whereupon  ik.  Lodge  asked, 
"  That* s  yon,  doctor  isn't  it  f "  snd  he  ssid  *'  yes."  If  r. 
Lodge  then  aeked.  "  Will  you  khidly  pUy  a  note  lowerp" 
Then  came  aaotner  stsmp  with  the  appellant's  foot, 
whioh  signified  "  No."  It  was  provsd  that  whilst 
these  muifestations  were  bdng  produced  thete  were 
two  boxee  ia  the  room  beloi^png  to  the  appellant. 

When  the  manifestations  were  oanduded  two 
of  the  ladies  present  left  the  room,  wheivnpon 
Mr.  Lodge  told  the  appellant  that  he  was  obliged 
to  the  appelhuit  for  the  entertainment,  but  was 
not  sa^bisned,  and  that  he  would  himself  undertake 
to  produce  ^e  same  manifestations  under  the 
same  oonditions.  Mr.  Lodge  asked  to  be  allowed 
to  search  the  appellant,  remarking  that  if  he  could 
not  find  the  spirit  hand,  a  duplicate  musical  box, 
and  other  things,  he  would  give  50L  to  the  cause 
of  spiritualism.  The  appellant  declined  to  be 
searched,  and  appealed  to  Mr.  Hepplestone,  at 
whose  house  the  seance  was  held,  and  where  the 
sppellaut  had  lodged  as  his  guest,  to  protect  him. 
Wh«i  the  two  lilies  retamed  into  the  room  the 
appellant  seized  one  of  the  boxes,  struck  Mr. 
Lodge,  who  stood  at  the  door,  and  rushed  upstairs 
and  locked  himself  in  his  bedroom,  from  which 
he  escaped  by  fastenioff  a  sheet  against  the 
waterspout  and  sliding  aown.  He  left  oertain 
boxes,  which  were  subsequently  examined,  and  in 
them  were  found  a  gnat  number  of  articles, 
amongst  whioh  were  kid  glove  hands,  stuffed,  and 
having  elastic  attached  to  them,  linen,  with  faces 
faintly  sketched  upon  it,  white  gauze  thread,  thin 
wire,  a  number  of  slates  and  pencils,  musical  box, 
musical  albums,  and  a  long  rod  divisible  into 
small  lengths. 

It  was  proved  on  behalf  of  the  appellant  that 
he  had  had  rooms  at  the  house  of  William  Dobbs, 
14,  Wells-terrace,  in  the  city  of  Bristol,  for  the 
last  foor  years.  It  was  also  proved  on  his  behalf 
that  articles  similar  to  some  of  those  found  in  his 
possession  had  been  openly  used  by  the  appellant 
in  his  public  lectures,  showiDg  how  oonjnron 
produced  manifestations  similar  to  those  of 
spiritualism. 

It  was  contended  on  the  part  of  the  appellant 
that  the  Vagrant  Act  was  intended  to  apply  to 
ffipsies  and  other  homeless  and  wandering  vaga> 
bonds,  and  that  this  was  no  offence  within  the 
meaning  of  sect.  4  of  the  statute  5  Gko.  4,  c.  83, 
and  the  case  of  Johnson  (app.)  v.  Ftmner  (reep.) 
(33  Justice  of  the  Peace,  p.  740)  was  cited  in  sup- 
port of  this  view. 

The  justices,  however,  being  of  opinion  that  the 
evidence  given  before  tbem  bronght  the  case 
within  the  operstion  of  sect.  4  of  5  Geo.  4, 
c.  83,  gave  their  determination  against  the  appel- 
lant in  the  manner  before  stated. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  court,  therefore,  waa. 
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whether  the  jastioes  were  oorreot  in  their  view  of 
the  law  that  the  appellant  was  a  rogne  and  yap:a- 
bond  within  the  meaning  of  sect.  4  of  5  Gfeo.  4, 
0.  83,  he  haying,  in  their  opinion,  upon  the  evi- 
denoe  before  them,  attempted  to  deceive  and  im- 
pose npon  Her  Majesty's  subjects  by  using  subtle 
means  and  devices. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and 
the  appellant  was  liable  as  aforesaid,  then  the 
said  conviction  was  to  stand;  but  if  the  court 
should  be  of  opinion  otherwise,  then  the  said 
conviction  was  to  be  quashed. 

Henry  Matthewa,  Q.G.  (Lockwood  with  him),  for 
the  appellant.-T-The  question  is  whether  the  subtle 
devices  set  out  in  the  case  amount  to  "  palmistry 
or  otherwise,"  for  these  words  are  qualifying 
words,  and  point  out  the  statutory  offence.  That 
they  cannot  fall  within  the  word  "  palmistry  "  is 
in  the  first  place  clear.  The  word  is  thus  defined 
in  OoweFs  Law  Dictionary :  **  A  kind  of  divina- 
tion, practised  by  looking  on  the  lines  and  marks 
of  the  fing[ers  and  hands.  This  was  practised  by 
the  Egyptians  mentioned  in  the  statute :  1 F.  A  M. 
o.  4."  In  JohiMon  v.  Fenner  (38  J.  P.  740),  which 
18  the  only  decided  case  under  the  section,  it  was 
held  that  mere  sleight  of  hand  was  not "  palmistry." 
That  being  so,  the  question  here  arises  as  to  what 
is  the  meaning  of  the  words  "or  otherwise." 
These  words  must  be  read  according  to  the  general 
rule  of  construction  that  genertd  words  are  re- 
stricted by  the  particular  words  which  precede 
them.  The^  must,  therefore,  be  taken  to  mean 
something  ejfisdem  generis  with  palmistry  as  chi- 
romancy or  physiognomy.  The  section  was  dearly 
never  intended  to  include  anything  which  belongs 
to  the  supernatural  class.  There  is  nothing 
supernatural  in  palmistry,  chiromancy,  or  phy- 
sic^omy.  This  becomes  clear  when  we  look  at 
the  statutes  in  pari  ^ncUerid,  and  from  which  the 
section  undeo*  discussion  was  in  fact  derived.  There 
are  two  distinct  and  separate  and  contemporaneous 
series  of  statutes  both  commencing  in  the  reign 
of  Henry  8.  The  first  series,  of  which  tne 
present  Act  fbrms  one,  deals  exclusively  with  th6 
Egyptians,  and  prohibits  them  from  deceiving 
people  by  "subtle  crafts,  means,  or  device"  by 
palmistry,  chiromancy,  physiognomy  or  the  like. 
The  statutes  are  22  Hen.  8  c.  10,  I  &  2  P.  &  M. 
c.  4,  5  Eliz.  0.  20, 17  Geo.  2  o.  5,  s.  2, 3  Geo.  4  c.  40, 
s.  3,  and  the  present  Act  of  5  Geo.  4  c.  83,  by 
which  all  previous  Acts  as  to  rogues  and  vaga- 
bonds were  repealed.  The  second  series  of 
statutes,  which  comprises  3  Hen.  8,  c.  8,  5  Eliz. 
0.  16,  I  Jac.  I  c.  12,  and  9  Geo.  2  c.  5,  ss.  3,  4, 
deal  with  quite  a  different  offence,  viz.,  that  of 
conjuration  or  the  calling  up  of  evil  spirits.  By 
the  three  first  of  these  Acts  it  was  made  criminal 
to  exercise  and  deal  in  conjuration,  witchcraft, 
enchantment,  and  sorceij,  but  in  the  reign  of 
Gkorge  II.  the  belief  m  magic  having  dis- 
appeared, prosecutions  for  such  offences  were 
abolished  by  9  Geo.  2  c.  5,  and  the  pretence  was 
made  criminal.  That  Act  still  remains  in  force, 
and  under  that  the  appellant  should  have  been 
proceeded  against,  if  he  can  be  proceeded  against 
at  all.  It  is  clear  that  5  Geo.  4  c.  83  was  only  in- 
tended to  apply  to  the  Egyptians,  and  not  to  a  case 
like  the  present. 

Foland,  contra. — ^The  essence  of  the  offence 
against  which  5  Geo  4  o.  83,  s.  4  was  levelled  is 
"using  subtle  craft,  ice,,"  and  the  Act  was  in- 


tended to  protect  crednlons  people  aoainst  thein«> 
selves.  Palmistiy  was  one  form  of  deceit  which 
immediately  struck  the  firamers  of  this  Act,  and,  in 
order  to  include  all  manner  of  deceit,  the  word* 
"  or  otherwise  "  were  inserted.  Thoee  words  must 
mean  "or  in  any  other  maimer."  It  must  be 
remembered  that  this  Act  was  passed  in  the  rewn 
of  Geo.  2,  and  the  word  palmistry  even  had  a 
different  signification  in  those  days  to  that  whidi 
it  has  now.  The  case  of  Johnson  v.  Fenner  is 
altogether  distinguishable  from  the  present.  All 
that  was  decided  in  that  case  was  that  mere  leger^ 
domain,  or,  in  other  words,  a  mere  trial  of  skill. 
between  one  man's  sleight  of  hand  and  another 
man's  quickness  of  eye,  is  not  within  the  Act.  Here 
the  appellant  pretended  to  call  up  spirits,  which  is 
a  very  different  thing.  The  words  "  or  otherwise  ** 
cannot,  when  the  whole  section  is  considered,  have 
the  restricted  interpretation  put  upon  them  as  is 
contended  for  here. 

H,  MaithewSf  Q.O.  in  reply. 

Owr.  adv.  vuU. 

Feb,  6.— The  following  written  judgments  were 
now  delivered. 

Clbasbt,  B. — ^It  is  first  necessary  to  consider 
what  the  exact  question  for  our  determination  is. 
This  must  be  clearljr  understood,  as  there  appemd 
at  first  to  be  a  diffiooltjr,  though  of  a  teohnioal 
nature,  from  the  terms  m  which  the  magistrates 
have  found  the  facts ;  and  if  they  had  only  found 
that  the  defendant  used  artful  devices  with  intent 
to  deceive,  without  themselves  forming  any  con- 
clusion as  to  the  means  used,  there  would  have 
been  an  objection  to  the  case  coming  before  us  on 
appeal.  But  it  is  to  be  taken,  and  the  words  pro- 
perly bear  that  meaning,  that  the  magistrates 
nave  found  that  the  means  set  forth  in  the  case 
were  the  means  used  and  to  which  their  express 
finding  applies.  The  question,  then,  before  ns 
arises  m  this  way.  The  magistrates  have  found  as 
a  fact  that  the  appellant  used  subtle  craft,  means, 
and  devices  by  the  means  stated  to  deceive  ana 
defraud  Her  Majesty's  subjects.  They  have  also 
found  as  a  conclusion  of  law  that  the  mean^  used 
bring  the  case  within  the  statute,  and  they  then 
ask  our  opinion  upon  the  correctness  of  this  con- 
clusion upon  the  matter  of  law  whether  the  find- 
ings of  fact  bring  the  case  within  the  statute. 
"We  have  nothing  to  do  with  the  correctness  of  the 
conclusions  of  &t  arrived  at  by  the  magistrates. 
They  can  only  ask  our  opinion  upon  matters  of 
law,  and  we  must  take  the  conclusions  of  fact  as 
found  by  them.  It  is  right  to  add,  in  order  to 
prevent  misapprehension,  that  there  was  over- 
whelming evidence  to  warrant  their  conclusions. 
Now,  as  regards  the  acts  of  the  defendant  and  the 
means  us^  by  him,  we  are  not  called  upon 
to  express  any  opinion  upon  the  subject  of 
spiritualism  generally,  whether  there  does  exisi 
any  real  power  in  a  medium  (as  he  is  called)  of  the 
nature  set  up,  or  whether  its  existence  is  a  mere 
delusion.  Such  a  subject  would  be  a  very  im* 
proper  one  for  argument  and  decision  in  a  court  of 
law.  But  it  does  not  arise  in  the  present  case, 
because  we  have  it  found  as  a  &ct  that  the  appel- 
lant was  an  impostor  in  pretending  to  make  use  of 
it.  The  only  question,  then,  is,  whether  in  this 
Ijarticnlar  case  the  means  used  by  the  appellant  are 
within  the  words  palmistry  or  otherwise  in  the 
Act  in  question.  We  must  first  see  what  the 
means  used  were.  There  is  a  stance  for  which  he 
is  to  reoeive  2L    He  calls  himself  a  spiritoalistk 
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the  room  is  darkened,  raps  are  heard,  and  he  says, 
"Xhi^  are  soon  here  to  night,  the  conditions  are 
TBory  mYonrahle."  Thej  then  go  throa^h  the  per« 
formances  described  in  the  case,  and  it  is  sufficient 
to  saj  that  he  pretends  to  exercise  the  peculiar 
and  supernatural  powers  of  ohtaining^  answers  and 
manifestations  of  power  from  inyisible  agents  or 
ipizits,  as  he  calls  them.  We  have  to  determine 
whether  this  brings  the  case  within  the  4>th 
flection  of  5  Qeo,  4,  c.  83.  That  section  enumerates 
a  great  nnmber  of  offences  which  make  a  person 
UMe  to  be  punished  as  a  Togp.e  and  vagabond. 
And  the  second  of  the  enumerations  is  as  follows : 
"Erery  person  pretending  or  professing  to  tell 
fortunes,  or  using  any  subtle  craft,  means,  or 
device  by  palmistry  or  otherwise,  to  deceive  and 
defraud  any  of  his  Majesty's  subjects."  The 
appellant  could  not  properly  be  regarded  as  a 
person  prof essing  to  tell  fortunes,  and  was  not  so 
charged,  and  the  argument  before  us  was,  that  the 
waroB  "  palmistrjr  or  otherwise  "  must  be  read  as 
pointing  to  palmistry,  which  it  was  eaid  was  Well 
known  to  signify  "  forming  conclusions  from  the 
lines  of  the  hands,"  and  other  similar  pretensions, 
such  as  physiognomy.  Sec.  It  was  first  contended, 
and  I  think  with  success,  that  the  Act  of  Parlia- 
ment oonld  not  be  read  as  if  the  words,  "by 
palmistry  or  otherwise,"  were  omitted  altogether, 
ao  as  to  make  it  apply  to  all  subtle  devices  used  'o 
deceive  and  defraua  Her  Majesty's  subjects ;  some 
effect  must  always  be  given  to  all  the  words  in  a 
statute  creating  an  offence.  But  it  was  further 
contended  that  the  words  "  or  otherwise  "  follow- 
ing a  particular  word  "  palmistry  "  must  be  read 
as  having  reference  to  arts  or  pretensions  of  the 
flame  description  as  palmistry  according  to  a 
general  znile  of  construction  limiting  the  effect  of 

Sneral  words  following  a  particular  description. 
I  to  the  general  rule,  no  authority  was  necessary, 
but  a  case  was  referred  to  in  which  the  Court  of 
Queen's   Bench,  in  constniing  the    statute  and 
flection  in  question  held  that  the  words  "  or  other- 
wise "  must  have  a  limited  signification,  and  were 
not  applicable  to  the  case  of  a  man  wagering  with 
people  upon   tricks  of  sleight  of  hand,  and   so 
deceiving  and  defrauding   them.     The    case   is 
Johnson  v.  Fenner  (33  JTustice  of  Peace,  p.  740). 
In  such  a  case  no  peculiar  power  is  pretenaed  like 
telling  fortunes  or  palmistry  to  impose  upon  the 
credulous,  but  a  great  skill  of  manipulation  and 
flleight  of  hand,  and  persons  are  found  confident 
enoaeh  to  back  their  eyesight  a^nst  the  skill 
and  dexterity  of  the  performer.   This  is  so  different 
an  act  from  the  acts  particularised  in  the  clause 
that  a  court  would  properly  hold  that  ^oa  could 
not  appiv  general  words  to  so  very  different  a 
thing.    £ut  in  the  present  case  we  are  dealing 
with  an  impostor  exercising  a  power  by  a  pretended 
intercourse  with  the  invisible  world,  a  peculiar 
power  belonging  to  himself.    In  construing  the 
clanae  in  question  we  are  entitled  to  consider  the 
whole  of  it.    We  are  not  construing  such  words  as 
" palmistry  and  any  other  act"  standing  by  them- 
fleives,  a  case  to  which  the  argument  used  would 
more  closely  apply ;  the  clause  includes  al)  persons 
who   pretend   to   tell  fortunes  (which    imports 
that  deception  is  practised  by  doing  so),  or  use 
flobUe  devices  by  palmistry  or  otherwise  to  defraud. 
Now  the  present  case  in  is  clearly  brought  with  the 
words  "  by  palmistry  or  otherwise  "  taken  in  their 
natural  sense.    But  the  appellant  seeks  to  limit 
their  natural  sense   by  construction,  that  is,  by 


I  appljring  the  rule  of  construction  referred  to.    It 
appears  to  me  that  it  would  be  going  beyond  any 
application  of  this  rule  to  hold  that  the  words  "or 
otherwise,"  taken  in  their  natural  sense,  and  in 
connection  with  the  rest  of  the  clause,  only  apply 
to  modes  of  deception  of  a  precise  class  or  genus  of 
which  palmistry  can  be  said  to  be  an  instance. 
It  ma^  be  quite  right  to  hold   that,   and  my 
reasoning  does  not  apply  to  anything  which  in 
its  character  is  entirely  difierent  from  fortune 
telling  and  palmistry.      But    I   cannot   regard 
the  acts  and  pretences  of  the  appellant  as  so 
entirely  different.      Something  besides  fortune- 
telling  and  palmistry  must  be  held  as  included,  or 
we  must  re]ect  the  words  "  or  otherwise,"  wfaach 
cannot  be  done,  and  I  could  not  myself  fix  upon 
flkuy  crafty  devices    more   properly  coupled   for 
punishment     with      those     of     fortune    telling 
and    palmistry   than    those   set    forth   in    the 
case    as     practised    by    the     appellant.      The 
learned  counsel  for   the   appellant   referred   to 
very  early  statutes,  showing  that  the  offence  of 
palmistry  and  the  pretending  to  hold  intercourse 
with  spirits  had  formerly  been  treated  as  totally 
different  offences  with  very  different  punishments, 
which  was  no  doubt  the  case.    Palmistry  was 
at  one  time   practised    by  gipsies  and   persons 
leading  a  vagabond  life,  and  the  legislation  was 
directed  againsG  them.    But  the  idea  of  leading  ^ 
wandering  and  vagabond  life  is  not  now  at  all  an 
ingredient  in  the  description  of  a  rogue  and  vaga- 
bond, as  is  obvious  by  reading  the  enumeration  in 
sect.  4.    The  stat.  5  Geo.  4,  c.  83,  repeals  all  the 
former  statutes  relating  to  rogues  and  vagabonds, 
and  forms  itself  the  legislation  on  the  subject,  and 
enacts  in  substance  that,  by  doing  certain  thinss 
or  neglecting  certain  duties,  a  man  shall  be  in  the 
same  predicament  as  a  rogue  and  vagabond,  and 
dealt  with  as  such.    Whatever  an  offender's  posi- 
tion may  be  under  other  Acts  of  Parliament  not 
relating  to  rogues  and  vagabonds,  if  he  comes 
within  the  enumeration  in  sect.  4,  he  is  properly 
punished  as  a  rogue  and  vagabond.     For  the  rea- 
sons above  given,  I  think  the  appellant  was  pro- 
perly dealt  with  by  the  magistrates  as  a  rogue  and 
vagabond,  and  that  the  conviction  must  be  af- 
firmed, and,  of  course,  with  costs. 

Pollock,  B. — In  my  judgment  the  justices  were 
correct  in  the  view  of  the  law  which  they  took 
when  they  found  the  appellant  in  this  case  to  be 
a  rogue  and  vagabond  within  the  meaning  of  the 
statute  5  Geo.  4,  c.  83.  The  first  material  matter 
to  consider  is,  what  was  it  that  the  ma^strates 
found  in  fact  P  Taking  the  evidence  which  they 
have  set  out  in  the  case,  coupled  with  their  find- 
ing, the  only  fair  conclusion  to  be  drawn  is,  that 
they  found  that  the  appellant  did  attempt  to 
deceive  and  impose  upon  the  persons  named  in  the 
charge,  that  the  means  by  which  he  so  attempted 
was  not  by  mere  sleight  of  hand,  dexterous  mani- 
pulation of  instruments,  or  illusions  of  the  eye  or 
ear,  such  as  is  practised  by  a  conjuror  or  ventrilo- 
quist, but  that  in  addition  to  and  accompanied 
with  the  exercise  of  physical  dexterity  the  appel- 
lant so  conducted  himself  as  to  assume  the  power 
of  communicating  with  and  calling  in  the  aid  of 
unseen  spirits,  who  could  do  certain  acts  and  pro- 
duce certain  results,  such  as  the  winding-up  and 
playing  upon  a  musical  box,  and  the  communica- 
tion of  messages  from  persons  who  had  died.  We 
have,  therefore,  a  craft,  means,  and  device,  which 
is  beyond  that  of  physical  dexterity,  and  a  professed 
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dealing   with   some   flpiritnal   agency   whioh   is 
aBaotcd  not  for  the  mere  purpose  of  individaal 
experiment,  or  so-called  sdentino  parsait,  bat  to 
deceive  and  impose  on  others.     And  the  only 
remaining  qaestionis,  whether  this  is  within  the 
scope  of  the  statute.     The  words  of  the  Act  are : 
''Every  person  pretending  or  professing  to   tell 
fbrtunes;  or  using  any  subtle  craft,  means,  or 
deyioe,  by  palmistry  or  otherwise  to  deceive  and 
impose  on  any  of  his  Majesty's  subjects."    And 
the  well-known  nde  of  oonsiruction    was  urged 
upon  us  that  in  giving  effect  to  the   words  **  or 
otherwise,"  we  most  read  the  statute  as  if  it  had 
used  the  words  by  palmistry  or  other  act  of  a  like 
kind.      The  principle   upon  whioh  this  rule  is 
founded  is  thoroughly  established,  and  the  only 
difl^ulty  which  arises  is  in  the  mode  and  extent  of 
its  application  to  the  provision  in  qaestion.    If 
the  only  words  were,  **  Any  person  pretending  by 
palmistry  or   otherwise  to  deceive,"  the   argu* 
ment  would  have  greater  force,  but  the  language 
whence  the  scope  and  intent  of  the  section  is  to  be 
gathered  is  much  wider,  and  to  set  at  this  we 
must  look  back  to  the  words  preceding  palmistry. 
These  show  that  the  charyieter  of  the  act  which  is 
made  an  offence  is  assuming   a  special  power 
beyond  the  ordinary  limit  of  human  agency.    This 
is  mdicated  by  the  first  off  ence  eepoi&d  '*  profess- 
ing to  tell  fortunes ;"  those  which  follow  are  of  a 
like  character,  **  using  anv  sublte  craft,  means,  or 
device,  by  palmistry  or  otherwise,  to  deceive,"  and 
the  ^neral  character  of  the  means  or  device  is 
sufficiently  indicated  by  the  earlier  words  ;  and  to 
read  the  word  "  otherwise"  as  limiting  the  means 
to  acts,  which  must   necessarily  be   similar  to 
palmistry,  would,  in  my  jadgmont,  wrest  from  the 
statute  Its  spirit  and  expressed  intention.    Bead- 
iaf  ib  as  a  whole,  I  should  take  the  words  "  other- 
wise" not  as  limiting  the  earlier  words,  but  as 
enlarging  the  word  *' palmistry,"  and  providing 
against  the  professinio;  to  tell  fortunes,  or  using 
craft,  means,  or  devices,  to  deceve,  whether  by 
palmistry  or  by  contrivance  to  deceive  other  than 
palmistry,  provided  they  are  of  the  same  general 
character  as  is  indicated  by  the  earlier  words  of 
the  section.  It  is  unnecessary  now  to  say  what  other 
means  or  device  may  come  within  the  statute,  but 
as  to  this  I  should  guard  myself  against  being  sup- 
posed to  hold  that  there  might  not  he  cases  m 
which  the  means  used  were  legerdemain  or  ven- 
triloquism, or  the  like,  and  vet  that  they  were 
included.    Whether  they  would  or  wotdd  not  be 
included  must  depend  upon  many  circumstances, 
one  verv  important  one  being  the  profession  of 
the  performer,  and  another  being  the  education 
and  means  of  knowledge  possessed  by  the  audience. 
For  instance,  persons  at  the  present  day  hearing 
an  ordinarr  ventriloc^nist,  would  hardly  say  he  in- 
tended to  deceive  or  impose  upon  them ;  whether 
this  were  so  or  not  would  be  a  question  of  fact  for 
tho  magistrate.    So  it  would  be  in  the  case  of  a 
juggler  or  conjuror;  it  would  be  for  the  tribunal  i 
before  which  the  question  was  tried  to  say  whether 
the  performer  merely  backed  his  skill  and  agility 
against  the  quickness  or  accuracy  of  the  eyes  or 
ears  of  those  present,  as  was  clearly  the  case  in 
Johnson  V.  Fenner,  which  was  cited  before  us  from 
88  Justice  of  the  Peace,  740,  or  whether  he  in- 
tended to  convey  the  impression  that  he  was  deal- 
ing with  or  assisted  by  any  supernatural  agency. 
In  the  present  case,  the  finding  by  the  magistrates 
is  conclusive,  and  well  supported  by  the  evidence 


before  them.  Oar  attention  was  Teity  properiT 
called  by  Mr.  Matthews,  on  behalf  of  the  appeU 
lant,  to  Uie  tact  that  the  statute  in  question  is  only 
the  last  of  a  series,  oommenoing  ao  fiir  baok  as 
22  Hen.  8,  c.  10,  all  of  whioh  profess  to  deal  with 
jugglers  and  persons  pretending  to  have  skill  ia 
physiognomy,  palmistry,  or  thelike  crafty  ao&eiMM^ 
whereas  there  has  long  existed  a  parallel  asit  of 
statutes,  beginning  with  83  Hen.  8,  o.  8,  and  endms 
with  9  Geo.  2,  c.  5,  s.  4,  the  expressed  object  ol  whiim 
is  to  deal  with  persons  using,  practising,  or  eorar* 
cising  any  invocation  or  oonjuiation  of  an  evil 
spirit,  l^ese  offences  at«  fully  explained  by  Lofd 
Coke  in  his  treatise  on  the  1st  James  1,  c.  12  (S 
Inst,  44),  and  included  what  in  more  modern  dvra 
is  commonly  called  witchcraft,  and  it  is  to  be  ob» 
served  that  by  these  the  dealing  with  the  aaper- 
natunJ  is  itself  made  an  offence,  apart  from  any 
deceiving  or  imposing  on  others.  It  may  be  that 
the  appelant,  by  doing  what  he  did,  brought  him* 
self  within  these  Acts,  but  it  is  unnecessary  to 
decide  this,  and  one  would  pause  before  seeking  to 
put  in  force  criminal  statutes  pointing^  to  an  offienoe 
practically  obsolete,  but  even  were  his  acts  within 
the  existing  statute,  against  witchcraft,  it  by  no 
means  follows  that  when  he  used  devices  to  decetw 
and  impose  upon  others,  he  was  not  liable  under 
the  Act  in  Question.  I  think,  therefore,  that  the 
conclusion  at  which  the  magistrates  arrived  ia 
within  the  statute,  and  that  there  is  no  ground  lor 
disturbing  the  conviction. 

Judgment  for  the  rsspondeni. 

Solicitor  for  the  appellant,  MiUer, 
Solicitors  for  the  respondent,  Edufard$t  Layion, 
axidJaquea, 


QUEEN'S  BENCH  DIVISION. 

SnMrtad  by  K.  W.  MoXxllab  Siq.,  BMdstcr-«l-I*w. 

Saturday,  Jan,  27, 1877. 

Fetbbs  v.  Cowis. 

Rogue  and  vagabond — Per$on — Mamed  vfOftum^-^ 
Desertion  ofckHdren — 5  Geo.  4,  c  83, «.  4. 

5  Qeo.  4, 0.  83,  s,  4  renders  every  n^rsoncommUimm 
any  offenee  therein  enumerated  Uahle  to  he  deemed 
a  rogue  and  vagabond,  and  to  suffer  three  monike* 
imprisowment  wUk  hard  labour;  amongst  others 
every  person  running  away  and  leamng  hie  w^ 
or  his  or  her  child  or  ehildren,  chargeable,  or 
whereby  she  or  they,  or  any  of  them,  shall  heiomm 
chargeable  to  any  parish,  township,  or  plaee. 
£[eld,  that  this  clause  did  not  apply  to  a  masried 
uHymanwOhout  seoarate  property  whose  hushamd 
had  previously  aeserted  her  and  oould  not  ha 
found,  although  she  ran  away  and  left  her  dbA- 
dren  chargeable  tothepariehin  which  they 
living. 
This  was  a  case  stated  by  two  justices  of  the 
for  the  city  and  county  of  Bristol. 

Upon  the  hearing  of  a  certain  infbrmation, 
dated  the  2nd  May  1874,  taken  upon  the  oath  of 
and  preferred  by  the  appellant,  a  relieving  officer 
dul^  authorised  by  the  governor,  depu^-govmor, 
assistants,  and  guardians  of  the  poor  of  the  city  of 
Bristol  (hereinafter  called  "  the  Cncorporatioa  of 
the  Poor  of  Bristol ")  in  that  behalf  against  tho 
respondent,  for  that  she,  Mary  Anne  Gowie,  late  of 
the  parish  of  St.  James,  in  the  said  city  and 
county,  charwoman  (herein  called  'Hhe  reroon* 
dent,")  had  run  away  and  left  her  two  childranv 
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whertby  thej  had  beoome  fihargeable  to  the  wid 
pBiflh ;  wherenpon  the  appellant  prayed  that  the 
mpondent  might  be  pomshed  as  a  rojo^e  and 
Tigabond,  and   the  nid  jnstioea  diBnussed  the 


It  ifaa proved  before  the  said  jaBtioee»or  admitted 
aa  ftota  by  oonsent^;  that  the  lespondent  ifaa 
married  to  a  man  named  Gowie  at  St.  Aagaatine's 
Church,  in  the  said  city  and  oonnty,  on  the  4th 
HoTember  1868;  that  there  were  two  children, 
irnae  of  anoh  maniage,  viz.,  Frederick  and 
William,  aged  reapeotiTely  eight  and  five  years, 
and  that  such  children  beoune  chargeable  as  afore- 
said in  April  1874,  and  have  so  continued  charge* 
able  nntu  now;  that  the  respondent's  husband 
left  her  in  Jnly  1870,  and  has  never  since  benn 
heard  of ;  that  no  steps  have  been  taken  by  the 
Xnoorporatioa  of  the  Poor  of  Bristol  against  him 
for  deserting  his  wife  and  children,  as  the  respon- 
dent did  not  come  to  reside  in  the  district  of  the 
said  incorporation  until  nearly  foor  years  after 
her  hnsband  left  her;  that  aboat  April  1874  a 
woman  (not  the  respondent)  took  the  two  children 
to  the  appellant,  whereby  they  became  diargeable; 
tiiat  upon  the  information  aforesaid  a  warrant  was 
en  the  2ttd  May  1874  granted  for  the  respondent's 
apprehension,  Dut»  as  ner  nlaoe  of  residence  was 
not  known,  she  was  not  taKcn  thereupon  until  the 
3l8t  May  187d,  when  she  was  found  livine  with 
hsr  Either  at  Liverpool;  that  the  respondent  is 
entirely  without  property,  and  has  no  lawful 
means  of  maintaining  her  children  but  by  her 
Isbour  aa  a  servant  or  charwoman. 

The  respondent  in  defence  stated  that  the 
yoongeet  oif  the  two  children  was  bom  five  months 
itfter  her  husband  deserted  her;  that  after  she 
had  been  so  left  her  fiither  sent  for  her  to  keep 
house  for  him,  but  that  he  was  not  able  to  main- 
tsin  the  children ;  and  that  she,  having  no  means 
to  keep  the  (^Idren,  went  to  live  with  her  father, 
believmg  the  guardians  would  proceed  against 
her  husband. 

The  words  of  the  Yi^Gprancy  Act  (5  Geo.  4,  o.  83), 
s.  4,  under  which  the  mformation  was  laid,  are  as 
ibUows :  "  Bvery  person  running  away  and  leaving 
Us  wife,  or  his  or  her  child  or  children,  chargeable, 
or  whereby  she  or  they,  or  any  of  them,  shall 
beoome  chargeable  to  any  parish,  township,  or 
place,  shall  be  deemed  to  be  a  rogue  and  vagabond 
within  the  true  intent  and  meaning  of  the  Act, 
and  it  shall  be  lawful  for  any  justice  of  the  peace 
to  commit  such  offender  (being  thereof  convicted 
before  him  by  the  confession  of  such  offender,  or 
by  evidence  on  oath  of  one  or  more  credible  wit- 
ness or  witnesses)  to  the  House  of  Correction, 
there  to  be  kept  to  hard  labour  for  any  time  not 
eioeeding  three  calendar  months." 

It  was  contended  on  behalf  of  the  appellant  that 
the  word  ''person''  coupled  with  the  pronoun 
"her"  in  that  section  would  include  a  married 
woman,  and  that  the  respondent,  having  run  away 
snd  left  her  children,  whereby  they  became  charge- 
ible,  ought  to  be  punished. 

The  said  justices,  however,  declined  to  convict, 
far  the  following  among  other  reasons :  They  con- 
sidered that  if  civil  proceedings  had  been  taken 
against  the  responaent  to  recover  the  cost  of 
msintaining  her  children,  she  might  have  pleaded 
coverture;  that  she  could  only  be  made  liable 
voder  sect.  14  of  the  Married  Woman's  Property 
Act  1870,  if  she  could  be  shown  to  havo  "  separate 
property,"  and  even  then  her  husband's  liability 


would  oontinoe;  batthat,asthispreseQtohargewafl 

£enal,  a  fortiori  it  would  be  wrcmg  to  convict  her. 
Coreover,  the  Legislature  has  deemed  it  neoes  > 
sary  by  express  enactment  (7  A  8  Vict.  o.  101,  s.  6) 
to  extend  the  provisions  of  the  Vagrancy  Ant  in 
order  to  make  women  who  desert  their  bastard 
children,  whereby  th^y  beome  chargeable  to  any 
parish  or  union,  punishable  as  rogues  and  vafpa- 
bonds,  while  both  Acts  are  silent  as  to  manned 
women. 

Bowen  argued  for   the    relieving   officer,   the 
appellant. — Of  this  Act   5  Qbo.  4^  a  8d,  s.  3 
enumerates  various  offences  which  raider  a  penoa 
liable  to  be   "deemed   an   idle  and  disorderlj 
person  within  the  true  intent  and  meaninff  of  this 
Act."    Amon(|[st  them  is  a  wilfhl  refusslor  neg- 
lect to  maintam  his  or  her  family,  if  able  whoUy 
or  in  part  to  do  so.    This  may  perhaps  have  no 
application  to  a  married  woman,  who,  except  under 
the  Married  Women's  Property  Act,  1870,  coold 
never  maintain  a  fimuly;  but   the  gist  of  the 
offence  in  the  next  section,  for  which  this  informi^ 
tion  was  laid,  is  the  desertion  of  the  family. 
Primd  fdde,   the   word   "person"    indndea  a 
woman  either  married,  unmarried^  or  widow,  and> 
as  a  matter  of  morality,  the  desertion  of  young 
children  by  a  mother  is  even  a  greater  crime  tha» 
by  a  &ther.     Farther,  all   the  other  offenoea 
created  by  this  section  4  are  equally  applioaUe  la 
married  women  as  to  any  one  else.    Moreover,  it 
was  a  mistake  of  the  magistrates  to  imagine  that 
the  provisions  of  recent  lej;islation  concerning  the 
civil  remedies  by  or  agamst  married  women  iA 
any  way  affected  their  penal    liabilities.     (See 
Oxford  €htardian$  v.  Barton,  83  L.  T.  Bep.  375.) 
The  justices  certainly  found  some  authority  for 
their  dedaion  in  Oke  s  Synopsis,  title  "  Vagrant^" 
where  it  is  said,  in  a  note  at  pi^  78d  of  the  12th 
edition,  "neither  can  a  married  woman  whose 
husband  is  transported  or  absent  from  any  other 
cause  be  safely  convicted  of  neglecting  to  main* 
tain  or  deserting  the  children."    In  this,  however, 
it  is  submitted  Mr.  Oke  was  wrong.    As  to  the 
justices'  last  ground  for  refusing  to  convict,  the 
case  of  Beg.  v.  Maude  (11  L.  J.  120,  M.  C),  which 
decided  that  a  woman  was  not  liable  for  deserliag 
her  bastard,  was  expressly  based  on  the  meaning 
of  the  word  *'  child, '  which  of  itself  is  limited 
in  its  application  to  legitimate  offspring.     The 
L  result  or  that  case  was  the  passing  of  the  6th 
section  of  7  &  8  Yict.  c.  101,  which  assumed  the 
liability  of  a  married  mother  for  deserting  her 
legitimate  children.    There  can  be  no  doubt  this 
woman  might  have  been  convicted  if  her  husband 
were  dead,  or  under  the  Bastardy  Act  if  her  chil« 
dren   had    been    illegitimate;    the  primd   fade 
meaning  of  the  word  "  person  "  onght  in  the  same 
way  to  apply  to  the  respondent  under  the  cironm* 
stances  of  this  case. 

The  respondent  did  not  appear. 

MelIiOB,  J. — I  confess  I  have  considerable  diffi- 
culty in  reconciling  the  various  arguments  which 
appiy  to  this  question,  and  I  am  clear  that  we 
must  look  at  the  section  without  any  consideration 
of  the  effect  of  the  Married  Women's  Property 
Act  1870.  It  would  be  a  harsh  construction  to 
include  a  married  woman  in  the  liability  for  this 
offence,  and  I  do  not  think  it  could  have  been 
intended  to  make  the  words  relate  to  a  woman 
whose  husband  was  alive,  but  had  deserted  her. 
The  firat  words  of  the  clause  admittedly  cannot 
apply  to  a  married  woman ;  the  words  would  not 
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bear  it,  and  it  is  not  snggested  that  it  is  a  crime 
for  a  wife  to  leave  her  nasband  chargeable.  It 
appears  to  me  to  be  a  too  stringent  use  of  the 
words  afterwards  employed  to  make  a  married 
woman  a  criminal  for  escaping  from  the  duties 
which  her  hasband  has   deserted,  and   left  her 

gowerless  to  falfil.  I  feel  considerable  hesitation, 
ut  I  think  the  true  constmction  of  the  words  is 
to  omit  from  their  application  snch  a  case  as  this. 
My  opinion  therefore  is  that  the  magistrates  were 
right. 

Manistt,  J. — I  am  of  the  same  opinion,  and  I 
entirely  agree  in  constraint  this  section  to 
consider  only  the  state  of  the  law  at  the  time  it 
was  passed.  I  think,  however,  we  may  refer  to  a 
snbeeqnent  Act,  in  order  to  see  the  meaning  which 
the  Legislature  has  pnt  npon  the  existing  law. 
Mr.  Bowen  has  rightly  distinguished  between  the 
3rd  and  4th  sections  of  this  Act,  bnt  it  would  be 
a  hard  constmction  to  impose  a  severe  penalty, 
even  for  desertion  of  her  children,  upon  a  woman 
who  was  herself  deserted  by  her  husband,  when  it 
is  admitted  she  could  not  be  criminally  liable  if 
her  husband  had  not  deserted  her.  Therefore  I 
should  entertain  no  doubt,  without  any  subsequent 
legislation,  unless  the  words  were  very  clear  and 
precise.  But  until  the  Married  Women's  Property 
Act  1870,  no  married  woman  could  be  liable  for 
the  support  of  her  children  during  the  life  of  her 
husbana ;  and  this  was  so  whether  the  children 
were  her  husband's  or  not,  for  I  find  that  by 
4  k  &  Will.  4,  c.  76,  s.  57,  every  man  who  shall 
marry  any  woman  having  a  child  or  children  at 
the  time  of  such  marriage  (whether  legitimate  or 
illegitimate),  is  liable  to  maintain  such  child  or 
children  as  part  of  his  family  until  the  age  of 
sixteen  or  the  death  of  the  mother.  Sect.  14  of 
the  Married  Women's  Property  Act  1870  (33  A  34 
Yict.  c.  93)  would  render  this  woman  liable  for 
tfae  maintenance  of  her  children  if  she  had  separate 
property,  and  she  might  then  well  be  subject  to 
the  4th  section  for  deserting  them ;  but  I  cannot 
think  that  it  was  intended  at  the  time  ,of  the 
passing  of  5  Geo.  4,  c.  83,  to  make  the  word  person 
in  the  4th  section  include  a  married  woman  whose 
husband  had  deserted  her,  for  the  purpose  of  this 
offence.  Judgment  for  respondent. 

Leave  to  appeal  was  granted,  if  an  appeal  in 
this  case  could  be  brought. 

Solicitors  for  appellant,  Merediths,  Roberts,  and 
MiUs, 
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Eakl  o?  Westmoreland  (app.)  v,  Southwick  and 

OuKDLE  (reeps.) 

Poor  rate — Woods — Natural  unimproved  state — 
Rateable  value— The  Rating  Act  (37  |-  38  Vict, 
c,  54),  8.  4. 

The  appellant*s  woodlands  were  assessed  by  quarter 
sessions  at  tlheir  raieable  value  if  occupied  in 
their  natural  and  unimproved  state,  but  it  was 
found  as  a  fact  that  they  might  be  rendered  worth 
a  much  larger  sum  to  a  tenant  from  year  io  year 
if  a  certain  expeiiditure  were  incurred  for  grub* 
oing  up  woods,  draining,  and  road  making. 

Held,  upon  a  case  stated,  thai  the  quarter  sessions 

were  right,  and  that  under  the  Rating  Act  1874, 

sect,  4,  woods  roere  not  to  be  rated  on  any  assump* 

turn  of  their  improved  vcAue  upon  alteration  into 

.  land  oj  a  different  description. 


This  was  an  appeal  against  the  rating  of  wood- 
lands in  the  parish  of  SoaUiwiok»  and  on  the 
hearing  thereof  the  Court  of  Quurter  Sessknui 
for  the  County  of  Northampton  reduced  the  rate 
subject  to  the  following  case : 

1.  The  appellant  is  the  owner  and  oocnpier  of 
certain  woodlands  situate  in  the  above  parish^ 
which  are  part  of  the  ancient  forest  of  Booking- 
ham,  hereinafter  called  "  the  said  woodlands." 

2.  The  said  woodlands  are  kept  in  their  natural 
and  unimproved  state  as  woods,  and  have  timber 
growing  upon  them.  There  is  no  saleable  under- 
wood of  any  appreciable  value  upon  the  said  wood- 
lands. 

3.  B^  a  poor  rate  made  on  the  25th  Jan.  1876^ 
the  said  woodlands  were  assessed  at  a  rateable 
value  of  14«.  Sd.  per  acre,  being  at  the  rate  of 
13«.  Sd.  per  annum  as  land  in  its  natural  and  un- 
improved state,  and  Is.per  acre  for  sporting  rights. 

4.  On  the  hearing  of  the  said  appeal  the  app^ 
lant's  witnesses  proved  that  if  the  said  woodlands 
were  occupied  in  their  natural  and  unimproved 
state,  and  were  treated  without  reference  to 
capacity  of  improvement,  the  rateable  value  of 
them  would  be  only  6s,  per  acre  for  purposes  of 
occupation,  and  Is,  per  acre  for  sporting  purposes. 
It  was  elicited  in  cross-examination  t£it  the  said 
woodlands  in  their  natural  and  unimproved  state 
only  grow  coarse  grasses,  fern,  blackthorn,  andother 
natural  products  of  little  value  for  purposes  d 
occupation,  and  that  they  might  be  rendered 
worth  such  a  sum  to  a  tenant  from  year  to  year 
as  would  produce  a  rateable  value  of  24s.  6d,  per 
acre  if  the  following  average  sums  per  acre  were 
expended  upon  improvement,  that  is  to  say: 
Grubbing  up  woods,  102.  per  acre ;  draining,  vL 
per  acre ;  building,  fencing,  and  making  roa£y  7L 
per  acre. 

5.  It  was  contended  thereupon,  by  the  respon- 
dentp,  that  in  assessing  the  rateable  value  of  the 
said  woodlands,  the  court  of  quarter  sessions 
were  not  bound  to  assume  that  the  said  wood- 
lands would  always  be  occupied  in  their  natural 
and  unimproved  state,  but  ought  to^consider  what 
they  would  be  worth  if  treated  in'  this  way,  and 
that  a  prudent  owner  of  land  would  so  treat  them 
that  nothing  could  be  deducted  for  grubbing  up 
wood;  and  that,  reckoning  the  interest  on  the 
other  outlay  of  141.  an  acre  at  4  per  cent.,  the 
rateable  value  of  the  said  woodlands  would  be  13s. 
an  acre,  plus  Is.  per  acre  for  sporting  rights. 

6.  The  appelliuit  contendea  that  in  constrain^ 
the  Bating  Act  1874,  the  court  could  not  oonaider 
whst  might  be  the  case  if  certain  improvemente 
were  effected  at  a  certain  outlay,  and  that  thqf 
were  bound  to  assess  the  rateable  value  of  the 
said  woodlands  on  the  supposition  that  they  were 
let  and  occupied  in  their  natural  and  unimproved 
state.  The  court  decided  in  favour  of  the  appel- 
lant, and  reduced  the  rateable  value  from  14<.  3d. 
per  acre  to  7s.  per  acre. 

If  the  court  of  quarter  sessions  were  right  in 
construing  the  Act  as  contended  for  by  the  appel- 
lant, the  rate  is  to  stand  at  7s.  per  acre.  If  the 
court  of  quarter  sessions  were  wrong  in  so  con- 
struing it,  then  the  rate  is  to  be  altered  to  14s* 
p«r  acre. 

Sills  and  Ja^ues  argued  for  the  respondents, 
the  Overseers  of  Southwick  and  the  Guardians  of 
Candle  Union.— The  Bating  Act  1874  (37  4  88 
Vict.  c.  54)  provides  by  sect.  4  that  "  The  gross  and 
rateable  value  of  any  land  used  for  a  plantation  or. 
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ft  wood,  or  for  the  growth  of  saleable  underwood, 
shall  be  estimated  as  follows :  (a)  If  the  laud  is 
used  only  for  a  plantation  or  a  wood,  the  value 
shall  be  estimated  as  if  the  land,  instead  of  being 
ft  plantation  or  a  wood,  were  let  and  occupied  in 
its  natural  and  unimproved  state ;  (6)  If  the  land 
is  used  for  the  growth  of  saleable  underwood,  the 
value  shall  be  estimated  as  if  the  land  were  let  for 
that  purpose ;  (c)  If  the  land  is  used  both  for  a 
plantation  or  a  wood,  and  for  the  growth  of  sale- 
able underwood,  the  value  shall  be  estimated 
either  as  if  the  land  were  used  only  for  a  planta- 
tion or  a  wood,  or  as  if  the  land  were  used  only 
for  the  growth  of  the  saleable  underwood  growing 
thereon,  as  the  assessment  committee  may  de- 
termine." Assuming  the  occupation  to  be  on  a 
renewable  lease  from  year  to  year,  we  must  find 
out  what  a  hypothetical  tenant  can  afford  to  pay 
as  rent,  if  he  makes  the  best  use  a  prudent  man 
can  of  his  land,  in  order  to  obtain  a  profitable 
return.  In  the  first  place,  by  the  statute,  we 
must  assume  that  the  wood  has  been  removed,  and, 
therefore,  the  deduction  of  102.  an  acre  for  grub- 
bing up  woods  cannot  be  allowed.  Iii  the  next 
place  the  Legislature  assumes  that  the  landlord 
and  tenant  between  them  will  lay  out  upon  the 
land  sufficient  for  the  production  of  the  utmost 
possible  profit.  [Mellob,  J. — The  words  are,  "as 
if  the  land  were  leii  and  occupied  in  its  natural 
and-  unimproved  state."]  It  is  impossible  to 
assume  that  anybody  becoming  a  tenant  would 
leave  this  land  in  the  state  described  in  para- 
graph 4.  The  effect  of  the  statute  is  to  rate  an 
owner  who  keeps  an  unprofitable  wood  in  the  same 
way  as  if  he  indulged  in  no  such  luxury,  and  made 
the  most  prudent  use  of  the  land  instead. 

Merewether  and  Ewine  Bennett  appeared  for 
the  appellant. 

Mellob,  J. — We  need  not  trouble  the  counsel 
for  the  appellant,  for  we  are  clearly  of  opinion  that 
the  sessions  have  come  to  a  right  conclusion. 
The  statute  says  a  wood  is  to  be  rated  *'  as  if  the  land 
instead  of  being  a  wood,  were  let  and  occupied  in 
its  nataral  and  unimproved  state."  I  quite  agree 
that  there  may  be  a  difficulty  in  fixing  the  quan- 
tum in  accordance  with  this  principle ;  but  it  is 
entirely  a  matter  of  fact,  and  a  matter  upon  which 
the  magistrates  are  better  able  to  decide  than  the 
court.  In  this  case  we  ought  not  to  interfere 
with  the  judgment  of  the  quarter  sessions. 

Manistt,  j. — I  am  of  the  same  opinion,  and  I 
think  this  is  a  very  clear  case.  For  once  the  Legis- 
lature has  spoken  in  unmistakable  language,  and 
the  application  of  the  words  by  the  quarter  sessions 
10  the  circumstances  of  this  case  is  in  my 
opinion  perfectly  right. 

Judgment  for  appellant. 

Solicitors  for  appellant.  Ware  and  Hawee,  for 
0.  and  H.  Lamb,  Kettering. 

Solicitors  for  respondents,  Boohs,  Kenrich,  and 
Co.,  for  Richardson  and  Son,  Oundle. 


Jan.  17  and  20, 1877. 

Bbicon  Mabkbts  Compact  (apps.)  v.  St.  Mabt's, 

Bbbcon  (resps.) 

Foot   rate — Market   tolls— First  charge — Rateable 

value. 

By  a  local  Act,  the  appellants  were  incorporated 

and  OAUhorised  to  regulate   the  market    places 

belonging  to  the  Corporation  of  Brecon,  and  to 

receive  aU  tolls  pwfable  therefrom,  which  were 

3fie.  OikL-^-YoL.  X. 


thereby  vested  in  them.    They  were,  however,  by 

another  section,  to  pay  to  the  corporation  2101,  a 

year,  to  be  charged  on  the  scheduled  tolls,  markets, 

and  market  places,  by  the  Act  vested  in  the  appel' 

lants,  and  to  be  a  first  charge  on  thoie  ioUs  next 

after  the  expense*of  recovering  them.  This  annual 

sum  was  to  be  devoted  by  the  corporation  to  the 

payment  of  incumbrances  incurred  by  the  buHd- 

ing  of  the    old    marketplace.     The  appellants, 

under  the  authority  of  the  Act,  constructed  new 

marketplaces  on  land  vested  in  them^  and  coUeded 

tolls  from  the  old  and  new  markets. 

Held,  upon  a  case  stated,  that  the  appellants  were 

not  entitled  to  a  deduction  of  this  210Z.  from  the 

net  annual  value  of  their  toUs  in  their  asses$ment 

to  the  poor  rate. 

This  was  a  case  stated  pursuant  to  the  provisions 

of  12  &  13  Yict.  0. 45,  s.  11,  on  appeal  by  the  Brecon 

Markets  Company  against  the  churchwardens  and 

overseers  of  tne  poor  of  the  parish  of  St.  Mary,  in 

the  borough  of  Brecon,  in  the  county  of  Brecon, 

and  the  Assessment  Committee  of  the  Brecknock 

Union. 

An  Act  was  passed  in  1  Yict.  c.  xii.  (local  and 

Eersonal),  for  providinff  market  places  and  regu* 
kting  the  markets  within  the  borough  of  Brecon, 
and  which  is  hereinatter  called  the  Act  of  1838. 

By  sect.  34  of  that  Act,  the  corporation  were 
empowered  to  take  tolls,  rent,  and  stallage  in 
respect  of  the  market  place  to  be  erected  by  them 
under  the  provisions  thereof,  and  to  apply  the 
moneys  so  taken,  first,  in  defraying  the  cost  of 
obtaining  the  Act;  secondly,  the  costs,  charges, 
and  expenses  of  erecting  the  said  market  place ; 
thirdly,  *'  in  retaining  and  setting  apart  such  sums 
of  money  as,  with  the  rents,  tolls,  and  dues  which 
shall  be  received  by  the  corporation  from  any 
property  belonging  to  them  other  than  the  tolls, 
rents,  and  stallage  authorised  to  be  taken  by  the 
above- mentioned  Act,  should  be  necessary  to  make 
up  the  annual  sum  of  2101.,  being  the  net  annual 
income  of  the  corporation  from  the  whole  of  the 
tolls  of  the  said  borough  and  other  property  of  or 
belonging  to  them,"  which  said  sum  of  210Z.  was 
to  be  applied  by  the  corporation,  first,  in  defraying 
the  interest  of  any  incumbrance  affecting  their 
property,  and  the  remainder  to  such  purposes  as 
the  said  c&rporation  were  then  authorised  and 
empowered  to  apply  their  net  annual  income. 

At  the  time  of  the  passing  of  the  above  men- 
tioned Act  the  corporation  owned  in  fee  simple 
the  Guildhall  and  Police  Station,  with  other  lands, 
and  also  the  drift  tolls  and  tolls  of  foirs  in  the 
borough.  Under  the  provisions  of  the  above  men- 
tioned Act,  the  corporation  erected  a  new  market 
house  on  the  west  side  of  the  town  (hereinafter 
called  the  General  Market  Place)  for  the  sale  of 
meat,  butter,  eggs,  poultry,  and  general  commo- 
dities, and  removed  their  general  market  from  the 
streets  where  it  had  been  held  from  time  imme- 
morial to  such  new  market  house,  and  the  sum  of 
2102.  was  regularly  retained  and  set  apart  by 
them  for  the  purposes  mentioned  in  the  last-men- 
tioned Act. 

By  an  Act  passed  25  &  26  Yict.  c.  Ixxxvi.  (local 
and  personal),  for  incorporating  the  Brecon 
Markets  Company  and  for  vesting  in  them  and 
authoriaiug  them  to  maintain  and  regulate  the 
markets  and  fairs  in  Brecon  and  other  property 
of  the  mayor,  aldermen,  and  burgesses  of  the 
borongh  of  Brecon,  and  for  the  providing  for 
dischiffge  of  liabilities  of  the  mayor,  aldermen;  and 
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bnrgeBses,  and  for  other  purposes  (hereinafber 
oalled  tJie  Act  of  1862),  the  appellants  were  inoor- 
porated. 

By  sect.  20  of  the  Aot  of  1862  the  Act  of  1838 
was  repealed,  bat  sabjeob  to  the  provisions  of  the 
Act  of  1862. 

By  sect.  21  of  the  Act  of  1862  the  markets  and 
fairs  in  the  borouf^h  of  Brecon  and  the  market  hoase, 
market  places  and  places  for  holding  fairs  in  the  bo- 
rough, and  the  works  and  conveniences  connected 
therewith,  and  all  tolls,  rents,  stallages,  dues,  and 
other  moneys  payable  in  respect  of  the  markets  and 
fairs,  market  hoases  and  market  places,  works  and 
conveniences,  and  the  drift  tolls  piyabie  on  the 
goods  of  persons  passing  through  the  borough  and 
the  manor  or  reputed  manor,  and  all  messuages, 
lands,  chief  rents,  tenements,  and  hereditaments 
of  the  corporation,  and  all  oi  her  the  real,  personal, 
or  mixed  estates  of  the  corporation  were  vested  in 
the  company,  subject,  nevertheless,  to  the  charges 
and  incumbrances  affecting  the  same. 

By  sect.  22  it  was  provided  that  the  Guildhall 
and  Police  Station  should  be  expressly  excepted 
and  reserved  to  the  corporation  as  their  own 
property. 

By  sect.  27,  all  chief  rents,  tolls,  rents,  stallages, 
and  other  dues  and  payments  immediately  before 
that  Act  dne  and  payable  to  the  corporation  were 
to  be  payable  to  the  Brecon  Markets  Company. 

By  sect.  42  the  company  were  to  pay  to  the 
corporation  '*the  yearly  sum  of  2102.  by  equal 
half-yearly  payments ;"  and  by  sect.  43,  the  said 
sum  of  210l.  so  payable  to  the  corporation  was 
"by  this  Act  charged  on  the  scheduled  tolls, 
markets,  and  market  places  by  this  Act  vested  in 
the  company,  and  shall  be  the  first  charge  on 
those  scheduled  toDs  next  after  the  costs,  charges, 
and  expenses  of  and  incident  to  the  collection  and 
recovery  thereof,  and  shall  be  the  first  charge  on 
the  said  markets  and  market  places." 

By  sect.  44,  the  sum  of  210^  so  payable  to  the 
corporation  was  substituted  for  the  210L  by  sect. 
34  of  the  recited  Act,  and  the  corporation  were 
directed  to  apply  a  part  thereof  towards  defraying 
the  interest  of  any  incumbrance  which  at  the  time 
of  the  passing  of  the  Aot  of  1838  affected  any  of 
their  property  other  than  the  scheduled  tolls,  and 
which  at  the  time  of  the  passing  of  the  Act  of  1862 
remained  undischarged,  and  the  remainder  was  to 
be  applied  to  such  purposes  and  in  such  manner  as 
thev  were  by  law  at  the  time  of  the  passing  of  the 
recited  Aot  anthorised  and  empowered  to  apply 
their  net  annual  income  referred  to  in  that 
section. 

By  sect.  81,  the  several  tolls,  rents,  and  stallages 
by  the  Act  of  1862  authorised  to  be  taken,  were 
vested  in  the  company  as  their  own  proper 
moneys. 

Under  the  provisions  of  the  Act  of  1862  the 
company  acquired  new  land  on  the  east  side  of 
the  town,  and  erected  thereon  a  new  cattle  markets 
place,  in  which  the  cattle  markets  are  now  held. 

99142.  14«.  6^  was  raised  ander  the  Act  of  1838 ; 
3750Z.  (that  is  3000L  shares  and  7502.  loan),  under 
the  Act  of  1862 ;  by  the  operation  of  the  last  Act, 
and  sales  of  land  nndor  it,  the  amount  raised 
xmder  the  Aot  of  1838  has  been  reduced  to 
84142.  14«.,  and  this  amount  ranks  after  the 
7502.  borrowed  under  the  Act  of  1862,  and 
after  the  30002.  raised  by  shares  uader  it. 
No  divideiid  has  been  earned  or  paid  on  the 
sharefl. 


The  company  owns  the  soil  on  which  the  general 
market  was  erected  under  tne  provisions  of  the 
Act  of  1838,  and  also  the  soil  on  which  the  cattle 
market  was  erected  under  the  Act  of  1862. 

The  receipts  of  the  company  arise  from  (1 )  the 
tolls,  rents,  and  stallage  of  the  general  market, 
house  and  adjoining  bnildinss  erected  under  the 
Act  of  1838 ;  (2)  the  tolls  (3  the  cattle  market 
erected  under  the  Act  of  1862 ;  (3)  the  tolls  of  the 
corn  market;  (4)  the  tolls  of  the  weighing 
machine ;  (5)  the  tolls  of  cattle  and  horses  sold  in 
the  streets  at  fairs ;  (6)  tolls  for  pitchiuff  shows  at 
fairs ;  and  (7)  the  drift  tolls  or  tolls  for  passing 
under  the  4th  schedule  of  the  Act  of  1862. 

It  is  admitted  that  Nos.  3,  5,  and  7  are  not 
liable  to  rate,  and  as  No.  4  is  rated  separately,  it 
need  not  be  further  considered  for  the  purposes 
of  this  case.  The  gross  receipts  from  these  various 
sources  are  agreed,  and  it  is  also  agreed  that  the 
net  receipts  from  Nos.  3,  5,  and  7,  fixed  at  402. 
per  annum,  shall  for  the  purposes  of  this  cane  be 
primarily  applied  in  part  discharge  of  the  sum  of 
2102.,  payable  to  the  corporation,  reducing  that 
sum  accordingly,  and  which  reduced  sum  is  here* 
inafter  referred  to  as  the  1702.  per  annum.  The 
amount  proper  to  be  deducted  from  the  gross 
receipts  of  Nos.  1, 2,  and  6,  for  rates  and  taxes,  and 
other  payments  necessary  to  maintain  the  property 
in  a  state  to  command  a  rent  (irrespective  of  tlie 
1702.  per  annum),  has  also  been  agreed  between 
the  parties.  But  it  is  maintained  by  the  appellants 
that  such  deduction  should  be  increased  by  the 
1702.  per  annum,  payable  to  the  cornoration  nnder 
the  circumstanoes  before  named,  while  it  is  con- 
tended by  the  respondents  that  no  further  reduction 
ought  to  be  made. 

It  is  agreed  that  the  Act  of  1838,  so  fkt  as  the 
same  is  not  repealed,  and  the  Act  of  1862,  shall 
form  part  of  this  case. 

The  question  for  the  opinion  of  the  High  Court 
of  Justice  is  :  Whether  tne  appellants  are  entitled 
to  have  the  1702.  per  annum,  so  payable  to  the 
corporation,  or  any  part  thereof,  deducted  from 
the  gross  rateable  value  of  the  property  within 
named. 

H.  Matthews,  Q.  C.  and  Warry,  argued  for  the 
appellants,  that  the  sum  of  2102.,  which  was  paid 
by  way  of  annuity  to  the  corporation,  was  a 
deduction  which  ought  to  be  allowed  them  from 
the  gross  receipts  of  the  tolls  before  arriving  at 
the  rateable  value;  that,  supposing  a  tenant 
tendered  for  a  lease  of  the  tolls  and  market  places, 
he  would  put  out  of  his  calculation  the  sum  of 
2102.,  as  being  money  appropriated  to  the  corpora- 
tion, and  would  offer  a  sum  of  money  as  rent* 
under  the  Parochial  Assessment  Act,  patting 
aside  all  consideration  of  the  sum.  It  was  also 
contended  that  the  Brecon  Markets  Act  of  1862, 
which  created  the  company,  reserved  this  sum  of 
money  to  the  corporation,  and  thus  enacted  how 
the  income  of  the  corporation  was  t6  be  spent, 
showing  that  it  was  intended  by  that  Act  that  the 
tenant  of  the  company  would  be  a  mere  conduit 
pipe,  by  which  the  above  sum  was  conveyed  to 
the  corporation ;  that  the  company  was  only 
allowed  to  come  into  existence  upon  payment  m 
this  sum,  and  that  no  act  of  theirs  created  the 
charge  upon  the  tolls  and  markets,  and  that  upon 
the  proper  construction  of  the  Act  this  sum 
payable  even  before  taxes.  The  foUowinic 
were  referred  to : 
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Ma^or  of  Worcester  t.  Droit%D<eh.  45  L.  J.  81  M.  0.  ; 
Bm.  ▼  RIyymnsy  Baihoay  Com^am/y,  38  L.  J.  75, 

B,  T.  WiUiafM,  Q.O.,  for  the  respondents,  con- 
tended that,  inasmach  as  the  sum  of  2102.  was  re- 
oeiTed  oat  of  the  tolls  of  the  market,  it  was 
immaterial  what  the  company  did  with  it;  the 
parish  were  entitled  to  inclnde  it  in  their  gross 
rateable  value,  and  that^  snpposing  instead  of 
paying  this  sam  by  way  of  annnity,  they  had 
iwaght  the  property  of  tfie  corporation  and  raised 
the  money  by  mortgage,  they  wonid  not  have  been 
allowed  to  deduct  the  snm  paid  by  way  of  interest 
npon  the  mortgage.  This  case  is  .distinguishable 
fix>m  Ma/yor  of  Worcegter  v.  Droitwich,  because 
there  the  company  were  limited  by  Act  of  Parlia- 
ment in  the  beneficial  ezgoyment  of  their 
property. 

MELLO&,  J. — I  think  we  can  have  no  doubt 
abont  oor  judgment  in  this  case,  although  the  con- 
tention on  the  appellants'  behalf  has  been  most 
ingeniously  argued.  The  market  company  are  by 
themselves  or  their  lessees  to  receive  the  whole  of 
the  tolls,  which  are  the  profits  derived  from  the 
land.  There  is  an  appropriation  of  money  from 
the  tolls  for  certain  purposes,  but  nothing  in  the 
Act  of  Parliament  affects  this  question  as  to  the 
rateable  amount.  Here  all  the  appellants'  pro- 
perty is  liable  to  contribute  to  this  rate ;  the  parish 
cannot  be  deprived  of  that  portion  of  the  assens- 
ment  of  the  profits  of  the  land,  which,  by  an 
arrangement  between  the  market  company  and 
the  corporation,  is  appropriated  as  a  first  charge  to 
the  corporation.  It  is  not  provided  that  the  com- 
pany are  to  receive  certain  specific  tolls,  nor  are 
such  tolls  vested  in  them  by  the  Act.  Any  other 
mode  of  rating  than  that  which  has  been  adopted 
would  be  contrary  to  the  established  principles, 
and  unfair  to  the  other  rateable  property  in  the 
parish. 

Lt7SH,  J. — I  am  of  the  same  opinion.  The  qaes- 
tion  for  us  is  what  should  be  the  rateable  value  of 
these  premises.  By  the  Parochial  Assessment  Act 
1836  (6^7  Will.  4,  c.  99)  the  rate  is  to  be  made 
"  npon  an  estimate  of  the  net  annual  value  of  the 
several  hereditaments  rated  thereunto ;  that  is  to 
say,  of  the  rent  at  which  the  same  might  reason- 
ably be  expected  to  let  from  year  to  year,  free  of  > 
all  usual  tenants'  rates  and  taxes,  and  tithe  com- 
matation  rentcharge,  if  any,  and  deducting  there- 
from the  probable  average  annual  cost  of  the 
repairs,  insurance,  and  other  expenses,  if  any,  neces- 
sary to  maintain  them  in  a  state  to  command  such 
rent."  It  is  not  so  difficult  to  suppose  a  letting  in 
this  case  as  it  is  in  some  others  where  the  same 
principles  must  be  made  to  apply.  All  the  tolls 
paid  for  the  use  of  the  market  are  to  go  first  into 
the  hands  of  the  appellants,  and  the  deductions 
allowed  by  the  statute  must,  therefore,  be  made 
from  that  amount.  The  whole  of  the  tolls  are 
vested  in  the  appellants,  and  no  part  is  specifically, 
as  has  been  contended,  vested  in  the  corporation. 
There  is  an  arraneement  in  the  natare  of  rent 
between  the  appelumts  and  the  corporation,  but, 
even  although  it  is  rightly  called  a  first  charge 
upon  the  appellants'  receipts,  it  cannot  come  withm 
the  authorised  deductions  for  the  computation  of 
the  rateable  value. 

Judgment  for  respondents. 

Solicitors  for  the  appellants,  Wilkins  and  BlytThe, 
for  Cobb  and  Tudor,  Brecon. 


Solicitor  for  the  respondents,  0,  E.  AbhoU,  for 
W.  T.  BowneU  Bishop  and  Damd  W.  J.  Thomms, 
Brecon. 


Satwrday,  Jan,  27,  1877. 
Hooiss  (app.)  V,  EIenshols  (resp.) 

Market  toUs-^Shop — Openrdaees — Licensed  haiwker 

Previous   claim— 10   Vict,    e.    14,   s.   13;   30 

Vict.  c.  19,  8,  20. 

Ths  respondent  was  selling  manufactured  goods  of 
various  kinds  in  the  skUtls  ground  of  an  vnn 
sUuaied  withi/n  the  limits  of  the  Exmouth  Market, 
as  constitu^  by  a  local  Act,  without  licence  from 
the  undertakers,  as  he  had  often  done  before,  with- 
out any  toll  being  claimed. 

The  respondent  was  an  auctioneer,  acting  for  {he 
owner  of  the  goods,  who  was  a  licensed  hawker ; 
and  the  place  of  sals  was  under  cover,  but  open  to 
the  public,  and  let  for  the  purpose  of  the  sale  by 
the  landlord  of  the  inn. 

By  sect,  20  of  the  heal  Act,  any  person,  except  a 
hawker,  not  having  a  licence,  is  liable  to  a  penalty 
on  conviction  for  selling  or  exposing  for  sale  in  any 
open  place  withvt^  the  Umils  of  the  market,  not 
being  the  new  market  place,  or  his  own  dwellina 
house  or  shop,  any  article  for  the  sale  of  which 
toUs  are  thereby  granted. 

The  Justices  refused  to  convict  the  respondent  on  the 
grounds  that  toUs  had  not  been  detnanded  before, 
that  the  place  was  a  shop,  and  not  open,  and 
that  the  respondent  was  the  agent  of  a  licensed 
hawker. 

Held,  upon  a  case  stated,  thai  the  justices  were 
wrong  on  eorch  and  every  of  these  grounds,  and 
thai  the  respondent  ought  to  have  been  convicted. 

This  was  a  case  stated  by  two  justices  of  the  peace 

for  the  county  of  Devon. 

At  a  petty  sessions  holden  at  the  court  house, 
Woodbury,  in  and  for  the  division  of  Woodbury, 
in  the  county  of  Devon,  on  24th  Jan.  1876,  an 
information  preferred  by  Henry  Horn  Hooper, 
hereinafter  called  the  appellant,  against  Robert 
KenHhole,  hereinafter  called  the  respondent,  under 
the  13th  and  14th  sections  of  The  Markets  and 
Fairs  Glauses  Act  1847  (10  Yict.  o.  14),  and  the 
20th  section  of  The  Exmouth  Market  Act  1867 
(30  Vict.  c.  19),  in  which  Act  the  Markets  and 
Fairs  Glauses  Act  1847  is  incorporated,  charging 
for  that,  he  the  said  respondent  did,  on  the  27th 
Oct.  1875,  sell  or  expose  for  sale,  within  the  limits 
of  the  Exmouth  market,  not  being  in  the  new 
market  place,  nor  his  own  dwelling  house  or  shop, 
certain  manufactured  goods  or  merchandise  with- 
out a  licence  from  the  undertakers  so  to  do,  and 
without  having  paid  the  market  toll,  was  heard 
and  determin^  by  the  said  justices,  the  said 
appellant  and  respondent  both  being  then  present, 
and  upon  such  hearing,  as  before  mentioned,  they 
dismissed  the  same  information.  Thereupon  the 
following  case  was  stated: 

The  appellant's  solictors,  in  opening  the  case  for 
the  appellant,  relied  npon  the  decision  of  the  Gourt 
of  Queen's  Bench,  in  tne  case  of  FearonY,  MitcheU 
(27  L.  T.  Rep.  N.  S.  33 ;  L.  Rep.  7  Q.  B.  690),  and 
McHoJs  V.  Davies  (33  L.  T.  Rep.  N.  S.  602 ;  L.  Rep. 
1  Q.  B.  D.  p.  60),  Garter  v.  Parkhouse  on  appeal 
before  the  Queen's  Bench  on  the  lltb  Jan.  1870, 
and  Pope  v.  WhdUey  (34  L.  J.  76,  M.  C.).  He  also 
put  in  a  public  notice  which  it  was  admitted  was 
published  by  order  of  the  trustees  nnder  the  will 
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of  the  late  Lord  Bolle,  who  are  the  undertakers 
imder  the  Exmonth  Market  Act  1867,  of  which  the 
following  is  a  copy : 

Public  Notice. 
Ezmoath  Market  Act  1867. 

The  tnittees  of  Lord  Bolle*8  will  hereby  ffiTe  yoa 
Botioe  that  on  end  after  Monday  the  19th  April  1869,  the 
meeent  market  honae  in  the  Strand  will  be  closed,  and 
the  market  will  be  remoTed  and  will  henoeforth  be  held 
at  the  new  market  place  in  Ohapel-etreet,  where  the 
weekly  market  will  be  held  as  heretofore  on  Satordaye. 

The  limits  of  the  new  market  are  the  limite  fur  the  time 
being  of  the  district  of  the  JjocnX  Board  of  Health  for 
Bimonth.  Within  those  limits  it  will,  after  the  19ih 
April  1869,  be  lawfal  for  any  person  not  doly  lie  need  to 
•sil  or  expose  goods  for  sale  in  any  open  pUoe,  not  being 
the  new  market  place,  or  his  or  her  own  dwelling  boose  or 
■hop,  or  to  cry  for  sale  or  sell  from  door  to  door,  any  fish, 
pomtry,  eggs,  batter,  fmit,  herbs,  yegetables,  or  any 
other  commodity,  withoat  having  first  paid  the  tolls 
granted  by  the  Market  Act.  Offenders  will,  for  erery 
■aoh  offence,  be  liable  to  a  penalty  of  40<. 

For  stalls  or  places  in  the  new  market  place,  and  for 
licences  to  s»ll  In  open  places  within  the  limits  of  the 
■arket,  apply  to  Mr.  £.  J.  Carter,  Ei  month.  Dated 
this  SOth  March  1869.    By  order  of  the  trostee. 

B.  H.  LiPScoKB,  Steward. 

By  sect.  18  of  the  Exmonth  Market  Act  1867, 
the  several  tolls  specified  in  the  first  and  second 
schedules  to  the  Act  from  time  to  time  may  be 
demanded  and  taken  by  the  officers  of  the  under- 
takers and  by  the  lessees  of  the  undertakers  and 
their  officers  respectiTely. 

Henry  Horn  Hooper  ewom.^I  am  lessee  of  the  market 
tolls  at  Exmonth.  I  hare  not  got  the  lease  yet,  bat  I  am 
to  haTC  it  for  seren  years.  On  the  27th  Oat.  last,  I  saw 
Mr.  Eenshole  in  the  Dolphin  Inn  skittle  gronnd,  about 
seren  or  eight  o'dook  in  the  eTeoiag.  H^  was  selling 
Tsrioas  manofaotored  soods,  watches,  sheets,  &o.  I  said 
to  him  that  be  was  selling  manofactnred  goods  within 
the  limits  of  the  local  board  district  not  beiair  the  new 
market  p*ace,  for  which  he  was  liable  to  pay  tolL  He 
said,  '*  I  don't  come  under  yonr  Act,"  or  something  to 
that  effect ;  "  and  if  yoa*ll  stop  till  after  the  sale  is  over 
ril  go  and  have  a  glass  of  grog  with  yoo."  I  wont  away. 
Mr.  Eenshole  would  hare  had  to  pay  me  U,  if  he  had 
oocnpied  a  stall  in  the  market  for  the  tale  of  manafac 
tuxed  goods,  and  in  order  to  sell  the  goods  out  of  the 
market  place  he  ought  to  have  got  a  licence  to  do  so 
under  the  19th  vection  of  the  Exmonth  Market  Act.  The 
next  day  I  went  to  the  Dolphin  skittle  alley  at  the  same 
time,  and  I  saw  Mr.  Eenshole  selling  again. 

Groes-examined.~I  don't  know  how  many  years  Mr. 
Eenshole  has  done  the  same  thing,  bat  I  belicTe  he  has ; 
hut  this  is  the  first  time  he  had  done  so  since  I  have  been 
the  lessee  as  far  as  I  know.  I  don't  recollect  iuTiting 
him  to  haye  the  Dolphin,  aad  come  np  to  my  inn.  Since 
October  hhst  I  saw  Mr.  Eenshole  in  Exeter,  and  said  if  he 
would  give  me  his  word  that  he  woald  come  and  sell  in 
the  market  nlaoe  when  he  came  to  Exmonth  again,  I 
would  not  take  any  proceedings  agaiast  him  for  what  hn 
had  done.  He  said,  "  I  cannot  say  that  I  will  come  and 
sell  there.  Ton  must  get  that  from  Mr.  Biunister.*'  I 
said  I  would  ffo  and  see  him  if  I  had  time,  bat  I  bad  not. 
I  did  not  tell  nim  I  had  a  good  room  in  my  hoose  where 
he  could  haTc  a  look  and  key.  I  »aid  there  was  plenty 
of  room  hi  the  market,  and  he  could  have  a  place  there 
with  a  look  and  key.  There  is  a  doorway  to  go  into  a 
skittle  alley  from  the  jard  and  another  from  the  house. 
It  is  part  and  parcel  of  the  Dolphin  inn.  It  is  under  cover. 
Mr.  Eenshole  was  selling  at  the  end  of  the  alley,  and  the 
goods  were  exposed  for  sale  on  a  platform.  I  have  never 
known  it  let,  but  twice  since  I  have  the  tolls.  Mr.  Eens- 
hole denied  his  liaoility  to  pay  tolL  I  knew  the  go.ds 
were  Mr.  Bannister's. 

The  respondent's  solicitor  took  the  following 
points,  firstly,  that  the  20th  section  says  "  No 
person  shsll  sell  in  an  open  place  within  the  limits 
uf  the  market^  not  being  his  own  dwelling  hoase  or 
shop/'  and  contended  that  the  place  where  the 
|(00d8  were  sold  was  a  shop.    Secondly,  that  Mr. 


Bannister,  being  a  licensed  hawker,  had  a  right  to 
send  his  goods  to  Exmonth  for  sale,  and  quoted 
Manaon  ▼.  Hope  (31  L.  J.  191,  M.G.),  and  that  ha 
had  a  right  to  employ  Mr.  Eenshole,  as  a  licenaed 
auctioneer,  as  his  agent. 

Appellant  admitted  that  the  place  where  the 
goods  were  sold  was  let  for  the  sale  of  the  goods 
on  the  27th  and  28th  Oct.  last. 

For  the  defence : 


Henry  John  Bannister  swom.—My  father  is  s^pai 
broker  in  Exeter  ;  he  sent  a  lot  of  unredeemed  pleclges  of 
the  Talne  of  4001.  5001.  cooeit«tinff  of  watches,  chains,  Ao. 
to  Kxmooth  to  be  sold.  Mr.  Eenshole  was  empl'yed  to 
sell  them.  Two  sales  of  that  sort  took  place  last  year  at 
the  same  place,  bne  before  Ootober.  Ssveral  selee  of  a 
like  nature  have  taken  plaoe  for  years  at  the  same  plaoe. 
My  father  is  a  licensed  hawker.  I  prodnoe  his  lioenae. 
The  place  where  the  sale  took  place  is  coverod  with  a 
roof.  The  licence  was  taken  out  on  the  27th  Ovst.  A 
table  was  put  up  and  the  things  put  on  it.  My  father 
was  not  pieasnt.  No  toll  was  asked  for  on  foroMr 
ooca*-ionB. 

Croea  examined.— My  father  did  not  goto  the  ealea  on 
the  27 ch  or  28th  Oct.  I  assisted  in  making  up  the  paroels 
of  goods.  There  were  eight  or  nine.  They  went  to  Exmouth 
by  carrier.    Some  had  my  father's  name  on  the  pa«*kag«a 

Esinted,  and  the  word  "  Exeter."  The  words  "  Uoenaed 
awker  "  were  not  pot  upon  the  packages.  They  were 
separate  packages,  and  all  put  into  the  carrier's  cart. 
My  father's  name  was  not  paiLtod  with  his  addrese,  and 
the  words  "  licensed  hawker  "  on  the  CArHsr's  cart.  The 
sale  was  advertised  by  bills.  I  ha«e  not  got  one.  My 
father's  name  and  address,  together  with  his  trade,  and 
the  fact  of  his  being  a  licensed  hawker,  were  not  put  ill 
the  bills,  nor  were  tbey  upon  the  skittle  alley  ioaide  or 
outside. 

Be-ezamined.— My  father  has  been  present  on  former 
occasions,  but  he  was  not  this  time  as  he  was  ill. 

Henry  Hawkins  awora.— I  am  the  lanalord  of  the 
Dolphin.  The  place  let  to  Mr.  BaDuiater  is  an  inoloeed 
place  with  a  roof  over  it ;  there  was  a  table  erected  for  the 
gdods,  and  where  the  aaotioneer  stood.  The  place  has 
been  let  to  the  same  people  before.  I  never  hesurd  of  any 
toll  being  asked  for. 

Cross-examined.  -The  place  is  my  skittle  alley.  It  la 
not  cpen  at  the  iddes  or  ends.  It  is  lighted  with  gaa  at 
night.  There  are  sereral  windows  in  it.  There  is  a  door 
at  the  side  leading  into  the  street. 

Be-ezaaiined.— Daring  the  time  Mr.  Bannister  rented 
it  no  one  had  a  right  to  go  into  it.  1  have  generally  1st 
it  to  Mr.  Batnister  for  two  days. 

The  Faid  justices,  being  of  opinion  that  the  place 
had  been  let  before  for  the  same  purpose  withoat 
any  toll  being  demanded,  and  also  that  it  was  not 
an  open  place,  but  a  shop,  gave  their  determination 
against  the  appellant  as  before  stated,  and  dia- 
mittsed  the  information. 

The  questions  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore,  are 
firstly,  whether  any  toll  could  be  demanded,  as 
none  had  heretofore  been  asked  under  siraihir  ctr* 
comstances.  Secondly,  whether  the  place  where 
the  goods  were  sold  was  an  open  place  within  the 
limits  of  the  Exmouth  Market  Act  within  the 
meaning  of  that  Act,  or  whether  it  could  be  con- 
sidered as  the  respondent's  own  dwelling  hoose  or 
shop  within  the  meaning  of  the  I0&  11  Vict.  o.  14, 
and  the  Exmouth  Market  Act.  Thirdly,  whether 
the  respondent,  being  an  auctioneer,  had  any  right 
to  sell  as  such  or  as  agent  for  Mr.  Bannister,  a 
licensed  hawker,  who  was  not  present  himself  at 
the  time  of  the  sale,  and  who  had  not  complied 
with  the  requirements  and  provisions  of  the 
Hawkers'  Act  in  having  his  name,  address,  and 
cnlling  painted  on  the  different  packages  and 
cart,  and  also  inside  or  outside  of  the  skittle  alley. 

Bowen  argued  for  complainant,  the  appellant. — 
As  to  the  fint  point,  even  if  the  present  leasee  had 
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«llowed  sales  of  this  kind  without  taking  tollB,  he 
eoald  not  be  estopped  from  olaimiDg  thein  now ; 
bat  it  appears  that  this  was  the  first  occasion  of 
the  respondent's  sale  of  which  the    lessee  was 
aware.    On  the  second  pointi  which  arises  nnder 
the  20th  sectiiin  of  the  Exmojth  Market  Act  1867, 
the  word  "  open "  must  mean  with  reference  to 
the  public,  not  uncovered  to  the  sky.    The  cases 
cited  before  the  justices  have  no  application ;  Pope 
T.  Whalley  (34  L.  J.  76,  M.  G.)  merely  defines  a 
shop,  and  only  to  that  extent  touches  this  question. 
Botn  that  case  and  Fearon  v.  Mitchell  (L.  Bep.  7 
Q.  B.  690)  were  decided  upon  the  Markets  and 
I^rs  Glauses  Act  1847.    So  also  was  the  case  of 
McHole  V.  Davies  (L.  Rep.  1 Q.  B.  Diy.  59).  By  the 
13th  section  of  that  Act  (10  7ict.  c.  14),  «  After 
the  market  place  is  open  for  public  use  every  per- 
son other  than  a  licensed  hawker,  who  shall  sell  or 
expose  for  sale  in  any  place  witbin  the  prescribed 
limits,  except  in  his  own  dwelling  place  or  shop, 
any  articles  in  respect  of  which  tolls  are  by  toe 
special  Act  authorised  to  be  taken  in  the  market, 
shuU,  for  every  such  offence,  be  liable  to  a  penalty 
not  exceeding  forty  Bhillings."    The  wordfl  of  the 
20th  section  of  the  Exmonth  Market  Act  1867  (30 
Yict.  c.  19)  are,  "If  any   person,  not  having  a 
licence  from  the  undertakers    so  to  do,  sell,  or 
expose  for  sale,  in  any  open  place  within  the  limits 
of  the  market,  not  being  the  new  market  place  or 
his  own  dwelling  house  or  shop,  any  article  in 
respect  of  the  sale  or  exposure  for  sale  whereof  in 
the  new  market  place  any  toll  is  by  this  Act 
f^ranted,  everv  person  so  offending  shall,  for  everv 
ench  offence,  forfeit  not  exceeding  forty  shillings  : 
Provided  that  nothing  in  this  Act  shall  prejudice 
or  interfere  with  the  lawful  exercise  by  licensed 
hawkers  of  the  calling  for  which  they  are  so  licen- 
sed, or  restrain  or  prohibit  any  person  who  shall 
have  first  paid  the  tolls  by  this  Act  granted  from 
carrying  or  crying  for  sale,  or  selling  firom  door  to 
door,  within  the  said  limits,  any  fish,  poultry,  effgs, 
batter,  fruit,  herbs,  or  vegetables,  or  any  other 
commodity  usually  so  carried  or  cried. 
The  respondent  did  not  appear. 

Mbllob,  J. — I  am  clearly  of  opinion  that  the 
jnstioes  in  this  case  ought  to  have  convicted  the 
respondent.  This  was  not  a  shop  of  the  respon- 
dent within  the  meaning  of  the  Markets  and 
Fairs  Glauses  Act  1847,  as  defined  by  the  cases 
cited,  nor  could  it  .possibly  be  a  shop  within  the 
meaning  of  the  Exmouth  Market  Act  1867.  The 
place  was  thrown  open  to  the  public  by  the  respon- 
dent for  the  purpose  of  selling  his  wares,  and  he 
became,  therefore,  liable  to  a  conviction.  It  is  not 
necessary  even  to  consider  the  previous  payment 
of  tolls,  the  only  material  question  being  as 
to  whether  this  was  a  shop  or  open  place,  the  case 
must  be  remitted  to  the  magistrates  to  sentence 
the  respondent  to  a  penalty. 

Manistt,  J. — I  am  of  the  same  opinion.    No 

?uestion  of  previous  tolls  can  possibly  arise,  and 
am  clearly  of  opinion  this  was  an ,  open  place 
within  the  JBxmouth  Act,  and  not  the  respondent's 
shop. 

Judgment  for  appellant, 

Solioitars  for  the  appellant^  ^ero,  Foeter,  and 

XTVTV. 
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Nov.  10  and  15, 1876,  and  Jan.  12, 1877. 

Humphreys  v.  Goxisnrs. 

Escape  ofeewage — Damage  to  adjoining  premises — 

Occupier* s  liability. 
An  occupier  of  land  can  recover  against  an  ad- 
joining occu^fierfor  damage  caused  by  noxious 
suhs^a/nces  coming  on  to  his  premiseSfin  a  way 
in  which  he  is  not  hound  to  receive  them,  from 
any  artificial  strvHure  on  the   adjoining   pre- 
mises, aUhough  the  adjoining  occupier  is  ignorant 
of  the  facts  which  cause  the  injury,  and  there  is 
no  negligence. 
Plaintiff  and  defendant  occupied  adjovninq  premises. 
An  old  drain  commenced  on  defendant's  premises, 
passed  under  other  hmses,  came  hick  through 
defendant* s  premises,  and    then  passed    wnder 
plaintiff^ s.     The  drain  got  out  of  repair  under 
defendants  premises,  whereby  sewage  and  wcUer 
escaped   into  pliinti^^s   premises,    and   caused 
damage.    Defendant  did  not  know  that  the  drain 
turned  back  through  his  premises    and  under 
plaintiff's,  or  that  it  was  out  of  repair,  and  was 
not  guilty  of  negligence. 
Held,  on  motion  for  judgment,  that  plaintiff  was 

entitled  to  recover. 
This  was  an  action  brought  by  the  plaintiff,  the 
occupier  of  the  Old  Bed  Lion  publichouse,  num- 
ber 339,  Strand,  against  the  defendant,  who  was 
the  occupier  of  the  adjoining  premises,  number  6 
Helmet-court,  to  recover  damages  for  injury 
caused  to  the  plaintiff's  premises  and  stock-in- 
trade  by  water  and  sewage  coming  into  his  cellar 
from  the  defendant's  premises.  The  case  was  tried 
at  Westminster  before  Blackburn,  J.,  who  reserved 
leave  to  enter  judgment  for  the  plaintiff  for  302., 
the  amount  ot  damages  assessed  by  the  jury. 

Nov.  10  and  15,  1876.— The  case  came  before 
the  court  on  motion  for  judgment,  and  was  argaed 
by  Talfourd  Salter,  Q.O.  and  0.  0.  Scott  {Qlyn 
with  them),  for  the  plaintiff,  and  by  Robinson, 
Serjt.  and  Shortt,  for  the  defendant.  The  facts, 
the  findings  of  the  jury,  and  the  arguments  are 
sufficiently  stated  in  the  judgment  of  the  court. 
In  addition  to  the  authorities  noticed  in  the  judg- 
ment, the  following  were  referred  to 
Thorpe  v.  Bnmjift,  L  Bep.  8  Ch.  650; 
Pomfret  v.  lUoroft,  1  Wms.  Saunders,  557  (Edition 

of  1871) ; 
Gale  OD  EAsemente,  487,  633  (5th  edition) ; 
Chadwick  v.  Trower  6  Bing.  N.  C.  1 ; 
Coleheck  v.  QifrdlerB    Company,  L.  Bep.  1  Q.  6.  D. 

234;  45L  J.  225,  Q.  B. ; 34  L.  T.  Bep.  N.  8.350; 
Lord  EgremorU  v.  Pulman,  1  M.  &  M.  404. 

Our.  adv.  wM. 

Jan.  12, 1877.— The  judgment  of  the  court  (Den- 
man  and  Iiindley,  JJ.)  was  delivered  by  Denman,  J. 
The  plaintiff  and  the  defendant  in  this  case  are 
tenants  and  occupiers  of  adjoining  houses ;  and 
the  plaintiff,  upon  the  facts  and  findings  of  the 
jury,  now  complains  of  injuries  caused  to  his 
premises  and  stock  in  trade  bv  water  and  sewage 
coming  into  his  cellar  irom  the  defendant's  pre- 
mises. The  jur^  have  found  in  effect  that  the 
injuries  complamed  of  are  so  caused,  and  have 
assessed  the  damages  sustained  by  the  plaintiff 
at  30L  The  plaintiff  has  moved  for  judgment  for 
the  amount  of  the  damages  so  assessed.  The  facts 
relied  on  as  a  defence  to  the  action  are  in  substance 
as  follows.    The  water  and  sewage  in   question 
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came  from  an  old  dnuD,  which  commenced  on 
the  defendant's  premises,  and  received   his  sew- 
age, ran  under  and  reoeived  the  sewage  of  several 
other  houses,  turned   back   through   the   defen- 
dant's premises,  ran  under  the  plaintiff*s  cellar, 
and  then  away  to  a  public   sewer.    This   drain 
was  not  kuown  to    the  defendant  to  turn  back 
and  run  through   his   premises  under  those  of 
the  plaintiff,  and  was  not  known   to  be  out   of 
repair.     It  was,  however,  in  fact,  out  of  repair 
by  reason  of  age   and  wear  and  tear,  and  its 
defective  state   under  the  defendant's  premises 
was  the  real  cause  of  the  mischief.     The  jury 
found  that  the  defective  state  of  the   drain  was 
not  attributable  to  any  neghgence  of  the  defen- 
dant.    Upon  these  facts  it  is  to  be  observed  at 
the   outset   that   the   water  and   sewage   which 
injured  the  plaintiff  came  on  to  the  defendant's 
land  by  an  artificial  drain  made  for  the  conven- 
ience of  the  defendant   and  the  other  persons 
whose  houses  were  higher  up.  We  have  not,  there- 
fore, to  deal  as  the  court  had  in  Smith  v.  Ken' 
rick  (7  G.  B.  515)  with  the  case  of  water  or  other 
matter    coming  naturally  from  or  through  the 
defendant's  land  on  to  the  plaintiff's.    Bearing 
this  in  mind,  if  appears  to  us  that  it  is  incumbent 
on  the  defendant  to  show  what  right  he  had  to 
allow  the  filth  brought  artificially  on  his  land  to 
escape  on  to  the  land  of  the  plaintiff.    The  primd 
foLcie  right  of  every  occupier  of  a  piece  of  land  is 
to  enjoy  that  land  free  from  all  invasion  of  filth  or 
other  matter  coming  from  any  artificial  structure 
on  land  adjoining.   He  may  be  bound  by  prescrip- 
tion or  otherwise  to  receive  such  matter,  but  the 
burden  of  showing  that  he  is  so  bound  rests  on 
those  who  seek  to  impose  an  easement  upon  him. 
Moreover,  this  right  of  every  occupier  of  land  is  an 
incident  of  possession,  and  does  not  depend  on  the 
acts  or  omissions  of  other  people ;  it  is  indepen- 
dent of  what  they  may  know  or  not  know  of 
the  state  of  their  own  property,    and    indepen- 
dent of  the  care  or  want   of  care  which  they 
may  take  of  it.    That  these  are  the  rights  of 
an  occupier  of  land  appears  to  us  to  be  esta- 
blished by  the  cases   of  Smith  v.  Kenriek  (7  C. 
B.  515) ;  Baird  v.  WiUiamson  (15  0.  B..  N.  S.,  376) ; 
Fletcher  v.  Bylands  (3  H.  &  0.  774 ;  L.  Rep.  1  Ex. 
265 ;  L.  Bep.  3  H.  L.  330),  and  the  older  autho- 
rities there  referred  to,  and  the  recent  decision  of 
Broder  v.  SaiUard  (L.  Ben.  2  Ch.  D.  692).    In  the 
present  cose  the  plaintiff  was  bound  to  reoeive 
sewage  from  the  defendant's  bnd  through  the  old 
drain,  but  not  otherwise;  he  was  not  bound  to 
receive  it  through  the  surrounding  earth  or  the 
party  wall,   through    which,    in    fact,   it   came. 
Further,  as  the  plaintiff  was  the  occupier  of  a 
servient  tenement,  he  was  clearly  not  bound  to 
repair  the  drain  or  any  of  the  dominant  tenements. 
The  plaintiff's  rights,  therefore,  have  been   in- 
fringed, and  the  loss  he  has  sustained  cannot  be 
said  to  be  damimm  abseque  injurid.   (See  the  note 
to  Ashhy  v.  White  (1  Sm.  L.  0. 263, 6th  edit.)    But 
the  question  still  remains,  has  the  defendant  in- 
fringed those  rights,  and  is  he  the  person  liable 
for  the  infringement  P    It  is  said  this  case  is  not 
like  Tenant  v.  Qoldwin  (1  Salk.  360)  or  Fletcher  v. 
Bylandi  because  in  both  of  those  cases  the  defen- 
dant himself  brought  on  his  land   that    which 
occasioned  the  miscnief,  whereas  in  this  case  the 
defendant  received  the  sewage,  and  was  bound  so 
to  do.     So  far,  however,  as  we  can  judge  some 
of  the  sewage  must,  in  fact,  have  oome  from  the 


defendant's  own  premises  in  the  first  instanoar 
but  even  if  this  is  not  to  be  taken  as  proved,, 
we  are   of   opinion  that  as  between  the   plain- 
tiff and  the  defendant,  it  was  the  defenoaafs 
duty  to  keep  the  sewage  which  he  was  himself 
bound  to   reoeive,  from  passing   from   his  own 
premises  to  the  plaintiff's  premises  otherwise  thaa 
along  the  old  accusto'ned  channel.    This  duty  is 
incidental  to  the  defendant's  possession  of  land  (See 
BvseeU  v.  Shenton,  3  Q.  B.  449),  and  is  the  neces- 
sary consequence  of  the  right  of  the  plaintiff. 
That  doty,  like  its  correlative  right,  is  independent 
of  negligence  on  the  part  of  the  defendant,  and 
independent  of  his  knowledge  or  ignorance  of  the 
existence  of  the  drain.    The  duty  of  the  defendant 
himself  to  receive  the  sewage  evidently  did  not 
depend  on  such  knowledge,  and  the  fact  that  he 
unknowingly  receives  it  affords  no  justification  for 
allowing  it  to  escape  in  a  manner  in  which  he  had 
no  right  to  let  it  pass.    Fletcher  ▼.  Bylanda  is  a 
strong  authority  to  show  that  this  conclusion  is 
correct,  for  although  in  that  case  the  defendant 
knew  of  the  existence  of  his  reservoir,  he  did  not 
know  that  the  ground  underneath  it  was  in  snob 
a  state  as  to  render  its  existence  dangerous.  It  was 
strenuously  but  ineffectually  urged  that  he  oould 
not  be  liable  in  respect  of  damage  caused  by  a 
state  of  things  of  which  he  knew  nothing.    Beu  v. 
Tuteniyman  (1  Q.  B.  766)  is  a  strong  authority  to 
the  like  effect.    Indeed,  if  it  be  once  established 
that  the  plaintiffs  rights  have  been  infringed  by 
the  defendant,  and  that  the  plaintiff  has  been 
thereby  damnified,    the  fact  tnat  the  defendant 
infringed  them  unknowingly,  and  without  negli- 
gence, cannot  avail  him  as  a  defence  to  an  aotioa 
by  the  plaintiff:  (See  Lambert  v.  Beeeey,  Sir  T. 
Baym.  421.)    In  short  we  think  that  the  troe 
doctrine  is  contained  in  the  fbllowing  passage  of 
the  judgment  of  Blackburn,  J.  in  the  case  of  Hodg' 
kinson  v.  Ennor  (4  B.  &,  S.  241).    "  I  take  the  law 
to  be  as  stated  in  TevMnt  v.  Qoldwin  (2  Ld.  Baym. 
1089 ;  Salk.  21,  360 ;  6  Mod.  311 ;  Holt.  500)  that 
you  must  not  injure  the  property  of  your  neigfa- 
bour,  and  consequently  if  filth  is  created  on  any 
man's  land,  then,  in  the  quaint  language  of  the 
report  in  Salk.  361,  '  he,  whose  dirt  it  is,  mas 
keep  it  that  it  may  not  trespass.' "    The  case  of 
Hammond  v.  Veeiry  of  St.  Pancras  (30  L.  T.  Bep^ 
N.  S.,  296;    L.  Bep.   9   G.  P.  316)  which  was 
relied  upon  by  the  counsel  for  the  defendant, 
appears  to  us  to   have   no    real  bearing  npon 
the  present  case,  inasmuch  as  the  whole  argu- 
ment and  decision   of  that  case    tamed    npon 
the  effect  of  the  clauses  of  a  particular  Aot  of 
Parliament  imposing  certain  duties  upon  a  paUio 
body,  and  no  question  arose  as  to  the  common 
law  liability  of  the  occupier  of  adjoining  premises 
(see  the  judgment  of  3rett,  J.  at  p.  322).     It 
was,  however,  contended  that  the  present  osae 
was  governed  by  Rose  v.  Feddm  (26  L.  T.  Bep. 
N.  S.  966 ;  L.  Bep.  7  Q.  B.  661),  but  that  was 
a  oase  in  which  the  plaintiff  and  the  defendant 
occupied  separate  stories    in    the   same   hooae, 
and    it    was    expressly    distinguished    from    a 
case  like  the  present,  which  depends  pimply  on 
those  principles  of  law  which  regulate  the  rights 
and  duties  of  the  occupiers  of  adjacent  pieces  of 
land.    The  case  of  Oarataire  v.  Taylor  (L.  Bep.  6 
Ex.  217)  is  also  clearly  distinguishable  on  the  same 
ground.    The  question  whether  the  defenduit  was 
bound  as  between  himself  and  the  plaintiff  to 
repair  the  drain,  or  so  mach  of  it  as  ran  ander  the 
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defendant's  land*  was  rnuoh  disoassed.  bat  does 
not  really  arise,  for  the  plaintiff's  oaase  of  action, 
M  originally  relied  upon,  is  not  that  the  defendant 
<mutted  to  repair  the  drain,  bat  that  he  omitted 
to  present  the  sewage  on  his  land  from  coming 
on  the  plaintiff's  land  otherwise  than  as  the  plain- 
tiff was  bound  to  receive  it.  If  the  defendant  had 
prevented  the  sewage  from  so  coming  the  plaintiff 
would  have  had  no  caase  of  action  whetner  the 
drain  was  repaired  or  not.  The  defendant  may 
perhaps  be  entitled  as  between  himself  and  the 
owners  and  occupiers  of  the  other  dominant  tene- 
ments to  call  upon  them  to  contribute  to  the 
expenses  of  keeping  Lis  and  their  common  drain 
in  repair,  and  it  may  be,  that  the  plaintiff  might 
have  sued  all  those  owners  or  occupiers,  in- 
dnding  the  defendant,  for  the  damage  which 
he  has  sustained  by  reason  of  such  non-repair. 
But,  even  if  the  plaintiff  could  have  sued  them  all 
he  was  not,  in  our  opinion,  bound  to  do  so ;  he  was 
not  bound  to  rest  his  case  on  his  abilitv  to  esta- 
blish a  duty  on  them  to  repair  the  drain,  and  a 
breach  of  such  duty  by  all  who  used  it.  Lastly,  it 
was  contended  that  ns  the  defendant  was  only  a 
tenant  and  not  an  owner  he  was  not  responsible  ; 
but  he  was  in  point  of  law  tenant,  and  as  such 
responsible  to  the  plaintiff  (see  BusseU  v.  Shsnton, 
ubi  8up.),  and  he  could  himself  have  maintained 
an  action  for  any  invasion  of  such  possession.  For 
these  reasons  our  judgment  is  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  T,  Beard  and  Son ; 
for  the  defendant,  HoMd,  Trustram,  and  Oo. 
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S«PQKta4  I7  H.  LBzaa  aad  H.  F.  Dxckub,  Stqia*  B«rlft«i»- 

at-Lftw. 


Tuesday,  Jan.  16, 1877. 

(Before  Kelly  G.B.,  and  Clbasbt  B.) 

STRnroBB  (app.)  v.  Stkes  (resp.) 

APPEAL   FROM  IKFBGUOS   COURT. 

Highway— Locomotive  Act  1861  (24  4"  25  Vict,  c  70), 
sect.  3  —  Steam  locomotive  —  Uonetructian  of 
wheeU  of—"  Shoes  or  otlier  hearing  nvrface  of  a 
undth  not  Ub4  than  9in."— Width  of  shoes— Oon^ 
tinuous  "  hearing  surface." 

By  sect,  3  of  (he  Locomotive  Act  1861  (241*25  Vict, 
c  70)  **  every  locomotive  drawing  any  waggon  or 
carriage  shaU  have  the  tires  of  the  wheels  thereof 
not  less  than  9in.  in  width  .  .  .  and  the  wheels 
of  every  locomotive  shaU  he  cylindrical  and  smooth 
soiedf  or  used  with  shoes  or  other  hearing  surface 
of  a  width  not  less  than  din. ;  "  a/nd  a  penalty 
not  exceeding  5L  is  imposed  on  the  owner  of  any 
locomotive  used  contrary  to  the  foregoing  provi- 
sions for  every  stbch  offence  on  summitry  conviction. 

The  appellant  was  the  owner  of  and  used  a  steam 
locomotive,  the  tires  of  the  hind  wheels  of  which 
were  18m.  in  width,  and  upon  and  across  the 
outer  circumference  of  the  tires,  extending  from 
one  edge  of  them  to  the  other,  in  a  diagonal  or 
ohUque  direction,  were  fastened  hars  or  '*  shoes  " 
of  iron,  4^  in.  hroad  and  ahout  20tn.  in  length, 
an  interval  or  space  of  Zin.  heing  left  hetween  each 
shoe.  A  hearing  surface  of  10|m.  in  width, 
takirig  two  shoes  together,  was  thereby  always 
obtained  at  any  point  on  the  road,  although, 
owing  to  the  interval  hetween  the  "  shoes,*  it  was 
not  oowtinuous. 


On  an  imformalUm  against  the  appellant  for  using 
a  locomotive,  the  wheels  of  which  were  not  con- 
structed in  accordance  with  the  above  section  of 
the  statute,  tJie  magistrates  convicted  and  fined 
him,  heing  of  opinion  that  the  hearing  surface 
should  he  continuous,  and   that  these  **  shoes  *' 
were  not  such  as  were  contemplated  by  the  Act, 
and  upon  appeal,  therefrom,  it  was 
Held  hy  the  Exchequer  Division  {Kelly  C.B.,  and 
Oleashy  B.,  the  latter    concurring  with  much 
doubt),  that  the  conviction  was  right,  and  thai  the 
"  h*'aring  surface  "  of  each  "  shoe  "  on  the  road 
should  be  of  a  width  not  less  than  9in.  in  itself. 
Case  stated  for  the  opinion  of  the  court  by  two 
justices  of  the  peace  for  the  West  fiiding  of  York- 
shire, under  the  20  &  21  Yict.  c.  43  on  the  applica- 
tion of  the  appellant  George  Edward  Stringei^ 
who  was  dissatisfied  with  the  determination  of  the 
justices  under  the  following  circumstances : 

1.  On  the  21st  Oct.  1876,  George  Sykes  (the 
respondent)  a  superintendent  of  police,  duly  Isid 
an  information  before  a  justice  of  the  peace  under 
the  24  &  25  Yict.  c.  70,  s.  3,  against  the  said 
appellant,  for  that  the  appellant  on  the  20th  Oct. 
inst.  at  Kilman  Thorpe,  in  the  said  West  Biding, 
being  the  owner  of  a  certain  locomotive  engine 
propelled  by  steam  power,  did  use  the  said  loco- 
motive engine  upon  a  certain  highway  there  situate, 
the  wheels  of  the  said  locomotive  engine  not  being 
constructed  in  conformity  with  the  statute  in  such 
case  made  and  provided. 

2.  On  the  15tn  Nov.  inst.,  the  said  information 
came  on  to  be  heard  before  us,  two  justices  of  the 
peace,  at  a  petty  sessions  at  Bamsley  aforesaid, 
when  the  said  Qeo.  Edwd.  Stringer,  and  also  the 
said  Geo.  Sykes,  appeared  before  the  said  justices. 

3.  Upon  the  bearing  of  the  information  the  said 
Geo.  Sykes  called  the  following  witness  in  support 
of  the  said  information. 

William  Eagland,  of  Clayton  West,  police 
constable,  who  said  as  follows : 

On  Friday,  the  20th  Oot  inst.,  I  was  on  dnty 
near  Fsstk  Hill,  whan  I  saw  an  engine  leave  with  two 
traoka.  The  eDgine  belonged  to  the  defendant.  It 
went  on  the  Wakefield-rcMbd,  thioagh  Sasaett,  into 
High  Bridge  Lane.  When  it  got  to  a  steep  part  the 
ensine  stopped.  I  then  meaaared  the  wheela  in  the 
preeenoe  of  the  eogine  driver  and  atoker.  The  hhid 
wheela  were  18in.  broad ;  ban,  aoroaa,  4|io.  broad,  and 
fin.  thick.  The  diatanoe  between  the  bar*  Sin.  I  then 
measured  the  front  wheela,  and  they  were  9in.  broad. 
The  engine  waa  regiatered  10  tona.  No.  3001.  The  front 
wheela  were  amooth. 

Cross-examined  by  Mr.  Ferns,  solicitor,  on 
behalf  of  the  defendant : 

It  appeared  that  the  front  wheela  were  in  aooord. 
anoe  with  the  Aot,  and  I  did  not  think  the  hind 
wheela  had  a  bearing  anrfaoe  of  9in. ;  not  a  oontinnona 
bearing  anrfaoe,  I  mean.  I  found  apaoea  betweea  the 
bare  of  the  hind  wheela  which  are  commonly  called 
*'  shoes,"  and  which  were  laid  Sin.  apart.  They  might 
▼ary  the  eighth  or  the  sixteenth  of  an  Inch.  The  m^l 
produced  U  a  true  re^reaentation  of  the  hind  wheel.  I 
did  not  think  it  in  accordance  with  the  Act,  in  oonae- 
quence  of  the  apaoea  being  left  between  each  ahoe.  I  had 
been  specially  directed  towarda  thia  eogine  the  day 
before.  I  reported  it  to  Sermant  Batty.  I  cannot  fix  a 
date  when  my  attention  was  nrat  called  to  it ;  perhapa  it 
waa  three  weeks  ago.  Sergeant  Batty  called  my  atten- 
tion. No  one  higher  than  a  police  officer  called  my  atten- 
tion to  the  engine.  I  haye  reports  of  caaea  tried  in  thia 
court.  I  read  a  caae  tried  at  Pootefract  aome  time  ago ; 
that  called  my  attention  to  thia  engine.  I  did  not  think 
the  wheela  were  in  accordance  with  the  Act  of  Parlia- 
ment on  account  of  the  apaoe  between  tiie  ahoea  and  the 
weight  not  being  continuous,  and  the  smooth  snzf  ace  of 
the  wheel  not  being  oontinnoas. 
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This  being  the  respondent's  case,  Mr.  Ferns 
addressed  the  Court  on  behalf  of  the  appellant, 
and  called  the  following  witness : 

David  (Grreigg,  of  the  firm  of  Messrs.  Fowler  and 
Co.,  steam  plough  manofactorers,  of  Leeds,  who 
said  as  follows : 

Traction  engines  are  made  at  our  plaoe.  I  know 
the  engine  the  property  of  Mr.  Stringer.  The  model 
prodnoed  is  a  oorreot  one  of  the  wbecdi.  There  is 
a  9in.  bearing  sarfaoe  or  more  on  the  hind  wheels  of  that 
engine.  If  no  shoes  were  on  the  wheels  it  wonld  haye  a 
yery  injnrioas  effect  apon  the  roads  from  the  slipping  of 
the  smooth  wheels,  and  the  diffioalty  in  a  progressive 
moyement.  The  bars  across  are  known  by  the  name  of 
"  shoes  "  throaghont  England,  Ireland^  and  Scotland. 
They  moye  oyer  the  road  maoh  more  easily,  and  consoli- 
date the  road,  acting  as  a  roller  apon  it. 

Gross-examined  by  Mr.  Sykes,  the  respondent : 

I  mean  a  continnoas  bearing  sarfaoe,  with  a  smootii— 

perfectly  smooth^sole — measore  two  soles  together,  and 

yoa  will  get  oyer  9in.  of  width  of  continaed  smooth  sar- 

taoe  at  any  point.    The  bars  apon  the  wheels  are  for  the 

Srotectionof  the  main  frame  of  the  wheels.  The  bars 
aye  a  tendency  to  bite  the  roads.  If  the  bars  were  off 
the  hind  wheels  the  engine  coald  work  only  half  a  load, 
and  would  injore  the  roads  maoh  more  than  it  does  now. 
The  engine  coald  not  work  without  the  shoes  with  the 
weight  it  had  on  that  day.  If  it  did  not  go  at  all  it 
womd  deteriorate  the  road  mach  by  making  holes  in 
it.  I  consider  that  in  soft  weather  a  wheel  of  that 
desoription  woold  go  better  than  one  of  a  smooth  sar- 
faoe and  do  less  dama^p.  I  have  seen  a  handred  engines 
at  work  with  smooth  tires. 

Be-examined  by  Mr.  Ferns  : 

I  am  now  speaking  from  practical  knowledge.  Sappos- 
ing  the  engme  was  shod  with  smooth  hind  bars,  the 
wfieels  wonld  slip,  tear  ap,  and  make  a  hde  in  the  road. 
I  consider  the  shoes  a  necessity. 

7.  The  respondent  contended  that  the  Act  re* 
quired  that  the  wheels  \)f  such  engine  should  be 
smooth  soled,  or  used  with  "  shoes,"  or  "  other 
bearing  surface  "  of  a  continuous  bearing  width  of 
nine  inches,  and  not  that  interstices  of  throe 
inches,  more  or  less,  should  intervene  between 
each  of  the  so-called  "  shoes." 

8.  Mr.  Ferns  contended,  on  behalf  of  the  appel- 
lant, that  the  wheels  were  in  accordance  with  the 
statute,  and  were  "  cylindrical,"  and  had  a  bearing 
surface  of  more  than  nine  inches,  taking  the 
measurement  across  the  wheels,  by  which  a  width 
of  a  little  more  than  four  and  a  half  inches  was 
gained  upon  each  of  the  two  shoes  that  wonld 
bear  upon  the  ground  at  one  time. 

9.  We,  the  said  justices,  after  hearing  the  whole 
of  the  evidence,  fined  the  appellant  3L,  and  costs 
12«.  6(2.,  together  3L  12s.  6a.,  for  the  said  offence, 
we  being  of  opinion  that  the  hind  wheels  attached 
to  such  engine  are  not  constructed  in  accordance 
with  the  statnte,  and  that  the  so-called  "  shoes'^ 
are  not  such  as  are  contemplated  by  the  Act. 

10.  The  question  of  law  arising  is,  Have  the 
hind  wheels  a  smooth  soled  bearing  surface  of  9in. 
as  required  by  the  24  &  25  Yict.  c.  70,  sect.  3,  and 
are  the  so-called  "  shoes  "  in  accordance  with  the 
statnte  P  And  the  opinion  of  the  court  is  there- 
fore asked  upon  this  point. 

The  3rd  section  of  the  stat.  24  &  25  y«ct.  a  70, 
upon  which  the  case  turned,  is  as  follows : 

Sect.  3 :  Every  locomotive  propelled  by  steam,  or  any 
other  than  animal  power,  not  drawing  any  carriage,  and 
not  exceeding  in  weight  three  tons,  shall  have  the  tires  of 
the  wheels  thereof  not  less  than  Sin.  in  width,  and  for 
every  ton  or  fractional  part  thereof  additional  weight, 
the  tires  of  the  wheels  thereof  shall  be  increased  lin.  in 
width ;  and  eyery  locomotiye  drawing  any  waggon  or 
carriage  shall  haye  the  tires  of  the  wheels  thereof  not 
less  than  9in.  wide,  bat  no  locomotive  shall  exceed  7ft.  in 
width  or  12  tons  in  weight,  except  as  hereinafter  pro- 


vided. And  the  wheels  of  every  looooiotive  shall  b^ 
cylindrical  and  smooth  soled,  or  used  with  shoes  or  oilier 
bearing  sarfaoe  of  a  width  not  leas  than  9in.  And  the 
owner  or  owners  of  any  loooau>tiye  used  contrary  to  the 
foreppoing  provisions  shall  for  eyery  each  offence,  on  ooa- 
^ction,  forfeit  any  sam  act  exceeding  51. 

It  appeared  from  the  model  of  the  wheel  referred 
to  in  tne  case,  and  which  was  produced  at  the 
hearing  before  the  magistrates  below,  and  in  the 
court  during  the  argument  of  the  appeal,  that 
the  outer  surface  of  the  tires  of  the  hind  vrheels 
in  question  were  18in.  broad,  and  that  the  bars 
or ''  shoes  "  of  iron  were  each  of  them  4^in.  broad 
and  about  20in.  in  length  from  end  to  end,  and 
that  they  were  bolted  on  upon  and  across  the 
outer  surface  of  the  tires  transversely  from  one 
edge  of  the  tire  to  the  other  in  an  oblique  or 
diagonal  direction,  and  that  there  was  an  interval 
of  space  of  3in.  between  each  shoe. 

Appellant's  points. — ^That  the  conviction  is  bad 
on  tne  grounds  that  the  hind  wheels  of  the  loco- 
motive engine  at  the  date  in  the  information 
mentioned  were  used  with  shoes  having  a  bearing 
surface  of  a  width  of  not  less  than  9in.  within  the 
meaning  of  sect.  3  of  the  24  &  25  Vict.  c.  70. 

Bespondent's  points. — First.  That  the  convic* 
tion  was  right;  secondlv,  that  the  wheels  of  the 
engine  were  not  used  with  "  shoes  or  other  bearing 
surface  of  a  width  not  less  than  9in."  within  the 
meaning;  of  24  &  25  Yict.  c.  70,  s.  3 ;  thirdly,  that 
the  engme  or  locomotive  constructed  as  described 
in  the  case  was  used  contrary  to  the  provisions  of 
24  &  25  Viot.  c.  70. 

Forbes  (with  him  was  Day,  Q.G.),  for  the  appel- 
lant, contended  that  the  appellant  had  oomplied 
with  the  provisions  of  the  statute  (24  &  25  Yict. 
a  70),  which  it  must  be  remembered  was  a  penal 
one,  and  so  should  receive  the  strictest  interpre- 
tation. The  3rd  section,  which  was  the  section  in 
question,  directed  that  the  wheels  of  these  locomo- 
tive engines  should  be  *'  oylindrical  and  smooth 
soled,  or  used  with  shoes  or  other  bearing  snrfiaoe 
of  a  width  not  less  than  9in."  Nowjbhe  wheels 
here  were  "  cylindrical,"  and  though  not  **  smooth 
soled,"  they  yet  fulfilled  the  alternative  require- 
ment of  the  section  by  "  being  used  with  shoes  or 
other  bearing  surface  of  a  width  not  less  than 
9iu."  [Kbllt,  C.B.— Which  do  yoa  call  the 
width? J  Across  the  nm  or  tire  of  the  wheel 
from  one  side  to  the  other.  The  hind  wheels  were 
18in.  broad,  and  these  iron  bars  or  "  shoes,"  as  they 
were  technically  and  universally  called,  were  about 
20in.  in  length  from  end  to  end  one  waVi  and  4^in. 
in  breadth  from  side  to  side  the  other  way.  Thej 
were  fastened  or  bolted  on  upon  the  surfiK^e  of 
the  nms  or  outer  circumference  of  the  wheelst 
being  placed  transversely  in  an  oblique  or  diagonal 
position  across  the  circumference  of  the  wheel, 
and  there  was  a  space  of  about  Sin.  between 
each  bar.  The  evidence  of  an  engineer  called  on  the 
part  of  the  appellant  proved  conclusively  thst» 
taking  two  shoes  together,  there  was  always  a  bear- 
ing surface  or  pressure  upon  the  road  of  not  less  than 
lOiin.  The  question  is  whether  the  Act  recjuires  the 
*'  width  "  to  be  continuous,  or  whether  it  is  suffi- 
cient that  the  "  bearing  surface  "  should  be  of  that 
width,  though  it  might  not  be  "  oontinaons.'* 
[Eellt,  C.B.— What  is  the  object  of  the  3in.  interval 
between  the  shoes,  and  why,  if  without  the  shoes 
there  would  be  a  "  smooth  soled "  wheel,  are  the 
shoes  usedP]  The  interval  is  in  order  the  beUer 
to  bite  the  road,  and  give  leverage  to  draw  the 
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load.  Withoat  the  shoes  the  road  woald  be 
serioQslj  damaged,  as  explained  bj  the  appellant's 
witness,  David  Greigg.  To  maintain  the  respon- 
dent's oonstraction,  the  word  "  continuous  "  must 
be  imported  into  the  section,  which  would  then 
read  as  "shoes,  or  other  bearing  surface  of  a 
oontinaons  width  of  not  less  than  9in."  The 
Legislature,  however,  has  not  so  said,  and  the 
court  will  not  so  construe  the  section.  These 
"shoes"  are  perfectly  well  known  things,  and 
have  long  been  in  constant  use,  and  the  Legisla- 
ture would  not  have  used  the  word  had  a  con- 
tinuous bearing  been  intended,  for  without  the  3in« 
interval  the  wheels  would  be  smooth,  and  more 
injury  be  done  to  the  road. 

Oave,  Q.C.  (with  8,  Tennant)  for  the  respondent 
contra,  supported  the  conviction. — By  the  section 
the  wheels  must  "be  cylindrical  and  smooch 
soled,  or  used  with  shoes  or  other  bearing  surface 
of  a  width  not  less  than  9in."  Now  these  wheels 
were  used  with  *'  shoes,"  and  not  any  **  other  bear- 
ing surface,"  and  the  shoes  were  of  a  width  less 
than  9iQ.,  being,  in  fict,  only  4iin.  wide.  There  are 
two  measures  here,  the  length  of  the  shoe  from 
end  to  end  of  it  as  it  lies  transversely  across  the 
tire  of  the  wheel,  and  its  breadth  from  side  to 
side,  which  is  4r^in.  Its  *'  width  "  is  that  latter 
measure, '  and  the  "  width  "  required  by  the 
Act  is  across  the  "  shoe,"  and  not  across 
the  tire  of  the  wheel.  What  is  wanted  is  not  the 
transverse  width  across  the  wheel,  for  if  so  the 
shoe  might  be  18in.  to  20in.  wide  or  long  in  thac 
direction,  and  only  lin.  wide  the  other  way,  and  so 
would  cut  into  the  road  like  a  knife,  which  it  was 
the  Legislature's  especial  object  to  prevent.  If 
the  respondent's  construction  is  right  a  cog  wheel 
might  be  used.  The  very  thing  which  the  appel- 
lant's witness,  Greigg,  said,  this  biting  surface  of 
the  wheel  enables  to  be  done,  namely,  the  dragging 
along  twice  the  weight  than  could  otherwise  be 
haul^  by  the  engine,  is  what  was  expressly 
meant  to  be  prevented.  Here  there  is  not  an  un- 
interrupted pressure  of  not  less  than  9in.  [Ebllt, 
G.B. — You  say  they  have  no  right  to  borrow  a 
portion  of  the  width  of  one  shoe  and  add  it  to  that 
of  another  P]  Exactly  so.  If  the  "  width  "  is  not 
as  the  respondent  contends  for  wUere  is  it  to  stop  P 
It  might  be  redueed  to  even  half  an  inch,  and  a 
mere  line  cannot  be  called  a  "  bearing  surface." 
The  conviction  was  right,  and  should  be  affirmed. 

Forbes,  in  reply. — Under  this  section  the 
"  width  "  is  to  be  measured  across  the  wheel.  In 
three  or  four  places  the  word  "  width,"  as  applied 
to  the  *'  tires  ",of  wheels,  is  used  in  a  way  p?ainly 
showing  that  that  is  so,  and  that  the  Legislature 
contemplated  a  "  width  "  across  the  wheel.  "  Oogs" 
are  not  *'  shoes,"  and  "  shoes  "  are  well  and  uni- 
versally known  things.  The  Act  requires  a  bear- 
ing surface  of  9in.  at  least,  and  here  it  was  proved 
and  admitted  there  was  a  bearing  of  lO^in.  The 
word  ''  continuous  "  is  not  in  the  Act,  and  it 
would  not  be  better  for  the  road  if  it  were.  If 
shoes  are  to  be  used  at  all  there  must  be  an  interval, 
and  the  question  is  whether  the  shoes  are  to  be  put 
on  straight  across  or  diagonally. 

ExLLT,  O.B. — It  appears  to  me  that  this  con- 
viction must  be  affirmed.  The  words  of  the  Act 
of  Parliament,  by  which  of  course  we  are  bound, 
are  not,  when  looked  at,  ambiguous  in  themselves, 
and  they  can  admit  of  but  one  meaning,  though, 
undoubtedly,  when  applied  to  the  portions  of  a 
wheel  of  an  engine,  as  in  the  present  case,  a  doubt 
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may  be  raised  upon  their  true  construction.  Now, 
the  words  of  the  3rd  section  of  the  Act  of  Parlia- 
ment are  "No  locomotive  shall  exceed  7ft.  in  width." 
No  doubt  there  the  word  "width"  means  the 
entire  width  of  the  locomotive  across  and  through- 
out, from  the  outer  edge  of  one  wheel  to  the  outer 
edge  of  the  opposite  wheel.     The  section  then 
goes  on — "  or  twelve  tons  in  weight  except  aa 
hereinafter  provided,  and    the  wheels  of  everr 
locomotive  shall  be  cylindrical  and  smooth  soled. 
There  is  there  a  certainty  of  an  equal  uniform  pres- 
sure from  one  side  of  the  wheel  to  the  other  through- 
out both  the  entire  width  and  the  entire  circum- 
ference, or  the  portion  of  the  circumterence  of  the 
wheel  which  passes  over  the  road,  and  no  question 
could  arise    upon    that.      But  as   the   object  is 
that  there  should  be  a  certain  degree  of  pres- 
sure upon  the   road  under   what  is   called   the 
"  beanng  surface,"  we  must  look  to  see  how  the 
Legislature  expresses  itself  when  it  deals  with  the 
case  not  of  a  cylindrical  and  smooth  soled  wheel, 
but  of  a  wheel  with  "  shoes  or  other  bearing  sur- 
face.'*   Now  the  words  are  "  or  used  with  shoes 
or  other  bearing  surface  of  a  width  of  not  less 
than  9in."    I  think  that  means  that  whatever 
may  be  the  portion  of  the  circumference  of  the 
wheel  which  it  is  supposed  presses  the  road  at  any 
one  instant  of  time  as  the  wheel  moves  along  over 
the  surface  of  it,  there  must  be  one  uniform  and 
one  uninterrupted  pressure  from  side  to  side  of 
the  wheel,  whatever  may  be  the  amount  of  weight, 
and    that  such  pressure  or    "  bearing  surface " 
should  be  of    the  uninterrupted  and  unbroken 
width  of  9in.  at  least.    Whether  practically  it 
really  has  any  different  effect  upon  the  road  itself 
which  is  thus  pressed  upon,  if  there  is  an  interrup- 
tion or  interval  between  each  of  these  shoes,  when, 
although  there  may  be  a  pressure  upon  the  whole 
surface  of  the  road  of  9in.  width  between  one  side  of 
the  wheel  and  the  other,  it  is  still  an  interrupted 
pressure,  or  whether  it  has  any  different  effect 
upon  the  motion  of  the  engine  or  carriage,  I  cannot  , 
undertake  to  say.    But  if  there  were  to  be  a  pres- 
sure at  three  or  four  different  points,  or  over  three 
or  four  different  spaces  or  portions  of  the  spaces  of 
the  wheel,  amountiing  altogether  to  not  less  than 
9in.,  it  by  no  means  follows  that  that  would  cause 
the  same  degree  6f  pressure  on  the  road  as  if  the 
pressure  were  an  uninterrupted  one.    I  care  not 
whether  the  distance  or   space  across  from  one 
side  of  the  rim  or  outer  circumference  of  the  wheel 
is  called  "  breadth  "  or  "  width."    The  "  width,"  as 
the  term  is  used  in  the  Act  of  Parliament,  means  here 
the  measurement  from  one  side  of  the  shoe  to  the 
other  across  its  narrower  space  of  4^in.  parallel 
with  the  circumference  of  the  wheel,  and  not  across 
or  from  one  end  to  the  other  of  the  longer  space 
of  about  20in.  of  the  shoe.    But  however  that  may 
be,  I  think  that  the  "  width  "  required  by  the  Act 
cannot  be  made  up  of  separated  and  interrupted 
portions  of  pressure,  or  by  adding  the  4^in.  of  one 
shoe  to  the  4iin.  of  the  other,  but  that  it  must  be 
the  pressure  of   one  uniform  and  uninterrupted 
"  bearing  surface  "  from  one  side  of  the  tire  of  the 
wheel    to    the  other,   of  a   width   not  less  than 
9in.    in    itself,    such    width    being    a    portion 
of  the  circumference  of  the  wheel.    Now,  that  is 
not   the  case    here,    and    I    cannot    think    that 
the   statute   has   been  complied   with.    I    think 
it    would    be    speculating    upon    mere    possi- 
bilities and  as  to  matter  upon   which  nothtncr  is 
demonstrated,  and  as  to  which  nothing  could  be 
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taken  for  i^Biited,  to  Bay  that  the  preBsnre  may  be 
divided  into  two  or  more  parts;  and  if  divided 
into  two  parts,  it  ooald  be  divided  as  well 
into  a  dozen.  It  is  safer,  therefore,  in  my  opinion, 
to  adhere  strictly  to  the  Aot  of  Parliament,  and  to 
take  the  words  of  it  in  their  ordinary  sense, 
SMnely,  as  meaning  that  the  pressare  from  one 
side  of  the  wheel  to  the  other  must  be  not  merely 
that  of  the  18in.,  the  width  between  one  edee  of 
the  tire  or  circumference  of  the  wheel  and  the 
oiher»  bat  also  the  pressare  on  the  road  at  every 
moment  of  time  of  an  nninterrapted  and  nnbroken 
width  of  '*  bearing  surface,"  of  not  less  than  9in. 
Under  these  circumstauces,  and  for  these  reasons, 
therefore,  I  am  of  opinion  that  this  conviction 
mnst  be  affirmed,  and  that  oar  judgment  most  be 
in  favour  of  the  respondent. 

Gliasbt,  B. — If  I  formallj^  differed  from  my 
Lord  Chief  Baron,  I  should  give  my  reasons  fully 
for  doinff  so ;  but,  as  I  cannot  bring  m^  mind  to 
ffive  a  different  judgment  from  that  which  he  has 
jaat  pronounced,  I  do  not  think  that  it  would  be 
proper  for  me  to  ffive  reasons  for  a  conclusion 
which  I  do  not  think  I  can  make  the  foundation 
of  a  judgment.  I  can  only  sav  that  oertainlv,  in 
the  course  of  the  argument,  I  felt  disposed  to  think 
that  the  decision  arrived  at  by  the  magistrates  was 
wrong,  and,  indeed,  at  present,  perhaps,  if  I  were 
dealing  with  this  case  without  the  assistance  of  my 
lord,  l  might  still  think  that  there  had  been  such 
a  sufficient  and  substantial  compliance  with  the 
Act  of  Parliament  as  to  place  the  defendant  (ap- 
pellant) out  of  the  reach  of  the  penalty  by  the 
engine  always  having  a  bearing  surface  of  at  least 
9in,  But  in  a  case  where  it  is  doubtful,  and  upon 
which  I  should  always  feel  some  doubt  myself, 
inasmuch  as  the  Aot  of  Parliament  contains  no 
precise  description  of  the  way  in  which  the  re- 
quired bearing  surface  of  not  less  than  9in.  in 
width  is  to  be  procured,  and  as  my  Lord  entertains 
a  tolerably  clear  opinion  upon  the  subject,  I  agree 
with  his  decision,  that  there  should  be  judgment 
ibr  the  respondent,  affirming  the  conviction,  and 
with  costs. 

Judgment  for  the  respondent,  affirming  the 
eonvhetton^  with  coste. 

NoTa.~J'or6M,  at  the  ooDolatioii  of  the  oue,  aaked  for 
Imivb  to  appaal,  tiie  omo  being,  he  said,  of  great  import- 
anoa,e8peotallv  in  the  North  of  Eogland,  where  nnmerons 
enginea  of  a  similar  conatraotion  were  in  nse. 

The  Oonrt  expressed  an  opinion  that  they  thought  he 
ought  to  have  anoh  leave.  Bat  on  a  sabeeqaent  oaj 
(7ih  Feb.) 

Clvasbt,  6.,  said  he  had  looked  into  the  Appellate 
Jnriadiotion  Aot  of  1876  (39  A  40  Yiot.  c  58),  and  found 
that  by  seot  20  of  that  Aot  the  power  to  grant  an  appeal 
ia  snoh  a  oaae  waa  taken  aw«y. 

Forhee  said  he  had  alao  oonanlted  the  Aot,  and  had 
dome  to  the  same  ooneloaion,  and  had  advised  the  appel- 
lant not  to  oontinae  the  appeal. 

Solicitors  for  the  appellant.  Pitman  and  Lcme, 
agents  for  Francis  Ferns,  Leeds. 

Solicitor  for  the  respondent,  Oeorge  Badham, 
agent  for  Marsden,  WiUiams,  and  Co,,  Wakefield. 

Wednesday,  Jan.  24,  1877. 

KsBinB  V,  Dabhwood. 

Inhabited  house  duty —  Exemption  —  House  oeeu" 
pied  for  professional  purposes  with  caretaker  a< 
night— hi  Qeo.  3,  c.  25,  s.  I,  5  Geo.  4,  c.  44, 
8,  4;  32  ^  33  Vict.  c.  14,  s.  11. 

By  57  Cko.  3,  6.  25,  s.  1,  houses  occupied  for  the 
purposes  qf  trade,  and  in  which  no  earetaker 


sleeps  at  night,  are  made  eoBompt  from  aesessmeeU 

to  inhabited  house  duty. 
By  5  Oeo.  4,  c.  44,  s.  4,  this  eaMmption  is  esatended 

to  houses  occupied  for  professional  purposes  m 

which  no  caretaker  sleeps  cU  night. 
Pj/  32  ^  33  Vict.  c.  14,  s.  11,  any  tenement  or  part 

of  a  tenement  occupied  as  a  house  for  the  purpoees 

of  trade  only  is  rnade  exempt,  even  though  a  ser* 

vant  or  other  person  may  dwell  therein  for  the 

protection  thereof. 
Held  thai  the  further  exemption  given  6y  32  4*  ^ 

Vict,  c  14,  8.  11,  does  not  eaatend  to  houses  occn^ 

pied  for  professional  purposes ;  and  that,  therefore, 

a  house  partly  occupied  for  professional  purposes 

and  in  which  a  caretaker  steeps  at  night,  is  tiabU 

to  atsessment 
Oasb  stated  for  the  opinion  of  the  Exoheqaer  Di- 
vision under  37  Yict.  o.  16,  s.  9. 

At  a  meeting  of  the  commissioners  for  the 
general  purposes  of  the  Income  Tax  Acta  and  for 
the  Acts  relating  to  the  inhabited  house  duties  for 
the  city  of  London,  held  for  the  purpose  of  hearing 
appeals,  Mr  Peyton  Dashwood  appealed  againss 
an  assessment  to  the  inhabited  house  duties  of 
20002L  at  ninepence  in  the  pound,  in  respect  of  the 
premises  74  and  75,  Mark-lane,  for  the  years  1874 
and  1875. 

The  premises  were  occupied  bv  Mr.  Dashwood, 
who  is  a  land  speculator,  as  well  as  a  land  agent, 
and  also  by  fourteen  traders,  as  well  as  by  two 
solicitors,  one  engineer  and  a  naval  architect,  and 
by  a  caretaker  at  night. 

The  appellant  claimed  exemption  under  sect.  11 
of  32  &  ^  Vict.  c.  14,  contending  that  the  entire 
premises  were  occupied  solely  for  the  purposes  of 
trade  within  the  meaning  of  the  above  statute. 
The  surveyor  objected  that,  as  Mr.  Dashwood,  the 
owner,  and  the  other  professional  men  i^ve 
referred  to,  oocopied  the  premises,  they  oould  not 
be  considered  to  be  used  lor  the  purposes  of  trade 
only. 

The  commissioners,  however,  g^nted  relief  on 
the  grounds  that  the  sect.  11  of  32  4  33  Yict. 
c.  14  must  be  read  with  and  construed  in  harmony 
with  5  Q^eo.  4  o.  44,  s.  4. 

Whereupon  the  surveyor  declared  his  dissatis- 
faction with  their  decision,  and  duly  required  the 
commissioners  to  state  and  sign  a  case  for  the 
opinion  of  the  Exchequer  Division  of  the  Hii^h 
Court  of  Justice,  and  this  case  waa  stated 
accordingly. 

The  material  statutes  are  as  follows : 

57  Geo.  3,  o.  25,  s.  1,  after  recitins  that  duties 
on  inhabited  houses  were  granted  by  48  Qeo.  3, 
a  55,  sch.  B.,  continues : 


1 


And  whereas  it  ia  beoome  uaoal  m  eitic 
towna  and  other  plaoes  for  one  and  the  aanie  person, 
for  each  peraon  where  two  or  more  peraona  are  in 
nerahip,  to  oocnpy  a  dweliing-hoaae  or  dwelling- honaea 
for  their  rei^idenoe,  and  at  the  ^aoie  time  one  or  or 
aeparate    and    distinot    tenements    or    bnildfaigs, 
parta  ef  tenements    or    buildings,    for    the 
of  trade,  or  aa  warehonaes  for  lodging  gooda, 
or   merohandiae    therein,   or  aa    ahope    or    oo 
hoaaea,  and  to  abide  therein  in  the  daytime  only  for 
pnrpoaea  of  aaoh  tradea  reapectively  which  have 
charged  with  the  aaid  recited  dntiea,  althon^  no 
ahali  inhabit  or  dwell  thereia  m  the  night  tune, 
is  expedient  in  each  oaaea  to  exempt  frun  the  aaid 
anoh  tenements  or  bnildinga,  or  parts  of 
bnildinga,  aa  are  or  ahall  be  aolelv  employed  for  the 
poaea  herein-mentioned.    Be  it  uier«ore  enaeted  .  . 
that  from  and  after  the  5th  day  of  April  1817,  on 
proof  made  in  the  manner  herein  oirsoted,  to  the 
tion  of  the  respeotive  oommisBiimers  acting  ia  the 
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tion  of  the  nid  reoitBd  Aet,  ibat  any  person  or  may 
Bombor  of  penona  in  pwrtn«nhip  together  rsepeotirely 
ooenpy  a  tenement  or  boilding  or  part  of  a  tenement  or 
pert  of  a  baildinf ,  whiob  enall  haTo  preyionaly  been 
oeenpied  for  the  pnrpoee  of  raeidenoe  onij,  ae  ahonie  for 
Ute  pnrpose  of  trade  only,  or  as  a  warehonse  for  the  sole 
pnrpoee  of  lodging  goods,  wares,  or  merchandise  therein, 
or  as  a  shop  or  oonnting-honse,  no  person  inhiibitang, 
dweDiiig,  or  abiding  therein,  ezoept  in  the  daytime  only, 
for  the  i>arpo8e  of  sneh  trade,  sncn  person  or  each  of  saoh 
parsons  in  partnership  respectiTely  residinff  in  a  separate 
end  distinot  dweUiag-honse,  or  pvt  of  a  awelling-honse 
ehsrged  to  the  dntSes  nnder  the  said  Aot,  itshaU  be 
lawful  for  the  said  oommissioners,  aooording  to  the  pro- 
Tisione  of  this  Aot,  to  discharge  the  assessment  made  for 
that  year  in  ren>eot  of  snoh  tenement  or  bnilding  which 
shall  be  so  nsed  for  the  purpose  of  trade,  or  so  employed 
ss  a  warehonse  for  the  sole  purpose  of  lodging  goods, 
wares,  or  merohandira  therein,  or  as  a  shop  or  oonntinff- 
honee,  anything  in  this  said  Aist  to  the  oontnuy  notwith- 
standing. 

Sect.  4  of  5  Geo.  4,  o.  44,  after  reciting  the  ex- 
emption by  57  Geo.  3,  a  55,  sect.  1,  to  persons 
oocapjinff  hoasee  for  the  parposes  of  traoe,  pro- 
ceeds as  follows: 

And  wbersas  it  is  expedient  to  extend  the  said  exemp- 
tions to  the  oases  herein  mentioned,  be  it  further  enacted 
that  upon  sll  assessments  to  be  made  for  any  year  oom- 
mencing  from  and  after  the  5th  day  of  April,  1824,  the 
tuoTisions  in  the  said  Aot  contained  for  granting  exemp- 
tions from  the  said  duties  to  persons  in  vade,  in  respect 
of  honaee,  tenements,  or  buildings  in  the  said  Act 
dssoribed,  shall  and  may  be  extended  and  applied  by  the 
rsspeotiYe  oommissioners  and  oflftcers  aoting  in  the  exeou- 
tkm  of  the  said  Act,  and  of  this  Aot,  on  due  proof,  to  all 
and  e7ery  person,  or  aay  number  of  persons  in  partner- 
ship together,  for  and  in  respect  of  anjr  house,  tenement, 
orbuilmn^,  or  part  of  a  tenement  or  building,  in  the  said 
Aet  deeonbed,  whioh  shall  be  used  by  such  person  or  perw 
■one  as  offioee  or  oounting  houses  for  the  purposes  of 
sieroiaiiig  or  oarrying  on  any  profession,  Tooatlon, 
businesa  or^oalling,  bv  which  such  person  or  persons 
shaU  seek  a  lirelihood  or  profit,  no  person  inhabiting, 
dwelling,  or  abiding  therein,  except  in  the  day  time  only, 
for  the  pnrpoee  of  snoh  profession,  Tooation,  business  or 
oalling,  snoh  pereon  or  each  snoh  person  in  partnership 
isspootiTely  residing  in  a  distinct  and  separate  dwelling 
house  or  part  of  the  dwelling  house  chMged  with  sunn 
duties. 

92  db  33  Yict.  0. 14,  sect.  11  enacts  that — 

From  and  after  the  5th  day  of  April,  1869,  anj  tene- 
aisnt  or  part  of  a  teoement  oocupied  as  a  house  for  the 
porpoees  of  trade  only,  or  aa  a  warehouse  for  the  sole 
perpoae  of  lodging  goods,  waree,  or  merchandise  therein, 
erss  a  shop  or  oounting  house,  or  being  used  as  a  shop 
or  oounting  house,  shall  be  exempt  from  ii^bited  house 
daties,  although  a  serrant  or  other  person  may  dwell  in 
■uoh  tenement  or  part  of  a  tenement  for  the  protection 
theieof. 

The  SolicitoT'Oeneral  (Sir  HardiDge  Giffard, 
Q.C.),  (The  Attamey-Oeneral,  Sir  J.  Holker,  and 
Dieeu  with  him)  for  the  appellant,  contended  that 
the  decision  of  the  magistrates  was  clearly  erro- 
neoas,  the  case  being,  in  fact,  concluded  by  that  of 
Ruahy  ▼.  NewUm,  L.Bep.  10  Ex.  322. 

Herfchell,  Q.C.  {PhiUipe  with  him). — I  am  not 
going  to  argae  the  point  which  was  decided  in  that 
case,  viz.,  that  in  aesessing  the  premises  no  abate- 
ment can  be  made  nnder  32  &  33  Vict,  c  14,  s.  11, 
in  respect  of  those  parts  of  a  house  which  are 
occupied  for  the  purposes  of  trade  only.  The  point 
here  to  be  arguea  is  the  one  which  was  conceded 
by  the  counsel  for  the  respondent  in  that  case,  and 
probably  conceded  because  they  were  not  aware  of 
an  Act  which  was  not  cited  in  the  argument,  viz., 
5  Gea  4,  o.  44,  s  4.  The  argument  of  the  respon- 
dent in  this  case  is  that  the  whole  house  is  exempt 
from  assessment.  Sect.  11  of  32  &  33  Yict.  c.  14, 
must  be  construed  by  the  light  of  the  statutes 
which  preceded  it    The  first  is  that  of  57  Geo.  3, 


0.  25,  sect  1.  That  Aot  only  exempted  houses 
occupied  for  the  purposes  of  trade,  and  in  whidi 
there  was  no  care-taker  at  night.  The  Legislature 
then  thought  it  advisable  to  extend  this  exemption 
to  houses  oocupied  for  professional  purposes,  and 
the  Act  of  5  Geo.  4,  c.  44^  was  accordingly  passed 
for  that  purpose.  By  this  provision,  supposing  there 
was  no  care-taker  at  night,  the  house  in  question 
would  clearly  be  exempt  from  assessment.  I  most 
concede,  however,  that  here  a  care-taker  did  sleep  in 
the  house  at  night,  but  I  contend  that  the  house 
is  exempt  notwithstanding.  The  legrislatnre 
deemed  it  expedient  and  right  that  these  pro- 
visions should  be  extended  to  cases  where  the 
houses  were  occupied  for  the  purpose  ahove 
mentioned,  and  where  persons  may  dwell  for  the 
purpose  of  protection  only,  and  in  consequence 
82  &  33  Yict.  c.  14,  s.  11,  was  passed.  That 
clearljT  must  be  taken  to  include  both  houses 
occupied  for  the  purposes  of  trade,  and  those 
occupied  for  professional  purposes.  It  is  true 
the  words  used  are,  "  occupied  for  the  purposes  of 
trade  only,"  but  by  that  expression  the  legislature 
must  be  taken  to  have  intended  to  include  houses 
occupied  for  professional  purposes  also.  In  this 
case  the  house  was  used  partly  for  trade,  partly 
for  professional  purposes.  It  is  clearly  exempt, 
therefore,  under  the  first  two  Acts ;  and  32  &  83 
Yict.  c  14,  s.  1 1,  which  extends  the  exemption  in 
the  first  case  to  cases  where  there  is  a  care-taker 
at  night,  extends  it  also  in  a  similar  case  to  the 
second  exemption. 

T^  SoUeitor-Qeneral  in  reply. — The  sole  ques- 
tion is  this :  Is  5  Geo.  4,  c.  44,  incorporated  in 
the  provisions  of  32  &  33  Yict.  c.  14,  s.  11 P 
Clearly  not.  The  words  of  the  Act  are  clear  and 
precise,  that  the  extended  exemption  as  to  care- 
takers shall  apply  only  to  houses  oocupied  for  the 
purposes  of  tnule.     He  cited 

Appeal  of  SeotUsh  Widowt*  Fund  and  Life  Aseuiramee 
Company,  reported  by  the  Commissioners  of  the 
Inland  Bevenue,  from  the  shorthand  writer's  notes. 

Exohequer  Cases  of  Ghreat  Britain,  part  2,  p.  8. 

Gleasbt,  B. — We  have,  in  this  case,  to  construe 
the  11th  section  of  32  &  33  Yict.  c.  14,  and  we  are 
called  upon,  in  giving  a  construction  to  it,  not 
to  be  guided  by  the  words  it  contains.  But 
I  do  not  think  they  will  bear  such  exten- 
sion. The  language  of  the  Act  is  clear,  and  I 
should  say  precise,  and  free  from  all  ambiguity. 
It  makes  use  of  the  words  '*  for  the  purpose  of 
trade  only."  There  is  no  ambiguity  there.  It  is 
right  to  encourage  trade,  and  it  is  satisfactory  to 
be  able  to  say  tlmt  one  can  see  a  reason  for  using 
these  words.  But  then  the  section  goes  on  to 
enumerate  other  particular  exemptions  showing 
that  there  are  premises  exempted  which  are  oc- 
cupied for  purposes  not  coming  strictly  within 
the  expression  **  trade,"  bat  connected  with  it,  as 
warehouse,  Ao.  We  are  asked,  then,  to  depart  from 
this  clear  language  on  the  ground  that  by  a  pre- 
vious statute  the  exemption  has  been  granted  to  a 
limited  extent  to  houses  occupied  for  professional 
purposes.  Mr.  Herschell,  in  fact,  says  that  because 
by  5  Geo.  4,  c.  44,  the  limited  exemption  given  to 
houses  occupied  for  the  purposes  ot  trade  is  ex- 
tended to  those  occupied  for  professional  purposes, 
therefore  the  further  exemption  granted  by 
32  &  33  Yict.  c.  14,  8.  11,  to  houses  occupied  for 
the  purposes  of  trade  only  must  as  a  necessary 
consequence  be  supposed  to  be  likewiue  extended 
to  those  also  which  are  occupied  for  professional 
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parpoees.  I  think  there  is  no  ground  for  that 
argnment,  nor  can  I  see  any  reason  why  the  Legis- 
latare  shoald  so  have  enaobed. 

Pollock,  B. — I  am  qnite  of  the  same  opinion, 
and  will  only  say  a  few  words  with  regard  to  Mr. 
Hersoheirs  argament.  He  spoke  of  this  as  being 
either  a  autu  f/misaus  or  a  nse  of  language  whicn 
•mounts  to  elision  of  a  part  of  the  section ;  and  he 
WP^OB  upon  us  to  import  words  into  the  statute 
whioh  are  not  to  be  found  there.  I  do  not  think 
that  the  Legislatore  can  be  charged  with  that 
omission.  The  whole  of  the  difficulty  arises  from 
the  fact  that  it  is  not  usual  now  to  commence  an 
Act  of  Parliament  with  a  preamble.  It  seems  to 
me  that  the  Legislature  may  well  hare  intended 
in  sect.  11  to  limit  the  extra  exemption  to  houses 
occupied  for  the  purpose  of  trade.  In  the  case  of 
a  professional  man  it  may  well  be  that  he  may 
have  a  dwelling  in  the  country  as  well  as  profes- 
•ional  chambers  which  are  substantially  like  a 
second  residence,  in  which  case  one  can  under* 
stand  why  the  Legislature  should  not  wish  to 
extend  the  exemption. 

Judgment  for  the  appeUcmt  vnthotU  eoaU. 

Solicitors  for  the  appellant,  Solicitor  of  Inland 
Bevenue, 
Solicitor  for  the  respondent,  i^.  B.  Phillips, 


Friday,  Feb.  2, 1877. 

HiKDS  V.  Tbbiko. 

TolU — Exemption  from — Carriage  employed  in 
Her  Majesty" %  service  under  the  provisions  of  the 
Mutiny  Act  (39  Vict.  c.  8),  sects.  68,  86. 
By  sect.  86  of  the  Mutiny  Act  (39  Vict.  c.  8)  a  toU 
coUeetor  is  made  Uahle  to  a  penalty  if  he  shall 
demand  and  receive  toU  {inter  alia)  *'for  any 
ea/rriages  or  horses  belonging  to  Her  Majesty ,  or 
employed  in  her  service,  wider  the  provisions  of 
thu  Act.**  By  sect.  6Stfor  the  regular  provision 
of  carriages  for  Mar  Majesty's  forces  and  their 
baggage  in  their  marches,  power  is  given  to 
eonstables,  upon  warrants  issued  by  justices 
within  their  several  jurisdictions,  to  provide 
eairriages  and  horses  for  employment  in  Her 
Majesty's  service',  and  the  section  proceeds  to 
enact  how  and  under  wtiat  circumstances  this  can 
be  done.  The  respondent,  an  officer  in  Her 
Majesty's  service,  in  pursuance  q/^  an  order  to 
proceeafrom  his  official  residence  at  one  place  to 
anottier  in  the  Isle  of  Wight,  made  a  part  of  the 
journey  in  uniform  %n  his  oum  dogcart,  drawn  by 
his  own  horse,  and  upon  nrrival  at  the  appeUantfs 
toll  bar  was  charged  a  toll  in  respect  of  his 
carriage,  which  he  paid  under  protest.  It  was 
necessary  that  the  respondent  shoutd  have  a 
carriage  to  tah^  several  official  books  and  things 
he  was  directed  6v  order  to  take  to  his  destina- 
tion, and  if  he  had  hired  a  carriage  the  cost  of 
hiring  wovld  have  been  allowed  to  him. 
The  appellant  having  been  convicted  by  justices 
under  sect.  86  of  39  Vict.  c.  S,for  taking  this  toll  : 
Held,  on  apveal  that  sect.  86  only  ea^empted  car* 
riages  employed  under  and  by  virtue  of  sect.  68  of 
the  Art ;  that  the  carriage  ia  qttestion  was  there- 
fore not  employed  in  Her  Mnjtstys  service  under 
the  provisions  of  the  Act,  and  that  the  conviction 
was  accordingly  unong. 
Casb  stated  by  Justices  for  the  Oounty  of  South- 
ampton for  the  division  of  the  Isle  of  Wight,  on 
appeal  from  their  deoiaion  convicting  the  appellant 


on  an  information  charging  for  that  he,  beine  a 
tollgate  keeper  and  collector  of  tolls,  did  on  3uth 
May  1876,  at  Hnnuyhili,  unlawfully  and  illegally 
demand  and  receive  a  certain  toll,  to  wit  3(2.,  from 
the  respondant,  in  respect  of  a  certain  carriage 
employed  in  the  service  of  Her  Majesty,  the  re- 
spondent being  an  officer  and  on  duty  and  in  uni- 
form, contrary  to  sect.  86  of  39  Yict.  c.  8.  Upon 
the  hearing  of  the  information  it  was  found 
as  a  fact  that  the  respondent  was  a  lieutenant- 
colonel  in  the  Boyal  Artillery  and  a  colonel  in  the 
army.  That  on  the  26th  May  1876  he  received  an 
order  to  proceed  from  his  official  residence  at 
Wimboume,  in  Dorsetshire,  to  Yaverland  Fort  in 
the  Isle  of  Wight.  In  pursuance  of  that  order, 
and  on  the  journey  from  Wimbourne  to  Taver- 
land,  the  ref>pondent,  on  the  Slst  of  May,  left 
Yarmouth  in  uniform  in  his  own  dogcart,  drawn 
by  his  own  horse,  and  proceeded  to  the  tollbar  at 
Hnnnyhill,  where  the  sum  of  3d.  was  demanded  of 
him  by  the  appellant  and  paid  under  protest.  It 
was  also  proved  that  it  was  necessary  that  the 
respondent  should  have  a  carriage  to  take  the 
several  books  and  thinffs  he  was  directed  to  take 
to  Yaverland  Fort,  and  that  if  he  bad  hired  a  car- 
riage, the  cost  of  hiring  would  have  been  paid  and 
allowed  to  him ;  but  that  on  the  occasion  m  ques« 
tion  the  respondent  drove  his  own  carriage  because 
it  was  necessary  that  he  should  have  his  horie  to 
appear  the  following  morning  on  parade.  It  was 
also  sworn  by  the  respondent  that  the  carriage  was 
employed  in  Her  Majesty's  service. 

it  was  contended  on  the  part  of  the  appellant 
that  the  toll  was  legally  demanded  and  taken  under 
the  provisions  of  sect.  22  of  53  Geo.  3,  a  9  (local  Act). 
That  the  exemption  from  toll  conferred  by  sects.  73 
and  86  of  39  Vict.  c.  8  only  applied  to  carriage 
belonging  to  Her  Majesty  or  employed  in  her  service 
under  the  provisions  of  that  Act ;  and  inasmuch  as 
the  carriage  in  question  was  the  property  of  the  re- 
spondent, and  did  not  even  under  the  circumstances 
mentioned  belong  to  Her  Majesty,  and  had  not 
been  supplied  under  sects.  68^  69  of  39  Vict.  c.  8, 
it  could  not  be  said  to  be  employed  on  Her  Majesty's 
service  under  the  provisions  of  that  Act. 

The  justices  were  of  opinion  that  the  evidence 
given  brought  the  case  within  the  operation  of 
sect.  86  of  the  Act,  and  convicted  the  appellant. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  under  the  circumstanoes  the  carriage 
in  question  was  either  the  property  of  Her  Majesty 
or  employed  in  her  service  under  the  provisions  of 
the  said  Act  of  39  Vict.  c.  8,  and  therefore  not 
liable  to  toll. 

By  sect.  86  of  39  Yict.  c.  8,  if  any  toll  collector 
shall  demand  and  receive  toll  from  {inter  alios) 
any  carringes  or  horses  belonging  to  Her  Majesty 
or  employed  in  her  service  under  the  provisions  of 
thief  Act,  every  such  toll  keeper  shall  foneit  for 
every  such  offence  any  sum  not  exceeding  52.  nor 
less  than  40s. 

By  sect.  68  of  the  same  Act  it  is  enacted  for  the 
regular  provision  of  carriages  for  Her  Majesty's 
forces  and  their  baggage  in  their  marches  in  Great 
Britain  and  Ireland,  all  justices  of  the  peace  within 
their  several  jurisdictions  being  duly  required 
thereto,  by  an  order  from  Her  Majesty  or  the 
general  cf  her  forces,  or  other  person,  &c.,  may 
iBSue  a  warrant  to  any  constable  having  authority 
to  act,  Ac,  requiring  him  to  provide  the  carriages, 
horses,  and  oxen  and  drivers  tnerein  mentioned, te. 

The  section  then  prooeeds  to  set  out  the  manner 
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in  whioh  and  the  ouroamBtanoes  nncler  which  UiIb  is 
to  be  done. 

Sutton,  for  the  appellant,  contended  that  the 
oonyiction  was  wrong.  The  toll  was  legally  takea 
under  53  G^.  3,  c.  9,  sect.  22  (local  Act) ;  and  in 
order  to  be  exempt  the  carriage  mast  not  only  be 
employed  in  Her  Miuesty^s  seryice  bat  it  mast  be 
BO  employed  under  the  provisions  of  the  Mutiny 
Afit,  that  is  under  the  provisions  of  sect.  68. 

The  respondent  did  not  appear. 

Glsasbt,  B. — It  is  quite  clear  that  the  con- 
viction in  this  case  was  wrong  in  point  of  law. 
'Ihe  toll  for  which  the  appellant  was  convicted  was 
taken  in  respect  of  a  carriage,  and  the  only  qa^s* 
tion  is  whether  sect.  86  of  39  Yict.  c.  8,  which 
imposes  this  penalty,  is  applicable  to  this  case. 
Now  the  case  evidently  does  not  come  within  the 
words  **  or  for  any  carriage  or  horses  belonging 
to  HerMjgesty,"  for  here  the  carriage  was  t'^e 
officer's  own  carriage,  which  he  was  usin^  for  bis 
own  convenience.  Nor  can  it  come  withm  any  of 
^e  preceding  words  of  the  section.  Then  foUows 
the  words  '*  or  employed  in  her  service  nnder  the 
provisions  of  this  Act."  Now,  suppose  the  words 
bad  simply  been  "  or  employed  in  her  service," 
and  had  stopped  there,  a  nice  question  might  then 
have  arisen  as  to  whether  this  carriage  was  in  fact 
80  employed.  But  the  Kcction  goes  on,  "under 
the  provisions  of  this  Act."  The  case  then  must 
be  brought  strictly  within  the  meaning  of  these 
words  if  they  have  any  meaning,  and  the  carriage 
must  have  been  employed  in  the  service  of  Her 
ICajesty  under  the  provisions  of  this  Act.  When 
we  look  at  the  Act  Ww  find  that  the  latter  words 
have  a  distinct  and  definite  meaning.  They  apply 
to  sect.  68,  in  which  power  is  given  to  have  car- 

3s  provided  for  the  employment  of  her  Majesty 
r  particular  circumstances.  If  the  carriage 
had  been  provided  in  the  way  directed  by  that 
section  it  would  have  been  a  carriage  employed 
under  the  provisions  of  this  Act.  But  the  facts 
found  in  this  case  show  that  the  carriage  employed 
was  not  employed  nnder  the  provisions  of  that 
aaotion.  That  being  so,  sect.  86  does  not  apply ;  the 
toll-keeper  was  only  doing  his  duty  in  taking  the 
toll,  and  the  conviction  must  be  quashed. 

Pollock,  B. — i  am  of  the  same  opinion,  and 
quite  agree  with  what  has  fallen  from  my  brother 
Oleasby.  If  any  further  argument  were  necessary 
it  might  be  furnished  by  this  fact,  that  when  the 
legislatare  were  dealing  with  volunteers  very  dif- 
ferent words  were  used.  There  the  Legislature  ex- 
pressly say  that  volunteers  ought  to  be  exempt, 
and,  to  encourage  them,  larger  exemption  is 
given  them  than  to  an  ordinary  officer.  Sect.  45 
of  26  A  27  Vict,  was  passed  for  that  purpose, 
mad  that  section  dearly  exempts  all  carriages, 
fmblio  and  private,  employed  in  carrying  volun- 
teers. 

Judgment  far  appellant  wUh  eo$lB» 

Solicitors  for  appellant,  Cunliffe,  and  Beaufnonit 
tor  Blake,  Isle  of  Wight. 


CHANOBRY  DIVISION. 
Beportod  tor  J.  Btu  TaoMnov.  Bmu,  Buristar.«t-L«w. 


(Before  the  Mastbb.  ov  thb  Bolui. 

Friday,  Jan.  17, 1877. 

BoDBRiCKB  V.  Aston  Local  Boabd  or  Health. 
BeweTB — Powere  of  local  authority — Public  Health 
Act  1875  (88  A-  39  Vict.  c.  55),  m.  16, 19,  32, 144 
—160,  303. 

An  urban  or  rural  sanitary  afUhority  has  power 
by  the  Public  Health  Ad  1875,  to  make  a  sewer 
in  private  property,  even  though  the  sewer  may 
be  raised  above  the  level  of  the  ground  and  may 
necessitate    an    embankment     of     considerable 
height  being  built  over  it.    In  such  ease,  ample 
compensation  is  provided  by  the  Act. 
Thb  plaintifib  are  owners  in  fee  of  certain  here- 
ditaments, situate  in  the  district  of  the  Manor  of 
Aston,  in  the  county  of  Warwick,  called  Tew  Tree 
House,  with  the  grounds  attached,  which  are  laid 
out  as  ornamental  gardens  or  pleasure  grounds, 
in  which  are  growing  many  ornamental  timber 
trees,  and  a  large  rhododendron  plantation  and 
other  vduable  shrubs  and  plants.    The  grounds 
slope  down  in  a  natural  hollow  or  dell  to  the 
river  Tame. 

The  defendants  are  the  Urban  Sanitarjr  Autho- 
rity for  Aston  and  the  surrounding  districts,  and 
they  proposed  to  run  a  sewer  on,  over,  and  across 
the  plaintiff's  property,  across  the  hollow,  and 
for  the  purpose  of  supporting  the  sewer,  to  make 
an  embankment  of  earth  on  each  side  of  the 
sewer,  and  more  than  one  foot  above  it.  The  em- 
bankment was  to  be  more  than  seven  feet  above 
the  surface  of  the  ground,  and  in  some  places 
sixty  feet  broad,  and  as  the  plaintiff  alleged, 
completely  surrounding  his  bar  or  taproom,  and 
making  it  inaccessible  and  useless. 

The  plaintiff  moved  for  an  ii\junotion  against 
the  defendants  to  restrain  them  from  so  making 
the  sewer. 

The  question  for  the  consideration  of  the  court 
was  whether  under  the  Public  Health  Act  of  1875, 
the  defendants  had  power  to  make  this  sewer  in 
the  manner  proposea,  without  actually  buying  the 
land. 

ChUty,  Q.C.  and  Alexander  Qlen,  for  the 
plaintiffs. 
Davey,  Q.G.  and  Woodroffe,  for  the  defendants. 
The  sections  of  the  Ace  (38  &  39  Vict.  c.  55) 
upon  which  the  question  turned,  are  the  16th,  19th, 
144bh,  and  foLowing  ss.  to  150,  the  32nd  and  the 
308iih.  (a) 

(a)  Seot.  16.  Any  iooal  authority  ma^  oarry  any  sewer 
ihroagh.,  aoroeB,  or  uoder  any  taropike  roai,  or  any 
street,  or  plaoe  laid  oat  as  or  intended  for  a  etreet, 
or  nnder  any  oellar  or  raalt  whioh  may  he  nnder  the 
paTement  or  oarriafiieway  of  any  street,  and  after  giving 
reasooabie  notice  m  writing  to  the  owner  or  oeoapier 
(if  in  the  report  of  the  anrveyor  it  appears  Beoeeeary), 
mto,  throngh,  or  ander  any  land*  whateoe?er,  within 
their  distriote. 

They  may  alio  (eabjeot  to  the  proviaions  of  this  Aot 
relating  to  sewage  works,  withoat  the  district  of  the 
local  aathority),  exercise  all  or  any  of  the  powers  given 
by  this  section  without  their  district  for  the  purpose  of 
outfall  or  distribution  of  sewage. 

Sect.  19.  Every  iooal  authority  shall  cause  the  sewers 
belonging  to  them  to  be  oonstmcted,  oovered.  Tenti- 
lated,  and  kept  so  as  not  to  be  a  nuisance  or  injurious 
to  health,  and  to  be  properly  cleansed  and  emptied. 

Seet.  82.  A  local  authority  shall  threa  months  at  least 
b^ore  commencing  the  construction  or  extension   of 
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The  144th  section  gives  to  the  urban  authority 
of  a  district  exolusive  power,  so  far  as  oonsistent 
with  the  proviBlons  of  the  act,  to  execute  the 
office  of  surveyors  of  highways,  and  to  exercise 
the  powers,  and  to  be-  subject  to  the  liabilities 
whion  by  the  Highway  Act  of  1835,  or  any  Act 
amending  the  same,  were  vested  in  the  vestry  of 
any  parish. 

The  145th  section  provides  that  the  inhabitants 
of  urban  districts  are  not  to  be  liable  to  rates 
for  roads,  &o,,  without  the  district,  and  for  the 
powers  and  duties  of  retiring  surveyors. 

The  146th,  147th,  and  148th  sections  refer  to  the 
powers  of  urban  authorities  to  agree  as  to  the 
making  of  new  public  roads,  and  constructing  or 
adopting  public  oridges,  and  to  enter  into  agree- 
ments with  turnpike  trustees  as  to  the  repairs, 
Ac.,  of  roads. 

The  149th  section  vests  all  streets  which  are 
highways  repairable  by  the  inhabitants  at  large  in 
the  urban  authority,  and  provides  for  the  repair 
of  the  same,  and  the  penalties  to  be  imposed  in  case 
of  injury  to  the  pavement,  stones  or  other 
materials  of  such  streets. 

The  150th  section  gives  power  to  compel  the 
paving,  lightiug,  &c.,  of  private  streets. 

Jbssel,  M.B. — The  question  being  one  of  pure 
law  I  am  bound  to  give  an  opinion  upon  it.  As 
I  understand  the  practice  of  the  court  on  motion 
for  injunction,  the  odIv  question  that  I  consider 
I  am  deciding,  or  that  I  have  to  decide,  is  whether 
under  the  powers  of  the  Public  Health  Act,  the 
defendants,  the  Aston  Local  Board,  have  a  right 
to  carry  a  sewer  partly  under  and  partly  above 
ground.  That  is  the  question  before  me.  Now 
the  words  are  these:  "Any  local  authority" 
— the  defendants  are  a  local  authority — "may  carry 
any  sewer"— this  is  a  sewer — "through,  across, 
or  under  any  turnpike  road,  or  any  street  or  place 
laid  out,  or  intended  for  a  street,  or  under  any 
cellar  or  vault  which  may  be  under  the  pavement 
or  carriage  way  of  any  street,  and  after  giving 
reasonable  notice  in  writing,"  which  has  been 
given,  "  to  the  owner  or  occupier,  if  on  the  report 
of  the  surveyor  it  appears  necessary,"  and  it 
does  appear  necessary,  "  into,  through,  or  under 
any  lands  whatever  within  the  district."  They 
may  also,  subject  to  the  provisions  of  this  Act 
reguli.ting  such  works,  exercise  all  or  any  of  the 
powers  given  by  this  section  without  their 
district,  for  the  purpose  of  outfall  or  distribution 
of  sewage.  That  is  the  whole  of  the  section.  The 
word  "lands  "  by  the  definition  includes  buildings 
— that  is  the  interpretation  clause  in  the  Act. 
Now,  I  am  asked  to  say  that  the  words  *'  into, 
through,  or  under,"  mean  "  under."  That  is  what 
I  am  asked  to  say.    I  decline  to  say  so.    Why 

any  aewer  or  other  work  for  sewage  purposes  withoat 
their  dwtriot,  give  nodoe  of  the  intended  work  by 
iMivertieement  in  one  or  more  of  the  looal  newspapers 
cironlated  within  the  district  where  the  work  is  to  be 
made. 

Sack  notice  shall  describe  the  nature  of  the  intended 
work,  aud  shall  state  the  intended  terminns  thereof, 
ana  the  names  of  the  parishes,  and  turnpike  roads,  and 
►treats,  any  other  lands  (it  any),  through,  across,  nnder, 
or  on  which  the  work  is  to  oe  made,  and  shsil  name 
a  place  where  a  plan  of  the  intended  work  is  open 
tor  inspection  at  all  rcMonable  hoars,  and  a  copy  of 
sooh  notice  shall  be  served  un  the  owners  or  repated 
owners,  lessees,  or  repated  lessees  and  occupiers  of  the 
bald  lands,  aud  on  the  overseers  of  such  parishes,  and 
CD  the  traateeit,  sorTcyors  of  highways,  or  other  persons 
baviuF  tbe  care  of  sach  roads  or  streets. 


they  should  ask  me  to  make  three  words  into  one* 
I  do  not  know.     The  word  "nnder"  is  distin- 
guished  bv   the   word    ''or"   from   "into"   or 
"  through.'^    They  are  not  only  to  oarry  it  nnderr 
but  **  into,  through,  or  under."  It  is  saia  that  that 
means  that  they  must  make  the  sewer  by  means 
of  a  tunnel,  or  if  by  a  cutting  that  they  must  oover 
over  the  cutting  so  that  the  sewer  shall  be  always 
carried  under.  As  I  said  before,  taking  the  ordinary 
meaning  of  the  English  language,  if  i  am  to  oarry 
anything  "  into,  through,  or  nnder  "  land,  it  does 
not  mean  that  that  is  to  be  wholly  nnder ;  it  may 
mean  that  it  is  to  be  something  whioh  is  noc 
"  under  "  but   <'  into  "  or  "  through."    Standing 
alone  I  have  no  doubt  whatever  that  this  sewer, 
being  partly  nnder  and  partly  above  the  surCaoe, 
is  earned  "  into,  through,  or  nnder  "  the  lands  in 
question.    If  the  argument  stopped  there,  or  if 
the   distinction    stopped   there,    I   should   have 
nothing  more  to  aad,  but  it  does  not  stop  there. 
It  is  first  of  all  said  that  there  is  a  context  to 
show  that  whatever  the  ordinary  meaning  of  the 
words  "into"  and  "through"  lands  maybe,  or 
whatever  their  ordinary  meaninff  may  be,  when 
contrasted  with  the  word   "under,"  nnder  this 
particular  Act  of  Parliament   "  throuffh  "    is  in* 
tended  to  mean  under  and  nothing  etee ;  and  for 
that  purpose  I  will  refer  first  to  "  through  lands." 
Any   local     authority    may    carry    any   sewer 
through,  across,   or  under,  any   turnpike   road, 
or  any  street   or   place    laid    out,  or  intended 
for    a    street,    or   nnder   any   cellar   or    vaolt. 
Now,  it  is  said  that  if  you  read  the  word  "  through  " 
there,  to  authorise  you  to  make  a  sewer  above  a 
turnpike  road  you  may  make  it  very  unpleasant 
to  walk  or  drive  on  the  turnpike  road  ;  and  it  is 
not  likely  that  the  Legislature  would  have  con- 
ferred any  such  powers.    I  do  not   think   the 
argument  from  probability  is  sufficient;  becaoae 
the  Legislature  conferring  powers  of  this   kind 
on  a  public  authority  like  a  looal   authority,  for 
the  public  benefit,  will  not  impute  to  them   the 
desire  or   the  intention  of  using  them,  so  as  to 
obstruct  the   necessary  traffic  on   the  turnpike 
road.    They  leave  it  to  their  discretion  whether 
they  will  carry  the   sewer  above  the  tum{Hke 
road,  but  they  must  only  carry  it  in  such  m 
manner  as  not  to  interfere  with  the  traffia    For 
instance,  the  turnpike  road  at  that  point  may  b* 
below  the  level  of  the  turnpike  road  on  each  sida» 
so  that  by  carrying  the  sewer  on  the  tumpiks 
road  they  may  mSke  the  turnpike  road   level, 
which  before  was  in  a  valley,  and  benefit  it,  or  they 
may  make  it  to  such  an  extent  as  will  not  inter* 
fere,  with  the  level  of  the  road.    Where  bodies 
like  this  have  only  the  public  benefit  in  view,  yoa 
must  impute  to  them  a  reasonable  mode  of  cany* 
ing  out  the  objects  which  they  are   empowered 
to  carry  out,  more  especially  when  you  find  thers 
is  a  section  in  the  Act,  I  think  the  306th,  giving 
compensation  to  evervbody  in  the  widest  terms. 
What  the  result  would  be  under  this  section  of 
their  interfering  with  the  traffic  of  a  turnpike  road 
I  need  hardly  say,  for  it  is  provided  that  "  where 
any  person  sustains  any  damage  by  reason  of  the 
exercise  of  any  of  the  powers  of  this  Act,  in 
relation  to  any  matter  as  to  which  he  is  not  him- 
self in  default,  full  compensation  shall  be  mada'* 
[2>ati«y,  Q.G.— Besides  they  are  prohibited  from 
committing  a  nuisance.]     I  was  going  to  say  so. 
So  that  in  the  first   place  they  would  be   verr 
careful  not  to  interfere  with  the  turnpike  rosa. 
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«nd  in  the  nert^  place,  as  Mr.  DaToy  has  said,  i 
ihey  mast  not,  in  any  of  their  worKs  commit 
a  nnisanoe  at  all,  except,  of  coarse,  that  they 
mav  interfere.— What  section  is  that?  lOkitiy, 
Q.G.— The  19ih.  It  has  nothing  to  do  with  the 
roads — it  is  abont  keeping  the  sewers  oonstraoted, 
oovered,  and  ventilated  so  as  not  to  be  a  nais* 
ance  and  injorioas  to  health.]  However,  I  think 
the  308th  section  without  going  into  that  is  a  check, 
but  I  think  the  general  principle  is  wider,  that  the 
Legislatore  conlerring  these  powers  trusts  to  the 
puolio  body  exercising  them,  to  exercise  them 
discreetly;  but  really  the  matter  does  not 
stop  there,  for  I  think  they  hare  a  power  even  as 
to  the  tornpike  road,  and  I  think  that  is  shown 
pretty  clearly.  These  bodies  are  divided  into  two 
dasses,  rural  anthorities  and  urban  authorities  ; 
the  urban  authorities  have  special  powers  of 
altering  the  levels  of  the  roads.  By  the  144th 
section  the  highways  in  the  towns  are  vested  in  the 
urban  authorities,  and  by  the  subsequent  sections 
especially  the  l49th  and  150th  sections  of  the  Act, 
the  ui  ban  authorities  have  positive  rights  to  alter 
theroa^,  and  to  alter  their  levels,  make  them 
higher  or  lower,  and  do  pretty  well  what  they 
like  with  them.  Tlierelore,  that  the  Legis- 
lature should  give  them  this  power  to  carrv 
the  sewers,  is  not  only  not  inconsistent  with 
the  Act,  but  perfectly  consistent  with  it, 
for  they  have,  in  fact,  in  express  terms, 
vested  in  these  urban  authorities  all  the  powers 
that  may  be  necessary  to  deal  with  the  roads. 
Therefore,  there  is  nothiag  unlikely  as  far  as  they 
are  concerned.  But  did  they  intend  the  rural 
anthorities  not  being  expreshly  empowered  by 
this  Act  to  interfere  with  the  roads,  to  do  it  P  1 
see  no  reason  as  I  have  said  before  to  think  that 
they  did  not,  but  I  think  that  they  did,  from  the 
32nd  section,  which  is  this,  that  before  com- 
menoinff  any  sewage  works  without  the  district, 
the  local  authority  is  to  give  notice.  What  is  the 
local  authority  to  doP  (the  Jooal  authority  in- 
cludes the  rural  authority V  ''  Such  notices  shall 
describe  the  nature  and  extent  of  the  work,  and 
shall  state  the  intended  termini  thereof,  and  the 
names  ot  the  parishes,  and  the  turnpike  roads, 
and  streets,  and  other  lands,  if  any,  through, 
across,  under,  or  on  which  the  work  is  to  be 
made."  Now,  there  it  is  not  *'  through,  across, 
or  nnder,"  but  "  through,  across,  under,  or  on." 
There  cannot  be  the  slightest  doubt,  there- 
fore, that  the  Act  contemplated  that  there 
should  be  some  work  done  on  a  turnpike 
road  by  local  authorities,  and  if  confirmation 
were  wanted  for  the  general  meaning,  I  should 
say  that  that  does  al&rd  confirmation  to  show 
that  even  as  regards  the  road  they  have  the 
right  to  construct  works  if  reasonably  neces- 
sary lor  the  purpose  they  have  in  view.  As 
I  said  before,  it  does  not  by  any  means  follow  that 

S'  so  doinff  they  will  ixgure  the  turnpike  road  in 
e  least.  They  may  benefit  it  very  much.  I  am, 
therefore,  not  pressed  with  the  argument  as  to 
the  meaning  ot  the  word  *'  through,**  as  to  the 
tornpike  road.  Bat,  a^in,  even  supposing  the 
arpiment  were  valid,  it  would  only  amount  to 
this,  that  the  context  of  "  turnpike  road  "  woald 
restrain  the  meaning  of  the  word  '*  through  "  to 
something  less  than  the  context  of  "anv  other 
lands."  Because  it  by  no  means  follows  that  because 
the  court  should  think  that  the  word  "throush,'*  in 
the  prior  part  of  the  claose,  was  restrained  oy  its 


\ 

use  in  connection  with  "  turnpike  road,**  to  some^ 

thing  not  far  above  the  surface,  or  not  above  the 
surface  at  all,  it  should  be  so  restrained  by  another 
part  of  the  section,  consequently  it  is  not  con- 
clusive in  any  way  as  restricting  the  meaning  of 
the  words.  But  then  we  have  got  this  in  the  next 
line.  It  is  not  "  any  street  or  place  laid  out  or 
intended  for  a  street*'  as  to  which  the  same 
observations  do  not  apply,  but  it  goes  on,  "or 
under  any  cellar  or  vault,**  leaving  out  the  words 
"  through  or  across,**  and  restricting  it  to  "  under'* 
as  regards  the  vault,  showing  that  in  using  the 
word  "under**  alone,  they  purposely  left  out 
that  which  would  enable  you  to  carry  it  over  a 
cellar  or  vault,  or  through  a  cellar  or  vaplt.  That 
being  so  it  appears  to  me  to  be  clear  from  reading 
the  section  that  there  is  nothing  to  prevent  them 
from  doing  what  they  are  asked  to  do.  But 
then  it  is  said  independently  of  the  section  they 
have  power  to  purchase  land,  and  that  what  they 
are  doing  is  injuring  the  plaintiff  to  such  an 
extent  that  it  is  equivalent  to  taking  the  whole  of 
the  land.  In  what  wav  the  plaintiff  is  damaged  or 
injured  I  cannot  see.  He  is  only  entitled  to  be  paid 
for  what  he  loses,  that  is  to  be  paid  for  the  whole  of 
the  value  of  the  land  minus  tne  value  of  what  he 
keeps,  and  he  can  sell  the  remainder.  With  an 
Act  of  Parliament  so  framed,  giving  full  com- 
pensation, I  do  not  see  what  he  comes  here  for 
an  injunction  for.  It  is  at  the  outside  a  mere 
money  demand.  If  he  is  right  he  is  only  entitled 
to  be  paid  the  value  of  his  land.  Then  I  am 
referred  to  some  cases;  and,  as  usual  with 
authorities  on  a  question  of  this  kind,  they 
have  very  little  bearing  on  the  question  of 
construction.  Of  course  I  am  bound  by  autho- 
rities on  the  construction  of  a  public  Act 
of  Parliament ;  but  the  authorities  to  which  I  have 
been  referred  not  only  have  no  direct  bearing  on 
the  matter  before  me,  but  in  themselves,  if  I  may 
say  so,  with  great  respect  for  the  learned  jadges 
who  have  decided  them,  seem  to  me  to  bear  fur- 
ther and  considerable  discussion,  which  I  refrain 
from  going  into.  I  may  say  that  the  principal  autho- 
rity to  ivhich  I  was  referred  was  a  case  decided  in 
the  court  below  by  a  majority  of  judges  against  the 
opinion  of  a  minority,  afiBrmed  by  the  Exchequer 
Chamber  again  by  a  majority.  Of  course,  a 
case  of  that  kind  is  not  the  less  an  authority  be- 
cause it  was  the  decision  of  the  maioritv^  but  still 
it  would  make  the  judge  who  applied  it  very  care- 
ful to  see  that  a  case  which  gave  rise  to  such  a 
diversity  of  opinion  between  the  learned  judges 
really  governed  the  case  before  him.  But  when  I 
come  to  look  at  it  it  does  not  apply  at  all.  The 
case  is  the  Metropolilan  Board  of  Works  v.  The 
Metropolitan  Bailway  Gampany,  reported  in  the 
L.  'Rep,  4  C.  P.  192.  The  simple  point 
decided  there  was  this :  The  board  had  made  a 
sewer  (I  am  stating  it  in  my  own  language)  through 
somebody*8  land,  and  then  the  owner  of  the  neigh- 
bouring lands  dug  under  his  own  land,  and  the 
consequence  of  his  digging  under  his  own  land  was 
that  the  sewer,  not  being  constructed  with  suf- 
ficient strength  to  do  without  the  lateral  support 
of  the  neighbour*s  land,  bulged  and  burst,  and 
was,  no  doubt,  seriousi v  injured.  It  was  said  that 
the  man*s  digging  under  his  own  land,  or  rather 
that  the  railway  compan^*s  digging,  was  the  cause 
of  the  bulging  and  bursting  of  the  sewer,  and  that 
it  was  a  wrongful  act.  The  annwer  was :  "  I  have 
only  dug  under  my  own  land,  which  I  have  a  right 
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to  deal  with  in  any  way  I  think  proper ;  yoa  hare 
no  right  to  a  lateral  support  as  an  easement  unless 
twenty  years  have  elapsed/*  which  answer  was 
conclusive,  nnless  the  Board  of  Works  could  show  a 
statutory  right  to  the  lateral  support  within  the 
twenty  years.    Now,  the  only  statutory  right  that 
they  nad  was  the  power  of  constructing  a  sewer. 
The  minority  thought  that  that  showed  that  the 
Legislature  intended  that  the  sewer  when  con- 
structed should  be  maintained  and  kept,  bat  the 
majority  seemed  to  think  that  it  was  possible  to 
construct  the  sewer  so  strongly  that  it  could  do 
without  the  lateral  support.     What  the  majority 
said  was  this :  *'  If  the  oonstruction  contended  for 
on  the  other  side  is  correct,  we  cannot  impute  to 
the  Legislature  the  injastioe  of  supposing  that 
they  would  take  away  from  the  owner  of  the  soil 
the  lateral  support  of  which  was  wanted,  the  right 
to  compensation  for  depriving  him  of  the  right  to 
do  what  he  liked  with  his  own  property,  and  we 
can  find  no  provision  in  the  Act  of  Parliament 
giving  him  compensation  as  we  read  it."  I  do  not 
discuss  whether  they  read  it  rightly  or  wrongly. 
"  The  right  to  compensation  is  confined  to  persons 
whose  land  is  directly  affected  by  the  sewer  being 
carried  through  or  under  it,  and  therefore  there 
being  no  such  right,   we  think  there  is  no  such 
ri^ht  taken  away   from  the  owner  of   the    soil 
adjoining,  and  consequently  he  is  not  liable  in  an 
action."    That    is  the  case  which  was    decided. 
It  has  not  only  no  direct  application  to  the  case 
before  me,  but  wben  you  come  to  examine  it  its 
indirect  application  is  the  other  way ;  because  see 
what  the  reason  for  the  judgment  was.    I  gather 
that  if  the  judges  had  found  a  clause  giying  com- 
pensation to  the  owners  of  the  adjoining  soil,  they 
would  have  decided  the  other  way  on  the  ground 
that  they  got  compensation.     But  here  I  find  the 
largest  possible  clause  of  compensation,  which  I 
think  would  hardly  admit  of  discussion,  so  that 
anybody  whose  rights  are  injuriously  affected  would 
be  entitled  to  compensation.     So  that  they  might 
well  hold,  consistently  with  this  Act  of  Parlia- 
ment, that  the  incident  of  lateral  support  was 
given  to  the  local  authority,  in  connection  with 
the  sewer  as  well  as  the  right  to  carry  it  over  or 
under  the  road.    This  being  my  opinion  which  I 
Lave  given  at  some  lensth,  as  I  was  deciding  once 
for  all,  and  I  thought  iLe  parties  might  desire  it, 
I  am  of  opinion  that  the  motion  should  be  refused 
and  in  accordance  with  the  usual  practice  of  the 
court,  the  costs  will  be  costs  in  the  cause. 

Solicitors :  Letts,  for   B,  Davenport,  Birming- 
ham ;  Robinson  and  Preston,  for  AnseU,  Aaton. 
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Saturday,  Feb.  10, 1877. 

(Before  Kbllt,  C.B.,  Mrllok,  Lush,  and  Dbh- 
UAH,  JJ.,  and  Huddlehton,  B.) 

BXO.  17.   OlIVSB  AUD  AUSTIH. 

Indictment — After  ve  rdict— -Amendment — Debtors 

Act  1869. 

The  DMors  Act  186J  (32  ^  33  Vict  c  62),  s.  11, 
snhs,  15,  enacts  tlMt  any  person  adjudged  bank' 
rapt  sk'tll  be  guilty  of  a  misdemeanor  if  within 
four  mon-'hs  before  the  presentation  of  a  bank- 
ruptcy petition  against  him,  he  being  a  trader, 


pawns,  pledges,  or  disj^oses  of  otherwise  than  in 
the  ordinary  way  ofhi^  trade,  any  property  whiek 
he  has  obtained  on  credit  and  has  not  paid  for, 
unless  the  jury  is  satisfied  that  he  hc^  no  intent 
to  defraud. 
An  indictment  stated  that  heretofore  and  before  the 
committing  of  the  offence  next  hereinafter  men^ 
tioned,  to  wit  on  ^c,  A.  and  B.  were  aajudieated 
bankrupts,  and  that  the  said  A.  and  B,  afterwarde, 
with  intent  to  defraud  their  creditors,  unlawfulh/f 
within  four  months  next  before  the  presentation  of 
a  bankruptcy  petition  against  them,  they  being 
traders,  did  pawn^  pledge  and  dispose  of,  other' 
wise  than  in  the  ordinary  way  of  their  tr<tde, 
certain  property  which  th!ey  had  obtained  upon 
credit,  and  had  not  paid  for. 
Held,  on  objection  after  verdict,  that  the  indictment 
did  not  show  substantially  the  offence  under  the 
above  enactment,  and  that  an  amendment  eoutd 
not  then  be  made. 
Oasb  reserved  for  the  opinion  of  this  Court  by  tlw 
Recorder  of  Hastings. 

At  the  quarter  sessions  •  of  the  peace  for  the 
borough  of  Hastings,  held  before  me  as  recorder, 
on  the  27th  Oct.  1876,  an  indictment  came  on  to 
be  tried  against  the  defendants  framed  under  sab- 
sects.  3, 9, 12, 14,  and  15  of  sect.  11  of  32  &  33  Yict 
c.  62  (The  Debtors  Act  1869).  The  defendants 
were  acquitted  on  the  first  four  counts,  and  con- 
yicted  on  the  5th,  which  was  as  follows : 

And  the  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present  that  heretofore  [and  before  the 
committing  of  the  offence  next  hereinafter  men- 
tioned] to  wit  on  the  6th  March  in  the  year  of  our 
Lord  1876,  James  Oliver  and  Thomas  Austin  were 
adjudicated  bankrupts,  and  that  the  said  James 
Oliver  and  Thomas  Austin  [afterwards]  with 
intent  to  defraud  their  creditors,  unlawfully,  within 
four  months  next  before  the  presentation  of  % 
bankruptcy  petition  against  tnem,  they  beings 
traders,  did  pawn,  pledge,  and  dispose  of  other- 
wise than  in  the  ordinary  way  oi  their  trade, 
certain  property  which  they  had  obtained  upon 
credit,  and  had  not  paid  for,  against  the  form,  oc. 

A  motion  was  then  made  in  arrest  of  judgment 
to  quash  the  oonnt,  on  the  ground  that  it  was  bad 
upon  the  face  of  it,  and  repugnant,  inasmuch  as  it 
stated  in  the  first  part  of  it  that  the  offence  was 
oommitted  after  the  bankruptcy,  which  it  ooald 
not  be ;  and  in  the  other  part  of  the  count  that 
it  had  been  committed  before  the  bankruptcy. 

I  held  that,  supposing  the  oonnt  as  it  originsllv 
stood  to  be  bad  after  verdiot,  which  I  doabtaa. 
I  had,  at  all  events,  power  to  amend  it^  and  I  did 
amend  it  by  striking  out  the  words  in  brackets  as 
above,  buti  reserv^  the  point  for  the  opinion  of 
the  ConrtTor  the  Oonsideration  of  Grown  Oases 
Reserved,  and  bound  the  defendants  over  to  oome 
np  for  judgment  at  the  next  sessions. 

If  the  Court  should  be  of  opinion  that  the  oonnt 
is  bad  after  verdict  as  it  originally  stood,  and  that 
I  had  no  power  to  amend  it  as  above,  then  the 
count  is  to  be  quashed.  But  if  the  Court  shpbld 
be  of  a  contrary  opinion  on  either  of  these  points, 
then  the  verdict  is  to  stand,  and  the  defendants 
are  to  come  up  for  judgment  ancordingly. 

B.  H.  KUBST,  Recorder  of  Hastings. 

/.  P.  Orain,  for  the  prisoner. — This  conviction 
cannot  be  sustained.  i<*irst,  there  is  no  power 
to  amend  after  verdict  under  the  13  A  14  Yict. 
c.  100,  s.  25  :   {Reg,  v.  Larkin,  Dears.  0.  C.  365  , 


MAGISTRATES'  OASES. 


489 


C.  C^  R.] 


Bbo.  v.  Outea  avd  Austin. 


[C.  Gab.  B. 


6  Oox  G.  G.  377 ;  Beg.  y.  Frost,  Dears.  G.  G.  474 ; 
6  Goz  G.  G.  526.)  Secondly,  the  5th  ooant  of  the  in- 
dictment is  bad ;  it  is  framed  apon  the  Debtors  Act 
1869  (32  A  33  Vict.  o.  62),  s.  11.  subs.  15.  The  Act 
section  begins  "Any  person  ac^adged  bankrupt 
shall,  in  each  of  the  cases  following,  be  deemed 
guilty  of  a  misdemeanor,  and  then  the  15th  sub- 
section describes  this  case  in  the  words  following : 
"  If  within  four  months  next  before  the  presenta- 
tion of  a  bankruptcy  petition  against  him,  he, 
being  a  trader,  pawns,  pledges,  or  disposes  of 
otherwise  than  in  the  ordinary  way  of  his  trade, 
any  property  which  he  has  obtained  on  credit  and 
has  not  paid  for,  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  def  rand.  The  words  "  Any 
person  adjudged  bankrupt  **  run  through  each  of 
the  subsections,  and  it  would  not  be  sufficient 
merely  to  allege  in  the  indictment  that  the 
prisoners  with  intent,  &c,  unlawfully,  within  four 
months  next  before  the  presentation  of  a  bank- 
ruptcy petition  a^^inst  them  did,"  &c.  That  would 
disclose  no  offence,  as  very  often  such  petitions  are 
not  proceeded  with  or  are  dismissed,  and  no 
adjudication  of  bankruptcy  takes  place  upon  them. 
The  averment,  therefore,  that  the  prisoners  wei*e 
adjudicated  bankrupt  is  a  material  and  necessary 
averment,  and  reading  the  indictment  without  the 
amendment,  it  stands  thus,  that  before  the  offence 
the  prisoners  were  adjudicated  bankrupts,  and 
they  afterwards,  within  four  months  next  before 
the  presentation  of  a  petition  of  bankruptcy,  com- 
mitted the  offence,  which  could  not  be,  as  the 
offence  must  be  committed  before  the  adjudication 
of  bankruptcy. 

Willoughby,  for  the  prosecution. — ^The  introduc- 
tory paragraph  in  the  indictment  as  to  the  adjudi- 
cation of  bankruptcy,  is  mere  inducement,  and  may 
be  rejected  as  surplusage.  It  is  only  necessary  to 
set  forth  the  substance  of  the  offence  in  the  words 
of  the  Act  32  &  33  Vict.  c.  62,  s.  29,  without 
alleging  or  setting  forth  any  debt,  act  of  bank- 
ruptcy, trading,  a(^'udication,  or  any  proceedings 
in,  or  order,  warrant,  or  document  of  any  court 
acting  under  the  Bankruptcy  Act  1869.  After 
striking  out  the  introductorr  paragraph  a  suffi- 
cient description  of  the  offence  would  remain. 
[Lush,  J. — What  th(*ugh  the  petition  may  have 
been  dismissed.  This  indictment  would  be  proved 
if  the  prisoners  had  been  adjudicated  bankrupts 
ten  years  ago,  and  afterwards  a  second  petition  in 
bankruptcy  were  filed  which  was  ultimately  dis- 
missed, and  within  four  months  of  the  second 
petition  they  pawned  their  property.  But  that 
would  be  no  onence.]  In  such  a  case  as  that  sup- 
posed there  would  be  no  conviction,  as  the  evidence 
would  be  insufficient.  But  here  the  objection 
arises  after  verdict,  when  the  offence  must  be 
taken  to  have  been  proved.  The  11  &  12  Vict 
c.  100,  s.  24  and  Beg,  v.  Parker  (L.  Bep.  1  G.  G.  B. 
228;  11  Gox  G.  G.  478)  were  then  cited. 

Kellt,  G.B. — I  am  always  desirous  to  sustain 
a  conviction  when  it  is  one  of  which  the  person 
convicted  is  undoubtedly  guilty,  but  to  hold  this 
count  after  verdict  to  be  a  good  count  would,  in 
my  opinion,  be  opposed  to  the  rules  of  criminal 
pleading.  The  offence,  under  the  statute,  is  sub- 
stantially this.  When  a  trader  has  committed  a 
fraud  by  pawning,  pledging,  or  diHposing  of,  other- 
wise  than  in  the  ordinary  way  of  his  trade,  pro- 
perty obtained  on  credit  within  four  months  before 
a  ptetition  in  bankruptcy  against  him,  and  that 
petition  has  been  foUovved  in  due  course  by  adju- 
Maci.  Gas.— Vol.  X. 


dication  of  bankruptcy,  the  offence  is  complete.  Now 
the  c|uestion  is  whether  such  an  offence  is  stated 
in  this  count  of  the  indictment  P  The  oount  begins 
by  alleging  that  "  heretofore  and  before  the  com- 
mitting of  the  offence  hereinailer  mentioned,  these 
traders  were  adjudicated  bankrupts,  and  that  the 
said  traders  afterwards,  that  is  after  the  adjudica- 
tion of  bankruptcy  was  pronounced  against  them, 
with  intent  to  defraud  their  creditors  within  four 
months  next  before  the  presentation  of  a  bank- 
ruptcy petition,"  did  the  act  which  constitutes  the 
offence.  Taking  the  whole  count  together  it 
amounts  to  this,  that  after  these  traders  had  been 
adjudicated  bankrupts,  it  may  be  a  year  or  many 
years  afterwards,  they  committed  a  fraud,  and  that 
was  followed  by  a  petition  in  bankruptcy  against 
them,  and  there  the  count  stops.  Now,  it  is  said 
that  we  are  to  presume  after  verdict  that  there 
had  been  an  adjudication  in  bankruptcy  upon 
this  petition  against  these  traders.  If  so,  tnat 
would  be  to  supply  an  allegation  of  an  adju- 
dication in  bankruptcy  upon  a  new  petition, 
which  we  cannot  do.  I  know  of  no  autho- 
rity for  introducing  such  a  statement  by  way  of 
presumption  after  verdict.  It  was  further  said 
that  we  might  strike  out  the  words  in  the  intro- 
duction "before  the  committing  of  the  offence 
next  hereinafter  mentioned,"  and  then  the  count 
would  stand  thus,  '*  that  heretofore,  to  wit  on  the  6th 
March,  these  traders  were  adjudicated  bankrupts," 
and  that  then  we  might  strike  out  the  word 
"  afterwards,"  and  it  would  proceed  "  and  the 
said  traders,  with  intent  to  defraud  their  creditors 
within  four  months  next  before  the  presentation 
of  a  bsnkruptcy  petition  against  them,"  committed 
the  offence.  Then  we  must  make  this  further 
amendment  of  charging  the  presentation  of  "a 
bankruptcy  petition  agamst  them  "  into  "  the  pre- 
sentation of  the  bankruptcy  petition  against 
them."  Now,  where  is  the  authority  for  making 
these  alterations  and  amendments?  I  am  (3 
opinion  that  no  such  amendment  or  intendment  as 
suggested  can  be  made  after  verdict,  when  the 
contrary  is  alleged  as  here.  The  only  clause  in 
the  Debtors  Act  which  can  raise  a  doubt  on  the 
point,  is  sect.  19,  but  that  has  no  application  to  a 
case  like  the  present.  I  think,  thereiore,  that  the 
conviction  must  be  quashed. 

Mellob,  J. — I  cannot  quite  agree  in  the  judg- 
ment of  the  Ghief  Baron.  I  do  not  wish  to 
express  a  dissent  from  it,  but  rather  a  doubt  upon 
it.  I  am  inclined  to  think  that  we  may  read  the 
count  by  the, usual  intendments  after  yerdict,  so 
that  enough  will  remain  on  the  face  of  it  to  show 
that  within  four  months  after  the  presentment  of 
a  petition  in  bankruptcy  aeainst  these  traders,  and 
their  being  adjudicated  barucruptn  upon  it,  they  com- 
mitted the  offence.  I  admit  that  the  words  I  have 
to  reject  in  so  reading  the  count  are  difficult  to 
deal  with.  But  I  think  I  can  see,  notwithstanding 
the  allegation  "  that  before  the  committing  of  the 
offence  nereinaf tor  mentioned,  the  prisoners  were 
adjudicated  bankrupts,"   an  allegation  that   the 

Erisoners  were  traders,  and  within  four  months 
efore  the  presentation  of  a  petition  in  bankruptcy 
against  them  they  committed  the  offence,  and  that 
we  may  intend  they  were  adjudicated  bankrupts 
upon  that.  If  I  can  do  that  the  offence  is  complete. 
After  verdict  as  we  hold  now,  I  think  that  the  prin- 
ciple of  sect.  19,  countenances  that  intendment, 
and  that  we  may  and  ought  to  reject  words  which 
are  repugnant  or  which  if  taken  literally  would 
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displaoe  the  effect    of  the   whole  oount.    These 
are  the  doubts  I  feel. 

Lush,  J. — I  aeree  with  the  Lord  Ghief  Baron, 
and  think  that  tbe  oonviction  should  be  qaashed. 
The  32  &  33  Vict.  o.  62,  s.  11,  subs.  15,  creates  the 
offence  in  these  terms  [His  Lordship  then  read 
the  enactment],  and  sect.  19  enacts  that  "in  an 
indictment  for  an  offence  ander  the  Act  it  shall  be 
sufficient  to  set  forth  the  substance  of  the  offence 
charged  in  the  words  of  the  Act  specifying  tbe 
offence  or  as  near  thereto  as  circumstances  admit, 
without  alleging  or  setting  forth  any  debt,  act  of 
bankruptcy,  trading,  adjudication,  or  any  pro- 
ceedings in,  or  order,  warrant,  or  document  of,  any 
court  acting  under  the  Bankruptcy  Act  1869. 
The  substance  of  the  offence  charged  is  that  the 
trader  who  commits  the  offence  within  four' 
months  of  the  presentation  of  a  bankruptcy 
petition  against  him  should  be  afterwards  adjudi- 
cated a  bankrupt  upon  that  petition,  that  the  act 
done  while  in  a  state  of  insolvency  should  be 
followed  up  by  bankruptcy.  Does  this  oount  state 
that  P  It  states  that  before  the  committing  of  the 
offence  hereinafter  mentioned  the  prisoners  were 
adjudicated  bankrupts,  and  that  afterwards,  with 
intent  to  defraud  their  creditors,  within  four 
months  before  tbe  presentation  of  a  petition  in 
bankruptcy  against  them,  they  did  the  acts 
chargea.  A  man  may  be  a  bankrupt  more  than 
once,  and  the  count  may  be  read  that  after  a  first 
bankruptcy,  and  within  four  months  before  the 
presentation  of  a  petition  in  bankruptcy  against 
them,  that  must  be  taken  a  new  petition,  they  did 
the  acts  charged.  And  as  petitions  in  bankruptcy 
sometimes  come  to  nothing,  and  it  is  not  alleged 
in  the  count  that  there  was  any  adjudication  in 
bankruptcy  npon  this  petition,  why  is  it  to  be 
intended  that  there  was  snch  an  adjudication.  If 
such  an  intendment  cannot  be  made  the  count 
discloses  no  offence.  To  make  the  offence  we  must 
alter  the  indictment  by  intending  that  a  bank- 
ruptcy adjudication  occurred  afterwards.  I  do 
not  feel  justified  in  making  these  alterations  in  the 
count.  After  verdict  we  may  reject  all  super- 
fluous averments,  and  if  the  averment  "  before  the 
commission  of  the  offence  hereinafter  mentioned  " 
were  struck  out,  no  offence  would  be  stated  in  the 
oount,  unless  it  can  be  intended  that  the  presenta- 
tion of  a  petition  in  bankrnptcj^  alleged  in  the 
oount  was  followed  by  an  adjudication  in  bank- 
ruptcy. I  do  not  think  that  we  can  fill  up  that 
omission  by  intendment,  because  a  verdict  of 
guilty  has  been  found.  Sect.  19  of  the  Act  only 
makes  an  indictment  good  when  it  states  the 
offence  in  substance.  But  here  it  does  not  state 
that  the  presentation  of  a  bankruptcy  petition  was 
followed  by  an  adjudication  in  banlunptcy,  which 
is  necessary  to  complete  the  offence. 

Dbnman,  J. — I  agree  with  the  Lord  Ghief  Baron 
and  my  brother  Lush,  J. 

HuDDLSsTOK,  B. — I  coucur  with  my  brother 
Mel  lor,  J.  in  entertaining  doubts  in  this  case.  I 
doubt  whether  all  that  is  necessary  after  verdict 
to  constitute  the  offence  does  not  appear  on  the 
face  of  this  oount  of  the  indictment.  I  am  inclined 
to  think  that  under  sect.  24  of  14  &  15  Yict.  c.  100, 
which  says  that  no  indictment  shall  be  held  insuf- 
ficient (inter  alia)  for  omitting  to  state  the  time  at 
which  the  offence  was  committed  in  any  cose  where 
time  is  not  of  the  essence  of  the  offence,  nor  for 
stating  the  time  imperfectly,  may  cure  the  objec- 
tion that  by  the  words  "  before  "  and  "afterwards  " 


in  this  count  the  time  has  been  improperly  stated. 
But  on  the  point  that  this  count  is  good  after 
verdict,  I  am  inclined  to  think  that  enoueh 
appears  on  the  face  of  the  indictment  to  show  the 
offence  substantially.  I  agree  that  the  offence 
must  be  committed  within  four  months  before  the 
presentation  of  a  petition  in  bankruptcy  which  is 
followed  by  an  adjudication  in  bankruptcy.  Bat 
could  they  have  been  convicted  upon  this  indict- 
ment if  after  having  been  bankrupts  ten  yean 
previously  they  had  within  four  months  next 
before  the  presentation  of  a  new  petition  in  bank- 
ruptcy not  followed  up  by  an  adjudication  of 
bankruptcy  against  themP  I  think  not,  and  if 
not,  may  we  not  after  verdict  reject  the  words 
"  before  the  commission  of  the  offence  hereinafter 
mentioned "  and  the  word  **  afterwards "  aa 
surplusage.  I  entertain  some  doubt  upon  this 
point. 

CorwicUon  gwuh^d. 


§^nptm  Court  of  JiLbtcatore. 

COURT   OF    APPEAL. 

SITTINGS  AT  WESTMINSTER. 

fi«port«d  hj  W.  ▲prLXTOV,  JBtq..  BanisteNit-LftW. 

Monday^  June  19, 1876. 

Leitis  v.  Cask. 

Mimicipal  Carporaiions  Act  (5^6  Will.  4,  c  76), 
88.  28,  52,  and  53  —  Borough  —  Alderfnan'8 
contract  with  cotmcil — DUqualification — Action 
for  penaUie8. 

By  8ect.  28ofthe^^6  WiU.  4,  c.  76,  ii  w  enacted 
thai  no  person  8haU  he  qualified  to  he  el&etedf  or 
to  he  a  councillor  or  an  alderman  of  one  of  the 
hoToughe  named  in  the  echedule  to  the  Act 
during  sttch  time  ae  he  shall  have  either  directly 
or  indirectly  any  share  or  interest  in  any  eon* 
tract  or  employment  with,  hy,  or  on  hehalf  of  the 
council  of  the  horough.  By  sect  53,  if  any 
person  shall  a^  as  mayor,  alderman,  or 
councillor,  for  any  horough  after  he  shall  eeaee 
to  he  qualified  according  to  tlU  provisions  of  the 
Act,  or  after  he  shall  hecoms  disqualified  io  hold 
any  such  office,  he  shaU  for  every  such  offence 
forfe^  the  sum  of  50Z.,  such  sum  to  he  recovered, 
8fc. 

The  defendant  was  a  hurgess  and  an  alderman  of 
the  borotigh  of  Macclesfield.  On  six  different 
occasions,  between  the  I9th  of  June  and  the  Slsi 
of  Dec.  1874,  goods  were  supplied  from  the  de- 
fendants shop  to  the  town  cowieU  according  to 
the  orders  of  the  council,  who  subsequently  paid 
for  the  goods. 

The  defendant  subsequently,  on  the  19th  of  June, 
1875,  and  afterwards,  acted  five  times  as  an 
alderman  of  the  borough. 

The  plaintiff  sued  the  defendant  to  recover  the 
penaUHes  undjer  sect.  53  of  the  Municipal  Cor^ 
poration  Act.  for  his  having  so  acted. 

Held  (affirming  the  decisix)n  of  the  JBxchsqmer 
Division  below),  thai  the  defendant,  under  eeeL 
28,  he  w<M  disqualifisd  from  being  an  alderman 
of  the  horough  only  so  long  as  his  interest  in  the 
contract  with  the  council  continued,  and  he  did 
not  cease  to  he  qual^fisd,  or  become  disqualifisi 


MAGISTRATES'  CASES. 


491 


Or.  Of  App.]  Matob,  Ac,  op  Woacsbtir  v.  Absebsmxnt  Ooumittbb  op  Deoitwich  Union.  [Gt.  op  App. 


after  thai  intereat  had  determined,  and  there- 
fore thcU  he  woe  TMt  liable. 
This  was  an  appeal  from  the  decision  of  the 
Szchequor  DiTision.  The  plaintiff  broaght  his 
notion  under  sect.  53  of  the  Manicipal  Corporation 
Act  (b  A  6  Will.  4,  o.  76),  to  recover  penalties 
apainst  the  defendant  for  having  acted  as  an 
uderman  of  the  boroagh  of  Macclesfield.  At  the 
trial  before  Lord  Coleridge,  C.J.,  at  the  Chester 
Summer  Assizes  1875,  the  learned  judge  thought 
that  the  case  came  within  the  mischief  contem- 
plated by  the  Act,  and  a  verdict  was  entered  for 
the  plaintiff,  execution  having,  however,  stayed 
to  enable  the  defendant  to  move. 

A  rule  nisi  calling  upon  the  plaintiff  to  show 
cause  why  the  verdict  should  not  be  set  aside,  and 
a  new  tnal  granted  on  the  ground  of  misdirec- 
tion* was  accordingly  obtained  in  the  Exchequer 
Division  for  the  defendant^  and  made  absolute. 
The  plaintiff  now  appealed. 
The  case  in  the  court  below  will  be  found  fully 
reported  ante  p.  156;  34  L.  T.  Bep.  N.S.  390. 

J.  Broum,  Q.C.  (A.  WiUiama  with  him),  for  the 
plaintiff. — The  office  of  alderman  was  vacated 
when  the  defendant  took  the  contract  with  the 
council.  It  cannot  be  resumed  when  the  contract 
has  terminated^  The  defendant  by  acting  as 
alderman  after  taking  the  contract  has  brought 
himself  within  the  words  of  the  33rd  section,  and 
the  mischief  contemplated  by  the  Act.  Beg.  v. 
Francie  (18  Q.  B.  526;  21  L.  J.  304,  Q.  B.)  is  a 
decision  upon  this  28th  section,  but  it  only  decided 
that  a  qtto  toarranio  might  be  applied  for  notwith^ 
standing  more  than  12  month ri  had  elapsed  from 
the  time  of  the  election.  The  court  did  not  say 
more  than  that  the  disqualification  continued 
during  the  existence  of  the  contract.  That  case 
is  not  in  point  here. 

M*Intyre,  Q.C  for  the  defendant. — The  disquali- 
fication continues  only  during  the  continuance  of 
the  contract;  otherwise  the  burgess  would  be 
disqualified  from  acting  as  alderman  for  ever. 
Sect.  28  is  aimed  at  continuous  contracts.  In 
sect.  52,  where  it  is  intended  that  a  man  shall 
"  become  disqualified  and  cease  to  hold  the  office," 
it  says  so  in  terms.  It  cannot  be  intended  that 
that  section  should  apply  to  a  burgess  taking 
contracts  with  the  council,  or  it  would  have  said 
so.  Nichol8(m  V.  Fields  (31  L.  J.  233,  Ex. ;  7 
H.  &  N.  810)  is  in  point.    He  also  referred  to 

Bnm*a  Juetioe  of  the  Peace,  vol.  8,  p.  121 ; 
18Geo.  2,  0.  20,  s.  1. 

J.  Brovm,  Q  C.  replied. 

Jambs,  L.J. — I  am  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  in  this  case  must  be 
affirmed.  I  think  it  is  clear  that  some  limitation 
to  the  period  during  which,  under  sect.  53,  a  man 
is  liable  to  the  fine  for  acting  as  alderman  or 
councillor  after  he  has  ceased  to  be  qualified,  must 
be  implied  from  the  words  of  the  section.  Other- 
wise a  person  once  disqualified  could  never  again 
be  elected,  or  re-elected,  and  act  without  incur- 
ring the  penalty,  although  his  disqualification 
might  be  removed.  Under  sect.  28  it  is  provided 
that  no  person  shall  be  qualified  "  to  be  elected  " 
or  to  be  a  councillor  or  alderman  "during  such 
time  "  as  he  shall  be  interested  in  a  contract  with 
the  council.  I  do  not  think,  under  this  section, 
that  the  limitation  of  disqualification  is  confined 
to  the  election  only.  Applying  that  limitation  to 
the  rest  of  the  section  the  result  is  that  the  defen- 


dant was  not  capable  of  being  a  councillor  or 
alderman  "  during  such  time  "  as  he  was  engaged 
in  business  contracts  with  the  council.  Then  we 
must  apply  the  same  construction  to  the  53rd 
section  as  we  have  done  to  the  28th,  and  it  follows 
that  the  defendant  was  only  disqualified  from 
being  an  alderman  during  the  continuance  of  his 
contract  with  the  council,  and  as  he  is  not  asserted 
to  have  acted  during  that  time,  but  afterwards, 
he  is  not  liable  to  the  penalty  for  acting  after  the 
disqualification  had  ceased. 

Mellish,  L.J. — I  am  of  the  same  opinion. 

Baooallat,  J. a. — 1  am  of  the  same  opinion.  The 
acts  provide  four  cases  in  whicn  the  alderman  or 
councillor  becomes  disqual-fied.  They  are:  If  he 
shall  be  bankrupt  or  insolvent,  or  make  a  composi- 
tion with  his  creditors,  or  be  absent  from  the 
borough  for  more  than  six  months  ajb  a  time 
(unless  in  case  of  illness) ;  but  in  the  same  section 
(the  52nd)  it  is  provided  that  on  payment  of 
creditors  or  on  return  to  the  borough,  if  not  other- 
wise disqualified,  the  person  may  be  re-elected.  I 
think  that  whatever  may  be  the  disqualification 
intended  in  the  28th  section,  if  it  had  been 
intended  that  a  person  duly  elected,  who  by  enter- 
ing into  a  contract  with  the  council  had  become 
disqualified  should  be  excluded  from  holding 
office  until  re-elected,  it  would  have  been  specifi- 
cally so  stated,  as  it  is  in  the  class  of  cases 
mentioned  in  the  52nd.  There  are  no  such  words 
in  the  28th  section,  and  I  am  of  opinion  that  the 
judgment  of  the  Exchequer  Division  was  right 
and  should  be  affirmed. 

QuMN,  J. — If  the  contention  for  the  appellant 
is  right,  a  person  once  disqualified  could  never 
again  act  in  his  office  of  alderman.  "  During  such 
time,"  in  sect.  28,  must  be  applied  to  sect.  53,  and 
he  then  is  liable  to  the  penalty,  if  he  acts  in  the 
office  whilst  interested  in  a  contract  with  the 
council. 

ARCHIBALD,  J.,  concurred. 

Judgment  for   defendant.    Judgment  bdow 
affiftmed. 

Solicitors  for  plaintiff,  A.  E.  Francis. 
Solicitors  for  defendant,  Stephens  and  Stephens, 
for  Parratt,  May,  and  Sons,  Macclesfield. 


June  22  and  Nov.  10, 1876. 

(Before  James  and  Mellish,  L.JJ.,  Bao- 
GALLAY,  J  A.,  and  Quain,  J.) 

The  Matob,  &c.,  op  Worcrster  v.  The  Assbss- 

HENT  Committee  op  the  Droitwich  Union. 

Poor  rate — Local  hoard — Rateable  value  of  water" 
works — Charges  limited  by  statute  11  ^  12  Viet, 
c.  63,  8.  03  (the  Public  Health  Act  1848). 

The  local  board  of  W.  were  the  owners  and  occupiers 
of  wafenvot'kit  in  the  parinh  of  C,  and  acting 
under  sect.  93  of  the  Public  Health  Act  1848, 
they  supplied  the  inhabitants  of  W.  with  water  on 
an  estimate  which,  after  pnying  the  expenses  of 
maintaining  the  works,  and  supplying  the  water, 
left  a  very  small  margin  of  profit  to  the  board. 
The  respondents,  within  whose  union  the  parish 
of  C.  was  situated,  rated  the  local  board  on  a 
basis  of  the  profit  they  mi-ght  have  made,  if  they 
hud  been  a  company  occupying  tits  works  soleiy 
for  the  purpose  of  making  a  profit. 

Held,  (1)  that  according  to  the  true  construction  of 
tJie  Public  Health  Act  1848,  s.  93,  the  local  board 
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were  hound  to  make  an  eetiw^ate  of  the  sum  they 
ctctually  required  for  the  maintainance  of  the 
waterworks,  and  could  not  levy  a  larger  sum 
hy  a  water  raie  than  they  were  so  estimated  to 
require,  (2)  {affirming  the  decision  of  the  Dlvi' 
sional  Oowrt  of  Appeal)  thai  they  were  rateable 
for  the  relief  of  the  poor  onhf  in  respect  of  the 
profit  they  actuaUy  derived  from  the  occupation 
of  the  wcUerworks,  and  not  in  respect  of  the  profit 
which  a  company  occupying  the  works  solely  for 
the  purpose  of  profit  might  make. 
This  was  an  appeal  from  a  decision  of  the  Divi- 
sional Court  of  Appeal  from  Inferior  Goarts  giving 
judgment  for  the  appellants  upon  a  special  case 
stated  for  the  opinion  of  the  court  by  consent 
between   the    parties,    and  by  order  of  Black- 
bnrn,   J.    in    pursuance   of  the  12  &  13  Vict. 
c.  45,  s.  11. 

The  special  case,  and  the  arguments  and  judg- 
ments in  the  courtv  below  will  be  found  ante  p. 
140;  34  L.  T.  Bep.  N.  S.  288. 

For  the  purposes  of  this  report  the  facts 
sufficiently  appear  from  the  head  note  above,  and 
the  judgments  of  the  Court  of  Appeal  {post). 

By  sect.  93  of  the  Public  Health  Act  1848, 
(11  &  12  Yict  c.  63)  it  is  enacted  "  That  whenever 
and  so  long  as  any  premises  are  supplied  with 
water  by  the  local  board  of  health,  for  the  pur- 
poses of  domestic  use,  cleanliness,  or  drainage, 
they  shall  make  and  levy,  in  addition  to  any 
other  rate,  a  water  rate  upon  the  occupier 
except  as  hereinafter  provided,  and  the  rate  so 
made  shall  be  assessed  upon  the  net  annual 
value  of  the  premises  ascertained  in  the  manner 
hereinbefore  prescribed  with  respect  to  special 
Imd  general  district  rate,*'  &c. 

Sect.  94  provides  that  the  water  rate  shall  be 
payable  in  advance,  and  gives  power  to  stop  the 
water  in  case  of  non-payment  of  the  rate. 

Jelf  (with  him  H,  Matthews,  Q.C.),  for  the 
Droitwich  Union,  the  respondents  below. — ^It  is 
immaterial  whether  the  local  board  make  a  profit 
in  money  out  of  the  work,  or  whether  they  make 
a  profit  at  all.  Ability  to  make  a  profit  is  the  true 
test  of  the  measure  of  the  rateability  under  the 
old  statute  43  Eliz.  [Melush,  L.  J^ — But  is  that 
so  when  you  are  rating  a  public  body  who  are 
bound  not  to  make  any  profit  P]  By  sect.  93  of 
the  Public  Health  Act  1848,  the  local  board  are 
enabled  to  levy  a  water  rate  on  the  inhabitants,  and 
by  sect.  73  they  are  enabled  to  buy  premises 
for  the  waterworks.  It  is  theii:  own  fault  if  they 
do  not  get  the  rateable  value  out  of  the  works. 
The  teal,  as  laid  down  in  the  Mersey  Docks  case 
is  that  the  capability  of  owners  and  occupiers  in 
the  district  to  make  profits  in  money  or  their 
equivalent  is  to  be  the  guide  in  rating  them  to  the 
relief  of  the  poor.  The  local  board  are  exactly  in 
the  same  position  as  the  inhabitants  of  Worces- 
ter, and  these  get  substantial  advantages,  although 
not  in  money,  out  of  the  waterworks.  This  case 
differs  from  the  Mersey  Docks  v.  Jones  and  the 
Mei'sey  Docks  v.  Oamsron  (11 H.  L.  Rep.  443;  20C.  B., 
N.  S.,  66),  where  the  trustees  were  expressly  for- 
bidden to  make  any  profit  at  all.  Corporations 
might  reduce  their  rates  to  nothing,  if  the  conten- 
tion of  the  other  side  is  right.  The  case  of  the 
Mayor  of  Liverpool  y.  The  Overseers  ofWavertree  (30 
Justice  of  the  Peace,  101)  is  distinguishable  from 
the  present,  for  there  an  express  limit  was  placed 
to  the  profit  which  could  be  made.  He  also  cited 
and  referred  to 


Rag.  V.  Jtutices  of  HuU,  4  E.  &  B.  29 ;  and  mb  aom. 

Reg,  T.  Cooper,  28  L.  J.  183,  M.  C  ; 
Reg.  T.  Longwood,  21  L.  J.  215.  M.  C  ;  17  Q.  B.  871 ; 
Reg.  V.  Ker^tmere,  21  L.  J.  13,  M.  C. ;  17  Q.  B.  551 ; 
Reg.  r.  Longwood,  18  Q.  B.  116 ; 
Mayor  of  Liverpool  v.  Overseers  of  West  D«r6y, 

6E.  A  B.  704 ;  25  L.  J.  112, M. C. ; 
Reg.  V.  Mwgor  qf  Momcheeier,  21  L.  J.  160,  H.  C. 

PoweU,  Q.C.  and  Castle  for  the  local  board,  the 
appellants  below. — ^The  local  board  are  not  in  the 
position  of  a  hypothetical  tenant  without  any 
restriction,  for  tney  are  obliged  to  supply  the 
town  with  water  at  a  price.  The  rate  is  to  be 
made  beforehand  to  meet  the  board's  expenses. 
There  is  no  question  of  deducting  the  expenses 
from  the  rate.      The  position  of  the  board  is 

Srecisely  that  of  the  corporation  in  the  Mayor  of 
liverpool  v.  The  Overseers  of  Wavertree  (uhi  tuvOt 
which  is  a  direct  authority  in  our  favour.    They 
referred  also  to 

The  MeWopoUtofn  Bowrd  of  Works  v.  West  Bam,  28 
L.  T.  Bap.  N.  S.  490 ;  L.  Bap.6Q.B.  198; 

OommUawiMrs  of  Leith  Harbinur  v.  Inspector  of  ike 
Foot,  L.  Bep.  1  So.  App.  17. 

Jelf  replied. 

Gur  ado.  wU. 

QuAiN,  J.,  who  heard  the  arguments,  died 
before  judgment  was  delivered. 

The  judgment  of  the  court  wbs  delivered  on 
10th  ifov.  bv  Mellish,  L.J.,  as  follows.  —  The 
question  to  oe  determined  in  this  case  is  on  what 
principle  the  corporation  of  Worcester  are  to  be 
assessed  to  the  poor  rate  in  respect  of  a  certain 
reservoir  and  water  works  situate  within  the 
Droitwich  Union,  which  were  erected  and  are 
maintained  by  the  corporation  under  the  pro- 
visions of  the  public  Health  Act  for  the  purpose 
of  supplying  the  town  of  Worcester  with  water 
The  corporation  contend  that  "  the  provisions 
of  the  Public  Health  Act  contain  tbe  only 
authority  for  the  appellants  to  charge  a  water 
rate  on  consumers  of  water,  and  that  such  rate 
only  is  authorised  by  the  statute  as  might  be 
reasonably  expected  to  be  necessazy  to  defray  the 
expenses  incident  to  tbe  water  supply,  and  that 
they  have  no  authority  by  the  said  Act  or  other- 
wise to  receive  any  more  money  from  the  con- 
sumers than  is  required  to  pay  the  above- 
mentioned  expenses.  And  further,  that  as  the 
inhabitants  have,  on  the  faith  of  the  existing 
rates,  adopted  the  water  supply  of  the  appellants, 
and  suffered  their  private  resources  to  fall  into 
disuse  without  special  causes,  it  would  be  a  breach 
of  good  faith  to  alter  such  rates.  And  that,  there- 
fore, the  appellants  are  only  rateable  for  the  rent 
which  a  tenant  from  year  to  year  would  give  for 
the  land  subject  to  the  existing  rates,  and  the 
same  restrictions  (if  any)  as  thObe  under  which 
the  appellants  hold  it,  and  uot  that  which  a  tenant 
entirely  unfettered  might  give.  The  respon- 
dents, on  the  other  hand,  contend  that  it  is  right 
to  rate  the  appellants  in  respect  of  the  waterworks 
in  Claines  (as  directed  by  sect.  1  of  the  6  A  7 
Will.  4,  c.  96)  at  what  a  tenant  would  in^e  with 
liberty  to  raise  the  price  of  water  as  he  might 
think  proper,  so  far  as  not  restricted  b^  law; 
that  there  were  no  restrictions  by  law  m  the 
present  case,  and  that  tbe  fact  that  appellants,  in 
fixing  their  rates,  looked  only  to  the  benefit  of  the 
inhabitants  and  ratepayers  of  the  city  of  Wor- 
cester, only  transfers  the  advantage  and  benefit  of 
the  property  from  themselves  to  those  inhabitants 
and  ratepayers  for  whom  they  are  tnutees,  and 
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that  it  woald  be  unfair  that  the  inhabitants  and 
ratepayers  of  the  citv  of  Woroester  should  enjoy 
this  aoTantage  and  benefit  at  the  expense  of  the 
parish  of   Glaines  and  the  rest  of  the  Droitwich 
Union."    It  has  been  held  by  the  Divisional  Court 
of  Appeal  that  the  contention  of  the  corporation 
ia  right,  and  we  are  of  opinion  that  their  decision 
ought  to  be  affirmed.    There  are  two  (juestions  to 
be  considered.    First,  are  the  corporation,  accord- 
ing to  the  true  construction  of  the  Public  Health 
Act,  prevented  from  charging  for  the  use  of  the 
water  a  larger  sum  than  the  sum  they  actually 
require  for  the  maintenance  and  repair  of    the 
waterworks ;  and,  secondly,  if  they  are,  can  they 
be  rated  as  occupiers  in  respect  of  profits,  which 
the  law  does  not  allow  them  to  earn.    Now,  with 
respect  to  the  first  question,  we  think  that  the 
ooiporation  in  making  a  water  rate  uoder  sect.  93 
of  the  Public  Health  Act  are  bound  to  make  an 
estimate  of  the  sum  they  actually  require  for  the 
maintenance  of    the  water   works,    and  cannot 
legally  levy  a  larger  sum  by  a  water  rate  than  the 
sum  they  so  require.    The  94th  section  makes  the 
water  rate  payable  in  advance,  and  enables  the 
supply  of  any  persons  who  neglects  to  pay  it  to  be 
out  off,  and  we  think  it  cannot  have  been  intended 
that  the  corporation  should  charge  an;^  person  more 
than  his  fair  share  of  the  sum  which  is  required  to 
maintain  the  waterworks.  There  is  nothing  in  the 
ease  to  prove  that  the  6611,  which  is  stat^  to  be 
on  the  average  of  eight  years,  the  whole  net  income 
the  corporation  have  derived  from  the  waterworks 
was  not  the  whole  sum  they  required  for  the 
maintenance  of  the  waterworks.     The  question 
then  is  whether,  in  applying  the  rule  given  by 
the  Parochial  Assessment  Act,  the  coart  is  to 
consider  what  rent  a  tenant  from  year  to  year 
would  give  for  the  reservoir  and  waterworks,  who 
was  subject  to  the  same  restrictions  the  corpora- 
tion are  subject  to,  or  what  rent  a  tenant  from 
year  to  year  would  give  who  was  subject  to  no 
such  restrictions,  and  we  are  of  opinion  that  the 
hypothetical  tenant  is  to  be  a  tenant  subject  to  the 
restrictions.     The   case    of    the    corporation    of 
Liverpool,  and  the   overseers  of  Wavertree,  as 
reported  in  the  Justice  of  the  Peace  is  directly  in 
point,  and  we  are  of  opinion  that  case  was  cor- 
rectly decided.    Blackburn,  J.,  there  says,  "  The 
whole  question  turns  on  the  rule  given  by  the 
Parochial  Assessment  Act,  which  says  the  occupier 
is^  rateable  at  what  a  tenant  from  jear  to  year  will 
give,  subject  to '  the  same  restrictions  as  those 
under  which  the  tenant  holds  it "    This  decision 
seemo  to  us  to  be  right  on  principle.     An  occupier 
of  land  is  not  rateable  in  respect  of  the  whole 
profit  derived  from  the  land,  but  only  in  respect 
of  the  profit  which  be  himself  derives  from  the 
land.    If  there  be  a  common  in  the  possession  of 
the  lord  of  the  manor,  he  is  not  rateable  in  respect 
of  the  profits  derived  by  the  commoners  from  the 
common,  although,  in  rating  the  lands  of   the 
commoners,  the  fact  of  their  lands  being  rendered 
more  valuable  by  reason  of  the  occupier  being 
entitled  to  a  right  of   common    is    taken  into 
account.     So  in  the  present  case  the  rent,  and, 
therefore,  the  rateable  value  of  every  house  in 
Worcester,  is  increased  by  reason  of  the  occupier 
being  entitled  to  cheap  water  from  the  waterworks 
of  the  corporation,  and  if    the    corporation   in 
respect  of  the  reservoir  and  waterworks   were 
rated  at  the    profit  which  a  tenant    under   no 
restriction  could  get  from  the  waterworks,  the 


same  profit  would  be  rated  twice  over.    If  the 
works  were  transferred  to  a   tenant,  who  was 
under  no  restriction  as  to  the  price  he  charged  for 
water,  the  rateable  value  of  the  waterworks  would 
be  increased,  but  there  would  be  a  corresponding 
diminntiou  of  the  rateable  value  of  the  premises 
supplied  with  the  water.    We  may  also  observe 
that  the  reservoir  by  itself  without  the  power  of 
connecting  the  reservoir  with  the  houses  by  pipe^ 
running  through  the  streets  is,  probably,  worth 
nothing,  and  certainly  is  not  worth  6001.  a  year, 
and  it  is  the  same  Act  of  Parliament  which  gives 
the  power  to  lay  the  pipes,  and,  therefore,  creates 
the  yalae  of    the  reservoir  which  contains  the 
restrictions  on  the  amount  of  profit,  which  the 
occupier  of  the  reservoir  can  earn.    Even  in  the 
case  of  the  reservoirs  of  public  companies  esta- 
blished by  Act  of  Parliament  to  supply  towns  with 
water,  in  estimating  the  rateable  value  of  the 
repervoirs,  the  court  only  considers  the  amount  of 
profiu  which  the  terms  of  their  Act  enable  the 
company  to  earn,  not  the  profits  which  the  com- 
pany might  earn  if  Parliament  had  enabled  the 
company   to   establish    the  waterworks  without 
restriction  as  to  the  price  to  be  charged  to  con- 
sumers.    So  also  in  rating  a  railway,  or  any  other 
work  made  under  an  Act  of  Parliament,  the  ctJcu- 
lation  must  always  commence  with  the  profits, 
which  are  actually  earned  according  to  the  terms 
of  the  Act  of  Parliament,  not  with  the  profits 
which  might  be  earned  if  the  company  was  un- 
limited in  its  charges.    It  follows,  therefore,  that, 
according  to  the  contention  of  the  appellants,  the 
corporation  are  rateable  in  respect  of  their  reser- 
voir at  a  higher  sum  than  a  waterworks  company 
established  by  Act  of  Parliament  would  be  rate- 
able, and  are  rateable  on  an  assumption,  which  not 
only  is  not  true,  but  which  cannot  be  true,  namely, 
that  a  tenant  is  in  possession  of  a  reservoir  with 
the  monopoly  of  the  supply  of  a  particular  town 
with  water,  and  is  unlimited  in  respect  of  his 
charges. 

Judgment  below  affirmed. 

Solicitors  for   appellants,    Ghwrch,    Bone,  and 
Clarke,  for  Southau,  Worcester. 

Solicitors  for  respondents.  Tucker  and  Lake,  for 
Bearcro/t,  Droitwich. 


Saturday,  Nov,  4, 1876. 

(Before    Golekidge,    G.J.,    Mellish,    L.J.,    and 

Bbett,  J. a.) 

Bbo.  v.  Collins. 

Jjocal  hoard — Election — Quo  warranto — Scrutiny 
of  votes — Oertificate  of  chairman — When  final — 
ifiecounting — Judicial  decision — 11  ^12  Vict. 
c.  63,  s.  27— Public  Health  Act  1848. 

At  an  election  of  members  for  a  local  hoard  of 
health,  the  chairman,  acting  under  sect.  27  of  the 
Public  Health  Act  1848,  certified  thai  seven  per- 
sons, of  whom  the  defendant  was  one,  and  had  the 
sm  allest  number  of  votes,  were  elected.  The  relator, 
who  wa^  a  candidate,  had  three  votes  less  than  the 
defendant.  Upon  a  scrutiny  before  a  judge  of 
assize  unthout  a  jury,  it  appeared  that  by  corree* 
tion  of  mistakes  in  counting,  the  votes  for  the 
relator  and  the  defendant  were  e(^ual ;  thai  one 
vote  f(yr  the  relator  had  been  mislaid  and  not 
counted  at  aU ;  and  thai  two  votes  for  the  relator 
which  the  chairman  had  found  to  be  valid  were 
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in  foot  vrvodUdf  although  no  ohjeeiion  had  been 
mcuh  to  them  at  the  time  of  their  reception. 
Held  {affi/mti/ng  the  judgment  of  the  Queen's  Bench 
Division  hehw),  on  a  quo  warranto,  that  mistakes 
made    i/n  the  chairmah's    ministerial  capacity 
alone  could  be  inquired  into,  but  that  his  certifi- 
cate was  condueive  as  to  all  mattery  upon  which 
h^  couldi  by  using  the  means  provided  by  the  Act, 
come  to  a  judicial  decision,  and  that,  therefore, 
the  chairman's  addition  of  the  votes  could,  but  the 
validity  of  the  votes  coiild  not,  be  questioned. 
TuiB  was  an  appeal  from  a  decision  of  the  Qneen's 
Bench  Diyision  making  absolute  a  role  to  enter 
the  verdict  for  the  relator  on  a  quo  warranto  issue. 
The  quo  wa/rranto  called  on   the  defendant  to 
show   by  what  title  he  acted  as  a  member  of  a 
local  board  of  health.      Flea,  that  the  defendant 
was  duly  elected,  and  traverse  of  the  plea  by  the 
relator. 

The  issue  was  tried  before  Blackburn,  J.,  without 
a  jury,  at  the  Dorchester  Winter  Assizes  1875.  A 
verdict  was  entered  for  the  defendant,  leave  being 
reserved  for  the  relator  to  have  the  verdict  entered 
for  him. 

The  relator  accordingly  obtained  a  rule  nisi  pur* 
suant  to  his  leave  reserved,  and,  upon  cause  being 
shown,  the  Queen's  Bench  Division  (Mellor  and 
Field,  JJ.,  Blackburn,  J.  dissenting)  made  the 
rule  absolute. 
From  this  decision  the  relator  now  appealed. 
The  case  in  the  court  below  is  fully  reported 
ante  p.  173;  34  L.  T.  Rep.  N.  S.  447.  The  facts 
sufiQciently  appear  from  the  head  note  above. 

By  sect.  27  of  the    Public  Health  Act  1848 
(11  &  12  Yict.  c.  63)  it  is  enacted : 

That  the  obairmaa  shall  on  the  day  immediately  follow. 
lug  the  day  of  the  eleotion,  and  on  ae  many  days  imme. 
diately  aaooeeding  as  may  he  necesBary,  attcrnd  at  the 
offioe  of  the  looal  board  of  health,  and  ascertain  the 
ralidity  of  the  votes  by  an  examination  of  the  rate  books 
and  snch  other  hooka  and  doouments  as  he  may  think 
neoeesary,  and  by  examining  enoh  persons  as  he  may  see 
fit ;  and  be  shall  oast  np  snch  of  the  votes  as  he  shall 
find  to  be  valid  and  to  have  been  dnly  given,  collected,  or 
reoeived,  and  ascertain  the  number  of  snch  votes  for 
eaoh  candidate.  And  the  candidates  to  the  nnmber  to  be 
elected,  who  being  duly  qnalified,  shall  have  obtained  the 
greatest  nnmber  of  votes,  shall  be  deemed  to  be  elected 
and  shall  be  certified  as  snch  by  the  said  chairman  nnder 
his  hand  ;  and  to  each  person  so  elected  the  said  chair- 
man sbali  send  or  deliver  notice  of  snch  election ;  and 
the  said  chairman  shall  also  canse  to  be  made  a  list  con- 
taining tbe  names  of  the  candidates  together  with  (in 
case  of  a  contest)  the  nnmber  of  votes  given  for  each  and 
the  names  of  the  persons  elected  ;  and  shall  sign  and 
certify  the  same,  and  shall  deliver  snch  list,  together 
with  the  nomination  and  voting  paper  which  he  shall 
have  received  to  the  local  board  of  health  at  their  first  or 
next  meeting  (as  the  case  may  be),  who  shall  canse  the 
tame  to  be  depoeited  in  their  offioe,  and  the  same  shall 
daring  offioe  boars  thereat  be  kept  open  topnblic  inspec- 
tion, together  with  all  other  doonmenta  relating  to  tbe 
eleoiion,  for  six  months  after  the  election  shall  have 
taken  place,  withont  fee  or  reward  ;  aud  tbe  raid  chair- 
man shall  caase  snoh  lists  to  be  printed  and  copies 
thereof  to  be  affixed  at  tbe  n«aal  places  for  affixing 
notices  for  parochial  business  within  the  parts  for  which 
the  election  shall  have  been  made. 

Tbe  whole  of  this  Act  is  now  repealed  by  38  A  39 
Yict.  c.  55,  but  the  provisions  of  sect.  27,  as  to  the 
duties  of  the  returning  officer  at  elections  are  re- 
enacted  in  the  new  Act  (Schedule  2,  ss.  51  &  54), 
in  precisely  the  same  terms  as  in  sect.  27,  with  the 
insertion  of  the  following  clause  between  the 
words  "  Such  votes  for  each  candidate,"  and  **  and 
the  candidates." 

Any  oandidat-e  may  himself  attend,  or  may  appoint  any 


agent  to  attend  the  examination  and  casting  up  of  tlie 
votes ;  any  candidate  or  a^nt  so  attending  who  obstniote 
or  in  any  way  interferes  with  the  examination  and  casting 
up  of  the  votes,  may,  by  order  of  tbe  retnming  officer,  be 
forthwith  removed  from  the  place  appoints  for  thttl 
porpose,  and  shall  not  be  permitted  to  retom. 

Cole,  Q.C.  (with  him  Finder),  for  the  defendant. 
— The  question  is,  whether  the  certificate  of  tba 
chairman,  the  presiding  officer  at  elections  of  local 
boards  of  health,  is  conclusive,  or  whether  it  can 
be  afterwards  questioned;  and,  if  so,  in  what 
manner  P  Blackburn,  J.,  in  the  ooort  below,  givea 
reasons,  which  are  conclusive,  to  show  that  the 
Legislature  did  not  intend,  by  the  enactments  in 
sect.  27  of  the  Public  Health  Act  1848,  to  make 
the  chairman's  certificate  final.  The  Act  providea 
that  the  voting  and  nomination  papers  bhoald  be 
kept  open  for  the  inspection  of  the  public  for  six 
months,  the  object  oeing  to  give  the  public  an 
opportunity  of  examining  the  voting  papers  to 
ascertain  whether  the  votes  were  valid.  If  no 
Bcnltioy  can  be  held,  why  shonld  the  voting 
f tapers  be  kept  open  at  all  P  Beg.  v.  Morgan  (SS 
L.  T.  Rep.  N.  S.  930 ;  L.  Rep.  7  Q.  B.  26).  should 
have  been  cited  in  the  court  below  in  addition  to 
the  cases  there  mentioned.  In  that  case  a  quo 
warranto  went,  where  a  chairman  had  wronglv 
held  that  a  nomination,  under  sect.  24,  was  bacL 
Under  that  section  a  chairman  can  dearly  hold  a 
judicial  inquiry  into  whether  a  nomination  is  valid 
or  not.  [Bbktt,  J. — The  chairman  is  to  come  to  a 
decision  after  using  the  means  of  incjuiry  provided 
by  the  Act.  That  is  arriving  at  a  judicial,  or,  at 
all  even.'s,  a  quasi  judicial  decision.]  It  is  sub* 
mitted  that  there  is  no  distinction  between  what 
a  chairman  does  judicially  or  what  he  does  mini* 
sterially  for  this  purpose^  The  two  capacities 
cannot  be  separated.  It  would  be  impossible  to 
ascertain  how  the  chairman  arrived  at  his  resalt  i 
whether  by  miscounting  or  improper  rejection  of 
votes. 

Kingdon,  Q.G.  (with  him  H,  0.  Benneii),  for  the 
relator,  were  not  called  on. 

Lord  OoLSBiDGK,  C.J. — In  this  case  we  are  asked 
to  reconsider  the  question  decided  in  thejudg^ 
ments  of  the  court  below,  and  it  is  suggested  that 
the  judgment  of  Mr.  Justice  Blackburn  should  be 
followed,  and  that  of  my  brothers  Mellor  and  Field 
over-ruled.  The  effect  of  the  judgment  of  the 
majority  of  the  court  below  appears  to  be  this: 
that  where,  on  an  election  of  a  local  board,  the 
returning  officer  had  made  an  error  in  his  mini* 
scerial  capacity,  the  mistake  may  be  inquired  into 
by  means  of  a  quo  wairranio ;  but  where  the  mia* 
take  has  occurred  otherwise,  the  certificate  of  the 
returning  officer  is  final,  and  tbe  mistake  can- 
not afterwards  be  inquired  into.  I  am  of  opinion 
that  tbe  latter  view  is  tbe  correct  one.  The  statute 
is  the  Public  Health  Act  1848,  and  the  important 
section  is  the  27th.  [His  Lordship  here  read  the 
section  {ubi  sup.)']  Now,  by  this  section  the  chair* 
man  is  to  ascertain  tbe  validity  of  the  votes,  and 
he  is  to  come  to  a  conclusion  on  their  validity  or 
invalidity  by  the  process  and  means  which  the 
Act  affords.  It  might  occur  to  some  minds  that 
other  means  and  a  better  process  could  have  been 
provided,  but,  taking  the  section  as  it  stands,  the 
Legislature  has  determined  that  the  chairman  may 
come  to  a  decision  whether  the  votes  are  valid  or 
not,  by  examining  the  rate  book  and  witoessea» 
&c.,  and  that  the  decision  cannot  be  questioned  in 
so  far  as  it  is  judicial.  I  am  of  opinion  that»  aa 
has  been  pointed  out  by  my  brother  Brett,  a  jadU 
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mal  deoiBion  means  arriving  at  a  decision  afler 
using  means  of  inquiry,  and  I  am  clear  that  under 
this  section  the  chairman's  proceedings  are  jadi- 
ciaL    In  this  Act,  if  the  chairman  has  neglected 
or  refased  to  comply  with  its  provisions,   he  is 
liable  (sect.  28)  to  a  penalty  of  50L    There  is  no 
qaestion  of  that  sort  here.    In  this  case  there 
were  only  two  votes  with  regard  to  which  the 
qnestion  is  important.     It  is  not  a  question  of 
miscasting,  but  of  votes  which  ought  not  to  have 
been  received,  because  if  objected  to  they  would 
have  been  found  invalid.     Now  upon    this    the 
point  arises:  Is  the  certificate  of  the  returning 
officer  valid  and  conclusive?     I  think  it  is;   1 
think  the  Act  of  1848  intends  that  the  chairman 
should  make  his  certificate  on  the  result  of  examin- 
ing books  and  witnesses  if  necessary,  and  not 
merely  upon  the  result  of  his  having  cast  up  the 
number  of  the  votes.    So  the  matter  would  stand, 
I  think,  on  the  true  construction  of  the  statute. 
The  extreme  difficulty  and  inconvenience  of  pro- 
viding for  questioning  the  decision  of  the  chairman 
by  quo  warranto  is  obvious,  and  the  diRtinction 
between  calling  in  question  his  judicial  decision 
and  merely  questioning  his  addition,  is  also  very 
plain.     So  obvious  is    the  inconvenience  in  the 
former  case,  that  in  the  case  of  municipal  elections 
an  Act  has  been  passed  to  remove  it,  and  provide 
a  method  of  calling  the  certificate  in  question : 
(35  A  36  Vict,  c  33.)    But  we  are  not  compelled  to 
depend  entirely  upon    the    construction  of   the 
Act  in  this  matter.    The  very  question  of  the 
conclusiveness  of  the  certificate  has  been  raised 
before  Lord  Campbell  in  Beg.  y.  Cro88  (19  L.  T. 
Bep.  O.  S.  35).    Blackburn,  J.  appears  to  have 
been  erroneoas  in  thinking  that  Lord  Campbell 
did  not  decide  the  point  in  Beg.  v.  Croae  (ubi  sup.) 
He  decided  it  expressly,  it  fieing,  as  he  said,  a 
"  novel  and  important  one."  There  were  two  points 
nosed:  one,  whether  the  chairman  was  properly 
appointed ;  and,  secondly,  whether  his  certificate 
was  final  and  conclusive.    Lord  Campbell  said 
that  it  was,  as  far  as  the  validity  of  the  votes  were 
concerned,  though  he  said  it  might  not  be  so  with 
regard  to  the  correctness  of  the  casting  up.    It  is 
therefore  a  decision  (although  at  Nisi  Prius  only) 
of  a  judge  singularly  oom potent  to  decide  upon 
the  construction  of  statutes,  made  after  full  argu- 
ment by  very  learned  counsel,  and  although  invit- 
ing reviewtil,  no  one  has  yet  asked  to  have  it 
reviewed.    We   are,  therefore,  supported  in  the 
construction  of  this  Act  by  the  judgment  of  that 
eminent  judge.    I  am  of  opinion  that  the  majority 
of  the  court  below  put  the  true  construction  upon 
the  Act,  and  that  their  judgment  ought  to  be 
affirmed. 

Mbllish,  L.J. — I  am  of  the  same  opinion.  Ac- 
cording to  the  ordinary  construction  of  statutes 
creating  a  new  elective  body,  the  proceedings  of 
that  body  can  be  questioned  in  the  Court  of 
Queen's  Bench,  but  when  the  Act  provides  other- 
wise, those  proceedings  cannot  be  questioned  at 
aQ.  Here  judicial  and  ministerial  powers  are 
given  by  the  Act  to  the  Chairman  or  the  Local 
Board.  I  think  the  words  are  clearly  sufficient 
to  give  jrdicial  powers,  and  the  Act  then  sajs 
that  he  shall  cast  up  such  votes  **  as  he  shall  find 
to  be  valid."  I  think  that  the  finding  of  the  votes 
to  be  valid  is  a  judicial  proceeding,  because  he  is 
to  decide  after  examination  of  the  rate  book  and 
witnesses.  It  is  true  that  he  has  not  power  to 
examine  witnesses  on  oath,  but  the  inquiry  is  still 


a  qucui  judicial  one.  The  casting  up  of  the  votes 
is  clearly  only  ministerial ;  I  think  the  latter  pro- 
ceeding may  be  questioned,  but  not  the  former. 
It  would  be  a  great  inconvenience  that  proceedings 
of  this  nature  should  be  open  to  question  on  quo 
warranto,  and  the  Legislature  may  have  had  that 
inconvenience  in  view  when  the  27th  section  was 
enacted.  I  think  that  the  opinion  of  Lord  Camp- 
bell in  Beg.  v.  Cross  was  correct,  and  that  we  must 
follow  it.  Another  Act  has  been  passed  as  to 
municipal  elections,  making  a  reform  in  a  similar 
case  to  this.  And  as  to  the  election  of  local 
boards,  there  is  a  clause  in  a  later  Act  (sects  38  & 
39  Vict.  c.  55,  sch.  2  and  seq.)  that  any  candidate 
or  his  agent  may  be  present  at  the  examination  of 
voting  papers,  but  not  giving  any  appeal  from  the 
returning  officer's  finding  on  the  validity  of  the 
votes.  I  am  therefore  of  opinion  that  the  judg- 
ment of  the  Queen's  Bench  Division  ought  to  be 
affirmed. 

Bbbtt,  J.A. — I  am  of  the  same  opinion. 

Amphlbtt,  J.A. — On  the  whole,  I  am  not  pre- 
pared to  differ  from  the  result  of  the  judgment  of 
the  rest  of  the  court,  but  I  must  say  that,  if  not 
supported  by  the  authority  of  Lord  Campbell's 
opmiun,  I  should  have  had  great  difficulty  in 
coming  to  a  conclusion  in  this  case,  because  I  think 
that  tno  Act  was  not  intended  to  give  judicial 
power  to  the  chairman,  but  when  I  find  the 
contrary  opinion  in  a  decision  of  Lord  Campbell, 
given  so  long  ago,  and  not  questioned  up  to  this 
time,  and  when  I  find  that  the  Legislature  has 
passed  an  Act  of  Parliament  to  allow  agents  to  be 
present,  I  come  to  the  conclusion  that  it  may  have 
been  intended  in  the  Act  of  1848  that  the  chair- 
man should  inquire  judicially  into  the  validity  of 
the  votes,  and  that  his  certificate  should  be  final. 

Judgment  affirmed. 

Solicitor  for  the  relator,  McArthwr, 

Solicitors  for  defendant,  Ooomhe  and  Warn' 
Wright. 


Dec.  9*  and  11, 1876. 

Stonb  v.  Thb  Mayob,  Aldb&men,  and  Bubgessbs 

or  Yeovil. 

Waterworks  Glauses  Act  1847  (10    Vict.  c.  17)— 

Lands   Clauses  Consolidation  Act  1845  (8^9 

Vief.  c.  18)  s.  9 — Diversion  of  streams — Tenant 

for  life — Injury  to  land — Compensation — Ultra 

vires. 

A  reference  to  vdltuition,  under  sect.  9  of  the  Lands 
Clauses  Consolidation  Act  1845,  may  he  had  in 
the  case  of  "  permanent  damage  or  injury  "  to 
lands  held  by  a  tenant  for  life,  as  well  as  to 
lands  **  to  be  purchased  or  taken  from  any  party 
under  any  disability  or  incapacity"  ice. 

Defendants,  a  municipal  corporation,  were,  under 
a  local  waterworks  Act,  which  incorporated  the 
Lands  Clauses  Consolidation  Act  1845,  and  the 
Waterworks  Clauses,  Act  1847,  empowered  to 
"  take,  use,  divert,  and  appropriate "  certain 
streams  and  sources  of  water,  and  amongst  others 
a  stream  which  flowed  to,  and  was  essential  to 
the  working  of,  a  miU,  of  which  the  plaintiff  was 
tenant  for  life.  Defendants  accordingly  gave 
plaintiff  notice  of  tJieir  intention  to  divert  the 
whole  of  the  stream,  af^d  did  take  and  divert  a 
great  portion  of  it. 
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Or.  or  An."] 

Ston  V.  Thb  Matob,  Aldbbmih,  and  Buxgissbs  op  Ybotil. 

[Ot.  01  Alt. 

Subsequently,  by  on  agreement,  made  under  the 
poweri  of  the  special  Act,  plaintiff  and  defendants 
agreed  to  refer  to  two  sv/rveyors  **  the  amount  of 
compenaation  money  to  he  now  paid  hy  the  cor- 
poration  for  the  damage  which  the  owner  or 
owners  for  the  time  being  of  the  said  premises 
m^y  sustain  by  the  abstraction  of  the  whole  of  the 
said  streams,  Sfc,"  which  the  corporation  were 
empowered  to  take  and  divert. 

The  surveyors  were  unahle  to  agree,  and  a  third 
surveyor  was  nominated  under  sect.  9  of  the 
Lands  Clauses  Consolidaiion  Act  1845,  who  made 
his  award,  assessing  a  sum  as  compensation  for 
the  "permanent  damage  and  injury  which  the 
owner  or  owners  for  the  tims  being  of  the  above- 
mentioned  miU,  ^c,  ma/u  have  sustained,  or  shaU 
or  may  sustain  by  the  aJbstra,ction  of  the  whole  of 
the  streams,**  Sfc. 

The  plaintiff  sued  the  defendants  to  recover  the  sum 
so  assessed,  and  filed  his  statement  of  claim 
setting  out  the  above  fads,  and  claiming  the 
am^AAnt,  and  a  mandamus  directing  the  defen- 
dants to  pay  it  into  the  bank,  under  the  provisions 
of  the  Lands  Clauses  Consolidation  Act  1845. 

The  defendants  demurred. 

Held  (affirming  the  decision  of  the  Common  Pleas 
Division),  that  the  defendants*  reference  to  valua- 
tion was  not  ultra  vires ;  that  there  had  been  a 
good  valuation  under  sect,  9  of  the  Lands  Clauses 
Consolidation  Act  1845;  and  that  the  plaintiff 
was  entitled  to  compensation  in  respect  of  the 
whole  of  the  streams  which  the  defendants  had 
given  him  notice  of  their  intention  to  take,  and 
not  merely  in  respect  of  so  much  of  the  streams  as 
had  been  already  taken. 

Appeal  from  a  decision  of  the  Common  Pleas 
Division.  / 

The  case  in  the  court  below  is  fully  reported 
ante  p.  235 ;  34  L.  T.  Bep.  N.  S.  874. 

The  facts,  for  the  purposes  of  the  present  report, 
sufficiently  appear  from  tho  head  note  above,  and 
the  judgments  {post). 

Sect.  9  of  8  &  9  Yict.  c.  18  enacts  that, 

The  pitroha«e  money  or  compensation  to  be  paid  for  any 
lands  to  be  purchased  or  taken  from  any  party  ander  any 
disability  or  incapacity,  and  not  having  power  to  sell  or 
oonvey  snoh  lands  except  under  the  proviBions  of  this,  or 
the  special  Act,  and  the  oompeneation  to  be  paid  for  any 
permaneDt  damage  or  iDJnry  to  any  snch  lands,  shall 
rot,  eicept  where  the  same  shall  have  been  oeter mined 
by  the  verdict  of  a  jnry,  or  by  arbitration,  or  by  the 
valuation  of  a  surveyor  appointed  by  two  jostices  under 
the  provision  hereinafter  contained,  be  less  than  shall  be 
determined  by  the  valuation  of  two  able  practical 
surveyors,  one  of  whom  shall  be  nomioated  by  the  pro- 
moters of  the  undertaking,  and  the  other  by  the  other 
party,  and,  if  such  two  survejors  cannot  agree  in  the 
valuation,  then  by  such  third  surveyor  as  any  two 
justices  shall,  upon  application  of  either  party,  after 
notice  to  the  other  party,  for  that  purpose  nominate. 

Sect.  22  enacts  that, 

If  no  agreement  be  come  to  between  the  promoters  of 
the  undertakisg  and  the  owners  of  or  parties  by  this  Act 
enabled  to  sell  and  convey,  or  release  any  lands  taken  or 
required  for  or  injurion»ly  affected  by  the  execution  of 
the  undertaking,  or  any- interest  in  such  lands,  as  to  the 
Talue  of  such  lands,  or  of  any  interest  tiierein,  or  as  to 
the  compensation  to  be  made  in  respect  thereof,  and  if 
in  any  such  case  the  compensation  claimed  shall  not 
exceed  50t.,  the  same  shall  be  settied  by  two  justices 

If  exceeding  50Z.  the  compensation  is  to  be 
settled  by  arbitration  or  by  tbe  verdict  of  a  jury  : 
ts.  23.) 

And  sect.  68  enacts  that, 


If  any  party  shall  be  entitied  to  any  oompensatioD  ia 
respect  of  any  lands,  or  if  any  interest  tbervin,  whioh 
shall  have  been  taken  for  or  injuriously  affected  by  tlsa 
execution  of  the  works,  and  for  which  the  promoters  of 
the  undertaking  shall  not  have  made  satisfaction  nndar 
the  provisions  of  this  or  the  special  Act,  or  any  Aot 
incorporated  therewith,  and  if  the  oompeosation  elaimad 
in  such  case  shall  exceed  the  sum  of  50(.,  such  party  mav 
have  the  same  settied  by  arbitration,  or  by  the  verdict  <k 
a  jury  as  he  shall  think  fit,  and,  if  such  party  desire  to 
have  the  same  settied  by  arbitration,  it  shall  be  lawful 
for  him  to  give  notice  in  writiig  to  the  promoftan 
of  the  undertaking  of  such  his  desire,  stating  in  sadh 
notice  the  nature  of  the  interest  in  such  lands  in  respeol 
of  which  be  claims  compensation,  and  the  amount  of  com* 
pensation  so  claimed  therein  ;  and  unless  the  promoters 
of  the  undertaking  be  willing  to  pay  the  amount  of  com. 
pensation  so  claimed,  and  shall  entmr  into  a  written  egrea 
ment  for  that  pnrpoee  within  twenty-one  days  after  tha 
receipt  of  any  such  notice  from  any  party  so  entitied,  tlie 
same  shall  be  settied  by  arbitration  m  the  manner  hareim 
provided. 

The  section  then  goes  on  to  provide  for  the 
mode  of  settlinfl:  compensation  by  a  jary. 

The  6th  section  of  the  Waterworks  Glauses  Act 
1847  (10  &  11  Vict.  c.  17),  enacts  that. 

Where  by  the  si>eoial  Act  the  nndertakers  shall  be 
empowered,  for  the  purpose  of  constructing  or  supplying 
waterworks,  to  take  or  use  any  lands  or  streams,  othar* 
wise  than  with  the  consent  of  the  owners  and  oooupiara 
thereof,  they  shall,  in  exercising  the  powers  so  given  to 
them,  be  subject  to  the  provisions  and  restrictions  oon* 
tained  in  this  Act,  and,  if  the  lands  be  situated  in  Eng- 
land or  Ireland,  to  the  provisions  and  restrict iona 
contained  in  the  Lands  Clanees  Consolidation  Act  1845, 
and  shall  make  to  tbe  owners  and  occupiers  of,  and  all 
the  parties  intereited  m,  any  land  or  streams  taken  or 
nsed  for  the  purpose  of  the  special  Act,  or  injorioosly 
affected  by  the  construction  or  maintenance  of  the  worka 
thereby  authorised,  or  otherwise  by  the  execution  of  tba 
powers  thereby  conferred,  full  compensation,  to  be 
ascertained  in  the  manner  provided  by  the  Lands  Clausaa 
Consolidation  Act  1845. 

And  sect.  12  enacts  that : 

Subject  to  the  provisions  and  restrictions  in  this  and  the 
special  Act  and  any  Act  incorporated  therewith,  the 
undertakers  may,  amongst  other  things,  from  tiine  to 
time  divert  and  impound  the  water  from  the  streams 
mentioned  for  that  purpose  in  the  special  Act,  or  the 
plans  or  books  of  reference,  and  alter  the  course  of  any 
such  streams,  not  being  navigable,  and  also  take  sneh 
waters  as  may  be  found  in  and  under  or  on  the  lands  to 
be  taken  for  construotinv  the  works :  Provided  alwaya, 
that  in  the  exercise  of  the  said  powers  the  nndertakora 
shall  do  as  littie  damage  as  can  be,  &c.,  and  shall  make 
fall  compensation  to  all  parties  interested  for  all  damagea 
sustained  by  them  through  the  exercise  of  such  powece. 

King  don,  QC.  and  H,  Cary  Batten  for  the 
defendants. — Tbe  agreement  for  submission  to 
valuation  is  ultra  vires  on  the  part  of  the  defen- 
dants :  (The  Ashbury  Railway  Carriage  and  Iron 
Company  v.  Riche,  33  L.  T.  Rep.  N.  S.  450; 
L.Bep.  7  H.of  L.553;  44 L.  J.  185,  Ex. ;  seealao 
Frend  and  Ware's  Precedents  as  to  Agreementa 
uUra  vires,)  The  plaintiff  is  only  tenant  for  life, 
and  the  remainderman  may  repudiate  the  arrange- 
ment, and  require  to  be  paid  again.  When  thia 
agreement  was  made,  the  decision  in  Ferrand  t. 
TIm  Mayor  of  Bradford  (21  Beav.  402)  was  sup- 
posed to  be  law,  but  it  has  since  been  overroled 
Dy  Bush  y.  The  Trowbridge  Waterworks  Company 
(32  L.  T.  Rep.  N.  S.  182;  L.  Rep.  19  Ex.  291); 
affirmed  by  the  Lords  Justices  (33  L.  T.  Rep.  N.  S. 
137 ;  L.  Rep.  10  Ch.  459),  The  latter  case  shows  de- 
fendants are  not  purchasers.  The  plaintiff  has  mis- 
taken bis  remedy  in  proceeding  under  sect.  9  of  the 
Lands  Clauses  Act,  which  does  not  apply  to  oon- 
seauential  damage,  but  only  to  property  porchaaed 
ana  damage  to  such  property.  [Brakwell,  J^ 
— Does  not  "  such  "  lauds  mean  lands  in 
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Gt.  of  App.]  Stonb  v.  Thb  Matob,  Aldbbhbn,  aitd  Busgissxs  of  Ybotil.  [Gt.  of  App. 


Bion  of  persona  nnder  disability  P]  The  oonrt 
below  ehminaied  "  snch "  from  sect.  9  of  the 
Lands  Claasee  Goosolidation  Act,  and  introduced 
'*  or  to  be  sustained  "  into  sect.  12  of  the  Water- 
works Claoses  Act ;  "  snch  "  may  be  referred  back 
to  the  heading  of  the  gronp  of  sections  which 
is  **  with  respect  to  purchase  of  lands  by  agree- 
ment." Grofiy,  London  and  North- Western  Bailway 
Oomncmy  (3  B.  A  S.  436 ;  32  L.  J.  113,  Q.  B.), 
which  was  relied  on  for  the  plaintiff  below,  does 
not  apply.  Button  v.  London  and  South-Weaiem 
Bailway  Gompa/ny  (7  Hare  259)  was  also  cited. 

Petherami  for  the  plaintiff. — It  mast  be  taken 
on  demurrer  that  the  allegations  in  the  statement 
of  claim  are  tme.    It  is  stated  that  it  was  within 
the  defendants'  power  to  take  the  water;    that 
notice  was  p^ven  that  there  was  a  permanent 
injury  to  plaintiff's  property,  and  that  the  agree- 
ment was  duly  made.    By  the  Waterworks  Claases 
Act  1847,  the  special  Act,  and  the  Lands  Clauses 
Consolidation    Acts    together,    the    parties    are 
entitled  to  enter  into  an  agreement  as  to  aapessing 
the  amount  under  sect.  9  of  the  Lands  Glauses 
Consolidation  Act ;  and  by  the  Waterworks  Clauses 
Acty  and  the  special  Act,  they  are  entitled  to 
make  the  compensation  a  sum  payable  at  once, 
"  Such  "  in  sect.  9  is  to  be  constroed  as  Bramwell, 
J.A.  has  suggested.    [Gockbtj&n,  C.J. — The  local 
Act  tr'^ts  the  taking  of  the  water  as  the  acquiring 
of  a  right,  not  as  a  mode  of  injuriously  affecting 
the  land.]    This  is  an  actual  purchase  of  property 
under  the  Acts ;  but  if  it  were  a  case  of  "  in- 
jurioasly  affecting  "  lands,  sect.  22  and  sect.  23  of 
the  Lands  Clauses  Consolidation  Act  show  that 
sect.  6  and  sect.  9,  iKere  meant  to  apply  to  it. 
The  defendants  were  intra  vires  in  making  the 
a^^reement  to  refer,  and  compensation  has  been 
rightly   assessed  for    the    taking   of   the  whole 
gtream. 

Kingdon,  (j.C.  replied. 

CocRBTTBN,  C.J. — The  appellants,  the  municipal 
corporation  of  Teovil,  the  defendants  in  the  suit 
below,  were,  by  a  local  Act  of  Parliament  passed 
in  1870,  empowered  to  construct  waterworks  for 
supplying  the  borough  of  Yeovil  and  a  certain 
adjacent  district  with  water.  For  this  purpose 
they  were  empowered  to  **  purchase,  enter  upon, 
take,  use,  get,  divert,  and  appropriate  the  streams, 
springs,  waters,  and  sources  of  water  shown  on  the 
deposited  plans,  and  described  in  the  deposited 
books  of  reference."  The  Waterworks  Claupes 
Act  1847  and  the  Lands  Clauses  Consolidation  Act 
of  1845  are  incorporated  with  the  local  Act.  Among 
the  streams  so  authorized  to  be  taken  was  one 
which,  rising  some  distance  above  a  mill  and 
premises  of  which  the  respondent,  the  plaintiff  in 
the  suit  below,  is  seised  as  tenant  for  life,  and 
flowing  onwards  to  his  mill  and  premises,  was 
essential  to  the  working  of  the  mill.  The  appellants, 
under  the  powers  of  their  Act,  gave  notice  to  the 
respondent  of  their  intention  to  divert  and  appro- 
priate the  whole  of  the  stream,  and  they  proceeded 
to  take  and  divert  a  great  portion,  but  not  the 
whole  of  such  water ;  the  necessary  effect  of  this 
diversion  of  the  water  being  to  cause  serious  and 
permanent  injury  to  the  respondent's  mill.  A 
correspondence  took  f>lace  between  the  solicitors 
for  the  respective  parties,  and  an  agreement  was 
drawn  up,  upon  which,  after  reciting  the  Act  of 
Parliament,  and  that  the  corporation,  for  the 
purposes  of  the  waterworks,  "  intend  from  time  to 
time  to   take,    use,  divert,  and  appropriate  the 
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waters  "  in  question,  and  that  Stone,  as  tenant  for 
life  of  a  certain  mill  called  Withyhook  Mill,  was 
interested  in  such  streams,  each  party  proceeded, 
according  to  the  terms  of  the  9th  section  of  the 
Lands  Cbuses  Consolidation  Act,  to  appoint  "  an 
able  practical  surveyor  to  determine  the  amount 
of  compensation  to  be  paid  by  the  corporation  for 
the  damage  which  the  owner  might  sustain  by  the 
abstraction  of  the  whole  of  the  said  streams, 
springs,  and  waters."  The  surveyors  so  appointed 
not  being  able  to  agree,  application  was  made  on 
behalf  of  both  parties,  according  to  the  provisions 
of  the  section,  to  two  justices  to  appoint  a  surveyor 
to  determine  the  amount  of  compensation,  which 
was  accordingly  done,  and  the  amount  assessed  at 
932.  9«.  5d.  The  plaintiff  having  instituted  a  suit 
in  the  Court  of  Common  Pleas  for  a  mandamus  to 
the  corporation  to  deposit  the  amount  according 
to  the  provision  of  the  69th  section  of  the  Lands 
Clauses  Act,  the  defendants  demur  to  the  claim,  their 
contention  being  that,  in  entering  into  the  agree- 
ment, they  wereactingul/ra  viVeir;  that  having  taken 
a  portion  of  the  water  only,  they  were  not  bound  to 
make  compensation  beyond  the  extent  to  which  the 
abstraction  of  the  water  in  the  individual  instance 
might  injuriously  affect  the  mill  and  premises ;  in 
support  of  which  contention  they  mainly  relied 
on  tne  authority  of  a  recent  decision  of  the  Master 
of  the  Bolls  in  a  case  of  Bush  v.  The  Trow- 
bridge Water  Company,  upheld  by  the  Lords 
Justices  on  appeal,  in  which  a  portion  of  the 
water  of  a  stream  having  been  diverted  before  it 
reached  the  plaintiff's  land,  it  was  held  that  com- 
pensation could  not  be  claimed  for  the  loss  of  the 
stream,  but  only  so  far  as  the  diversion  of  the 
quantity  taken  injuriously  affected  the  plaintiff's 
land.  The  present  case  is,  however,  plainly  dis- 
tinguishable from  that  of  Biish  v.  Th*>  Trow- 
bridge Waier  Company ;  for  in  the  latter  case  the 
water  company  took  power  to  divert  only  a 
fx>rtion  of  a  brook  which  flowed  through  the 
plaintiff's  land,  and  though  the  portion  abstracted 
prevented  the  stream  from  being  of  the  same 
practical  benefit  in  the  way  of  irrigation  to  the 
plaintiff  which  it  had  before,  the  brook  or  stream, 
though  seriously  dimininhed  in  quantity,  continued 
to  flow  through  the  land  as  before,  and  it  is  upon 
this  that  the  judgments  of  the  Master  of  the  Bolls 
and  the  Lords  Justices  appear  to  have  proceeded. 
In  the  present  case  the  corporation  have  taken 
power  to  divert  the  whole  body  of  the  stream,  and 
gave  notice  of  their  intention  to  the  plaintiff  so  to 
do,  and  the  case  comes  within  the  decision  of  Lord 
Bomilly,  in  Ferrand  v.  The  Mayor  of  Bradford, 
which  is  by  no  means  overruled  by  the  decision 
in  the  Trowbridge  case.  Under  these  circum- 
stances the  plaintiff  becomes  entitled  under  the 
section  of  the  local  Act,  and  nnder  sect.  6  of  the 
Greneral  Waterworks  Consolidation  Act,  to  com- 
pensation for  the  value  of  the  entire  stream,  and 
not  merely  to  compensation  proportionate  to 
the  degree  in  which  his  land  may  be  injuriously 
affected  by  their  partial  abstraction  of  the  water. 
By  sect.  8  of  the  local  Act,  the  corporation  are 
empowered  to  enter  npon  and  take  and  appro- 
priate the  stream  and  waters  to  which  the  Act 
relates  as  a  whole,  not  to  take  as  much  of  them  as 
they  may  find  convenient,  or  as  much  as  they 
think  it  expedient  to  take  from  time  to  time. 
The  owner  or  occupier  of  a  ntream  so  taken  would 
have  a  perfect  right  to  say,  **  you  must  take  the 
whole  or  none.*'   He  would  equally  have  a  right  to 
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<3&7>  "  yon  shall  not  take  the  water  from  time  to 
time,  leaving  me  in  entire  uncertainty  when  yoa 
will  take  all  or  none,  or  how  mncb  yoa  will  find  it 
convenient  to  take  next."  And  here  the  corpora- 
tion gave  notice,  as  I  think  by  the  Act  of  Parlia- 
ment they  were  bound  to  do,  of  their  intention  to 
take  the  whole,  and  while  they  became  entitled 
to  take  were  bound  to  take  the  whole.  The 
position  of  the  respective  parties  wonld  obvioasly 
otherwise  be  most  unequal.  Under  these  circum- 
stances, I  am  of  opinion  that  the  corporation,  if 
they  took  any  of  the  water,  were  bound  to  pay 
for  the  whole  before  they  could  acquire  the 
right  to  take  any.  If,  having  acquired  the 
right  to  take  the  whole,  they  found  it  more  conve- 
nient to  take  it  by  instalments,  leaving  the  residue 
to  flow  on  in  its  usual  cour^e,  and  giving  the  land- 
owner the  benefit  of  it  in  the  meantime,  they 
might  possibly  have  the  right  to  do  so,  but  they 
oomd  not  compel  the  landowner  to  accept  com- 
pensation on  each  renewed  taking.  Now,  where 
the  whole  of  a  stream  or  other  water  is  taken, 
both  the  general  and  the  special  Acts  treat  the 
right  or  interest  in  the  water  as  a  substantive 
right  or  interest  which  may  be  trausferred  and 
taJken,  and  the  value  of  which  may  be  assessed 
and  compensated,  and  not  as  something  merely 
subordinate  to  the  land,  the  loss  of  which  must  b!e 
looked  at  only  as  it  injuriously  afiPects  the  land. 
The  6th  section  to  the  general  Act  expressly  says 
that  compensation  is  to  be  made  "  for  the  value 
of  streams  so  taken "  as  distinguished  from 
damage  to  land  or  streams  occasioned  by  the 
exercise  of  statutory  powers  given  to  take  the 
water.  No  doubt,  in  estimating  the  value  of  a 
stream,  it  is  necessary  to  take  into  account  the 
use  to  which  it  can  be  put  relatively  to  the  land. 
In  itself,  except  so  far  as  the  value  of  the  fishing 
may  be  concerned,  the  value  of  a  private  stream 
is  insignificant.  It  is  only  in  so  far  as  the  water 
can  be  made  available  for  purposes  of  irrigation, 
or  for  watering  cattle,  or  the  like,  or  as  adding  to 
the  value  of  the  property  as  ornamental  water, 
that  water  can  be  said  to  have  value,  and  the 
compensation  to  be  paid  for  its  loss  must,  practi- 
cally speaking,  be  measured  by  the  determination 
in  the  value  of  the  land  occasioned  by  such  loss. 
Nevertheless,  when  a  statute  says  that  where 
water  is  taken  its  value  must  be  assessed  and 
paid  for,  it  seems  to  follow  that  before  any  of  it 
can  be  taken  that  value  must  be  paid,  and  that 
the  water  cannot  be  taken  in  parts  and  compensa- 
tion be  made  in  proportion  as  the  value  of  the 
land  becomes  from  time  to  timt^  affected  by  the 
loss.  The  difficulty  consists  in  applying  the  Lands 
Clauses  Consolidation  Act,  to  which  it  becomes 
necessary  to  resort  for  the  purpose  of  determining 
the  amount  of  compensation  to  be  paid  in  such 
a  case  as  the  present.  The  plaintifi*,  being  tenant 
for  life  only,  could  not,  except  by  virtue  of  this 
last  mentioned  Act,  claim  for  more  than  his  life 
interest,  or  bar  those  in  remainder;  but  by 
sect.  7  a  tenant  for  life  is  enabled  to  do  so 
whether  in  respect  of  an  estate  in  land,  or,  as  in 
this  case,  in  respect  of  an  interest  in  water. 
But  by  tho  9th  section  the  compensation, 
except  where  the  same  shall  have  been  deter- 
mined by  the  verdict  of  a  jury,  or  by  arbi- 
tration, or  the  valuation  of  a  surveyor 
appointed  by  two  justices  (for  all  which  modes 
of  proceeding  provision  is  made  by  later 
sections   of    the    Act)    shall  now   be  less   than 


shall  be  determined  by  the  valuation  of  two  able 
practical  surveyors,  one  to  be  nominated  by  each 
party,  and,  if  these  cannot  agree,  by  a  third  sur- 
veyor to  be  nominated  by  two  justices.  Thou^ 
dealing  in  this  part  of  the  Act  only  with  the 
power  of  1^  person  under  disability  to  convey  the 
whole  estate,  the  framers  of  the  9th  section  have 
further  applied,  as  it  were  by  anticipation,  its  pro- 
visions to  permanent  damage  or  injury  to  lands 
held  by  these  parties,  that  being  obvioasly  the 
meaning  of  the  words  "  such  lands,*'  which  words 
cannot,  I  think,  be  struck  out  as  surplusage,  being 
on  the  contrary  words  essential  to  the  true 
meaning  of  the  enactment.  But  with  this  we  are 
not  concerned,  inasmuch  as  we  are  here  dealing 
with  the  substantive  right  to  the  water,  and  not 
with  any  consequential  damage  either  to  the 
water  or  the  land  by  reason  of  the  obstruction  of 
any  part  of  the  stream.  The  difficulty  oonsistB 
in  applying  the  7th  and  9th  sections  of  the  Act  to 
a  case  not  of  voluntary  purchase  and  conveyanoe, 
to  which  this  part  of  the  Act  and  these  sections 
relate,  but  to  a  case  in  which  the  water  is  taken 
compulsorily.  Looking,  however,  to  the  fact  that 
upon  the  amount  of  compensation  or  purchase 
money  ascertained  fo  be  payable  to  persons 
under  disability,  but  entitled  under  the  statute 
to  convey,  being  paid  into  the  account  of  the 
accountant-general  under  sect.  69,  such  persons 
must,  under  the  operation  of  sect.  75,  convey  the 
land  or  water,  as  the  case  may  be,  to  the  pro- 
moters of  the  undertaking,  and  that  in  sect.  9  the 
mode  of  proceeding  adopted  by  the  parties  in  this 
case  is  mentioned  as  one  that  may  oe  adopted  for 
ascertaining  the  value,  though  it  is  there  referred 
to  with  reference  more  immediately  to  the  matter 
of  voluntary  sale,  it  seems  to  me  that  upon 
entering  into  this  agreement  the  plaintiff  may 
be  considered  as  having  been  ready  and  willing 
to  convey  and  the  defendants  to  accept  the  con- 
veyance of  the  plaintiff*s  right  in  the  water, 
on  the  amount  of  compensation  being  assessed  by 
this  mode  of  proceeding.  The  tenant  for  life  was, 
under  sect.  7,  enabled  to  convey  the  interest  in 
the  water,  provided  sect.  9,  which  was  intended 
to  protect  the  interests  of  those  in  remainder,  was 
complied  with.  It  was  competent  to  the  defendants 
to  agree  to  the  necessary  steps  being  taken  to 
satisfy  the  exigency  of  sect.  9.  It  was  to  the  in- 
terest of  both  parties  that  this  should  be  done  in 
order  to  obviate  the  necessity  of  any  other  form 
of  proceeding.  If  this  course  had  not  been  adopted, 
recourse  must  have  been  had  to  a  jury,  or  to  arbi- 
tration on  a  difierent  form  as  provided  by  the  Act- 
It  was,  as  it  seems  to  me,  clearlv  competent  for 
the  parties  to  proceed  as  they  have  oone  under 
the  9th  section.  I  cannot,  therefore,  say  that,  in 
entering  into  the  agreement  to  which  the  plain- 
tiff seeks  to  hold  the  defendants  bound,  the 
latter  were  in  any  way  acting  ultra  vires,  and 
are  therefore  entitled  to  have  the  agreement 
treated  as  invalid.  I  am  of  opinion  that  this 
appeal  must  be  dismissed.  The  judgment  of  the 
Common  Pleas  Division  must  bo  affirmed. 

Beahwell,  J.A. — I  am  of  the  same  opinion. 
Notwithstanding  that  the  Lord  Chief  Justice  has 
stated  the  facts,  I  think  it  will  be  convenient  if  I 
shortly  mention  how  I  appreciate  or  understand 
them.  Plaintiff,  as  the  tenant  for  life  of  this  mill, 
was  entitled  to  the  flow  of  water.  The  defendants 
have  given  notice  to  take  the  whole  of  the  water ; 
so  that  a  wrong  has  been  done  to  the  plaintiff,  if 
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it  were  not  that  the  defendants  were  anthorised 
to  do  what  they  have  done  under  the  Act  of  Par- 
liament.   Bat  that  entails  upon  the  defendants 
that  they  mast  in  some  way    compensate    the 
plaintiff,  either  by  purchasing  the  right  from  him 
to  do  what^they  have  done,  or  by  compensating  him 
for  the  damage  they  have  done,  and  accordingly 
the  plaintiff  and  the  defendants  have  agreed  that 
the  defendants  should.    This  is  how  I  understand 
the  facts ;  and  I  haye  no  doubt  the  meaning  is,  that 
the  defendants  are  to  have  for  ever  the  right  to  do 
that  which  they  are  doing  at  this  moment,  and 
pay  the  price  of  compensation  therefor.    But  the 
plaintiff,  being  only  tenant  for  life,  could  not  agree 
to  a  price  less  than  should  be  fixed  by  two  able 
pructical  surveyors,  or  in  their  default  by  a  third 
able  practical  surveyor  appointed  by  two  justices. 
The  plaintiff  could  agree  to  such  sum  as  should  be 
fixed  by  such  able  practical  surveyor  or  surveyors, 
and  he  has  agreed  to  take  it  on  l)ehalf  of  himself 
and  his  remainderman,  and  the  defendants  agreed 
to  pay  compensation  in  this  way,  and  accordingly 
each  appointed  an  able  practical  surveyor,  and  in 
default  of  the  agreement  of  those  two,  the  justices 
appointed  a  third  surveyor,  and  he  has  estimated 
a  value  which,  according  to  the  agreement,  ought 
to  be  paid  by  the  defendants,  but  they  object  to 
do  so.    Therefore  the  plaintiff  brought  an  action 
for  a  mandamus  to  compf^l  them  not  to  pay  him, 
but  to  pay  the  money  in  at  the  appointed  placo. 
Under  these  circumstances — these  being  the  facts 
as  I  appreciate,  them — the  question  is  whether  the 
agreement  is  ultra  vires ;  that  is  to  say,  whether 
the  defendants  could  agree — whether  they  could 
in  point  of  law  validly  make  such  an  agreement 
as   this,  and  the  question  is  just   the   same  as 
though  the  plaintiff  had  been  a  tenant  in  fee  and   j 
the  money  had  only  to  be  paid  to  him.     Could  the 
defendants  agree  with  a  tenant   in   fee  for  the 
purchase  from  him  once  for  all  of  the  right  to  do 
that   which  they    have    done    and    which    they 
propose  continuing  to  do  P    Now  I  am  of  opiaion 
that  they  could   lawfully  and  int.  a  vires   have 
entered  into  such  an  agreement  as  that.     The 
first  question  I  put  to  myself  is  what  I  put  to 
Mr.  Kingdon  in  the  course  of  the  argument.    If 
this    agreement  cannot  be  entered  into,  what  is 
the  remedy  of  the  plaintiff  and  those  who  shall 
come  af^r  him   under  this   statute?    And   Mr. 
Kingdon  answered,  as  I  think  he  was  bound  to  do : 
"  He  must,  from  time  to  time,  as  he  is  damaged, 
under  the  68th  section  of  the  I^nda  Clauses  Act, 
which  is  incorporated  with  the  private  Act  of  this 
company,  take  proceedings  under  that  section." 
Then  are  these    proceedings   to  be  taken  daily, 
monthly,  yearly,  or  every  five  years  ?    It  is  said. 
Well,  if  there  is  a  damage  to  the  extent  of  50L  in 
the  course  of  a  month,  why  should  not  the  man 
ha^e  it  at  once,  and  if  the  parties  cannot  agree, 
take  proceedings  under  the  68th  section  ?  or,  if 
not  monthly,  why  not  every  five  years?     Is  it 
conceivable  that  the  Legislature  can  have  intended 
to  leave  the  parties  in  such  a  condition  that  all 
that  can  be  done  to  adjust  their  rights  is  that 
there  must  be  continually  recurring  proceedings 
under  ihe  68th  section?    lam  convinced  that  it 
cannot  be  so,  unless  by  some  extraordinary  over- 
sight on  the  part  of  the  Legislature,  and  I  think 
it  not  unreasonable  to  approach  the  construction 
of  the  other  sections  of  the  Act  with  the  idea 
that  this  cannot    havd  been  the    meaning,  and 
that  there  must  have  been   some  other.     Look- 


ing  at   the   private  Act,  it  seems  to  me   that 
under   sect.    8   the    defendants    have   power    to 
purchase  out  and  out  the  right  which  thev  pro- 
pose to  exercise  for  all  time,  oecause  sect,  o  savs 
that  they  may  make  and  maintain  the  waterworks 
and  enter  upon,  take,  and  use  the  lands  described* 
end  may  purchase,  enter  upon*  take,  use,  get,  di- 
vert, and  appropriate  the  streams,  springs,  waters^ 
f  nd  sources  of  water.    Now,  what  does  it  mean  by 
saying  that  they  may  purchase  the  streams  and 
sources  of  water  ?    It  does  not  mean  merely  that 
they  may  purchase  of  somebody  the  land  in  which 
the  stream  or  source  ot  water  arises,  for  that  would 
not  be  purchasing  the  water,  because  it  is  not  the 
wat-er  ot  the  landowner  to  sell.     He  may  sell  all 
the  land,  or  he  may  sell  all  his  rights  in  the  springs 
which   rise  in  the  land,  but  be  has  no  right  of 
withholding  the  water  from  those  persons  to  whom 
it   would  come  in  the  natural  course  of  things. 
Therefore  that  cannot  be  the  meaning  of  the  Act. 
The  only  sensible  meaning  that  we  can  attach  to 
these  words  i&,  that  the  water  can  be  purchased  in 
this  sense — that  no  riparian  owner  to  whom  it  may 
come  shall  have  a  right  to   complain.    In  other 
words,  the  defendants  may  purchase  from  all  the 
riparian  proprietors  the  right  to  divert  the  water 
without  complaint.    That,  I  think,  is  the  obvious 
meaning  of  the  Act.    This   opinion,  so  far  as  it 
goes,  is  not  inconsistent  with  the  decision  in  the 
Trowbrid'je  case.     If  I  thought  it  was,  seeing  who 
gave  the  judgment  in  that  case,  I  should  say  what  I 
am  saying  with  the  greatest  hesitation  and  reserve ; 
but  in  the  Trowbridge  case  the  question  was  diffe- 
rent altogether  from  the  one  we  have  now  to  decide. 
As  I  understand  the  Irowhridge  case,  it  was  an 
attempt  to  make  the  corporation,  who  wanted  a 
part  of  the  stream  only,  take  the  whole  of  it, 
which   was    very    properly    refused.      On  these 
grounds,  therefore,  I  think  under  sect.  8  of  the 
local  Act   there   was  power   to  enter  into   this 
bargain.     If  I  am  wrong  in  this  view,  I  think  it 
would  not  matter,  because  I  think  the  case  would 
then  come  within  sect.  9  of  the  Lands  Clauses 
Act.    I  do  not  think  the  word  "such"  in  that 
section  ought  to  be  rejected,  but  it  cannot,  to  my 
mind,  be  read  literally  as  it  stands,  or  there  would 
be,  as  Mr.  Justice  Brett  ruled,  this  absurdity,  that 
compensation   is  to  be  arranged   for  permanent 
injury  or  damage  to  lands  which  did  not  continue 
to  belong  to  the  landowner,  but  which  had  been 
taken  by  the  company  themselves.     I  agree  with 
the  Lord  Chief    Justice  that  the  word  "such" 
means  "so  owned,"  and  that  compensation  is  to 
be  made  for  permanent  damage  or  injury  to  any 
lands  "  60  owned."    The  language  of  the  section 
may  be  inaccurate,  hut  I  hold  that  to  be  the  mean- 
ing of  it.     Mr.  Fetheram  called  our  attention  to  the 
22nd  section.     I  suppose  he  meant  to  point  out 
that  under  the  agreement  clauses  an  agreement 
was  made  for  compensation.     If  that  is  so,  sup- 
posing the  case  not    to  come  within   the  68th 
section,  I  think  it  is  within  the  9th  section  of  the 
Land  Clauses  Act,  and  for  the  same  reason  as  I 
have  already  given.     Now  is  there  a  power  given 
of  compensating  once  for  all  ?     I  hold  that  under 
the  68th  and  9th  Sections  together  there  is  such  a 
power.   Consequently,  whether  this  is  to  be  treated 
as  a  purchase  or  as  compensation  for  lands  injuri- 
ously affected,  it  was  clearly  competent  for  the 
parties  to  enter  into  the  agreement  they   have 
entered  into;  why  should    they   not?     We  have 
been  shown  the  enormous  inconvenience  that  it 
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shotdd  not  be  so.  Take  the  ca^e  of  lands  injnri- 
onsly  affected.  Suppose  lights  are  obstructed. 
It  coald  not  be  said  that  tbe  tenant  should  bring 
his  action  and  claim  compensation  under  the  68th 
section,  as  tbe  injury  takes  place  "  from  time  to 
time."  It  may  be  said  that  whac  obstructs  the  light 
is  of  a  permanent  character.  I  do  not  know  that 
that  is  so.  People  may  alter  their  works,  or  the 
obstruction  may  be  made  more  permanent. 
Therefore  you  cannot  say  the  damage  is  the 
same  for  all  time.  Then  the  case  of  a  wuy  may 
be  put.  It  is  an  inconvenience  to  a  person  if  a 
way  be  diverted  so  that  his  premises  are  made 
more  difficult  of  access,  and  he  is  entitled  to  com- 
pensation. It  may  be  that  more  people  are  coming 
by  that  way  at  one  time  than  at  another,  and 
therefore  the  inconvenience  is  greater.  But  there 
is  no  doubt  he  may  have  compensation  once  for 
all.  It  may  be  said  that  it  is  impossible  to  put  a 
value  on  so  uncertain  a  thing  as  this,  as  the 
damage  at  one  time  may  consist  in  taking  half,  or 
a  quarter,  or  the  whole  of  tbe  water.  Now  I  am 
satisfied  a  value  can  be  put  upon  it.  Any  able 
practical  surveyor  might  scate  a  fair  sum  as  wbat 
ought  to  be  paid  for  any  part  necessary  to  be 
taken.  I  may  refer  to  a  case  within  my  own 
knowledge,  for  I  was  counsel  in  it — that  of  the 
New  Biver  Company.  Tliat  company  bougbt  the 
right  of  taking  out  of  the  Lea — not  a  certain 
c|uantity  of  water,  but  as  much  as  they  could  take 
if  they  pleased  by  a  gauge  constructed  in  a  par- 
ticular way.  It  did  not  follow  that  they  always 
took  the  whole.  If  the  springs  of  the  New  River 
were  abundant  they  took  none ;  if  they  were  low 
they  took  a  great  deal ;  and  there  was  a  pro- 
portionate Talue  set  upon  what  they  did  take. 
There  are  other  arguments  of  inconvenience  and 
otherwise  why  this  should  be  so.  What  is  the 
miller  to  do  P  When  he  knows  once  for  all  that 
he  will  have  no  further  compensation  for  what 
has  happened,  he  will  adjust  his  mMl  to  the 
probable  supply  of  water  which  he  expects  to  get. 
For  instance,  if  the  mill  originally  required  a 
power  of  water  called  "  A,"  and  if  he  calculated 
that  only  half  the  water  had  been  taken,  he  might 
reduce  his  mill  accordingly.  What  is  he  to  do 
when  the  supply  is  precarious  P  If  he  keeps  the 
original  mill  he  requires  the  whole  of  *'  A,**  and 
if  he  gets  only  half  of  "A"  it  will  not  work. 
That  is  hard  upon  him  and  on  the  corporation. 
But  if  he  reduces  the  mill  to  the  half  of  "  A," 
and  it  works  properly,  the  corporation  may  say, 
"Yon  are  not  damaged  at  all;  all  the  mill  you 
have  got  is  properly  worked."  That  is  a  difficulty 
which  may  aris^e  from  this  mode  of  compensation, 
that  it  niuy  be  either  inordinate  or  inadequate. 
Another  obsei-vation  is  this :  If  the  plaintiff  is  to 
recover  in  consequence  of  his  lands  being  in- 
juriously affected  bv  the  execution  of  the  works, 
he  would  bo  met  by  this  difficulty — although  I 
do  not  attach  much  importance  to  it:  the  com- 
pany might  say,  *'  It  is  not  by  our  works  we  have 
done  what  you  complain  of;  it  is  because  we 
choose  to  use  certain  sluices  in  a  particular  way." 
I  think  the  Legislature  meant  to  8»y  that,  when 
the  works  are  executed  in  such  a  way  as  that 
they  can  be  so  used  as  to  damage,  compensation 
is  to  be  paid,  and  it  is  giving  a  reason  why  the 
compensation  should  be  oi.ce  for  all  and  not  from 
time  to  time.  It  is  to  be  observed  that  these 
words  *'from  time  to  time  "  are  not  used  in  sect. 
8  of  the  local  Act.     The  case,  I  think,  comes 


properly  within  that  section.      If  not,  it  comes 

froperly  within  sect.  68  of  the  Lands  Glauses  Aot. 
think  the  words  '*from  time  to  time"  mean 
this,  that  it  may  be  that  "from  time  to  time" 
there  will  be  an  alteration  in  the  amount  of 
permanent  damage  done,  or  within  the  power  of 
the  company  to  do,  just  as  a  railway  company,  or 
any  company  that  takes  lands,  might  obstruct 
lights  by  a  permanent  building,  and  then  might 
afterwards,  under  their  powers,  further  obstruct 
those  lights.  That  is  the  sort  of  case  of  "  from 
to  time  "  which  the  Legislature  contemplates.  In 
the  result,  therefore,  I  am  of  opinion  that  there 
was  a  power  to  purchase  this  ri^^ht  under  the  8th 
section  of  t^e  local  Act;  that  if  there  was  not, 
there  was  a  power  to  agree  upon  a  compensation 
to  be  paid  under  the  9  th  and  68th  sections  of  the 
Lands  Clauses  Aot  ;and  that  the  case  before  us  is 
equally  good,  whether  the  one  or  the  other 
construction  is  right ;  and  consequently  that  the 
judgment  of  the  court  below  is  right,  and  should 
be  affirmed. 

Amfhlbtt,  J. a. — I  am  of  the  same  opinion. 
The  case  has  been  so  fully  gone  into  that  I 
shall  make  but  few  observations.  In  fact  I  should 
make  none  were  it  not  for  the  impression  that 
seems  to  have  been  in  the  mind  of  the  court 
below,  and  in  which  I  am  unable  to  agree,  that 
the  case  of  Ferrand  v.  Mayor  of  Bradford 
was,  in  fact,  overruled  by  the  case  of  Bush  v. 
The  Trtnobridge  Waterworks  Company.  1  entirely 
agree  with  what  the  Lord  Chief  Justice  has  said, 
that  those  two  cases  stand  perfectly  well  together  — 
that  one  does  not  overrule  the  other ;  and  I  am 
firm  in  that  view,  because  the  case  of  Ferrand  t. 
The  Mayor  of  Bradford  was  cited  both  before  the 
present  Master  of  the  Bolls  and  before  the  Lorda 
Justices,  and  neither  one  nor  the  other  ever  alluded 
to  the  case,  or  ever  stated  that  they  overruled  it, 
which  they  would,  I  think,  as  a  matter  of  courtesy 
in  so  recent  a  case  as  that  had  they  intended  to  do 
so.  It  is  hardly  credible  that  they  would  have 
overruled  it,  if  they  intended  to  do  so,  without 
giving  some  reasons.  If  you  look  at  their  judg- 
ment you  will  find  theydistinguish  it  altogether 
from  the  former  case.  W  hat  was  the  former  case  P 
The  Corporation  of  Bradford,  as  it  appears  by  the 
report,  under  their  power  to  take  the  whole  or 
what  they  wanted  from  time  to  time,  had,  before 
the  Bill  was  filed,  taken  the  whole  of  the  water 
fiowing  tbrougM  the  plaintiff's  lands.  The  question 
was  whether  that  was  a  purchase,  so  that  the 
corporation  could  be  called  upon  to  deposit  the 
presumed  value  before  they  could  be  allowed  to 
go  on  with  the  diversion  of  the  water.  They 
having,  by  tbe  terms  of  their  Act,  power  to  pur- 
chase the  stream,  by  taking  the  whole  of  the  water, 
had  destroyed  the  stream  which  came  through  the 
plaintiff's  property,  and  the  Master  of  the  Bolls 
held  in  that  case  that  it  was  a  purchase  of  the 
stream,  and  therefore  the  provisions  of  the  Act 
obliged  them  to  pay  the  presumed  value  into 
court  before  they  could  take  it.  The  subsequent 
case  was  this  :  there  was  a  similar  power  to  take 
the  whole  or  a  part.  All  tbe  defendants  had 
done  there  was  to  divert  a  portion  of  the  stream. 
The  wish  of  the  plaintiff,  because  they  had  so 
taken  a  portion,  was  to  say, "  Now  yon  have  taken 
a  part,  and  you  must  purchase  the  whole,"  and  he 
prayed  an  m junction  upon  that  ground.  Both 
the  Master  of  the  Bolls  and  the  Lords  Justices 
held  that  that  was  not  a  case  of  purchasing  the 
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stream.    The  defendants  had  power,  under  their 
Act,   to  take  a  portion  of  the  stream,  and  the 
plaintiffs  mast  go,  under  the  85th  section  of  the 
Lands    Clauses    Consolidation   Act,  and   obtain 
oompensation  for  the  injury  done  to  the  stream, 
and  to  his  land,  by  their  takinsr  a  portion  of  the 
water.     It  appears  to  me,  therefore,  that  those 
two  cases  stand,  and  I  should  be  sorry  if  it  were 
understood   that  the  former  case  overruled  the 
latter.    Kow  the  present  case  is  exactly  the  same 
as  the  case  of  Ferrand  v.  The  Mayor  of  Bradford. 
There  is  power  topurchase  the  stream,  and  looking 
at  the  General  Waterworks  Act,  combined  with 
the  local  Act,  they  have  power  if  they  like,  to  take 
"from  time    to  time,"    either  the    whole   or  a 
portion.     Under    these    circumstances    I   agree 
with  what  my  learned  brothers  have  said,  that  in 
this  case,  like  the  case  of  Ferrand  v.  Tke  Mayor  of 
Bradford^  it  is  a  purchase  of  the  whole  stream, 
and  therefore  the  purchasing  clauses  appear  to  me 
to  be  the  clauses  that  govern  the  case.    Bat  if  I 
am  wrong  in  that,  supposing  that  it  does  not  come 
within  the  purcfaasiog  clauses,  bat  comes  within 
the  85th  section,  which  eaables  compensation  to 
be  g^ven  for  damage  done  to  land,  I  think  the 
resalt  in  this  particular  case  is  exactly  the  same. 
The  result  woald  not  have  been  the  same  if  the 
application  here  had  been  to  oblige  them  to  pay 
tike  full  value  of  the  stream  into  court,  as  in  Bushf 
case.    That  could  not  be  done.    The  plaintiff  is 
merely  coming  here  for  compensation    for    the 
damage  done  to  him  by  diversion  of  the  stream, 
and  therefore,  supposing  that  it  comes  under  the 
85th  section,  it  appears  to  me  that  oompeusation 
can  be  obtained  in  that  manner  precisely  in  the 
same  way  as  if  it  were  a  purchase.    There  is  some 
little  ambiguity  in  the  sections,  but  when  you 
examine  them  particularly  you  will  find  that  there 
can  be  no  doubt  that  a  limited  owner  can  obtain 
under  the    clause   fall    compensation,  both    for 
himself  and  the  remainderman,  for  the  damage 
either  done  or  apprehended  to  the  land.    It  is 
admitted  that  if  it  were  a  purchase,  that  is  so, 
because  under  the  purchase  clauses  of  the  Act  a 
limited  owner  can  deal  with  a  corporation  or  a 
company  exactly  the  same  as  if  he  wore  the  owner 
in  fee,  subject  only  to  the  reservation  that  if  the 
price  is  not  settled  by  arbitration  or  by  the  verdict 
of  a  jury,  then  the  agreed  price  must  not  be  less 
than  what  may  be  found  by  two  able  practical 
surveyors.    Then  you  come  to  the  68th  section, 
which    provides    for  compensation   for   damage. 
The  68th  section  does  not  in  so  many  words  say 
that  a  tenant  for  life  shall  be  on  the  same  footing 
as  a  tenant  in  fee,  and  he  can  get  compensation 
not  only  for  himself   but  for  those    who  shall 
suoceed  him,  but  if  you  look  at  the  next  section  it 
is  necessarily  inferred,  because  that  section  refers 
not  only  to  the  purchase-money  of  land  arising 
from  a  sale,  but  provides  also  for  the  compensation 
to  be  paid  for  any  permanent  damage  done  to 
**  any  such  land."    The  inference,  therefore,  is  that 
any  tenant  for  life  is  as  much  able  to  bartj^ain  for 
any  such  permanent  damage   as   for  purchase- 
money.    Supposing  that  to  be  so,  it  is  farther  con- 
firmed by  section  9,  which,  as  my  Lord  Chief 
Justice   and  brother  B ram  well  have  both  said, 
clearlv  includes  cases  of  compensation  for  damage 
as  well  as  of  purchase-money,  because  I  cannot  in 
the   least   agree   wiih    the    suggestion    of    Mr. 
Ki^gdon  that  those  words    in  section  9,  "oom- 
pensation to  be  paid  for  any  permanent  damage  or 


injury  to  any  such  lands"  may  mean  compensation 
for  injury  done  to  mines  or  anything  of  that  sort. 
They  don't  appear  to  me  to  be  thinking  of  that  at 
all.     I  entirely  agree  with  the  construction  my 
brother  Bramwell  mentioned  in  the  course  of  the 
argument,  that  it  meaps  any  lands  belonging  to 
parties  under  disability.    Therefore  I  cannot  affree 
with  what  the  court  below  seemed  to  consider, 
that    the   word    "such"    might    practically    be 
eliminated  from  the  section  altogether.     If  you 
eliminate  the  word  "  such  "  altogether,  you  arrive 
at  the  absurd  notion  that  a  person  having  an 
absolute     interest    as     tenant     in     fee,    would 
have  to  submit  to  the  valuation  of  a  practical 
surveyor  before  forming  a  new  contract.      But 
when  you    construe  "take   such    lands"  as  re- 
ferring   to    a     pjerson    under    disabilitv,    then 
the  whole  thing  is  rendered  perfectly  dear  and 
distinct.    I  think  this  shows  the  tenant  for  life 
had    power  to   bind    the    remainderman.    Then 
the  question  is  raised  whether  under  this  state- 
ment of  claim  it  is  made  out  that  he  has  done  so. 
What  the  parties  did  was  to  enter  into  an  agree- 
ment.   I  am  now  assuming  that  the  tenant  for 
life  could  if  he  liked  settle  the  prioe  with  the  cor- 
poration, subject  only  to  the  9th  section;  well,  then, 
^  they  were  evidently  intending  te  go  under  the 
9th  section ;  they  agreed  that  the  price  ahould  be 
settled  by  two  able  practical  surveyors  whom  they 
named,  and  if  they  agreed  that  should  be  the 
price,  they  did  not  intend  to  go  any  farther.    Well, 
the  surveyors  did  not  agree.     The  tenant  for  life 
might  possibly  have  objected  to  resorting  to  the 
justices  in  order  to  have  a  third  able   practical 
surveyor  appointed.     But  the  8th  paragraph  of 
the  claim    says  that  the  defendants  themselves 
made  application  to  the  justices  to  appoint  an  able 
practical  surveyor,  and  the  plaintiff  consented  to 
It.      Taking   that  allegation,   what  is   it  ?      The 
tenanb  for  life  having  power  to  agree  upon  a  price 
what  he  says  is  this, "  We  will  not  trouble  ourselves 
to  fix  the  price  now.     I  agree  with  you  that  you 
shall  have  the  stream  for  such  a  prioe  as  under  the 
9th    section     an    able   practical    surveyor    shall 
appoint."    Having  settled  that  price  by  reference, 
it  seems  to  me  all  that  is  requisite.     When  he  has 
reported  that  value,  the  9th  section  is  complied 
with,  and  then  the  whole  matter  is  settled.    For 
these  reasons  I  think  the  demurrer  is  bad. 

Judgment  below  ajfurmed. 

Solicitors  for  plaintifi;  Warry,  Bohins,  and 
Burgee,  for  Thos,  Ffooke,  Sherborne. 

Scilicitors  for  defendant,  WedXake  and  Leitet  for 
if.  B,  Batten f  Feovii. 


Nov.  27  and  Dec.  21, 1876. 
Beg.  v.  Asfinall  and  others. 

Conspiracy— 'Lidictment — Intent  to  deceive  persons 
buying  shares  in  a  company — Rules  of  Stock 
Exchange  —Error. 

The  d**fendants  were  indict^  for  a  criminal  con- 
spiracy  and  found  guHty  on  the  first  two  counts 
of  the  indicfment. 

The  second  count  alhged  thai  the  defendants,  who 
were  directors,  3fc.,  of  a  new  company,  had  con- 
spired  to  deceive  the  members  of  the  committee  of 
the  Stock  Exchange,  and  to  induce  them,  contrary 
to  the  intent  of  certain  of  tfieir  rules,  to  order  a 
quotaiion  of  the  shares  of  the  com/pany  ifi  the 
official  list  of  the  Stock  Exchange,  and  "  thereby 
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io  pertuade    divers    Ihge  subjects,  who  should 
thereafter  bwy  and  sell  the  shares  of  the    said 
company,  to  believe  that  the  said  company  was 
duly  formed,  and  had  complied  with   the  said 
rules,  so  as  to  entitle  the  company  to  have  their 
shares  quoted  in  the  official  list   of  the   Stock 
Exchange." 
The  defendants  as^ned  error. 
Held  (affirming  the  decision  of  the  Queen's  Bench 
Division  below),  that  the  second  count  contained 
averments  which,  if  taken  to  be  proved  in  a  sense 
adverse  to  the  defendants,  sufficiently  supported 
the  charge  of  criminal  conspiracy. 
The  defendants  were  indicted  for  a  criminal  con- 
spiracy, and  were  found  guilty  on  the  first  two 
counts  of  the  indictment. 

The  defendants  afterwards  moved  in  arrest  of 
judgment  in  the  Queen's  Bench  Division,  and  the 
Court  discharged  the  rule.  Judgment  was  there- 
upon entered  up  and  sentence  pronounced,  and 
the  defendants,  Aspinall  and  Knocker,  then  brought 
error. 

The  case  in  the  court  below  will  be  found  re- 
ported ante  p.  412 ;  35  L.  T.  Bep.  N.  S.  738. 

The  two  counts  of  the  indictment  upon  which 
error  was  assigned,  were  as  follows  : 

First  oonnt  against  Joseph  Aspinall,  William  Wbyte, 
Charles  Enooker,  John  Saunders  Muir,  and  two  others : 
That  by  a  deed  made  and  dated  the  27th  March  1802,  an 
undertaking  was  proposed  to  be  carried  on  thenceforth 
in  a  building  then  erected  near  Throgmor  ton  .street,  City, 
for  the  transacting  of  having  and  sslling  the  public  stocks 
or  funds  of  this  kingdom,  and  a  capital  sum  of  20,OOOL 
had  been  then  subscribed  for  setting  on  foot  and  carry- 
ing ou  the  said  undertaking  under  the  name  of  **  The 
Stock  Exchange/'  and  was  then  oivided  into  400  shares  of 
50t.  each,  and  nine  persons  were  then  appointed  trustees 
and  managers  of  the  undertaking,  and  due  provision  was 
then  made  for  election  of  trustees  and  mansgers  from 
umong  the  proprietors  of  the  undertaking  to  fill  up  Taoan- 
cies,  so  thifct  there  shoold  be  nine  suuh  trustees  and 
managers.    An<i  for  the  management  and  transacting 
the  concerns  of  the  undertaking?,  thirty  persons  had, 
previous  to  27th  March  1802,  been  chosen  by  ballot  at  a 
general  meeting  of  the  proprietors,  a  committee   for 
general  purposes,  and  due  provision  was  then  made  for 
an  annual  election  by  baUot  of  thirty  proprietors  of 
**  The  Stock  Exchange,"  to  act  for  the  term  of  one  year 
as  aforesaid,  and  the  committee  for  general  purposes 
were  thenceforth  empowered  to  have  the  sole  manage- 
ment, regulation,  and  direction  of  all  the  concerns  of  the 
undertaking,  except  the  treasurer^hip  thereof,  and  the 
direction  and  management  of  the  buildings,  and  were 
empowered  to  admit  such  persons,  whether  proprietors  or 
not,  as  they  should  think  proper,  to  attend  and  frequent  the 
building  called  the  Stock  Exchange,  for  the  transacting 
therein  the  business  of  a  stock  broker  or  lobber  for  one 
year,  to  be  oompnted  from  the  25th  March  in  each  year, 
and  at  a  price  of  admission  fixed  by  the  trustees  and 
managers  aforesaid.    And  that  from  and  after  the  date 
of  the  deed,  and  at  the  time  of  taking  the  inquisition,  the 
management,  &c*,  of  the  o^)ncerns  of  the  undertaking,  ex. 
oept  as  aforesaid,  had  been  and  were  carried  on  by  the  com- 
mittee for  general  purposes  of  the  Stock  Exchange,  and 
who  had  from  time  to  time  adopted  rules  and  regulations 
for  the  conduct  of  businesd  on  the  Stick  Exchange  which 
were  in  full  force  and  effect  in  respect  of  the  members  of 
the  Stock  Exchange  and  Stock  Exchange  transactions, 
and  the  committee  for  general  purposes  had  full  power 
and  authority  to  expel  any  member  of  the  Stock  Exchange 
who  violated  any  of  toe  regulations  fo  adopted,  or  failed 
to  comply  with  any  of  the  decisions  of  the  committee. 
Averment,  that  heretofore  J.  Aspinall  and  W.  Whyte 
had   been  directors  ef   a   public  company,  called   the 
Enpion  Fuel  and  Gas  Company  (Limited),  and  one  G.  P. 
Knocker  had  been  the  Muretary  and  public  officer  of 
the  company,  and  G  S.  Fry,  J.  S.  Muir,  and  C.  Knocker 
had  been  persons  aidiig  and  assisting  in  the  establish- 
mtnt  of  the  company,  and  that  the  company  had  proposed 
to  raise  a  capital  of  35.0001.  by  subsi-riptions  of  shares  of 
II.  each,  in  addition  to  15,0001   represented  by  15,000 


fully  paid-up  shares,  for  the  purpose  of  oartying  out  iha 
objects  of  the  company,  and  that  the  company  was  in 
all  respeots  a  new  company.     And   that  all   persona 
dealing  in  the   shares  of  a  new  oompaoy,  aooordinv 
to   the  rules,  regulations,  and   neagea   of   the   Stock 
Exchange,   when    such    new   company  had    not   jal 
received  the  appointment  of  a  special  settling  day  in 
respect  of  the  transactions  in  the  shares  of  such  new 
company,  required,  for  the    purpose  of  making  their 
oontraote  and  bargains  in  respect  of  l^e  shsree  enforceable 
according  to  the   rules  and  regulations  of  the  Stook 
Exchange,  that  a  special  settltng  day  should  be  fixed  by 
the  committee  for  general  purposes  of  the  Stock  Exchange, 
upon  which  settling  day  all  shares  which  had  been  thm* 
tofore  bought  and  sold  should  be  delivered  and  paid  for 
according  to  the  rules,  regulations,  and  usages  of  the 
Stock  Exchange.    And  that  on  April  1,  187<^  an  appli- 
cation had  bemi  made  by  and  on  behalf  o(  Aspinall, 
Whyte,  G.  P.  Knocker,  Fry,  Muir,  and  0.  Knocker  to 
the  committee  for  generaJ  purposes  of  the  Stock  Exchange 
to  appoint  a  special  settling  day  for  transactions  in  the 
shares  of  the  company,  and  thereupon  it  became  and  was 
necessary  that  the  company  should  comply  with  the 
terms  of  certain  rules  duly  issued  and  published  by  the 
committee,  and  which  rules  were  and  are  as  follows  : — 
'*  127.  The  committee  will  appoint  a  9pecial  settling  dsj 
for  transactions  in  the  shares  of  a  new  company,  provided 
that  no  allegation  of  fraud  be  substantiatiBd ;  that  there 
has  been  no  misrepresentation  or  suppression  of  material 
facts ;   that  sufficient  scrip   or   shares  are  ready  for 
delivery ;  and  that  no  impediment  exists  to  the  settle^ 
ment  of  the  account.    lA.  The  secretary  to  the  share 
and  Io«n  department  shall  ^ve  one  week's  notice  to  the 
Stock  Exchange  of  an]^  application  for  a  special  settling 
day  for  transactions  in  the  shares  of  a  new  company 
previous  to  such  application  being  snbmi^ed  to  the 
committee,  and   shall  require   the   production   of   the 
following  documents,  viz ,  the  prospectus,  the  Act  d 
Parliament,  the  articles  of  association,  or  a  certificate 
that  the  company  is  oonstituted  upon  the  cost  book 
system,  under  the  Stannary  Laws ;  the  original  appli- 
cations for  shares,  together  with  the  allotment  book 
sii^ned  by  the  chairman  and  secretary  to  the  company^ 
and  a  certificate  signed  in  like   manner,  stating   the 
number  of  shares  applied  for  and  unconditionally  allotted, 
and  the  amount  of  deposits  paid  thereon  ;  the  banker'a 
pass  book  and  a  certificate  from  the  bankers^  stating'  the 
amount  of  deposits  received."  And  that  Aspinall.  Whjrta, 
G.  P.  Knocker,  Muir,   C.  Enooker,  and  Fry,  knowintf 
the  premises,  and  contriving  and  intending  to  cheat  ana 
iefraud  had^  on  the  8rd  of  Feb.  1874,  unlawfully  conspired, 
combined,  confederated,  and  agreed  together,  and  with 
divers  other  persons  to  the  jurors  unKnown,  b^  divers 
false  pretences,  &o.,  to  injure,  deceive,  prejudice,  and 
deframl  S.  De  Zoete,  T.  Fenn,  and  others,  then  Ymug 
members  of  the  committee  for  general  purposes  of  the 
Stock  Exchange,  and  to  induce  them,  contrary  to^  the 
true  intent  and  meaninar  of  the  rule  hereinbefore  recited, 
to  appoint  a  special  settling  day  on  the  Stook  Exohaage 
for  tnnsactions  in  the  shares  of  the  company.    And  thai 
Aspinall,  Whyte,  G.  P^  Knocker,  Muir,  C.  Knooker,  and 
Fry,  in  pursuance  of  the  unlawful  conspiracy,  Ac,  nn- 
lawfully  and  knowingly  did  falsely* pretend  to  S.  H.  De 
Zoete,  T.  Fenn,  and  others,  then  t)«ing  members  of  the 
committee  for  general  purposes  ef  the  Stook  Exchange, 
that  the  number  of  shares  of  the  company  applied  for  bj 
the  public  was  then  34,865,  that  the  number  of  shares  off 
the  company  allotted  unconditionally  was  then  34,365,  and 
that  the  amount  received  by  the  company  thereon  was. 
on  application,  10s.  per  share,  amounting  to  the  som  of 
17,1821  10s.,  that  15,000  of  the  shares  of  the 
had  then  been  allotted  to  the  patentee,  and  that  no 
of  the  company  had  been  conditionally  allotted ;  wh( 
in  truth  and  in  fact,  the  number  of  shares  of  the  company 
applied  for  by  the  public  was  not  then  84,365,  nor  any 
number,  and  whereas  the  number  of   shares  allotted 
unconditionally  was  not  then  34,365 )   but  the  greater 
part  of  the  shares  had  been  allotted  to  the  apptieants 
for  the  B  ime  upon  the  condition  that  they*  the  applioants. 
should  not  be  called  upon  to    pay  for  the  same,  and 
whereaH  the  amount  received  by  the  company  npcm  the 
application  for  the  »hares  was  not  17,1821.  10s  ,  nor  was 
any   amount   whatever   received  bj  the  company  froos 
applioants  for  shares,  and  whereas  16,000  folly  paid-np 
shares   uf  the  company  had   not  been   taken  by  the 
patentee,  dto. 
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Or.  OT  App.] 


Bie.  V,  ASPIITALL  AKD  OTHERS. 


[Or.  OP  App. 


Seoond  ooimi.— That  at  the  tine  of  oommitting  the 
oifleiioe  heraiiiafter  mentioned,  Aepinall  and  Wbjte  were 
dfareotors  and  O.  P.  Knocker  teoretary  of  tiw  Eapion 
Voal  and  Gae  Oompany  (lamited),  and  Fry,  Mnir,  and 
C.  Knooker  were  persone  aiding  and  ateiatinff  in  the 
eetabJiehment  of  the  oompany,  and  appUoation  had  heen 
■lada  on  behalf  of  the  oompany  to  the  oommittee  for 
genoral  purpoeee  of  the  8took  Exchange  to  order  the 

Siotation  of  the  new  oompany  in  the  ofBoial  list  of  the 
ook  £zchaDge,  under  and  in  pursnanoe  of  a  rule  doly 
laaned  and  pabliahed  hv  the  oommittee  as  follows :~ 
"  120.  The  committee  will  order  the  qaotation  of  a  new 
oompany  in  the  offioial  list,  provided  that  the  oompany  ia 
of  bonft  fide  character  and  of  enffioient  magnitade  and 
inportaaoe ;  that  the  reqnirementa  of  rale  128  have  been 
eomphed  with,  and  that  the  proepeotat  has  been  pablioly 
advertiaed,  and  agree*  enbetantielly  with  the  Aot  of 
Ferliaaent  or  the  articles  of  association,  and,  in  the  case 
of  limited  companies,  contains  the  memorandam  of 
aaeooiation ;  that  it  providee  for  the  issue  of  not  less  than 
ona  half  of  the  nominal  capital,  and  for  the  payment  of 
ten  per  cent,  upon  the  amount  subscribed;  and  sets 
fortli  the  arrangements  for  raising  the  capital,  whether 
hj  aharee  fully  or  partly  paid  np,  with  the  amoonts  of 
each  resxMOtively,  and  also  statee  the  amount  paid  or  to 
be  paid  in  money  or  otherwise  to  conceesiooairee,  owners 
of  property,  or  others,  on  the  formation  of  the  company, 
or  to  oontractois  for  works  to  be  exeented,  and  the 
number  of  shares,  if  any,  proposed  to  be  conditionally 
allotted:  that  two- thirds  of  the  whole  nominal  oapitM 
propoeea  to  be  issued  (ahares  reserved  or  granted  in  lieu 
of  money  payments  toloonceseionaires,  owners  of  property, 
or  others,  not  being  counted  in  such  two-thizds),  have 
been  applied  for  and  unconditionally  allotted  to  the 
public;  that  the  articles  of  association  restrain  the 
directors  from  employing  the  foods  of  the  company  in 
the  purchase  of  its  own  snares,  and  that  a  member  of  the 
Stoek  Exchange  is  authorised  b^  the  company  to  give 
full  information  as  to  the  formation  of  the  undertaking, 
and  able  to  satisfy  the  oommittee  as  to  all  particulars 
they  may  require.  In  cases  where  fully  paid>ap  shares 
have  been  granted  in  lieu  of  money  payments,  an  of&oial 
o«rti6cate  will  be  reqnired  that  tiie  contract  providing 
for  the  issne  of  such  shares  has  been  filed  wi^ 
the  Registrar  of  Joint  Stock  Companies,  as  prescribed 
by  the  25th  section  of  the  Companies  Amendment  Aot, 
1867."  Averment :  That  the  defendants  had  applied  to 
and  requested  one  Sir  B.  W.  Carden  and  others,  a  firm 
of  stockbrokers  and  members  of  the  Stock  Exchange, 
and  authorized  them  to  give  the  information  hereinbefore 
mentioned,  and  to  apply  to  the  committee  to  order  the 
<|uotation  of  the  shares  of  the  company  lu  the  offioial 
hat  of  the  Stock  Exchange,  and  S.  P.  Knocker  had  em- 
ployed them  to  sell  5000  shares  of  the  oompany  on  behalf 
of  certain  alleged  vendors  of  patents,  and  they  bad  bar- 
gained for  the  sale  of  SOO  of  the  shares.  And  that 
Aapinall,  Whyte,  G.  P.  Knocker,  Mnir,  C.  Knocker,  and 
Fry  did,  on  the  Srd  Feb.  1874,  unlawfully  conspire,  com- 
bine, confederate  and  agree  together,  and  with  divers 
other  persons  whose  names  were  to  the  jurors  unknown, 
by  divers  false  pretences,  and  artful  and  subtle  means, 
deTicee,  and  stratagems,  to  injure  and  deceive  the  said 
members  of  the  committee,  and  to  induce  them,  con- 
trary to  the  true  intent  and  meaning  of  the  rules  in  this 
oonnt  and  in  the  first  count  of  the  indictment  mentioned, 
to  order  a  quotation  of  the  shares  of  the  company  in  the 
offioial  list  of  the  Stock  Exchange,  and  thereby  to  induce 
and  Dcrsnade  divers  of  the  liege  subjects  of  our  lady  the 
the  Queen,  who  should  thereafter  bay  and  sell  the  shares 
of  the  company,  to  believe  that  the  company  was  duly 
formed  and  constituted,  and  had  in  all  respects  complied 
with  the  rules  and  regulations  of  the  said  undertaking. 
In  the  first  c  unt  of  this  indictment  described  and  men- 
tioned, to  wit,  the  said  Stock  Exuhaoge,  so  as  to  entitle 
the  company  to  have  their  shares  quoted  in  the  official 
list  of  the  said  Stock  Exchange.  And  that  Aspinall. 
Whyte,  C.  P.  Knocker,  Mnir,  C.  Knocker,  and  Fry,  and 
the  other  persons,  &o.,  in  pnrsoance  of  the  unlawful 
conspiracy,  combination,  confederacy,  and  agreement, 
unlawfully  and  knowingly  did  falsely  pretend  to  De 
Zoete,  Fenn,  and  others,  members  of  the  committee,  fto., 
that  the  number  of  shares  of  the  company  applied  for 
by^  the  public  was  then  84,365,  and  that  the  amount  re- 
ceived by  the  companj  thereon  was  on  application  lOt. 
per  share,  amounting  to  the  sum  of  17,1821. 10«.,  that 
15,000  of  the  ahares  had  been  allotted  to  the  patentee ;  ( 


that  no  shares  had  been  conditionally  allotted ;  and  did 
thereby  induoe  the  committee  for  general  purposes  at 
the  Stock  Exchange  to  order  the  shares  to  be  qnoted  in 
the  official  list  of  the  Stock  Exchange  on  and  after  the 
28th  May  1874. 

The  record  having  been  formally  made  ap,  the 
defendants,  AspinaU  and  C.  Knocker,  assigned  as 
error: 

1.  That  neither  the  first  nor  the  seoond  connt  of 
the  indictment  discloses  any  criminal  offence. 

2.  That  the  first  count  charges  merely  a  con- 
spiracy to  deceive  and  defraud  the  committee  of 
the  Siock  Exchange,  and  to  induce  them  to  ap- 
point a  settling  day,  and  does  not  go  on  to  aver 
an  intent  to  defraud  them  or  anyone  of  goods, 
money,  or  otherwise,  or  that  any  fraud  was  in- 
tended to  result  or  would  probably  result  from 
such  appointment. 

8.  That  the  second  count  charges  only  a  con- 
spiracy to  injure  and  deceive  the  oommittee,  and 
to  induce  them  to  order  a  quotation  of  the  shares 
of  tbe  company,  and  thereby  induce  persons  who 
should  thereafter  buy  and  sell  such  shares  to 
believe  that  the  company  was  duly  formed  and 
had  complied  with  the  rules  of  the  Stock  Sz- 
chango,  so  as  to  be  entitled  to  have  the  shares 
quoted.  That  it  contains  no  averment  that  it  was 
to  defraud  the  oommittee  of  money,  goods,  chattels, 
or  otherwise,  or  that  it  was  intended  thus  to 
defraud  such  prospective  buyers  or  sellers,  or  that 
any  fraud  would  probably  result  therefrom. 

4  That  fraudulently  and  deceitfully  to  induce 
the  committee  to  appoint  a  settling  day  or  to  order 
a  quotation  of  shares  is  not  necessarily  unlawful 
by  an  averment  that  criminal  fraud  was  intended 
or  would  probably  result  therefrom. 

5.  That  to  render  a  conspiracy  indictable,  either 
the  means  used  or  the  object  of  the  conspiracy 
must  be  unlawful,  that  neither  of  the  counts  shows 
either  the  means  or  the  object  to  be  criminally 
unlawful. 

6.  That  it  is  quite  consistent  with  the  averment 
in  both  the  counts  that  the  oompany  was  good 
financially,  and  that  the  defendants  Aspinall, 
Whyte,  Muir,  and  Knocker,  only  induced  by  irre- 
gular, but  not  by  criminal  or  unlawful,  means  the 
committee  to  appoint  a  settling  day  and  to  order  a 
quotation  of  shares,  without  intending  ultimate 
fraud  being  a  necessary  or  a  probable  result ;  and 
that  an  inference  of  such  fraud  oueht  not  to  be 
drawn,  especially  as  it  is  negatived  by  the  fact 
that  the  said  defendants  were  acquitted  and  found 
not  guilty  upon  the  last  count,  which  avers  an 
intent  thus  to  defraud  the  public  of  money. 

7.  That  the  only  objects  of  the  conspiracy  averred 
in  the  first  and  second  counts  are  to  induce  the 
committee  to  appoint  a  settling  day  and  to  order  a 
quotation  of  shares,  and  to  induce  probable  buyers 
and  sellers  to  believe  that  the  rules  of  the  Stock 
Exchange  had  been  complied  with,  and  that  the 
quotation  of  shares  was  properly  made;  but  no  in- 
ference of  an  intended  f  raua  upon  the  public  ought 
to  be  drawn  therefrom,  because  it  is  too  remote, 
and  because  the  jury  negatived  all  the  suggestions 
of  intended  fraud  made  in  the  other  counts  by 
finding  the  said  defendants  not  (ruilty  thereon. 

Benjamin,  Q.C.  and  Metcalfe,  Q.G.,  for  the 
defendant  AspinaU. — The  first  count  of  the 
indictment  is  clearly  bad,  as  it  only  avers  that  the 
defendants  conspired  toflrether  to  tell  lies  in  order 
to  induce  the  committee  to  give  them  a  settling 
day  in  violation  of  their  rules.    It  does  not  arer 
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Ot.  Of  App.] 


BB6.  9.  ASFIHALL  AND  OIHXBfl. 


[Ct.  of  Atp. 


a  ooDBpiraoy  to  cheat  anyone  oat  of  anything,  or 
to  do  any  appreciable  injury  to  anyone.  At  law 
nothing  can  be  inferred  m  criminal  cases  against 
the  accused,  which  is  not  plainly  averred  in  the 
indictment.'  A  statute  is  required  to  make  a  oon- 
spiracy  to  cheat  generally  an  indictable  offence. 
That  is  an  argument  that  a  general  allegation  of 
an  intention  to  defraud  would  not  be  good  unless 
by  statute.  Tho  second  count  is  also  bad.  The 
words  *'  quotation  of  the  shares  of  the  new  com- 
pany in  the  official  list "  have  no  legal  meaning, 
and  the  count  does  not  explain  them  in  common 
language.  A  dealing  with  the  shares  is  averred 
only  in  the  case  of  Knocker,  who  was  found  not 
guilty.  The  court  will  therefore  inier  that  a 
similar  averment  could  not  be  made  against  the 
other  defendants.  The  court  below  held  the 
second  count  sufficient  upon  the  allegtition  "  to 
induce  divers  of  the  liege  subjects,  &c.,  who 
should  thereafter  buy,"  &o.  It  is  not  alleged 
that  the  defendants  induced  the  public  to  buy 
upon  a  false  belief.  It  is  consistent  with  the 
allegations  in  the  count  that  persons  might  buy 
the  shares,  and  having  bought  be  deceived  into 
believing  that  the  regulations  of  the  Stock  Ex- 
change had  been  complied  with.  There  is  no 
allegation  of  anyone  being  in  fact  deceived;  no 
averment  that  the  shares  would  be  worth  any 
more  by  being  quoted  in  the  official  list.  Rex  v. 
De  Berenger  (3  Mau.  &  Sel.  67)  is  distinguishable 
from  this  case ;  there  the  indictment  was  for  con- 
spiracy to  raise  the  public  funds  on  a  particular 
day,  and  thereby  injure  all  the  liege  subjects  who 
should  buy  on  that  day.  Blackburn,  J.,  in  the 
court  below,  decided  on  the  authority  of  that  case. 
A  conspiracy  becomes  indictable  in  two  cases 
only  :  first,  when  the  means  used  are  unlawful  in 
the  sense  that  those  using  them  could  be  made 
civilly  or  criminally  responsible ;  secondlv,  when 
the  end  to  be  obtained  is  unlawful.  Thus  the  mere 
telling  of  lirs  is  not  indictable,  but  if  those  lies 
aro  told  to  lead  up  to  the  accomplishment  of  a 
criminal  end,  the  conspiracy  is  complete.  Bex  v. 
Dixon  (8  M.  &  S.  p.  11)  was  the  case  of  a  baker 
selling  bread  with  alum  in  it  for  children,  and  the 
natural  consequence  of  the  act  charged  was  to 
injure.  It  was  not  necessary  in  that  case  to  infer 
a  criminal  intent.  Here  you  have  to  infer  by 
ratiocination  and  syllogism  that  the  object  of  the 
defendants'  conspiracy  was  to  injure  and  deceive 
the  persons  who  might  bu^  the  shares.  No  snch 
inferences  can  be  drawn  in  criminal  cases.  The 
names  of  the  buyers  of  the  shares  should  have 
been  alleged,  as  in  King  v.  The  Queen  (7  Q.  B.  795,  in 
error).  In  Reg,  v.  Warhurton  (L.  Rep.  1  0.  0.  R. 
274)  Oockburn,  0.  J.  said  it  had  been  doubted 
whether  the  law  of  England  hai  not  gone  too 
far  in  extending  the  offence  of  conspiracy.  In  all 
the  above  cases  there  was  alleged  an  intent  to 
defraud  ;  there  is  no  such  allegation  here.  If  all 
the  averments  relating  to  the  Stock  Exchange  are 
omitted  from  the  indictment,  and  it  is  taken  that 
the  representations  were  made  direct  to  intended 
buyers,  there  is  no  allegation  of  injury  to  those 
buyers. 

G.  Bowen  for  C.  Knocker. — The  second  count 
does  not  aver  that  the  belief  which  the  defen- 
dants are  accused  of  conspiring  to  induce  in  the 
public  is  incorrect.  This  is  analogous  to  an 
indictment  for  obtaining  by  fal&e  pretences, 
where  it  is  not  sufficient  to  "allege  simply  that 
the  defendant  falsely  pretended  without  going  on 


to  alleffe  that  the  pretenoe  was  in  fact  false.    It 

is  a  rule  of  criminal  law  that  no  inferenoes  can  be 

drawn   against   the   aocnsed.     Here  everything 

must  be  assumed  against  them,  which  cannot  be 

done  even  after  verdict.    The  court  can  only  infer 

after  verdict  that  which  it  can  see  most  have  been 

proved.    He  cited  and  referred  to 

Rig.  V.  Wheatley^  2  Bnrr.  1125 ; 

Bp%eT9  V.  Parker^  1  T.  B.  141 ; 

Bislwp  V.  Hayward,  4  T.  B.  470,  472 ; 

Rob  v.  Fuller,  1  Baym.  509 ; 

Reg,  V.  Feck,  9  A.  &  E.  686 ; 

ReoB  V.  Foti;ler,  4C.  A  P.  592 ; 

Feymafin  v.  The  Queen,  L.  Bep.  8  Q.  B.  102;   1 

Chitty  on  Grimes,  172 ; 
Rex  V.  Fetrot,  2  M.  A  S.  879. 

The  Solidtor-Qeneral  (Sir  H.  Giffard),  Poland 
and  Besley  with  him,  for  the  Crown. — ^There  is  no 
distinction  between  the  intendment  the  court  will 
make  after  verdict  in  a  civil  and  in  a  criminal  case. 
That  is  decided  in  Heymann  v.  The  Q^een{ubi8up,), 
and  the  principle  is  s^B&rmed  in  Be^  v.  QoldsmM 
(L.  Bep.  2  C.  0.  B.  74)  See  also  as  to  imperfect  aver- 
ments  being  cured  by  verdict,  Sieivnel  v.  Hogg  (1 
Wm.  Sauna.  228),  and  the  judgments  of  Bramwell» 
B.  and  Grove,  J.  The  analogies  drawn  for  the  de- 
fendants between  indictments  for  conspiracy  and 
obtaining  money  by  false  pretences  do  not  apply. 
The  latter  is  an  offence  unaer  a  statute,  and  the 
essentials  are  that  the  statement  must  be  of  an 
existing  fact  and  false  to  the  knowledge  of  the 
party  making  it ;  but  in  conspiracies  the  guilty 
concert  is  the  gist  of  the  offence.  It  is  not  even 
necessary  to  set  out  specifically  the  unlawful  pur- 
pose ;  the  conspirators  may  not  have  agreed  upon 
it.  The  offence  is  ooinplete  when  the  criminal 
concert  is  complete.  Here  the  offence  is  suf- 
ficiently set  out  in  the  second  oount.  The  ordinary 
and  natural  connequenoe  of  what  the  defendants 
are  alleged  tiO  have  done  was  to  induce  people  to 
give  more  for  the  shares  of  the  company  thronc^h 
a  belief  that  they  had  been  quoted  in  the  official 
list  of  the  Stock  Exchange.  It  is  common  know- 
ledge which  the  court  may  take  notice  of  that  that 
belief  would  give  a  greater  value  to  the  shares. 
Sydserfe  case  (11  Q.  B.  Bep.  245),  and  QUVe  eawe 
(2  B.  a  Aid.  204)  show  that  the  conspiracy  is  the 
offence  and  not  the  overt  act  done  in  pursuance  of 
it.  In  the  present  case  the  overt  act  as  laid  in  the 
indictment  explains  the  object  of  the  conspiracy, 
although  it  is  true  it  is  not  alleged  specifically  that 
no  one  of  the  rules  of  the  Stock  Exchange  was  com- 
plied with.  The  second  oount  alleges  that  the  de- 
fendants in  pursuance  of  their  con.«ipirapY  "  unlaw- 
fully and  knowingly  did  falsely  pretend  "  certain 
things.  This  amounts  to  the  same  thing  as  if  it 
had  been  alleged  that  in  truth  and  in  fact  the  com- 
pany was  not  duly  constituted. 

Benjamin,  Q.C.  replied. 

Cwr.  adv.  vtUL 

The  following  judgments  were  delivered  on  Deo. 
21  St  1876. 

Brett,  J.A. — Every  pleading,  civil  or  criminal, 
must  contain  allegations  of  the  existenoe  of  all  the 
facts  necessaiy  to  support  the  charge  or  deience 
set  up  by  such  pleading.  An  indictment  mast, 
theretore,  contain  an  allegation  of  eveiy  fact  neces- 
sary to  constitute  the  criminal  charge  preferred 
by  It.  As  in  order  to  make  acts  criminal  they 
must  always  be  done  with  a  criminal  mind,  the 
existence  of  that  criminality  of  mind  must  always 
be  alleged.     If,  in  order  to  support  the  charge,  it 
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is  neoessary  to  show  that  certun  acts  have  been 
oommitted,  it  is  necessary  to  allege  that  those 
acta  were  in  fact  committed.    If  it  is  necessary  to 
show  that  those  acts,  when  they  were  committed, 
were  done  with  a  particular  intent,  ic  is  necessary 
to  aver  that  intention.    If  it  is  necessary,  in  order 
to  support  the  charge,  that  the  existence  of  a  cer- 
tain  fact  should  be  negatived,  that  negative  must 
be  alleged.     The  first  allegation  thus  mentioned 
is  always  contained  in  the  preliminary  assertion 
that  the  accused  did  the  thiug  or  things  com- 
plained of  "  fraudulently,"  "  falsely,"  "  unlawfully," 
or  '*  feloniously,"  &c.    And  that  is  the  whole  effect 
of  this  preliminary  alle^tion.    The  necessity  and 
the  form  of  the  allegations  may  be  exemplified  in 
an  indictment  for  false  pretences  or  perjury.     To 
support  a  charge  of  obtaining  money,  &c.  by  false 
pretences  it  is  necessary  to  show,  and  therefore 
to  allege,  that   the   prisoner   with  a   wicked  or 
criminal  mind  stated  something  which,  if  true, 
would  be  an  existing  fact ;  that  he  did  so  with 
intent  to  procure  the  possession  of  money,  &c. ; 
that  he  knew  his  statement  was,  that  is  to  say, 
that  so  far  as  his  mind  was  concerned  he  intended 
that  his  statement  should  be,  false ;   that  by  the 
statement  he  did  so  act  on  the  mind  of  the  prose- 
cator  as  that  he  did  thereby  obtain  money,  &o. ; 
that    the    statement    was   in    fact    untrue    in 
the  sense   of   being  incorrect.      And    both  the 
last  allegations  are  necessary  facts  of  the  charge ; 
for  although  the  accused  bod  a  criminal  intent 
and  believed  that  his  statement  was  false,  yet  if 
in  fact    either  the  prosecutor  was  not  thereby 
persuaded,  or  by  chance  the  statement  was  not 
incorrect,  the  charge  is  not  supported,  the  crime 
is  not  committed.    And  it  was  for  want  of  the 
allegation,  that  the  ptetences  relied  on  by  the 
prosecutor  as  the  material  false  ones  were,  in  fact, 
untrue,  that  the  indictment  was  held  bad  in  Bex 
V.  Perrot  (2  M.  &   S.    379).     So  in  perjury,  it 
is  a  necessary  allegation  that  the  statement  on 
oath  relied  upon  as  the  perjury  was  false  in  fact, 
in  the  sense  of  being  incorrect  in  fact.    Though 
the  accused  believed  he  was  swearing  a  falsehood, 
and  was  thereby  morally  perjured,  yet,  if  by  chance 
his  statement  were  true  in  fact,  he  could  not  be 
convicted  of  perjury.    There  is  another  rule  with 
regard  to  pleading  which  must  be  enunciated,  the 
rule  with  regard  to  the  effect  to   be  given  to 
pleadings   after    verdict.    It    is    thus   stated  in 
Heymann  v.  Ths  Queen  {L,  Rep.  8  Q.  B.  102) : 
"  Where  an  averment,  which  is  necessary  for  the 
support  of  the  pleading,  is  imperfectly  stated,  and 
the  verdict  on  an  issue  involving  that  averment  is 
found,  if  it  appears  to  the  court  after  verdict  that 
the  verdict  could  not  have  been  found  on  this 
issue  without  proof  of  this  averment,  there,  after 
verdict,  the  defective  averment,  which  might  have 
been  bad  on  demurrer,  is  cured  by  the  verdict." 
Upon  this  it  should  be  observed  that  the  averment 
spoken  of  is  an  averment  imperfectly  stated,  i.e. 
an  averment  which   is  stated  but  which  is  im- 
perfectly stated.    The  rule  is  not  applicable  to  the 
case  of  the  total  omission  of  an  essential  averment. 
If  there  be  such  a  total  omission,  the  verdict  is  no 
cure.    And  when  it  is  said  that  the  verdict  could 
not  have  been  found  without  proof  of  the  averment, 
the  meaning  is,  that  the  verdict  could  not  have 
been  found   without  finding  this  imperfect  aver- 
ment to  have  been  proved  in  a  sense  adverse  to 
the  accused.     Another  rule  is,  that  in  considering 
an  indictment  on  a  writ  of  error,  and  therefore 
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alter  verdict,  it  is  not  neceBsary  for  and  is  not  open 
to  the  court  to  inquire  what  facts  were  proved  at 
the  trial.  The  question  is,  whether,  assuming  the 
facts  which  are  accurately  alleged  in  the  indict- 
ment to  have  been  proved  as  alleged,  and  the 
facts  which  are  imperfectly  alleged  to  have  been 
proved  in  a  sense  adverse  to  the  accused,  the 
charge  would  be  supported.  If  it  would,  the  in- 
dictment on  error  after  verdict  is  sufficient.  But, 
if,  assuming  both  the  above  mentioned  allegations 
of  facts,  the  perfect  and  imperfect  allegations  to  be 
proved  respectively  as  before  stated,  the  charge 
would  not  be  supported  for  want  of  the  existence 
of  some  other  allegation,  affirmative  or  negative, 
which  has  been  totally  omitted,  then  the  in- 
dictment is  bad  notwithstanding  the  verdict. 
The  verdict  is  only  to  be  taken  as  conclusive 
evidence  that  the  facts  alleged  in  the  indictment 
accurately  and  inaccurately  were  proved  in  a  sense 
adverse  to  the  accused.  If  those  facts,  so  proved, 
would  not  support  the  charge,  the  indictment  is 
bad  on  a  writ  of  error.  In  order  to  apply  these 
rules  to  the  present  case,  it  is  necessary  next  to 
determine  what  are  the  essential  facts  to  be 
alleged  in  order  to  support  a  charge  of  conspiracy. 
Now,  first,  the  crime  of  conspiracy  is  completely 
committed,  if  it  is  committed  at  all,  the  moment 
two  or  more  have  agreed  that  they  will  do,  at 
once  or  at  some  future  time,  certain  things.  It  is 
not  necessary,  in  order  to  complete  the  offence, 
that  any  one  thing  should  be  done  beyond  the 
agreement.  The  conspirators  may  repent  and 
stop,  or  may  have  no  opportunity,  or  may  be  pre- 
vented, or  may  fail.  Nevertheless  the  crime  is 
complete ;  it  was  completed  when  they  agreed.  It 
is  not,  of  course,  every  agreement  which  is  a 
criminal  conspiracy.  It  is  difficult,  perhaps,  to 
enunciate  an  exhaustive  or  a  complete  definition ; 
but  agreements  may  be  described  which  are 
undoubtedly  criminal.  An  agreement  to  accom- 
plish an  end  forbidden  by  law,  though  by  means 
which  would  be  harmless  if  used  to  accomplish  an 
unforbidden  end,  is  a  criminal  conspiracy.  An 
agreement  to  accomplish,  by  means  which  are,  if 
done  by  themselves,  forbidden  by  law,  an  end 
which  is  harmless  if  accomplished  by  unforbidden 
means,  is  a  criminal  conspiracy.  An  agreement 
made  with  a  fraudulent  or  wicked  mind  to  do  that 
which,  if  done,  would  give  to  the  prosecutor  a 
right  of  suit  founded  on  fraud,  or  on  violence 
exercised  on  or  towards  him,  is  a  criminal  con- 
spiracy :  see  Beg,  v.  Warburton  (L.  Rep.  1  C.  C. 
274).  There  may  be,  and  probably  are,  others. 
If  the  second  count  in  this  indictment  contains 
averments  sufficiently  stated  which  are  enough  to 
sh3w  sufficiently  that  the  defendants  unlawfully, 
i.  p.  with  minds  intending  to  do  wrong,  agreed, 
by  false  pretences,  to  cheat  and  defraud  those  who 
might  bay  shares  in  the  company,  it  sufficiently 
alleges  a  criminal  conspiracy  within  the  last  rule 
above  enunciated ;  for,  if  any  person  were  cheated, 
by  false  pretences,  into  purchasing  a  commodity 
which,  but  for  such  falsehood,  he  would  not  have 
purchased,  it  is  undoubted  that  he  could  maintain 
Bome  suit  for  relief  or  remedy  founded  on  the 
falsehood  and  fraud  thus  perpetrated  on  him. 
This  is  the  case  of  Br^.  v.  I)e  Berenger  (3  M. 
&  S.  67).  It  was  there  held  that  it  was  a  criminHl 
conspiracy  to  a$;ree  to  endeavour  to  raise  the 
price  of  the  public  funds  on  a  particular  day  by 
false  rumours.  This  was  not  because  it  is  an 
.  injury  to  the  public  to  raise  the  value  of  the 
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pablio  funds ;  but  beoaoBe  it  is  fraudulent  against 
those  who  pulkshase  a  tendible  oommodity  to  raise 
the  prloe  of  it,  at  the  time  they  purchase  it,  by 
frauaulent  fidsehoods  on  which  they  are  intended 
to  act  The  conspiracy  was  held  to  be  criminal, 
not  because  the  article  to  be  dealt  in  was  the 
public  fimds,  but  because  the  public  fimds  were 
a  vendible  commodity.  And  it  was  held  that  the 
offence  was  complete  the  moment  the  agreement 
was  made,  and  tnat  it  was  unnecessary  to  specify 
the  persons  who  became  purchasers.  It  may  be 
well  to  notice,  too,  that  the  judges  did  not  sluink 
from  actiuff  judicially  on  the  Imowledge  that  the 
public  funds  were  a  yendible  commodity.  The 
question  therefore  is,  whether  there  are»  in  the 
second  count  of  this  indictment,  allegations,  some 
accurately  and  some  inaccurately  stated,  which, 
assuming  them  to  be  proved  in  a  sense  adverse  to 
the  defendants,  show  that  there  was  an  agreement 
to  cheat  and  defraud,  by  means  of  &1sq  pretences, 
those  who  might  buy  shares  in  the  company  named. 
The  wicked  mind  or  intention  of  the  defendants  is 
alleged  in  the  usual  form,  namely  that  they  '*  un* 
lawrally  agreed."  There  is  an  allegation  that  they 
agreed  to  use  "false  pretences."  It  was  urgea 
that  this  was  too  general  and  therefoz^  umust. 
The  same  argument  was  used  and  overrtilea  in 
Bex  V.  Om  (2  B.  A  Aid.  204.)  ;  Beg.  v. 
OomperU!  (9  Q.  B.  824),  and  in  Sydeerff  v.  the 
Queen  (11  Q.  B.  245).  There  is  an  allegation  that 
the  defendants  agreed  by  false  pretences  "to 
deceive  the  membera  of  the  committee  of  the  Stock 
Exchange,  and  to  induce  them,  '  contrary  to  the 
true  intent  and  meaning  of  the  said  rules  herein- 
before in  this  count  and  in*  the  fint  count  men- 
tioned,' to  order  a  c^uotation  of  the  shares  of  the 
company  in  the  official  list  of  the  Stock  Exchange." 
Mucn  minute  criticism  was  exercised  on  this 
allegation ;  but  it  seems  certainly  capable,  if  found 
to  M  proved  in  a  sense  adverse  to  the  defendants, 
of  bearing  this  construction,  "  that  the  defendants 
agreed  to  make  such  folse  pretences  as  might 
appear  necessary  to  deceive  the  committee,  when 
the  time  for  them  to  order  should  come,  into 
ordering  a  quotation  as  if  the  rules  authorising 
such  a  quotation  had  been  fulfilled,  although  in 
fact  the  rules  should  not  have  been  fulfilled.  You 
do  not  deceive  a  peraon  into  doing  a  thing  contrary 
to  rules  if  the  rales  have  been  fulfilled.  It  Was 
said  that  it  was  unfair  and  unjust  not  to  point  out 
to  the  defendants  which  of  the  rules,  or  what  part 
Df  the  rules,  it  was  sup^gested  they  intended  should 
not  be  observed.  This  is  the  argument  which  was 
urged  in  OilVe  case  and  the  others  against  the 
general  allegation  that  the  defendants  agreed  to 
use  "  false  pretences."  The  answer  to  such  an 
objection  is,  tbat  the  agreement  in  those  cases  may 
not  have  determined  what|the  pretences  should  be, 
or  in  this  case  which  rule  or  which  part  of  a  rule 
should  not  be  observed.  The  agreement  may 
have  been  to  deceive  the  committee,  by  any  false- 
hood which  would  do  sO)  into  believing  that  what- 
ever part  of  the  rules  should  turn  out  to  be  in  fact 
incapable  of  being  fulfilled  had  been  fhlfillod.  As 
for  instance,  if  two-thirds  of  the  whole  nominal 
capital  proposed  to  be  issued  should  not  in  fact, 
when  the  time  for  procuring  the  order  for  quotation 
hhould  arrive,  have  been  applied  for  and  uncon- 
ditionally allotted  to  the  public^  to  deceive  the 
committee  by  false  pretences  into  believing  that 
they  had  been,  and  so  that  nlle  128  had  been 
complied  with.     The  next   allegation   is,  "and 


thereby  to  induce  and  persuade  divers  of  the  fiege 
subjects  who  should  thereafter  bity  amd  sell 
the  shares  of  the  said  company  to  believe  thafe 
the  said  company  was  duly  formed  and  const!* 
tuted,  and  had  m  all  impacts  oompUed  with 
the  rules  and  regulations  of  the  Stock  Sxohonge, 
so  as  to  entitle  the  said  oompanv  to  have  their 
shares  quoted  in  the  official  list  of  the  said  Stock 
Exchange."  Take  this  to  be  proved  in  a  sense 
adverse  to  the  defendants,  and  it  is  certainly 
capable  of  this  construction,  that  the  defendants 
agreed  to  deceive  the  committee  into  granting  a 
quotation  as  if  the  rules  authorising  a  quotation 
had  been  complied  with,  although  such  rules 
should  not  have  been  complied  with,  in  particulars 
which,  if  the  committee  had  not  been  deceivedi 
would  have  prevented  them  from  ordering  the 
Quotation,  and  that  the  agreement  of  the  defen- 
oants  further  was,  that  wey  would  thereby,  if 
they  could,  induce  purchasers  of  shares  to  beheve 
that  the  roles  had  oeen  complied  with,  although 
they  should  not  have  been  in  essential  particulars. 
It  IB  not  sensible  to  suppose  that  they  agreed,  by 
deceiving  the  committee,  to  induce  puronasers  ta 
believe  that  the  rules  had  been  ralfiUed  only 
when  the  rules  had  in  fact  been  fulfilled.  In  sucn 
case  there  could  be  no  need  to  deceive  or  use 
false  pretences.  It  was  objected  that  the  court 
could  not  take  judicial  notice  that  a  non-com« 
pliance  with  the  rules  set  out  in  the  count  would« 
if  known,  depreciate  the  price  of  shares.  That 
is  like  suggesting  that  the  judges  in  Beao  v. 
Berenaer  ought  not  to  have  taiken  judicial  notice 
that  the  public  ftinds  were  vendible  commodities^ 
But  judges  are  entitled  and  bound  to  take  judicial 
notice  of  that  which  is  the  common  knowledge  of 
the  great  majority  of  mankind,  or  of  the  great 
majority  of  men  of  business.  They  are  therefore* 
in  these  days^  bound  to  take  notice  that  shares  in 
limited  companies  are  a  vendible  commodity,  and 
that  a  purcnaser  of  ordinary  inteUigence  would 
prefer  to  purchase  shares  in  a  limited  company 
which  had  lullfilled  the  requirements  of  rule  12o« 
rather  than  in  the  same  company  when  it  had  not 
fulfilled  those  requirements.  They  must,  if  that  be 
true,  also  take  notice  that  a  quotation  of  a  com- 
pany by  persons  entrusted  to  examine  whether 
such  requirements  hod  been  fulfilled,  and  further 
entrusted  not  to  allow  such  a  quotation  unless 
those  requirements  have  been  fulfilled,  must  have 
some  effect  on  the  mind  of  an  ordinary  purchaser 
of  shares  as  to  whether  he  would  or  would  not 
purchase,  or  as  to  the  price  he  would  give.  And 
therefore,  the  court  may  or  must  take  judicial 
notice  that  the  a^preement  impated  in  the  count 
to  the  defendants  is  an  agreement  to  deceive  the 
committee,  and  thereby,  that  is  to  say,  by  such  deceitf 
to  induce  and  persuade  a  purchaser  to  believe,  at 
the  moment  he  is  making  up  his  mind  to  purchase, 
in  the  existence  of  circumstances  which  cio  not  in 
fact  exist,  the  existence  or  non-existence  of  which 
must  affect  his  decision  if  he  be  of  ordinary  intel* 
ligence.  It  is  not  stated  that  this  agreement  was 
made  with  intent  to  cheat  and  defraud.  The 
statement,  therefore,  may  be  said  to  be  imperfect. 
But  to  come  to  such  an  agreement  with  an  evil 
mind  is  to  agree  to  cheat  and  defraud,  and  the 
finding  by  a  jury  in  a  sense  adverse  to  the 
accused  that  such  an  agreement  to  induce  such  a 
belief  was  come  to,  is  to  find  that  the  agreement 
was  come  to  with  a  wicked  mind,  that  is  to  say, 
with  an  intent  to  cheat  and  defraud.    If  that  be 
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BO9  the  ootmt  isi  as  has  been  s^id,  snffioient  on 
error  after  terdlot.  The  case  of  Kmg  v.  The  Queen 
(7  Q.  B.  fSi)  was  strongly  relied  on  by  the  defen- 
dants ;  but  it  does  Hot  seem  to  us  to  be  applicable. 
The  defect  on  which  the  Oonrt  of  Ihcoheaaer 
Chamber  acted  in  that  case  was,  that  the  inaict- 
ment  charged  a  conspiracy  to  cheat  and  defh^nd 
"  certain  lietfe  snbrjects  beinjg  tradesmen."  It  was 
held  that  such  an  allegation  in  snoh  form  in  pleading 
meant  "  certain  definite  tradesmen  alleged  to  be 
known  to  the  defendants  at  the  time  of  the 
criminal  aoreement,"  and  therefore  that  snch 
definite  traaesmen  ooght,  in  describing  the  con- 
spiracy, to  be  named  or  an  excnse  be  averred  for 
not  naming  them.  If  the  second  coant  in  the 
present  case  had  not  averred  that  the  persons 
intended  to  be  induced  to  believe,  Ac.  were  those 
'*  who  shonld  thereaftei'  bay  and  sell  shares,"  the 
case  wonld  have  been  applicable,  bat  as  this  indict- 
ment has  such  an  allegation  the  case  is  not  applic- 
able. If  in  that  case  there  had  been  added  after 
the  words  "  being  tradesmen  "  the  phrase,  "  who 
shoold  thereafter  deal  with  the  derendemts,"  the 
indictment  in  that  case  would  have  been  sufficient 
ac^rdine  to  Beg,  v.  QiU^  Beg,  v.  QompertZy 
and  Syaserff  v.  The  Queen,  We  are  of  opinion, 
therefore,  that  the  second  connt  in  this  case  is 
sufficient  after  verdict.  Wejgiveno  opinion  what- 
ever as  to  the  first  count.  The  judgment  of  the 
Court  of  Queen's  Bench  must  be  affirmed. 

Amphlbtt,  J. a. — ^The  only  question  which  we 
considered  necessary  to  have  fully  argued  before 
US  was  the  sufficiency  of  the  second  count  of  the 
indictment  to  support  the  conviction  of  the  plain- 
tiffs in  error  (thereinafter  called  the  defendants) 
of  a  criminal  conspiracy.  This  count  begins  by 
stating  that  the    defendants    were    directors  or 

fsrsons  aiding  in  the  establishment  of  the  Eupion 
uel  and  Qas  Companv  (Limited),  and  that 
application  had  been  made  to  the  committee  for 
general  purposes  of  the  London  Stock  Exchange 
to  order  the  quotation  of  the  shares  of  the  said 
new  company  in  the  official  list  of  the  said  Stock 
Exchange  under  a  certain  rule  No.  129,  duly  issued 
and  published^  by  which  the  committee  were  to 
order  the  quotation  of  a  new  company  in  the 
official  list,  provided  that  the  company  was  of  a 
bond  fide  character  and  of  sufficient  magnitude 
and  importance,  and  that  the  requirements  of  rule 
128  set  out  in  the  first  connt,  and  the  further 
requirements  of  the  said  rule  129,  were  complied 
with.  Those  requirements  were  evidently  cal* 
culated  and  intended  to  insure  as  far  as  possible 
the  respectability  and  solvency  of  any  new  com- 
pany before  it  was  allowed  to  be  quoted  in  the 
official  list ;  and  amongst  others  there  were  the 
following  important  requirements,  viz.,  that  in 
case  of  limited  companies  the  memorandum  of 
association  provided  for  the  issue  of  not  less  than 
one  half  of  the  nominal  capital,  and  for  the 
payment  of  10  per  cent,  upon  the  amount  sub- 
scribed, and  that  two-thirds  of  the  whole  amount 
of  the  capital  proposed  to  be  issued,  with  certain 
exceptions  not  necessary  to  be  here  stated,  should 
have  been  applied  for  and  unconditionally  allotted 
to  the  public.  Now,  as  the  rules  of  a  public  body 
of  such  celebrity  as  the  London  Stock  Exchange 
must  be  widely  known  to  brokers  and  others 
dealing  with  shares,  it  is  plain  that  to  obtain  a 
quotation  of  their  shares  in  the  official  list  must 
be  advantageous  to  companies  and  enhance  the 
value  of  their  shares.    Purchasers,  on  seeing  the 


shares  so  qnoted,  would  have  a  right  to  believe 
that  tJie  requirements  Of  the  Stock  Exchange  had 
been  complied  with,  and  that  the  company  had 
therefore  satisfied  an  independent  body  like  the 
committee  of  its  respectability  and  solvency,  and 
it  cannot  be  doubted  that  they  wonld  be  willing 
to  give  a  higher  price  for  the  shares  in  conse- 
ouence.  This  being  so,  I  think  it  is  established  by 
tne  case  of  Bex  v.  De  Berengeft  (3  M.  &  S.  &7),  that 
a  conspiracy  to  procure  by  fraud  and  falsehood 
the  shares  of  a  company  to  be  quoted  in  the  official 
list,  and  thns  give  a  fictitious  value  to  the  shares 
beyond  what  they  would  otherwise  bring  in  the 
market,  is  a  fraud  upon  the  public  and  an  in- 
dictable offence.  This,  in  fiftct,  was  not  denied  on 
the  part  of  the  defendants  ;  but  it  was  contended 
that  the  averment  of  the  conspiracy  in  the  second 
connt  was  n(^  sufficient,  even  after  verdict,  to 
sustain  the  charge.  That  averment,  omitting  for 
the  moment  the  overt  acts  subsequentlv  charged, 
was  as  follows — [read  the  count.]  In  the  first 
place,  it  was  objected  that  there  is  no  allegation 
of  any  design  to  injure  and  deceive  purchasers, 
but  oxilv  the  members  of  the  committee  of  the 
Stock  Exchange ;  that  omission,  however,  appears 
to  me  immaterial  if  the  natural  and  probable 
effect  of  deceiving  the  committee  in  the  mode 
alleged  would  be  to  injure  and  deceive  purchasers. 
It  was  further  objected  that  there  is  no  allegation 
of  any  design  to  give  a  fictitious  value  to  the 
shares,  and  that  it  ought  not  to  be  inferred  in 
a  criminal  case ;  but  here  again  I  think  that,  if  the 
design  alleged  was  to  induce  purchasers  to  believe 
that  the  position  and,,  prospects  of  the  company 
were  better  than  they  really  were,  the  further 
design  of  inducing  such  purchasers  to  give  a 
higher  price  for  the  shares,  being  the  natural  and 

Srobable  consequence,  ought  to  be  inferred :  (f?ee* 
/eiB  V.  "Dixcmy  3  M.  &  S.  p.  15.)  But  then 
it  was  argued  with  great  force  by  Mr.  Bowen  that 
there  is  no  allegation  that  what  the  purchasers 
were  to  be  induced  to  believe  was,  in  any  respect 
that  could  affect  the  price  of  the  shares,  untrue, 
in  which  caae  it  must  be  admitted  that  there 
could  be  no  fraud  upon  the  purchasers.  Now 
the  facts  which  the  purchasers  were  to  be  induced 
to  believe  are  as  follows  :  first,  that  the  said  com- 
pany was  duly  formed  and  constituted,  which 
certainly  is  not  negatived;  and  secondly,  that 
they  had  in  all  respects  complied  with  the  rules 
and  regulations  01  the  Stock  Exchange,  so  as  to 
entitle  the  company  to  have  their  shares  quoted  in 
the  official  list,  and  this  is  not  in  any  way  nega- 
tived, except  by  the  allegation  that  the  design 
was  by  false  pretences  to  induce  the  committee, 
contrary  to  the  true  intent  and  meaning  of  the 
said  rules  in  the  second  count  and  in  the  first 
count  mentioned,  to  order  the  quotation;  and 
looking  at  those  rules,  it  will  appear  that  some 
of  them  relate  merely  to  the  convenient  trans- 
action of  business  by  the  committee  of  the  Stock 
Exchange,  and  whether  complied  with  or  not, 
could  have  no  effect  upon  the  value  of  the  Bhares^ 
in  the  market.  It  would  therefore,  it  whi  ur^ed, 
be  consistent  with  all  the  allegations  of  the  con- 
spiracy that  the  only  rules  which  the  puruliu^efs 
were  to  be  induced  to  believe,  contrary  to  tho  fact, 
had  been  complied  with,  were  such  a^*  could  nc  t  by 
possibility  affect,  in  the  mind  of  the  purchbsers, 
the  value  of  the  shares.  This  appears  to  me  a 
serious  objection ;  and  I  have  considerable  doubt, 
whether  it  is  cured  by  the  overt  acts  alleged  in 


508 


MAGISTRATES'  OASES. 


Ct.  op  App.] 


Stebs  v.  Met&opolitan  Boabd  of  Woeks. 


[Ot.  op  App. 


the  Bubseqaent  part  of  the  count ;  for,  in  the  first 
place,  it  was  held  in  the  case  of  Bw  y.  Per* 
roU  (tiii  sup.)  that  an  indictment  for  obtaining 
money  under  false  pretences  must  negative  by 
special  averment  the  truth  of  the  pretences,  and  that 
it  is  not  enough,  even  after  verdict,  to  charge  that 
the  defendant  falsely  pretended  a  number  of  diffe- 
rent facts ;  and  I  tlunk  that  the  reasoning  of  the 
judges  in  that  case  applies  as  much  to  an  indict- 
ment for  conspiracy  as  to  an  indictment  for  false 
pretences^  where,  as -in  this  case,  the  unlawful- 
ness of  the  end  depends  upon  the  nature  of  the 
false  pretences  employed  to  attain  it,  and  where, 
therefore,  the  ordiuary  rule,  that  the  false  pre- 
tences need  not  be  specially  alleged  in  an  indict- 
ment for  conspiracy,  does  not,  in  my  opinion, 
apply.  And  in  the  next  place,  the  false  pretences 
alleged  are  not  necessarily  inconsistenb  with  full 
compliance  with  the  rules ;  since,  for  instance,  it 
may  have  been  falsely  asserted,  as  is  alleged,  that 
the  number  of  shares  allotted  unconditionally  was 
34,365,  and  that  10  per  cent,  had  been  paid 
thereon,  and  that  no  snares  had  been  conditionally 
allotted,  yet  it  may  be  true,  for  anything  that 
appears,  that  two-thirds  of  the  whole  amount  of 
the  nominal  capital  had  been  applied  for  and 
allotted  unconditionally,  and  10  per  cent,  paid 
thereon,  which  was  all  that  the  rules  required. 
Under  these  circumstances  1  am  by  no  means  sure 
that  this  defect  would  not  have  been  fatal  to  the 
count  on  demurrer  or  a  motion  to  quash  it ;  but 
it  appears  to  me  to  be  one  of  those  defects  which, 
according  to  the  rule  laid  down  in  Serjeant 
Williams'  notes  to  Saunders  (vol.  1,  p.  261)  and 
acted  upon  in  the  two  cases  cited  by  the  Solicitor- 
General,  Heymawn  v.  The  Q^een  and  Bex  v. 
Goldsmith  {uH  sup,)  is  cured  by  verdict.  No  in- 
justice can  be  done  to  the  defendants  by  acting 
upon  this  rule,  because  it  must  be  assumed  that 
the  judge  properly  directed  the  jury  as  to  what 
false  pretences  must  be  proved  to  justify  a  convic- 
tion. Upon  the  whole,  therefore,  I  am  of  opinion 
that  the  count  is  sufficient  to  sustain  the  convic- 
tion, and  that  the  error  assigned  cannot  be 
allowed.  Having  arrived  at  this  conclusion,  it  is 
not  necessary  for  me  to  express,  and  I  abstain 
from  expressing,  any  opinion  upon  the  validity  of 
the  first  count. 

Brett,  J.A. — Lord  Justice  Mellish  concurs  in 
the  judgment  which  1  have  delivered. 

Judgment  affi/rmed. 

Solicitors  for  the  prosecution,  Abrahams  and 
Boffey. 

Solicitor  for  Aspinall,  Gf tiding. 

Solicitors  for  Knocker,  iVontner  and  Sons. 


SITTINGS  AT  LINCOLN'S  INN. 

Beportod  by  B.  8.  Bochc,  Eiq.,  BaRiiter-at-Lftw. 


Weinesday,  Feb.  14, 1877. 
(Before  James,  L.J.,  and  Bramwell  and  Ahph- 

LBTT,  JJ.A.) 

Syees  v.  Metropolitan  Board  op  Works. 

Compulsory  powers — Notice  to  treat  —  Bight  of 
teiiant  to  compensation — La/nds  Clauses  Consoli* 
dation  Act  1845,  s.  18. 

Defendants  had,  under  the  powers  of  the  Metro- 
polit<»n  Streets  Improvement  Act  1872,  purchased 
a  hotise  of  the  owner,  pending  the  plaintiff's 
tenancy,  and  had  given  the  plaintiff,  who  was  a 


quarterly  tenant,  notice  to  quit  at  the  expiration 
of  his  tenancy. 
On  motion  for  an  injunction  to  restrain  the  defen^ 
dantsfrom  entering  upon  the  premises  untU  thefi 
had  given  the  plaintiff  the  notice  to  treat  required 
by  sect.  18  of  the  Lands  Clauses  Consolidation 
Act  1845,  and  should  have  ^faid  him,  or  deposiied 
in  the  bank,  the  compensation  awarded  to  be  paid 
tmder  the  Act,  for  his  interest  in  the  premises. 
Held  (affirming  the  decision  of  the  Master  of  the 
BoUs),  that  the  plaintiff,  as  a  quarterly  tenant, 
had  no  interest,  legal  or  equitable,  in    the  pre" 
mises  within  the  meaning  of  sect.  18  of  the  Lwnde 
Clauses  Act. 
The  Board,  in  giving  the  notice  to  quit,  were  merely 
exercising  their  right  as  reversioners  under  their 
purchase  from  the  freeholder. 
This  was  an  appeal  by  the  plaintiff  from  a  deciaion 
of  the  Master  of  the  Ecus.     The  plaintiff  was 
quarterly  tenant  of  No.  56,  Tummill-street,  Cler- 
kenwell.    The  house  being  required  for  the  pur- 
poses of  the  Metropolitan  Streets  Lnprovement 
Act  1872,  the  Metropolitan  Board  of  Works  in 
Dec.  1875.  purchased  it  of  the  f  reeholder^under  the 
compulsory  powers  of  the  Lands  Clauses  Consoli- 
dation Act.    Having  thus  become  owners  of  the 
premises,  the  defendants  served  the  plaintiff  with 
a  notice  to  quit  in  June  1876,  or  at  the  expiration 
of  his  tenancy,  on  r^he  around  that  the  house  was 
required  to  be  pulled  &wn..     The  plaintiff  there- 
upon brought  an  action  with  the  object  of  having 
the  defendants  restrained  irom  pulling  down  the 
house  until  they  should  have  compensated  him  for 
his  allejB;ed  interest  therein.     In  the  court  below 
the  plaintiff  moved  for  an  ii\] unction  to  restrain 
the  defendants  from  entering  upon  the  premises 
until  they  had  given  him  the  notice  required  by 
sect.  18  of  the  Lands  Clauses  Consolidation  Act 
1845,  and  should  have  either  paid  co  the  plaintiff, 
or  deposited  in  the  bank,  as  in  the  Act  provided, 
the  purchase  money  or  compensation  agreed  or 
awarded  to  be  paid  under  the  said  Act  for  the  in- 
terest of  the  plaintiff  in  the  premises. 

Jessel,  M.B.,  said :  —  Speaking  roughly,  I 
understand  the  Act  to  mean  this, — you  shall 
not  take  possession  of  any  man*s  land,  whatever 
his  legal  interest  may  be  in  it,  until  you  have 
paid  or  secured  to  him  the  amount  eventually 
payable  to  him  as  compensation  himply,  or  as  pur- 
chase money  and  compensation  for  taking  away 
the  land — you  shall  not  enter  upon  it  nor  interfere 
with  his  possession.  And,  again,  you  are  not  en- 
titled to  take  a  partial  interest  in  the  land  to  the 
prejudice  of  the  owner  of  the  rest  of  the  land.  He 
may  compel  you  to  say  if  you  buy  up  one  you  shall 
buy  up  all.  Therefore,  I  consider  that  yon  have 
to  decide,  first,  whether  the  man  is  entitled  to  any 
compensation  at  all.  If  he  is  not,  there  is  no 
reason  to  prevent  the  company  from  taking  pos* 
session  of  the  land.  If  he  has  neither  the  legal 
estate  nor  an  equitable  interest,  he  cannot,  as  I 
read  the  Act,  be  entitled  to  any  compensation  at 
all.  The  position  of  the  tenant  in  this  case  is  a 
very  simple  one.  He  was  tenant  from  three 
months  to  three  months.  Notice  was  given  to 
the  landlord;  the  three  months  tenancy  of  the 
tenant  was  not  disputed;  the  purchase  of  the 
land  was  completed  by  the  Metropolitan  Boud  of 
Works,  who  gave  the  notice ;  then  the  notice  to 
determine  the  tenancy  was  given  by  the  then  lesal 
owners,  and  the  tenancy  expired  by  virtue  of  the 
notice.    Therefore,  the  person  who  comes  before 
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me  and  oomplaina  has  certaiiiljr  no  legal  intereet  in 
the  property  in  qaestion.  His  legfu  interest,  or 
whatever  it  was,  has  loflfftUy  expired.  Has  he  any 
equitable  interest  as  distinguished  from  a  legal 
interest  ?  I  cannot  find  out  why  he  shoald  have. 
The  whole  of  the  equitable  interest  which  is  in  the 
landlord  sabject  to  his  term  has  been  boaght  and 
paid  for  by  the  Metropolitan  Board  of  Works. 
Therefore,  they  have  purchased  up  the  whole 
equitable  interest,  and  are  entitled  to  possession. 
It  was  indeed  suggested  by  coansel  on  behalf  of 
the  plaintiff  that  there  is  a  duty  binding  upon  the 
landlord  to  renew  the  lease  or  the  tenancy  if  his 
tenant  demands  it.  I  have  heard  that  such  a 
notion  prevailed  in  times  past,  bat  not  in  this 
country.  In  the  country  where  such  notions  have 
prevailed  they  have  not  been  sought  to  be  enforced 
by  the  terror  of  the  judiciary,  but  by  other  and 
more  unpleasant  means.  But,  as  I  said  before,  I 
never  knew  that  there  was  such  an  idea  in  this 
country,  and  I  repudiate  the  assertion  that  a  man 
ceases  to  be  an  honest  man  as  a  landlord  even  if 
he  refuses  in  the  extreme  case  which  was  pu|i,  to 
renew  a  lease  to  his  tenant,  although  that  tenant, 
and  his  ancestors  before  him,  had  held  the  pro- 
perty in  question  for  sixty  years  under  a  term,  at 
the  expiration  of  that  term.  That  being  so,  I 
consider  there  was  no  legal  nor  equitable  interest 
in  the  person  in  question.  Then  it  is  alleged,  even 
assummg  that  he  has  neither  a  legal  nor  an  equit* 
able  interest,  yet  he  has  acquired  something  by 
force  of  this  Act  of  [Parliament.  The  Act  was 
intended  to  protect  the  persons  whom  I  roughly 
call  the  landowners  and  occupiers  who  are  already 
interested  in  this  land,  from  being  deprived  com- 
pulsorily  a$2rainst  their  will  of  their  ownership  or 
possession.  This  man  has  not  been  deprived  of 
either.  Therefore,  why  should  the  Act  of  Parlia- 
ment apply  to  him  P  It  seems  to  me,  from  the 
reason  of  the  thing,  that  he  is  not  entitled  to  any 
compensation  at  all.  But  I  must  go  to  the 
words  of  the  Act,  because  I  am  told  they 
compel  me  to  say  that,  on  the  reason  of  the 
thing,  and  the  general  purview  of  the  Act,  the 
result  at  which  I  ought  to  arrive  could  not  be 
arrived  at.  The  Act  begins  by  a  series  of  sections 
which  are  headed  in  this  way :  "And  with  respect 
to  the  purchase  and  taking  of  the  lands  otherwise 
than  by  agreement," — "compulsory  powers.*' 
It  is  very  important  to  recollect  that  in  this  Act 
there  are  these  headings.    Now  those  are  general 

E revisions  as  to  the  purchase  of  lands.  They 
egin  with  clause  16.  After  aivers  other  headings 
we  then  come  to  a  new  heading  "  leases,"  which 
begins  with  the  119th  section.  This  is  an  entirely 
new  heading.  The  first  qaestion  I  have  to  con- 
sider is,  whether  the  heading  as  to  leases  was 
intended  to  provide  altogether  for  compensation 
in  the  cases  specially  provided  for,  because  it  is 
not  every  lease,  but  only  certain  leases,  which  are 
provided  for.  It  does  appear  to  me  that  the  sections 
irom  119  to  122  were  intended  to  be  specific  provi- 
sions for  those  special  cases,  and  to  decide  what  is 
to  be  done  in  those  cases,  and  to  decide  it  once  for 
alL  Now  the  119th  section  applies  to  a  different 
case  altogether,  namely,  to  a  case  where  only  part 
of  the  land  is  required.  The  121st  section  does 
apply  to  this  case.  It  says,  "  If  any  su::h  land 
shaU  be  in  the  possession  of  any  person  having  no 
greater  interest  therein  than  as  tenant  for  a  year, 
or  from  year  to  year,  and  if  such  person  be 
required  to  give  up.  possession  ol  any  lands  so 


occupied  by  him  before  the  expiration  of  his  term 
or  interest  therein,  he  shall  be  entitled  to  com- 
pensation for  the  value  of  his  unexpired  term  or 
mterest  in  such  lands,  and  for  any  just  allowance 
which  ought  to  be  made  to  him  by  an  incoming 
tenant,  and  for  any  loss  or  injury  he  may  sustain ; 
or  if  a   part   only  of   such  lands  be   rec^uired, 
compensation   for  the  damage  done  to  him  in 
his  tenancy  by  severing  the  lands  held  by  him,  or 
otherwise  injuriously  affecting  the  same,  and  the 
amount  of  such  compensation  shall  be  determined 
by  two  justices,  in  case  the  parties  differ  about 
the  same;  and  upon  payment  or  tender  of  the 
amount  of  such  compensation,   all  such  persons 
shall  respectively  deliver  up  to  the  promoters  of 
the  undertaking,  or  to  the  person  appointed  by 
them  to  take  possession  thereof,  any  such  lands  in 
their  possession  required  for  the  purposes  of  this 
special  Act."    Now,  as  I  read  the  section,  there  is 
nothing  to  control  it  at  all.    All  that  is  required 
on  the  part  of  the  company,  or  public  body,  exer- 
cising the  powers  of  the  special  Act,  is  to  give  to 
those  persons  having  a  less  interest  than  that  of 
tenant  from  year  to  year,  notice  demanding  pos- 
session (it  does  not  require  them  to  give  any 
notice  to  take)  to  go  before  justices,  to  get  the 
amount  assessed,  and  then  to  pay  that  amount. 
That  being  done,  they  are  entitled  to  possession. 
They  do  not  require  any  conveyance.    They  take 
possession,  and  I  think  they  are  then  entitled  to 
it,  and  that  none  of  the  other  sections  prohibiting 
companies,  corporations,  or  other  bodies  to  which 
this  Act  applies,  from  taking  possession  of  land, 
control  or  overrule  this  section,  which  says  that, 
upon  payment  being  made,  tlie  tenant  in  question 
shall  deliver  up  possession  to  the  company.  Well, 
if  that  is  so — if  these  are  put  in  a  separate  class, 
and  it  is  provided  that  they  are  not  to  go  out 
merely  on  a  notice  to  treat,  they  are  not  to  have 
their  interest  taken  away  under  a  notice  to  treat, 
but    they    may  have    it  taken    away    under   a 
demand  of  possession,  and  nothing  more.     Why 
should  this  tenant  be  entitled  to  a  larger  interest 
than  anybody  else  of  the  same  class  P     I  cannot 
see  it  at  all.     I  cannot  see  why,  if  the  company 
does  not  require  possession  before  the  expiration 
of  the  interest,  that  that  throws  you  back  on  the 
other  clause,  becausa,  in  the  case  I  have  put,  his 
unexpired  interest  is  Utl,  and,  therefore,  his  com- 
pensation is  nil.    Why  should  he  not  deliver  up 
possession  for  nothing,  if  he  were  there  P      L} 
appears  to  me  from  the  moment  he  is  served  with 
the  notice,  he  is  to  be  piid  for  his  unexpired 
interest,  and  then  to  deliver  up  possession.     But 
when  that  interest  has  expired,  he  is  to  have  no 
compensaDion.    As  I  read  the  Act,  it  is  entirely 
consistent  with    the  view  I   have  taken  of  the 
general  nature  of  these  provisions ;  and,  reading 
it  as  I  do,  I  am  of  opinion  that  this  application 
must  fail.     Costs  to  be  costs  in  the  cause. 

On  the  appeal, 

G.  H.  Anderson  contended  that  the  plaintiff  had 
a  legal  right  to  compensation,  as  a  party  interested 
in  the  premises,  within  the  meaning  of  sect.  18 
of  the  Lands  Glauses  Consolidation  Act,  at  the 
time  when  the  notice  to  treat  was  served  on  the 
owner,  and  that  the  defendants  ought  also  to  have 
served  the  plaintiff  with  a  notice  to  treat  under 
that  section,  and  could  not  now  take  possession 
without  giving  him  compensation.  The  words  of 
the  section  were,  "  You  are  bound  to  give  notice 
to  treat  to  all  the  parties  interested  in  the  lands," 


510 


MAGISTRATES'  0AS2S. 


Or,  OP  App.] 


BoDiBiCK  V.  Aston  Local  Boabd  of  'Bmaixo, 


[Gt«  of  Afp . 


and  if  all  the  parties  interested  were  to  have 
notice,  why  should  not  a  yearly  tenant  P  [Jambs, 
L. J. — ^They  cannot  distorb  the  parties  under  the 
Act  without  giving  them  notice,  but  you  are  not 
within  the  Act  at  all.  The  defendants  have  merely, 
as  owners  of  the  fee  simple,  given  the  tenant 
notice  to  quit.]  As  the  defendants  were  acquiring 
the  interest  of  the  plaintiff  in  the  house,  they 
oaght  to  pay  him  compensation  for  a  year's  value 
of  the  tenan^  before  they  took  possession. 

Godkeony  Q.O.  and  EveriUt  for  the  defendants, 
were  not  called  upon. 

Jakes,  L«J. — I  am  of  opinion  that  there  is  not 
the  slightest  foundation  for  this  application.  The 
truth  IS,  it  is  contrary  to  the  universal  practice 
that  has  prevailed  ever  since  railways  have  been 
established  with  statutory  powers*  Bailway  com* 
panics  and  other  companies  never  do  buy  the 
interest  of  short  tenants  whom  they  can  get  rid  of 
by  legal  notice,  unless  they  want  possession  before 
the  expiration  of  the  notice,  for  wnioh  special  pro- 
vision is  .made  by  the  Act  of  Parliament.  The 
company  deals  with  the  freeholderi  It  acquires, 
either  under  compulsory  powers  or  by  contract 
with  the  freeholder  (it  may  be  by  voluntary  agree- 
ment) his  interest,  and  with  that  the  whole  of  his 
interest.  Fart  of  that  interest  is  the  right  to  deter- 
mine the  tenant's  right  by  giving  three  months' 
notice.  They  have  bought  the  freehold ;  they  are 
assignees  or  the  freehold ;  Uiey  do  ffive  the  te- 
nant three  months'  notice,  as  any  other  assignee 
of  the  reversion  might  do ;  and  at  the  end  of  the 
three  months  the  tenant  must  give  up  possession 
or  be  subject  to  be  turned  out  by  process  of  law 
— not  under  any  statutory  power,  out  under  the 
right  which  is  mcidental  to  the  property  of  the 
company.  The  Master  of  the  Bolls  could  not  have 
made  any  other  order  than  the  one  he  has  made, 
and  we  must  refuse  this  appeal  with  costs. 

B&AMWBLL,  J.A. — I  am  of  the  same  opinion.  The 
defendants  are  not  exercising  any  statutory  powers 
here  at  all,  nor  threatening  to  exercise  any.  They 
are  claiming  to  exercise  that  right  which  they 
have  as  reversioners  at  common  law.  Then  there 
is  another  conclusive  argument  against  the 
plaintiff.  They  are  not  bound  to  give  notice  at 
aoy  particular  time.  They  need  not,  therefore, 
have  given  notice  until  the  three  months  had 
expired  and  the  tenancy  had  expired ;  and  what  on 
earth  were  tbey  then  to  aak  the  man  to  treat 
about  P  He  had  no  interest  remaining.  It  is  rather 
strange  to  me  that  this  experiment  should  have 
been  tried  in  one  court ;  that  it  should  have  come 
to  a  second  coart  is  something  wonderful. 

Afmhlett,  J.A. — I  am  of  the  same  opinion. 

Appeal  dismissed  vnth  costs. 

Solicitors,  E.  J»  Eady ;    The  Solicitors  to  the 
Board  of  Works. 


Wednesday,  Feb.  U,  1877. 

(Before  James,  L.  J.,  and  Brahwell  and 
Amfhlktt,  JJ.A) 

boderick  v.  aston  local  boakd  op  health. 

Siwer — Powers  of  local  authority — PvMic  Health 
Act  1875  (38  ^  39  Vict.  c.  65),  ss.  16, 19,  32, 144, 
150,  303. 

An  urban  or  rural  sanitai'y  authority  has  power  by 
the  Public  Health  Act  1875,  to  make  a  sewer  in 
y  rivate  property,  even  though  the  sewer  may  be 
raised  above  the  level  of  the  ground^  and  manf 


neeessiiaie  cm  emhanhmeni  ofeoneiderdble  height 
being  buiU  over  iL    In  9¥ch  eaee,  ample  com* 
pensaOon  is  provided  by  the  Ad. 
According  to  the  true  eonetmetion  qf  the  wjrde 
**into,  through^  or  under"  in  seeL  16,  U  ie  not 
necessary  to  carry  the  sewer  under  ground^  hut  ii 
ma/y  be  carried  **onor  over**  any  lands  unMn 
the  district  of  the  loeal  authorities. 
This  was  an  appeal  bv  the  plaintiffs  from  a  deoisioii 
of  the  Master  of  the  BoUs  (reported  ante  485). 

The  question  for  the  oonsiaeration  of  the  oooxt 
was  whether  under  sect.  16  of  the  Publio  Health 
Act  of  1875,  the  defendants  had  power  "  to  carry 
any  sewer,  after  giving  reasonable  notioe  in 
writing  to  the  owner  or  ooonpier  (if  on  the  report 
of  the  surveyor  it  apnears  necessary),  mto, 
through,  or  under  any  land  whatsoever  within 
their  district,"  without  actually  buvinff  the  land. 
In  an  action  brought  to  restrain  the  defendants 
from  doing  what  they  proposed,  the  liCaster  of  the 
Bolls  refused  to  grant  an  injunction. 
On  the  appeal, 

Ohitty,  Q.0«  and  Alexander  Cflent  for  the  appel* 
lants,  contended  that  the  word  "through'^  in 
sect.  16  of  the  Act  only  atlthorised^the  defendants 
to  construct  their  sewer  under  ground,  unless  thej 
chose  to  purchase  the  land  which  the  Act  gave  them 
power  to  do.  if  the  defendants  constructed  the 
sewer  as  proposed  without  purchasing  the  land,  the 
plaintiffs  would  sustain  an  injury  for  which  the 
compensation  clauses  would  supply  a  whoUy  in- 
adequate  remedy.    They  referred  to 

Publio  Health  Aet  1875,  bs.  16, 19, 82, 144, 150, 808  j 
MetropoUtcM  Board  cf  Wttrhs  v.  MstropoKton  BcMt- 

tooy  (kmparv\it  19  L.  T.  Bep.  N.  S.  10 )  L.  Bep,  4 

0.  P.  192 ; 
TSfcrth  London  Ra^JiwoM  Oompamiy  v.  Metre/st^Utan 

Board  of  TTorlw,  88  L.  T.  Bep.  N.  S.  388;  Johaa 

405; 
BrouantayD  v.  MetrowMtofn  Board  of  Works.  6  L.  T. 

Bep.  N.  S.  187 ;  t.  J.140,  C.  P. ; 
BMiket  V.  MetropoJ^tan  BaiUocM  Ccmpany,  16  L.  T. 

Bep.  N.  8. 54§ )  86  L.  J.  204,  Q.  B. 
Daoey,  Q*C.  and  Woodroffe,  for  the  defendants, 
were  not  called  upon. 

Jambs,  L  J. — ^I  think  we  must  affirm  the  decision 
of  the  Master  of  the  Bolls.  It  is  said  there  may 
be  some  great  injustice  done.  I  do  not  know 
about  that.  I  think  the  compensation  chuise,  so 
far  as  pecuniary  damage  or  any  damage  is  oon« 
cemed,  will  be  sufficient  to  cover  any  oom- 
pensation  which  may  be  required,  and  there  does 
seem  a  very  ample  case  for  compensation.  It  mav 
be  said  that  it  is  very  hard  that  a  piece  of  a  man's 
land  shall  be  taken  away  without  his  consent  or 
without  the  defendants  buyimo^  it.  On  the  other 
hand,  I  can  easily  see  ihib  if  these  local  autho- 
rities were  obliged  to  buy  every  bit  of  everf  house 
orproperty  that  they  wanted,  it  mighthavetheeffeot 
of  making  it  impossible  to  make  any  arrangements 
for  what  is  called  the  sanitation  of  the  district. 
Those  considerations  may  tell  one  apolnst  the 
other.  All  we  have  to  consider  is  what  is  the  plain 
meaning  of  the  words,  and  I  am  of  opinion  that 
the  plain  meaning  of  the  words  is  that  you  are  at 
liberty  to  go  "  into,  through,  or  under.  I  cannot 
find  any  sufficient  reason  whatsoever  in  those 
words  or  in  the  context  of  the  Act  of  Parliament 
to  show  that  when  the  Legislature  says  you  may 
go  "  into,  through,  or  under  "  they  mean,  in  fact, 
only  to  sav  "  under,"  because  it  must  come  to 
that.  If  the  argument  of  the  appellant  pre- 
vails,   it   must    be   that   the    Legislature   says 
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yoa  are  to  go  ''intO)  thzoagh,  And  under/*  bat  not 
**  on  or  OTer."  I  tlunk  We  cannot  introdaoe  that 
ezoeption  into  this  daoae. 

Bbaxwill^  JjL — ^I  am  of  the  aame  opinion.  I 
confess  I  had  some  misgivings  whether  it  was 
Intended  that  there  shoold  be  a  power  to  make  a 
aewer  above  gproond  andertbls  Act  of  Parliiunent. 
Bat  I  think  it  is  very  likely  it  never  was  thought  of 
or  oovitemplated,  most  sewers  being  sabterranean, 
and  therefore  it  may  be  that  words  were  nsed 
which  go  fhrther  than  the  actoal  intention  of  the 
persons  who  drew  the  Act  of  Burliament.  On  the 
other  handy  it  may  be  that  if  their  attention  had 
been  called  to  it,  they  would  have  used  words 
Bofficient  to  enable  that  to  be  done  which  is  goiug 
to  be  done  in  this  case ;  but  we  have  not  to  con- 
sider ^  the  intention  of  the  Legislature,  but  the 
meaning  of  the  Words  which  they  have  used ;  and 
as'to  that  it  appears  to  me  nothing  more  can  be 
said  than  has  oeen  said  bv  the  Lord  Justice.  If 
we  read  these  words  as  mt.  Ghitty  wants  us  to 
nad  them,  the  word  **  through  "  lias  no  meaning 
at  all^  and  we  must  read  the  wcnrds  witi^  the 
copulative  conjunction  "into,  through^  and 
under  "  instead  of  "  into,  through,  or  nn^/' 

AicpHLiTi,  J.A. — ^I  feel  very  strongly — guite  as 
strongly  as  Mr.  Ohitty  has  expressed  himself— 
that  there  might  be  cases  of  extreme  hardship. 
Ton  might  have  ornamental  grounds  going  down 
to  a  riTor,  and  a  seWer  might  be  made  to  cut  a 
man's  house  off  from  the  river  by  going  over  the 
centre  of  his  garden;  or  it  may  be,  by  going 
through  a  part  of  his  house,  "but  I  think  we 
cannot  vary  the  plain  language  of  the  Legislature 
by  any  consideration  ot  such  circumstances  as 
these;  and^  perhaps  it  is  a  sufficient  answer  to 
the  hardship  to  say  that  if  anything  was  done  at 
all  Texatiously»  on  going  to  a  jury  to  assess  the 
damages,  they  would  give  something  very  enor- 
mous to  mark  their  disapprobation  of  the  way  in 
which  the  board  were  carrying  out  their  works. 
Bnt»  however  that  may  be,  I  find  words  that  I 
cannot  get  over,  and  therefore,  whether  it  was 
intendea  by  the  Legislature  or  not,  there  the 
words  are,  and  we  must  give  effect  to  them. 

Appeal  dismisted  i»Uh  co$U. 

Solicitors:  Letts  for  B»  Davenport,  Birmingham ; 
BohiiMon  and  Preeton,  for  An$&l,  Aston* 
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Monday,  Feb.  12, 1877. 

(Before  Yioe-Chancellor  MaliiisO 

Flowes  v.  Local  Boabd  of  Low  Letton. 

Puhlie  HeaUh  Act  1875  (38  ^  39  Viet.,  c.  65)  sect. 
264 — Action  against  local  board— Notice  of  action 
— When  neeessary^-^Demtbrrer  to  stcUement  of 
defence. 

The  provision  of  the  PnhUe  SeaUh  Act  1875,  sect. 
264,  that  a  process  shall  not  be  sued  out  against 
a  local  auinority  for  anything  done  or  omitted 
under  the  Act  wntxl  one  month  after  notice,  does 
not  apply  vihere  the  delay  of  a  month  vfovld  cause 
irreparable  mischief,  and  defeat  the  object  of  the 
suit,  hut  if  the  object  of  the  suit  clearly  is  damages^ 


although  an  injunction  may  be  asked  as  sttb- 
sidiary,  such  notice  is  requistte. 
Dbkubbeb  to  statement  oi  defence. 

The  plaintiff,  hy  his  statement  of  claim)  alleged 
that  he  was  the  lessee  and  occapier  of  a  farm  at 
Leyton,  part  of  which  consisted  of  a  field  called 
Blackbird's  Field.  The  defendants  were  the  local 
authority  in  whom  all  the  sewers  in  the  district 
were  vested,  and  under  whose  control  they  were 
placed  by  the  Public  Health  Act  1875,  and  an 
open  ditch,  which  was  one  of  such  sewers,  ran 
along  the  side  of  Blackbird's  Field  for  150  yards, 
or  thereabouts.  The  plaintiff  alleged  that  sewage 
matter  was  allowed  to  accumulate  in  the  ditch, 
and  overflow  part  of  Blackbird's  Field,  to  the 
damage  of  the  plaintiff.  That  the  sewage  apd 
water  had  for  more  than  two  years  past  occasionally 
overflowed  the  ditoh,  and  that  the  plaintiff  had  on 
several  occasions  complained  thereof,  but  that 
until  the  last  nine  or  ton  months  the  overflow 
was  comparatively  insignificant,  and  the  damage 
caused  thereby  not  of  the  serious  character  which 
it  had  within  that  time  assumed.  That  after 
several  previous  complaints  to  the  defendants, 
and  promises  by  them  that  the  nuisance  should 
be  abated,  the  plaintiff,  in  the  month  of  December 

1875,  again  complained,  stating  that  unless  the 
same  was  effectually  reduced  within  one  month 
firom  that  time,  proceedings  in  Chancery  woald 
be  commenced  against  the  defendanto.  That  the 
defendants  wrote,  sa^g  that  new  works  were  to 
be  executed,  which  it  was  hoped  would  remove 
all  cause  of  complaint.  That,  notwithstanding 
repeated  subsequent  complainte  by  the  plaintiff, 
the  nuisance  still  continued,  to  the  great  damage 
of  the  pMntiff.  That  the  plaintiff  had  also  made 
frequent  applications  to  the  defendants  for  com- 
pensation on  account  of  the  damage  already  caused 
to  him,  but  that  the  defendante  had  neglected  and 
refused  to  make  any  such  compensation,  and  had 
on  the  15th  June  1876,  informed  the  plaintiff  that 
the  defendante'  board  had  resolved  to  repudiate 
every  daim  made  by  the  plaintiff. 

The  plaintiff  claimed  t  That  the  amount  of 
damages  which  had  been  or  should  be  sustoined 
by  him  by  reason  of  the  overflow  of  sewage  and 
water  from  the  said  ditoh  might  be  assessed,  and 
the  defendants  ordered  to  pay  the  amount  to  the 
plaintiff,  and  that  the  defendants  might  be  I'e- 
strained  from  causing  or  permitting  any  sewage 
or  water  to  overflow  from  the  said  open  ditch  on 
to  Blackbird's  Field,  or  any  part  thereof. 

The  plaintifl^s  writ  was  issued  on  the  4lh  July 

1876.  The  defendante  delivered  their  statement 
of  defence  on  the  14th  Nov.  1876,  and  as  a  separate 
and  independent  ground  of  defence,  said  that  they 
were  a  local  authority  within  the  meaning  of  the 
Public  Health  Act  1875  (38  &  39  Tict.  c.  55j,  and 
that  no  such  notice  of  action  stating  the  cause  of 
action,  and  the  name  and  place  of  abode  of  the 
intended  plaintiff,  and  of  his  attorney  or  agent  in 
the  cause,  as  prescribed  by  the  264th  section  of 
the  said  Act,  was  served  on  the  defendants  prior 
to  the  issuing  of  the  writ  in  the  action,  and  on  this 
ground  alone  the  defendants  claimed  a  judgment 
in  their  favour,  with  costo.  (a) 

(a)  38  A  39  Tiot.  o.  55,  sect.  264,  provides  that :  "  A 
wnt  or  proooBS  shall  not  be  sned  ont  against  or  Berved 
on  any  looal  anthority,  or  any  member  thereof,  or  any 
officer  of  a  looal  anthority,  or  person  aoting  in  hia  aid, 
for  anything  done  or  intended  to  be  done  or  omitted  to 
be  done  nnder  the  provisions  of  this  Aot,  nntU  the  ex* 
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The  plaintiff  demurred  to  this  defence. 

The  plaintiff  had  not  moved  for  an  injunction. 

J.  Pearson,  Q.O.  and  Shehheare  for  the  demurrer. 
— ^The  plaintiff  prays  both  for  an  injunction  and 
for  damages.  Where  the  relief  sought  is  an 
injunction,  to  delay  which  might  cause  irreparable 
damage  to  the  plaintiffi  the  Public  Health  Act 
1875,  sec.  264,  as  to  giving  a  month's  notice  of  the 
proceedings  does  not  apply  :  {Attorney' General  v. 
Hackney  Local  Board,  33  L.  T.  Eep.,  N.S.  244; 
L.  Rep.  20  Eq.  626.) 

Glaese,  Q.C.  and  H.  A,  Oiffard  for  the  defendants. 
— The  plaintiff *s  real  claim  is  for  damages,  and 
nothing  else.  He  does  not  require  the  injunction 
The  19th  section  of  the  Act  requires  the  local 
authority  to  keep  the  ditch  properly  cleansed  and 
emptied.  Poulsum  v.  Thvrat  (16  L.  T.  Eep.  N.S. 
324;  L.  Bep.  2  0.  P.  449)  shows  that  this  is 
an  action  requiring  the  prescribed  notice  to  be 
given.  They  cited  also  JolUffe  y.  Wallasey  Local 
Board  (29  L.  T.  Rep.  N.S.  682;  L.  Eep.  9  0.  P. 
62).  [Maliks,  V.C. — I  think  the  fair  mean- 
ing of  secDion  264  is  that  no  writ  in  an  action 
praying  damages  only  shall  be  issued  without 
notice.  If  1  come  to  the  conclusion  that  the 
substance  and  object  of  the  action  is  an  inji^nction, 
then  I  think  the  section  does  apply,  but  not  if  the 
object  is  damages.] 

Pearson,  Q.C.  in  reply. — The  contention  is,  that 
because  the  plaintiff  did  not  apply  by  motion  for 
an  injunction,  the  statement  of  defence  is  not 
demurrable. 

Maldis,    y.  G. — ^This    is    an    action    in  which 
the  plaintiff  claims  that  the  amount  of  damages 
which  have  been  or  shall  be  sustained   by  him, 
by  reason  of  the  overflow  of  sewage  and  water 
from  an   open  ditch  adjoining  the  western  side 
of  Blackbira's  Field   may  be  assessed  under  the 
direction   of  the  court,  and  that  the  defendants 
may  be  ordered  to  pay  the  amount  thereof  to  the 
plaintiff,  and  that  the  defendants  maybe  restrained 
by  injunction  from  causing  or  permitting  any 
sewage  or  water  to  overflow  from  the  side  of  the 
open  ditch  on  to  Blackbird's  Field  or  any  part 
thereof.     The    defendants     are   a   local     board 
within  the  provisions  of  the  Public  Health  Act  of 
1875.    [His  Lordship  read  section  264.]    Now  the 
object  of  that  Act  is  plain,  that  these  boards  should 
not  be  liable  to  be  continually  vexed  with  actions. 
I  think  it  is  quite  clear  that,  where  damages  only 
are  the  principal  object  of  a  suit,  the  board  is 
entitled  to    notice    of    action   under    the    264th 
section,  but  it  is  said  that  this  section  does  not 
apply  where  the  object  is  to  preyent  irreparable 
mischief  being  done.    Now,  when  the  object  of  the 
suit  is  such  that  the  dela^  of  a  month  would  be  to 
defeat  the  plaintiff's  object,  I  agree  with  Vice- 
chancellor  Bacon  in  the  case  of  Attorney- General 
y.  Hackney  Local  Board,  that  an  action  may  be 
begun  without  notice  and  an  injunction  moved 
for  the  next  day.    I  think  it  is  the  duty  of  the 
court  to  look  at  the  nature  of  the  case  made,  and 

ascertain  whether  the    object  of   the  action    is 

" — — —  I. 

Eiration  of  one  calendar  month  after  notioe  in  writing 
as  been  perved  on  auoh  local  antbority,  member,  officer, 
or  person,  dearly  etating  the  oanee  of  action,  and  the 
name  and  place  of  abode  of  the  intended  plaintiff,  and  of 
hie  attorney  or  aROot  in  tbe  cause ;  and  on  the  trial  of 
any  sooh  action  the  plaintiff  shall  not  be  at  liberty  to  go 
into  evidence  of  any  cause  of  action  which  is  not  stated 
in  the  notice  so  served  ;  and  unless  such  notioe  is  proved, 
the  jury  shall  find  for  the  defendant*' 


damages  or  an  injunction.  If  this  bad  been  » 
case  uke  Attorney- Ueneral  y.  Hackney  Local  Boards 
I  should  have  tnought  that  the  proyisioa  of  the 
Act  as  to  giving  notice  did  not  apply,  but  the 
primary  object  of  the  plaintiff  here  evidently  was 
damans,  fnis  Lordship  referred  to  the  statraient 
of  claim.]  I  look  at  the  statement  of  daim,  and  I 
cannot  help  seeing  from  the  statement  itself  that 
the  real  claim  is  for  damages,  and  that  the  in- 
junction is  merely  subsidiary.  I  think  also  that  I 
am  bound  to  look  at  the  conduct  of  the  parties,  and 
it  appears  that,  although  this  writ  was  issued  six 
months  ago,  the  plaintiff  never  moved  for  an 
injunction.  My  own  opinion  is,  that  the  de- 
fendants might  have  moved  to  stay  the  action,  bat 
they  did  not  do  so.  However,  I  think  the  defence 
is  good,  and  therefore  the  demurrer  fails. 

Solicitors  for  the  plaintiff,  Hitm^&ioiM  and  Byfield. 
Solicitor  for  the  defendants,  Robert  T.  Wragg. 


Monday,  Jan.  29, 1877. 

(Before  the  Mastee  of  thx  Bolub.) 

Holms  v.  Gut. 

Oharity  —  Action  of  ejectment  by  governors  of 
dux/rity —  SoMction  of  Charity  UofMnissioners — 
OhaTitahU  Trusts  Act  1853  (16  ^  17  Vict,  e.  137), 
«.  17. 

The  sanction  of  the  Oharity  Gommissioners  is  not 
required  under  the  17th  section  of  the  OharHahle 
Trusts  Act  1853,  to  authorise  the  governors  of  a 
charity  to  M>ng  an  a^ion  to  recover  possession 
of  land  or  other  property  belonging  to  the  charity. 

The  plaintiffs  in  this  action  were  the  governors 
of  the  Asby  Endowed  Grammar  School,  in  the 
county  of  Westmoreland,  and  they  brought  this 
action  against  the  defendant,  the  former  school- 
master of  the  said  school,  claiming  an  injunction 
restraining  the  defendant  from  presenting  himself 
at  the  school,  or  teaching  therein,  or  attempting 
to  do  so,  or  otherwise  intermeddling  therewith, 
and  also  an  injunction  restraining  the  defendant 
from  remaining  in  occupation  of  the  schoolhouse, 
or  the  land  belonging  thereto.  By  the  statement 
of  claim,  it  was  alleged  that  the  defendant  had 
never  been  properly  appointed  to  the  office  of 
schoolmaster,  and  was  unfit  for  such  office ;  that 
he  had  been  formerly  removed  therefrbm  by  a 
resolution  of  the  governors,  of  which  notice  fiad 
been  given  to  hiYn ;  and  that  he  had  been  required 
to  deliver  up  possession  of  the  schoolhouse  and 
land,  but  he  had  neglected  to  do  so,  and  continued 
to  present  himself  at  the  school  to  teach,  and  to 
occupy  the  schoolhouse  and  the  land  belonging 
thereto. 

The  defendant  demurred  on  the  ground  that  an 
order  or  certificate  from  the  Charity  Commissioners, 
authorising  the  action,  had  not  been  obtained,  as 
required  by  the  17th  section  of  the  Charitable 
Trusts  Act  1853. 

Shebbeare,  for  the  demurrer,  argued  that  this 
action  came  within  the  words  in  the  section  *'snit 
or  other  proceeding." 

E.  Cutler,  for  the  plaintiff,  contended  that  the 
section  applied  only  to  suits  and  other  proceedings 
relating  to  the  administration  of  the  property  of 
the  charity,  and  not  to  such  an  action  as  this,  which 
was  virtually  a  common  law  action  of  ejectment. 
He  cited 

Re  Litter* 8  Hospital,  6  De  Q.  M.  &  0. 184 ; 
Braund  v.  Earl  of  Devon,  L.  Bep.  3  Ch.  800 ; 
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Ct.  op  App.] 


Holms  v.  Girr. 


[Ot.  op  App. 


Re  8t.  Oiles's  and  8t  George's  BUxmdmry  Trusts,  25 

BeftT.  818 : 
Be  Ford's  Charity,  8  Drew.  824. 

Jessxl,  M.B. — I  have  often  had  to  consider  this 
point  in  chambers,  and  I  have  a  vei^  clear  opinion 
on  it.    The  first  question  is,  what  is  the  purview 
of  the  Act  P    I  cannot  do  better  than  qnote  what 
was  said  by  Lord  Cranworth  in  Be  Lister's  Hospi- 
tal (aup.).    He  said,  "The  object  of  the  Act  was  to 
stop  the  enormous  abuses  which  had  grown  up  in 
the  administration  of  charities  in  reference  to  pro- 
ceedings which  used  to  be  instituted  to  the  good 
of  no  one.    It  would,  however,  be  a  verr  strong 
thing  to  sav  that  if  there  is  a  matter  in  which  the 
Conrt  of  Chancery  ought  to  act,  it  cannot  act  until 
it  is  set  in  motion  by  the  sanction  of  the  Charity 
Commissioners.    The  Legislature  never  intended 
thus  to  tie  the  hands  of  the  court ;  by  any  suit  or 
matter  actually  pending,  is  meant  pending  at  the 
time  of  the  application,  not  pending  at  the  passing 
of   the  Act.      I    also    entirely   agree    with    the 
criticism  of  Lord  Hatherley  on  that  judgment  in 
Braund  y.   The  Earl  of  Devon  {sup.),  where  he 
says :  **  The  object,  no  doubt,  of  the  provision  in 
the  statute  was,  as  is  stated  in  Be  Lister's  Hospital, 
to  put  an  end  to  certain  very  scandalous  proceed- 
ings on  the  part  of  individuals  " — these  scandalous 
proceedings  were  Chancery  proceedings — "who, 
ascertaining  that  there  was  a  fund  disposable  for 
the  purpose  of  charities  which  had  been  over- 
looked, and    thinking  that  a  considerable  profit 
might  be  made  in  the  way  of  costs,  instituted 
proceedings  which  were  not  likely  to  produce  good 
to  any  one.      But  the  object    with   which  that 
particular  section  was  passed  cannot,  of  course, 
confine  its  operation,  except  so  far  as  the  terms 
warrant  it,  to  the  particular  cases  which  originated 
it.     Of  course,  it  is  impossible  to  distinguish  in 
any  Act  of  Parliament  the  motives  of  those  who 
might  afterwards    be    induced  to  institute  suits 
'  respecting   charities,  and    therefore  the  Legisla- 
ture thought  it  right  that,  in  the  case  of  every 
suit  with  reference  to  the  administration  of  chari- 
table funds,  there  should  be  an  application  to  the 
conmiissioners,  a  matter  of  no  very  great  difficulty, 
not    precluding    any   parties   interested    in  the 
charities  from  justice,  but,  on  the  contrary,  very 
much  facilitating  and  assisting  them,  and  guiding 
them  in  the  institution  of  their  suits."    And  Lord 
Justice  Selwyn,  in  the  same  case,  says,  "  The  suit 
is  within  the  very  terms  of  the  Act — a  suit  for 
obtaining   relief  concerning  or   relating  to  any 
charity,  or  the  estate,  funds,  property,  or  income 
thereof."    Then  he  goeb  on  to  say,  "  There  is  no 
condition  precedent  in   this    section  that    those 
funds    should   have  been  ascertained,  or  should 
have  been  set  apart,  or  any  scheme  directed  for 
the  administration  of  those  funds.    The  words  are 
general,  and  we  are  bound  to  follow  them."    There 
is  no  other  authority  on  this  point  to  which  I 
think  it  necessary  to  refer.    The  next  question  is, 
what  is  the  object  of  this  action  P    The  governors 
of   a   charity  dismissed  a  schoolmaster,  and    he 
insists  on  retaining  possession  of  the  school  house. 
The  action  is  what  would  formisrly  have  been  an 
action  of  ejectment ;  it  is  to  obtain  possession  of  a 
schoolhouse.     If  the  Judicature  Act  had  not  been 
passed,  this  would  have  been  a  mere  action  at  law, 
demurrable  in  equity.    If  the  Charitable  Trusts 
Act  did  not  intend  to  interfere  with  actions  at  law, 
the  fact  that  actions  are  now  broaghc  in  any  divi- 
sion of  the  High  Court  of  Justice  can  make  no 
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difference.    Now,    what  are   the   words  of  the 
section,  and  how  ought  the  court   to   construe 
themP    Although   the   court  is   not  at  liberty 
to  construe  an  Act  of  Parliament  by  the  mo- 
tives    which    influenced    the   Legislature,    yet, 
when    the    history    of  law  and  legislation  and 
prior  judgments  tell  the  court  what  the  object 
of  the  legislation  was,  it  must  read  the  section 
with  a  view  of  finding  out  whether  it  fairly  carries 
out  that  object,  and  not  with  a  view  of  extending 
it  to  something  that  was  not  intended.     Now, 
reading  the  17th  section  in  that  waj,  I  have  no 
hesitation  in  saying  that,  in  my  opmion,  it  was 
not  intended  to  interfere   or  restrict  actions  at 
law.    The  more  it  is  studied,  the  more,  I  think, 
this    appears.      It    begins:    "Before    any    suit, 
petition,  or  other  proceeding  (not  being  an  appli- 
cation in  any  suit  or  matter  actually  pending)  for 
obtaining  any  relief,  order,  or  direction  concerning 
or  relating  to  any  charity,  or  the  estate,  funds, 
property,  or  income  thereof,  shall  be  commenced, 
presented,  or  taken  by  any  person  whomsoever." 
An  action  at  law  is  certainly  a  proceeding,  but  the 
Legislature  would  hardly  describe  an  action   at 
law  by  the  words  "suit,  petition,  or  other  pro- 
ceeding."   Again,  the  words  "commenced,  pre- 
sented, or  taken,"  are  applicable  to  equity  pro- 
cedure, not  to  an  action  at  law  which  is  "brought." 
But  that  is  not  all.    The  words  "  relief,  order,  or 
direction,"    are    not    applicable    to    actions    at 
common  law,  but  to  equity  procedure.    "  Belief  " 
was  sDupht  by  a  bill,  an  "  order  or  direction  "  by 
a   "petition  or  other  proceeding."     What  you 
obtained  at  common   law    was  a   "judgment," 
which  is  a  well-known  distinctive  term,  though  it 
is  now  applicable  to  all  the  actions  in  the  High 
Court.    Further,  an  action  at  law  could  not  have 
related  to  a  charity.    It  might,  in  a  sense,  relate 
to    "  the     estate,    funds,    income,    or    property 
thereof,"  because  they  might  happen  to  belong  to 
a  charity,  but  it  does  not  relate  to  "  the  estate, 
funds,  income,   or  property"  of    a   charity  qua 
charity.    An  action  for  trespass  for  breaking  and 
entering  a  close  of  a  charity  does  in  one  sense 
relate  to  the  property  of  the  charity,  but  it  in 
fact  relates  to  the  possession  of  it,  and  it  would 
be  in  a  very  wide  and  remote  sense  that  such  an 
action  could  be  said  to  ask  "relief  relating  to  a 
charity  or  the   estate  thereof."    I  am  therefore 
satisfied,  upon  the  words  of  the  section  I  have 
referred  to,  if  there  were  nothing  more,  that  they 
cannot  be  fairly  attributed  to  an  action  at  law. 
Now  come  the  words,  "  there  shall  be  transmitted 
by  such  person  " — that  is,  the  complainant — "  to 
the  said  board  notice  in  writing  of  such  proposed 
suit,  petition,  or  proceeding ;       again,  the  word 
"  action  "  is  omitted,  and    "  such  statement,  in- 
formation, and  particulars  as  may  be  requisite  or 
proper,  or  may  be  required  from  time  to  time  by 
the  f-aid  board  for    explaining    the    nature  and 
objects  thereof;  and  the  said  board,  if  upon  con- 
sideration of  the  circumstances  they  so  think  fit, 
To^^Jt  by  an  order  or  certificate  signed  by  their 
secretary,  authorise  or  direct  any  suit,  petition,  or 
other  proceeding  to  be  commenced,  presented,  or 
taken  with  respect  to  the  charity."    Now  that  is 
all  they  can  authorise.     The    only    proceedings 
which  shall  be    taken  are  with  respect  to  such 
charity.    Although  the  former  part  of  the  section 
mentions  "  the  estate,  funds,  property,  or  income 
thereof,"  when  you  come  to  look  at  the  certificate, 
it  is  with  respect  only  to  the  charity,  and  it  is 
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seen  that  the  words  "  estate,  funds,  property,  or 
inoome  thereof"  are  used  with  reference  to 
administration  of  the  charity  property.  The 
section  then  says:  ''And  every  snch  order  or 
certificate  may  be  in  such  form,  and  may  contain 
such  statements  and  particulars,  as  such  board 
shall  think  fit;  and  (save  as  herein  otherwise 
provided)  no  suit,  petition,  or  other  proceeding 
for  obtaining  any  such  relief,  order,  or  direction 
as  last  aforesaid  shall  be  entertained  or  proceeded 
with  by  the  Court  of  Chancery,  or  bj  any  court 
or  judge,  except  upon  and  in  confomutv  with  an 
order  or  certificate  of  the  said  board.  Now  it 
is  suggested  that  the  words  ** any  coui't  or  judge'* 
would  mdude  any  common  law  court  or  judge.  But 
is  that  the  way  they  would  have  been  described  if 
the  superior  courts  at  Westminster  were  intended 
to  be  included?  There  were  courts  and  judges 
besides  the  Court  of  Chancery,  which  had  equit- 
able jurisdiction,  such  as  the  Palatine  Courts  of 
Lamcaster  and  Durham,  and  the  County  Courts. 
It  is  not  necessary  to  import  so  violent  a  construc- 
tion as  that  "any  court  or  judge"  shall  mean  the 
superior  courts  at  Westminster.  Then  the  section 
says :  "  Provided  always  that  this  enactment  shall 
not  extend  to  or  afPect  any  such  petition  or  pro- 
ceeding in  which  any  person  shall  claim  any  pro- 
perty, or  seek  any  relief  adversely  to  any  charity." 
But  the  next  section  throws  more  light  upon  the 

Juestion,  if  any  more  lieht  were  wanted.  The 
8th  section  says,  "  Provided  always  that  it  shall 
be  lawful  for  Her  [Majesty's  Attorney- General, 
acting  ex  officio,  to  make  such  applications,  and 
take  and  prosecute  such  proceedings  with  respect 
to  any  charity  in  the  Court  of  Chancerjr,  or  other- 
wise as  to  him  may  seem  fit,  as  if  this  Act  had 
not  passed  " — the  Attorney-G^eral  did  not  bring 
an  action  at  law,  but  filed  an  information;  no 
doubt  he  could  have  filed  the  information  in  almost 
any  court  as  a  matter  of  privilege — "and  that 
nothing  in  this  Act  contained  shall  be  construed 
as  dispensing  with  the  fiat  or  allowance  of  Her 
Majesty's  Attoiaiey- General  with  respect  to  any 
proceeding,  not  being  an  application  under  the 
jurisdiction  created  by  this  Act,  where  such  fiat  or 
idlowance  was  necessary  before  the  passing  of  this 
Act."  Whether  the  Act  is  looked  at  historically, 
as  by  Lord  Cranworth,  or  historically  and  judicially, 
as  by  Lord  Hatherley,  it  appears  to  me  that  the 
fair  meaning  of  the  section  is  that  it  is  not  to 
interfere  witii  an  ordinary  action  at  law,  whether 
of  trespass  or  ejectment,  and  I  should  be  extend- 
ing the  operation  of  the  statute  passed  for  a 
totally  dif^rent  purpose,  namely,  to  stop  those 
costly  proceedings  which  submitted  the  property  of 
charities  to  equity  litigation,  if  I  were  to  hold  it 
to  apply  to  an  ordinary  action  at  law  to  recover 
the  possession  of  a  schoolhouse^  Whether  or  not 
it  is  desirable  that  a  check  should  be  placed  upon 
the  proceedings  of  the  governors  of  charities,  even 
as  to  such  proceedings  as  these,  it  is  for  the  Legis- 
ture,  and  not  for  courts  of  justice  to  determine^ 
i  n  my  opinion,  the  consent  of  the  Charity  Com- 
niissioners  is  not  required  for  such  an  action  as 
this,  and  I  therefore  overrule  the  demurrer^ 

Solicitors,  Kynaston  and  Oasquet ;  Johnston  and 
Harrieon, 


QUEEN'S  BENCH  DIVISION. 

Beportod  by  BC.  W.  BCcKkllab^  Big.,  BanislAr-at-Lftw. 


Saturday,  April  14, 1877. 

Ipswich  Guabdiavs  (apps.)  v.  G&bat  Ta&mouth 
Guardians  (resps.) ;  Astoh  Guaediams  (apps.)  v. 
BiRMiNOHAM  Guardians  (resps.) ;  St.  LsoNAKDt 
Shorbditch  Ovebssers  (apps.)  v,  Burtoh*upoii- 
Trent  Guardians  (resps.) 

Poor  Law — Settlement — Three  yeare*  residence — 
Oompletion  before  the  ActS9  k  40  Vid,  c.  61. 

By  sect.  34  of  the  Divided  Parishes  and  Poor  La  w 
Amendment  Act  1876»  where  any  person  shall 
have  resided  for  the  term  of  three  years  in  any 
parish  upon  conditions  therein  staled,  he  shall  he 
deemed  to  he  settled  therein  until  he  shall  acquire 
a  settlement  in  some  other  parish  hy  a  Uke  rem* 
dence  or  othenoise. 

Held,  that  a  residence  upon  these  conditions,  which 
was  completed  hefore  the  passing  of  the  Ad, 
Creoles  no  legal  settlement. 

These  appeals  from  quarter  sessions  raised  the 

same  point,  and  were  heard  together : — 

Ipswich  v.  Great  Yarmouth. 

This  was  an  appeal  against  an  order  of  removal, 
whereby  it  was  adjudg^  that  the  last  legal  settle- 
ment of  Sarah  Ann  Mixabeth  Goddard,  a  pauper, 
was  in  the  parish  of  Saint  Matthew,  Ipswich,  in 
the  Ipswich  Poor  Law  Union,  and  ordering  the 
removal  of  the  said  Sarah  A  E.  Groddard  to  the 
said  Ipswich  Union.  The  appeal  came  on  for 
hearing  at  the  quarter  sessions  of  the  peace  held 
for  the  borough  of  Great  Yarmouth  on  the  8th 
Jan.  last,  and  was  dismissed  with  costs,  and  the 
said  order  of  removal  was  confirmed  subject  to 
the  opinion  of  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice  upon  the  following  case. 

On  the  hearing  of  the  appeal  the  following  facts 
were  proved  or  admitted : 

1.  On  the  20th  Sept.  1857  the  said  Sarah  A.  E. 
Gk>ddard,  hereinafter  called  "the  pauper,'*  was 
bom  in  the  parish  of  Great  Yarmouth,  where  her 
£ather  was  then  living. 

2.  In  the  year  1867  John  Groddard,  the  father 
of  the  pauper,  went  to  reside  in  Church-lane,  in 
the  parish  of  St.  Matthew,  Ipswich,  in  the  appel* 
lants*  union,  and  resided  in  the  said  parish  of  St, 
Matthew  continuously  in  such  manner  and  under 
such  circumstances  in  each  of  the  years  of  such 
residence  as  would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irremovable, 
down  to  Aug.  1873,  when  he  left  and  went  to 
America,  leaving  his  wife  and  family  (except  the 
pauper,  who  was  then  absent,  as  in  the  next  para* 
ffraph  mentioned)  still  living  in  Church-lane,  and 
he  has  not  since  resided  in  the  appellants'  union. 

3.  The  pauper  resided  with  her  father  in  Church* 
lane,  from  the  time  he  went  to  reside  there  till  the 
autumn  of  1872,  when  she  was  sent  to  a  home 
near  London  to  be  treated  for  fits.  She  returned 
to  her  mother  in  Church-lane  just  after  her  father 
sailed  for  America,  and  continued  to  live  with  her 
and  the  other  children  there  till  the  end  of  1878 ; 
since  which  time  they  have  not  lived  at  Ipswich. 

4.  On  the  20th  Sept.  1873  the  pauper  attained 
the  age  of  16  years. 

5.  On  the  19th  June  1874  the  pauper  became 
chargeable  to  the  parish  of  Great  Yarmouth, 
where  she  was  then  residing,  and  she  has  been  a 
pauper  inmate  of  the  workhouse  of  that  parish* 
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chargeable  as  aforesaid,  from  that  time  to  the 
present. 

6.  On  the  17th  Ifor.  1876  the  order  of  remoTal 
was  anplied  for  and  obtained,  and  dne  notioe  of 
i^peal  against  it  was  sabsequentlj  given  by  the 
appellants. 

7.  On  the  15th  Aug.  1876  the  Divided 
Parishes  Act  and  Poor  Law  Amendment  Act  1876 
(39  &  40  Yiot.  o.  61)  was  passed,  and  it  was  under 
the  34th  and  d5th  sections  of  that  Act  that  the  order 
of  removal  was  granted. 

8.  No  evidence  was  given  that  the  said  John 
Groddard  or  the  pauper  had  obtained  any  settle- 
ment in  the  appellants*  union,  unless  they  acquired 
settlements  under  the  provisions  of  the  said  Act 
by  reason  of  the  said  John  Ooddard  having  re- 
sided in  the  parish  of  St.  Mary,  Ipswich,  from 
1869  to  1873,  as  aforesaid. 

9.  No  evidence  was  given  of  any  settlement 
acquired  bv  the  pauper  other  than  her  birth  settle- 
ment in  the  respondents'  parish  of  Great  Yar- 
mouth as  aforesaid,  and  any  derivative  settlement 
she  may  have  ac<)uired  from  her  said  father  under 
sect.  35  of  the  said  Act. 

It  was  contended  on  Uie  part  of  the  respondents 
that  the  pauper's  father  acquired  a  settlement  in 
the  Ipswich  Union  by  three  years'  residence  in 
the  piarish  of  St.  Matthew,  Ipswich,  under  the 
34th  section  of  the  above  Act,  and  that  the  pauper 
took  her  father's  settlement  under  the  85th  section 
thereof^ 

It  was  contended  on  the  part  of  the  appellants, 
first,  that  the  provisions  of  the  said  Act  in  regard 
to  settlements  by  residence  are  not  retrospective, 
and  therefore  the  said  John  Goddard  acquired  no 
settlement  in  the  said  parish  of  St.  Matthew, 
Ipswich,  in  the  appellants'  said  union,  by  reason 
of  his  having  resiaed  there  for  three  years  and 
upwards ;  secondly,  that  if  the  Act  is  retrospective 
in  regard  to  settlements  by  residence,  it  confers 
no  settlement  on  persons  who  were  not  at  the 
time  of  the  passing  of  the  said  Act  residing  or 
have  not  since  resided  in  the  parish  in  which 
such  settlement  is  claimed  $  thirdly,  that  even  if 
the  Act  is  so  far  retrospective  in  regard  to  its 
provisions  as  to  set^.lament  by  residence  as  to 
confer  a  settlement  in  respect  of  a  residence  com- 
pleted before  the  passing^  of  the  said  Act,  it  has 
not  a  retrospective  operation  so  £Eur  aa  regards  the 
date  of  the  actual  acquisition  of  such  settlement, 
and  that  no  person  whose  residence  was  completed 
before  the  passing  of  the  Act  could  actually  be  in 
possession  of  a  settlement  by  virtue  of  sueh 
residence  till  the  date  of  the  passing  of  such 
Act,  even  if  the  said  Act  un  coming  into 
operation  did  confer  a  settlement  upon  him 
by  virtue  of  such  previous  residence;  fourthly, 
that  as  the  said  Act  was  not  in  operation 
when  the  pauper  attained  the  age  of  sixteen  years, 
vis.  in  1373,  her  father  had  not  then  acquired  any 
settlement  by  residence  or  otherwise  in  the  said 
parish  of  St.  Matthew,  Ipswich,  in  the  appellants' 
said  union,  and,  consequently,  that  the  settlement 
(if  any)  which  the  pauper  then  took  of  and  from 
her  said  father  (whatever  it  may  have  been)  was 
not  the  settlement  relied  upon  by  the  respondents, 
or  any  settlement  in  the  parish  of  St.  Matthew,  in 
the  appeUants'  union,  and  that  by  sect.  35  of  the 
said  Act  she  has,  in  the  absence  of  evidence  of 
her  having  since  acquired  any  other  settlement  in 
her  own  right,  retained  the  settlement  (if  any) 
which  she  then  derived  from  her  father,  and  has 


not  derived  from  him  any  settlement  he  has  since 
acquired  by  reason  of  the  passing  of  the  said  Act 
or  otherwise. 

The  question  for  the  opinion  of  the  court  is, 
whether  on  the  above-stated  facts  the  last  legal 
settlement  of  the  pauper  was  in  the  parish  of 
St.  Matthew,  Ipswich. 

If  the  court  is  of  opinion  that  the  answer  should 
be  in  the  affirmative,  then  the  said  order  of 
removal  and  the  order  of  the  court  of  quarter 
sessions  are  to  stand  confirmed  with  costs,  in  the 
court  below  and  in  this  court. 

If  the  court  in  of  opinion  that  the  answer  should 
be  in  the  negative,  then  the  order  of  removal  and 
the  order  ot  quarter  sessions  are  to  be  quashed 
with  costs  in  the  court  below  and  in  this  court. 

Aston  v.  Biskinoham. 

This  was  an  appeal  against  an  order  of  two 
justices  for  the  boroush  of  Birmingham,  for  the 
removal  of  Maria  Boden  from  the  parish  of  Bir- 
mingham to  the  Aston  Union. 

The  appeal  was  tried  at  Epiphany  Quarter 
Sessions  for  the  borough  of  Birmingham  before 
the  recorder,  who  confirmed  the  said  order,  subject 
to  the  opinion  of  the  Queen's  Bench  JL)ivision  of 
the  High  Court  of  Justice  on  the  following  case. 

It  was  proved  on  the  trial  of  the  said  appeal 
that  the  said  Maria  Boden  was  married  to  Gnsfles 
Boden,  and  that  after  their  marriage  they  resided 
together  in  Aston  Union  continuously  from  1863 
to  1868  without  receiving  relief,  when  the  said 
Charles  Boden  died. 

After  his  death  Maria  Boden  received  relief 
from  the  guardians  of  the  Aston  Union,  and  in 
Oct.  1875  she  left  Aston,  and  came  to  reside  in 
Birmingham. 

In  July  1876  Maria  Boden  received  relief  from 
the  ffuardians  of  the  parish  of  Birmingham,  and 
on  the  27th  Sept.  1876  the  respondents  obtained 
the  said  order  for  her  removal  to  Aston. 

It  was  contended  on  behalf  of  the  respondents  that 
under  the  34th  section  of  the  39  &  40  Vict.c.  61,  the 
paupers's  last  place  /of  settlement  was  Aston 
Union,  either  by  reason  of  her  husband's  residence 
thei'e,  or  in  respect  of  her  own  residence  there,  as 
his  wife  until  1868. 

On  behalf  of  the  appellants  it  was  contended 
that  the  said  34th  section  did  not  apply  to  a  case 
where  the  residence  necessary  to  give  a  settlement 
under  it  had  ceased  before  the  application  for  the 
order  of  removal;  and  further  that  it  did  not 
apply  where  the  said  residence  had  ceased  before 
the  date  of  the  passing  of  the  Act. 

If  the  court  shall  be  of  opinion  that  Mwria 
Boden  gained  a  settlement  in  the  Aston  Union 
under  the  said  34th  section  of  the  said  Act,  by 
reason  of  her  own  or  her  husband's  residence 
therein,  then  the  aforesaid  order  of  removal  is  to 
stand  confirmed;  but  if  the  court  shall  be  of 
a  contrary  opinion,  then  the  said  order  of  removal 
and  the  order  of  sessions  confirming  the  same  are 
to  be  quashed. 

St.  Leonarb's  Shokbditch  v.  Bueton-ufon-Teent. 

This  was  a  special  case  stated  by  the  Court  of 
Quarter  Sessions  for  the  county  of  Middlesex,  in 
the  matter  of  an  app«d  against  an  order  for  the 
removal  of  Thomas  Worth  from  the  said  parish  of 
St.  Leonard,  Shoreditch,  in  the  county  ot  Middle- 
sex, to  the  said  Burton-upon-Trent  Union. 
1.  An  order  of  removal  was  made  by  one  of  the 
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Metropolitan  Police  mai^trates  on  the  22nd  Nov. 
1876,  adjudging  the  last  legal  settlement  of  one 
Thomas  Worth,  a  pauper,  to  be  in  the  parish  of 
Burton-upon-Trent,  in  the  said  union,  and  order- 
ing his  removal  from  the  parish  of  St.  Leonard, 
Shoreditch,  in  the  county  of  Middlesex,  to  the 
Burton-upon*Trent  Union. 

2.  The  guardians  of  the  said  union  appealed 
against  such  order  to  the  January  general  sessions 
ot  the  peace  for  the  said  county  of  Middlesex. 

3.  The  grounds  of  removal  and  particulars  of 
settlement  as  set  forth  in  the  notice  of  charge- 
ability  and  statements  of  grounds  of  removal 
were  as  follows,  that  is  to  say :  that  in  or  aboat 
the  year  1860  the  said  Thomas  Worth  commenced 
to  reside  in  the  parish  or  township  of  Burton- 
upon-Trent,  in  the  said  Burton-upon-Trent  Union, 
and  that  he  continued  to  reside  continuously  in 
the  said  township  or  parish  for  a  period  of  three 
years  and  upwards,  viz.,  till  the  year  1876. 

4.  The  grounds  of  appeal  were  (among  others 
which  it  is  not  now  necessary  to  specify),  that  the 
said  Thomas  W<ni«h  had  ceased  to  reside  in  the 
said  township  or  parish  of  Burton-upon-Trent 
some  months  ago,  before  the  passing  of  the 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876,  and  did  not  acauire  any  settlement  in  the 
said  township  or  parisn  by  reason  of  his  residence 
therein  under  the  previsions  of  the  said  Act. 

5.  The  appeal  came  on  for  hearing  at  the  said 
sessions,  when  the  following  admissions  were  made 
by  the  parties  thereto  with  regard  to  the  facts  and 
the  matters  at  issue  in  the  said  appeal,  that  is  to 
say: 

It  was  admitted  by  the  appellants  that  the  said 
Thomas  Worth  had  resided  from  the  year  1860 
until  Feb.  1876  in  the  said  township  or  parish 
of  Burton-upon-Trent,  in  such  manner  and  under 
such  circumstances  in  each  of  the  years  of  his 
said  residence  as  would  in  accordance  with  the 
several  statutes  in  that  behalf  have  rendered  him 
irremovable ;  but  it  was  admitted  by  the  respon- 
dents that  he  had  ceased  to  reside  in  the  said 
township  or  parish  in  the  month  of  Feb.  1876,  and 
consequently  before  the  passing  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act  1876 
(39  &  40  Vict  c.  61). 

6.  The  only  question  between  the  said  parties 
in  the  said  appeal  was  whether,  upon  the  facts 
stated  above,  a  settlement  was  acquired  by  the 
said  Thomas  Worth  by  his  residence  in  tUe  said 
township  and  parish  of  Burton-upon-Trent,  under 
sect.  34  of  the  said  statute. 

7.  It  was  contended  by  the  respondents  that,  as 
the  pauper  was  a  person  who  had  resided  as 
mentioned  in  sect.  34  in  the  parish  of  Burton-upon- 
Trent,  a  new  settlement  was  given  to  him  by 
such  section,  although  he  had  ceased  to  reside 
therein  before  the  passing  of  the  Act.  It  was 
contended  by  the  appellants  that  the  period  of 
three  years'  residence  contemplated  by  the  said 
section  was  a  period  of  three  years,  the  whole  or 
some  part  of  which  had  taken  place  after  the 
passing  of  the  Act,  and  that  a  residence  which 
had  terminated  before  the  passing  of  the  Act 
could  not  confer  a  settlement  under  the  said  Act. 

8.  The  said  sessions  decided  in  favour  of  the 
respondents,  and  afi&rmed  the  said  order  of  removal 
with  costs,  subject  to  a  special  case. 

The  question  for  the  opinion  of  this  honourable 
court  is,  whether  the  pauper  gained  a  settlement 
under  sect.  34.    If  this  court  shall  answer  this 


question  in  the  affirmative,  the  order  of  seBsions 
is  to  stand ;  but  if  in  the  negative,  the  order  of 
removal  and  the  order  of  sessions  confirming  the 
same  are  to  be  quashed. 

The  following  are  the  three  sections  of  the 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876  (39  &  40  Vict,  c  61),  relating  to  this 
subject : 

Sect.  84.  Where  uiy  person  shall  have  resided  for  the 
term  of  three  yean  in  any  parish,  in  snoh  manner  and 
under  each  oiroumstanoee  in  each  of  snoh  years  as  wonld 
in  aooordanoe  with  the  several  etatntes  in  that  behalf 
render  him  irremovable,  he  shall  be  deemed  to  be  settled 
therein  until  he  shall  aoqnire  a  settlement  in  some  other 
parish  by  a  like  residenoe  or  otherwiM,  provided  that  an 
order  of  removal  in  respect  of  a  settlement  aoooired  under 
this  seotion  shall  not  be  made  upon  the  evidenoe  of  the 
person  to  be  removed,  without  euoh  oorroboration  as  the 
jastioee  or  court  think  sufficient. 

Sect.  35.  No  person  shall  be  deemed  to  have  derived  a 
settlement  from  any  other  person,  whether  by  parentMe, 
estate,  or  otherwise,  except  in  the  case  of  a  wife  from  asr 
hueband.  and  in  the  oaee  of  a  child  under  the  a^  of  six. 
teen,  which  child  shall  take  the  settlement  of  its  father 
or  of  its  widowed  mother,  as  the  case  may  be,  up  to  that 
age,  and  shall  retain  the  settlement  so  taken  until  it  shall 
acquire  another.  An  illegitimate  child  shall  retain  the 
settlement  of  its  mother  until  such  child  acquires  an  other 
settlement.  If  any  child  in  thi<  section  mentioned  shall 
not  have  acquired  a  settlement  for  itself,  or  being  a 
female  shall  not  have  derived  a  settlement  from  her 
husband,  and  it  cannot  be  shown  what  settlement  suoh 
child  or  female  derived  from  the  parent  without  inauiriiig 
into  the  derivative  settlement  of  such  parent,  snon  chila 
or  female  shall  be  deemed  to  be  settled  in  the  parish  in 
which  he  or  she  was  bom. 

Sect.  86.  The  provisions  relating  to  settlement  shall 
not  apply  to  any  pauper  removed  under  aay  order  of 
removal,  or  without  such  order  under  the  prorisions  in 
that  behalf  contained  in  the  Union  Chargeabilitj  Act 
1865.  before  the  passing  of  this  Act,  or  in  receipt  of  non- 
resiaent  relief  lawfully  given,  or  in  respeot  of  whom  any 
order  of  removal  shall  be  pending  at  the  passing  of  thia 
Act. 

Metctdfe,  Q.O.  (with  him  Temple  Ooohe)  argued 
for  the  respondents  in  the  first  case,  that  what- 
ever might  have  been  the  intention  of  the  Legis- 
lature, the  words  used  had  clearly  a  retrospective 
effect,  and  made  a  three  years  residence  at  any 
period  of  a  person's  life  a  legal  settlement  to  l>e 
acted  upon  arter  the  passing  of  the  Act. 

Buszard,  Q.O.  (with  him  A,  P.  Stone)  was  heard 
in  support  of  the  same  argament  on  behalf  of  the 
respondents  in  the  second  case. 

J.  jP.  Clerk  followed  on  the  same  side  on  behalf 
of  the  respondents  in  the  third  case. 

W,  Qraham  and  Poyeer  appeared  for  the 
impellants  in  the  first  case,  F.  M.  Whiter  Q.C.  and 
</.  0.  Ca/rfer  for  the  appellants  in  the  second  case, 
and  S,  Lundey  for  the  appellants  in  the  third  case, 
but  they  were  none  of  them  heard  by  the  court. 

O0CKBUB.N,  C.J. — I  think  these  rules  to  set  aside 
the  judgments  of  qaarter  session  must  be  made 
absolute.  I  myself  entertain  no  doubt  of  any 
kind.  Clearly,  in  my  opinion,  the  words  of  the 
34th  section  relate  only  to  a  residence  which 
must  be  completed  after  the  passing  of  the  Act. 
All  enactments  must  have  a  merely  prospective 
operation,  unless  the  words  are  distinct  in  their 
reference  to  the  past.  These  are  not  words  which 
are  necessarQy  retrospective,  and  if  we  can  adopt 
another  construction  we  oaght  to  do  so,  in  order 
to  carry  out  the  admitted  intention  of  the  Legis- 
lature. But  further  than  that,  the  langnap^  used 
in  the  seotion  will  not  to  my  mind  lend  itself  to 
any  retrospective  meaning.  The  words  aze» 
"Where  any  person  shall  have  resided  for   the 
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term  of  three  years  in  kdj  parish,"  **  he  shall  be 
deemed  to  be  settled  therein  until  he  shall  acquire 
a  settlement  in  some  other  parish  by  a  like  resi- 
dence or  otherwise."  The  provision  is  concerning 
a  period  until  a  person  shall  acquire  a  settlement 
in  some  other  parish ;  if  the  provision  were  in- 
tended to  relate  to  a  settlement  which  a  person 
miffht  previously  have  obtained  during  the  whole 
of  nis  life,  the  limiting  words  would  have  been 
''until  he  has  acquired."  That  is  sufficient  to 
show  that  the  words  of  the  section  were  never 
meant  to  lend  themselves  to  any  construction  but 
that  which  is  admitted  by  the  intention  of  the 
Legislature.  This  last  "shall"  in  the  section 
simplifies  the  matter,  and  makes  the  meaning  or 
the  whole  provision  quite  dear.  It  a  person 
beoomes  a  resident  after  the  passing  of  the  Act, 
and  continues  so  under  the  conditions  mentioned 
for  three  years,  or  if  a  person  completes  such  a 
residence  after  the  passing  of  the  Act,  he  obtains 
thereby  a  settlement  in  the  parish  of  his  residence. 
In  oraer  to  give  a  retro-active  operation  to  any 
legislative  enactment  we  ought  to  see  clearly  that 
it  was  so  intended.  I  do  not  believe  there  was 
any  such  intention  on  the  part  of  the  Legislature 
with  respect  to  this  provision ;  but  even  if  I  were 
satisfied  that  there  was,  I  should  not  consider  the 
words  used  sufficient  to  justify  us  in  carrying 
oat  that  intention.  The  orders,  therefore,  must 
all  be  quashed,  and  the  appeals  allowed. 

MsLLOE  J. — I  am  entirely  of  the  same  opinion. 
I  think  it  is  a  very  clear  case,  and  I  have  no  doubt 
about  it  whatever.  It  would  require  the  strongest 
words  to  make  me  suppose  that  the  Legislature 
intended  that  a  residence  of  three  years  at  any 
past  period  of  a  man's  life  should  be  his  settlement 
for  the  future ;  and  the  limitation  of  the  period  to 
the  person's  hereafter  acc^airing  another  settle- 
ment is  enough  to  my  mind  to  show  that  the 
residence  which  gives  a  settlement  must  at  least 
be  completed  after  the  passing  of  the  Act. 

Judffmentfor  the  appeUanta. 

Solicitors  for  the  Ipswich  Guardians,  B.  Broni' 
ley,  for  W.  B,  Boss,  Ipswich. 

Solicitors  for  the  Great  Yarmouth  Gaardians, 
Torr,  Janeway,  Tagwrt,  and  Go.,  for  P.  Danhy 
Palmer^  Great  Yarmouth. 

Solicitors  for  the  Aston  Guardians,  Beale,  Mari- 
gold, Beale,  and  Go. 

Solicitors  for  the  Birmingham  Guardians,  Torr, 
JoMway,  Tagart,  and  Co.,  for  W,  Q.  Ooulion,  Bir- 
mingham. 

Solicitors  for  St.  Leonard's,  Shoreditch,  Over- 
seers, Oar&y,  Wa/rhwrton,  and  Go. 

Solicitors  for  Barton-upon-Trent  Guardians, 
B,  H,  WiXki/as,  for  Henry  Ooodger,  Burton-upon- 
Trent. 


Baiwrday,  April  14, 1877. 

Bbo.  (on  the  prosecution  of  Gookson)  v.  Land  Tax 

GoioassioNXfis. 

Land  iaa — Transfer  to  other  district — 38  Geo,  3, 
0.  5,  ss.  86  and  5S— 4  ^  5  WHl  4,  c.  60,  s,  1. 

Two  properties  in  one  parish  had  been  assessed  to 
the  land  taa,  from  the  time  of  the  earliest  schedtde 
in  existence,  as  part  of  the  district  or  place,  vn 
which  were  comprised  the  next  adjoining  parish, 
these  two  properties,  and  a  third  property  which 
had  heen  reputed  to  he  extra'paroehial.  The  only 
lands  in  thus  district  liable  to  land  taa  since  1806  I 


have  heen  those  hdongvng  to  these  three  proper- 
ties. 
In  1873  the  two  first  mentioned  properties  were 
transferred  to  and  assessed  in  the  parish  in  which 
they  are  sUucUed,  under  4^5  WiU*  4,  c  60,  8.  1 ; 
ana  upon  appeal  by  the  owner  of  the  third  pro- 
perty, the  Land  Tax  OomnUssioners  affirmed  the 
transfer. 
Held,    upon    mandamus    to    the    commissioners, 
ohtavned  at  the  instance  of  the  said  appellant,  that 
the  usage  established  under  such  circwmstances 
ought  to  he  sustained,  and  that  the  transfer  and 
new  assessment  must  he  set  aside,  under  38  Qeo.  3, 
c.  5,  ss,  36  and  53. 
This  was  a  special  case  stated  for  the  opinion  of 
the  Queen's  Bench  Division  of  the  High  Goart  of 
Justice  by  order  of  the  said  court,  dated  the  let 
June  1876,  and  with  the  consent  of  the  parties. 

1.  Meldon  is  a  parish  in  the  county  of  North- 
umberland, adjoining  the  parish  of  Mitford  in  the 
same  county.  Mr.  John  Gookson  is  the  owner  of 
a  property  called  Biver  Green  situate  between  and 
adjoining  the  said  parishes  of  Meldon  and  Mitford, 
and  in  the  said  county  of  Northumberland.  This 
property  has  been  generally  reputed  to  be  extra- 
parochial,  but  it  has  the  longest  common  bound- 
ary with  the  parish  of  Mitford.  Overseers, 
however,  have  been  appointed  and  have  acted 
continuously  downward  from  the  year  1836,  and 
are  still  acting  down  to  the  present  time. 

2.  For  a  considerable  time  before  the  year  1873, 
the  said  property  of  Biver  Green  and  two  other 
properties  known  as  Edington  and  Molesden,  both 
m    the  parish    of    Mitford,    had    been    together 
assessed  to  the  land  tax  in  a  district  or  place  which 
furnished  its  separate   qaota.     This  district  or 
place  in  the  scheaules  for  earlier  years  was  headed 
*'  Meldon,  with  Biver  Green,  Molesden,  and  Eding- 
ton ;  "  and  in  those  for  later  years  Meldon.    The 
said  properties  had  annually  paid  their  respec- 
tive portions  of  and  in  the  c^uota  furnished  by  the 
said  district  or  place  accordmg  to  their  respective 
values.    A  search  made  among  the  schedules  in 
the  office  of  the  clerk  of  the  peace  for  the  said 
county  shows  that  this  had  been  the  case  in  every 
year  since  1748  (before  which  year  there  is  no  land 
tax  schedule  there  in  existence),  with  the  exception 
of  the  years  1754,  1768,  1770,  1775,  1777,  1780, 
1805,  and  1827,  for  which  years  the  schedales  are 
missing.     Since  the  year  1806  at  least,  the  Haid 
properties  of  Biver  Green,  Molesden,  and  Eding- 
ton have  been  the  only  properties  comprised  in 
such  district  or  place  which  remained  liable  to  the 
land  tax,  and  have,  for  the  purposes  of  the  annual 
assessment,  constituted  the  whole  of  such  district 
or  place. 

3.  Down  to  the  year  1862  the  district  or  place 
mentioned  in  the  la^t  paragraph  formed  part  part 
of  the  division  of  Gastle  Ward,  but  in  that  year  it 
was  transferred  with  its  qaota  under  the  provisions 
of  4  &  5  Will.  4,  c.  60,  s  1,  to  the  division  of 
Morpeth  ward,  and  has  since  remained  in  the  last- 
mentioned  division. 

4.  Since  the  year  1862  the  assessment  for  such 
district  or  place,  together  with  that  of  the 
adjoining  district  or  place  of  Mitford,  have  been 
made  in  the  form  and  manner  shown  by  a  docu- 
ment (made  part  of  the  case)  which  was  a  copy  of 
the  same  for  the  year  1872-3.  In  snch  docament, 
of  the  properties  assessed  under  the  head  of  Mel- 
don, the  first  two  comprise  the  property  called 
Edington  aforesaid;  the  third,  fourth,  and  fifth  com  - 
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prise  the  property  called  Molesden  aforesaid,  and 
the  last  four  comprise  the  property  called  BiVer 
Green  aforesaid.  All  of  such  properties  are 
equally  assessed  to  their  respective  portions  of  the 
quota  of  891. 128.  7H 

5.  The  properties  assessed  nnder  the  head  of 
Mitford  in  the  said  assessment  are  aU  equally 
assessed  to  their  respective  portions  of  the  quota 
of  86Z.  16«.  6d. 

6.  In  the  early  part  of  the  year  1878,  Sir 
Arthur  Monck  (who  has  now  taken  the  name  of 
Middleton),  who  was  and  is  the  owner  of  the 
property  called  Edinston  aforesaid,  was  desiroa 
of  redeeming  the  land  tax  thereon,  when 
it  was  for  the  first  time  discovered  by  the  officials 
at  the  Land  Tax  Eedemption  Office,  Somerset 
House,  that  Edington  had  been  assessed  in  the 
parish  of  Meldon  instead  of  the  parish  of  Mit* 
ford,  in  which  it  was  situated,  and  thev  refused 
to  allow  the  redemption  on  that  ground.  After 
ascertaining,  as  the  fact  was,  that  the  said  pro- 
perties called  Edington  and  Molesden  aforesaid 
were  situated  in  the  parish  of  Mitford,  and 
not  in  the  |)ari8h  of  Meldon,  the  said  Land 
Tax  Commissioners,  on  the  application  of  the 
said  Sir  Arthur  Monck  and  of  Uolonel  Mitford, 
the  owner  of  the  property  called  Molesden,  ordered 
that  the  said  properties  called  Edington  and 
Molesden  should  be  transferred  to  and  assessed  in 
Mitford;  and  accordingly  in  the  assessment  for 
1878-4,  the  said  properties  were  transferred  and 
assessed  under  the  head  of  Mitford,  and  not  as 
before  under  the  head  of  Meldon.  No  portion  of 
the  quota  payable  by  the  district  assessed  under 
the  head  of  Meldon  was  transferred  with  them. 

7.  The  commissioners  of  Her  Majesty's  Treasury 
never  either  assented  to  or  dissented  from  the 
transfer  in  the  last  paragraph  mentioned. 

8.  The  assessment  for  the  year  1875-6  was 
practically  the  same  as  the  above-mentioned 
assessment  for  1878-4.  In  such  assessment  the 
said  properties  of  Edington  and  Molesden  are 
shown  as  the  last  five  items  placed  under  the 
head  of  Mitford,  and  they  are,  together  with  the 
other  properties,  placed  under  sucn  head  assessed 
to  their  respective  portions  of  the  quota  of 
86L  14«.  2d.,  payable  by  the  district  assessed 
under  the  head  of  Mitford  at  the  rate  of  about 
2f  (2.  in  the  pound,  according  to  their  respective 
annual  values,  as  shown  in  the  first  column  of 
such  assessment. 

9.  The  property  called  Eiv»,r  Green  is  in  the 
said  assessment  the  only  property  placed  under 
the  head  of  Meldon,  and  is  assessed  to  the  whole 
quota  of  89Z.  16«.  lOd.,  payable  by  the  district 
assessed  under  the  head  of  Meldon,  at  the  rate  of 
ab«jut  Is.  lOicl.  in  the  pound,  according  to  the 
annual  value  of  such  property  as  shown  in  the 
first  column  of  such  assessment. 

10.  The  following  table  shows  in  a  tabular  form 
the  alterations  above  mentioned : 


1872-3. 
Quotas  Payable.         ig   a.    d. 

MiWord   86  16    6 

Meldon    38  12    7^    . 

18?2  3. 
Bate  in  the  Pound.  d. 


1875.6. 
£   B.    d. 
86  14    2 
39  16  10 

1875-6 
B.    d. 


District  of  Mitford    3i  0    2| 

Diatriot  of  Meldon  7t  110^ 

SLte:::::;:::;:::::::::::::::::}  'J ~  o  h 

River  Green  7*  1  10| 

11.  Mr.  John   Cookson,  the  appellant  herein, 


uid  the  owndr  of  the  prtfpe^ty  called ,  "Riteir 
Qreen,  was  preveilted  from  lipipealiiig  to  tHe  said 
comtnissionerfi  in  the  yeat  1874,  dwiiig  to  an 
informality  in  the  jirooeedinM  taken  on  his 
behalf ;  but  in  the  year  1875  he  appealed  aad 
contended  that  the  commissioners  hka  no  power 
to  mi^e  the  transfer  above  mtentioned,  and  tnat  if 
they  had  such  power  they  had  ezercnsed  it  im- 
properly.  He  also  claimed  before  the  commia- 
sioners  that  if  they  transferred  the  properties 
cadled  Edington  and  Molesden  to  the  oistriot  or 
place  assessed  under  the  head  of  Mitford,  thej 
should  also  transfer  the  property  called  River 
Green  to  the  same,  because  by  virhie  of  31  &  82 
Yict.  c.  122,  s.  27,  it  had  been  annexed  to  and 
incorporated  with  the  parish  of  Mitford  for  the 
purpose  of  collecting  and  assessing  the  land  tax. 
The  commissioners  maintained  the  transfer  of  the 

Sroperties  called   Aldington  and  Molesden,  and 
eclined  to  transfer  the  property  called  Biver 
Grreen 

12.  On  the  18th  May  1876,  a  role  mn  fbr  a 
mandamus  was  obtained,  and  by  the  consent  of 
the  appellant  and  respondents  the  same  was  made 
absolute  by  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice*  subject  to  the  present 
special  case.  The  questions  for  the  opinion  of  the 
Court  are : 

1.  Whether  the  Land  Tax  Commissioners  had 
power  to  transfer  the  said  properties  of  Edington 
and  Molesden  from  the  district  or  place  assessed 
under  the  head  of  Meldon  to  the  district  or  place 
assessed  under  the  head  of  Mitford,  or  ought  to 
have  transferred  the  same  P 

2.  Whether*  if  such  transfer  was  within  the 
power  of  the  commissioners,  and  oiight  to  have 
been  made,  the  property  called  Biver  Green  ought 
or  ought  not  also  to  be  transferred  P 

8.  Whether  the  assessment  for  the  year  1875-6 
is  good  and  valid  in  law  P 

H  the  court  is  of  opinion  that  the  oommis* 
sioners  had  power  to  transfer^  and  oajght  to  have 
transferred  the  properties  called  Edington  and 
Molesden  to  the  district  or  place  assessed  under 
the  head  of  Mitford,  but  ought  not  to  transfer  the 
propertv  called  Biver  Green  to  such  district  or 
place,  then  the  assessment  is  to  stand. 

If  the  court  is  of  opinion  either  that  the  com* 
missioners  had  no  power  to  transfer,  or  ought 
not  to  have  transferred,  the  properties  caUed 
Edington  and  Molesden  to  the  district  or  place 
assessed  under  the  head  of  Mitford*  or  that  they 
ought  to  have  transferred,  and  ought  to  transfer, 
the  property  called  Biver  Green  to  such  district 
or  place,  then  the  said  assessment  is  to  be  altered 
in  accordance  with  such  opinion  of  the  court ;  and 

If  the  court  is  of  opinion  that  the  said  asseea- 
ment  is  valid,  and  ouffht  to  stand,  then  judgment 
is  to  be  given  for  the  said  commissioners  with 
such  costs  as  the  said  court  shall  direct ;  but  if 
the  court  is  of  opinion  that  the  said  assessment  is 
invalid  and  outrht  to  be  altered,  then  judgment  is 
to  be  given  for  the  appellant  with  such  costs  as 
the  said  court  shall  direct. 

HerseheUt  Q.C.  (with  him  Bidley)  argued  for  the 
appellant,  the  prosecutor. — The  last  of  the  AwwtirI 
Land  Tax  Acts  (38  Geo.  8,  c.  5)  was  made  perpe- 
tual in  the  same  year  1798,  subject  to  redemption 
and  purchase  in  the  manner  therein  stated,  by 
38  Geo.  8,  c.  60.  This  latter  Act  beingpartly  re- 
enacted  in  the  Conaolidating  Act  of  1802  (42  Qeo* 
3,  c.  116),  sect.  180  of  this  Act  of  1802 
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for  a  oontmued  aasesBment  of  the  diatriot  as  long 
as  any   part  of  the  land  tax   oharged  thereon 
remainB  unredeemed  in  the  same  terms  as  seot.  74 
of  38  Geo.  8,  c.  60,  except  that  the  reference  therein 
to  the  qnota  for  each  oistrict  is  applied  to  88  Geo. 
^  a  6.     In  4  &  5  WilL  4,  c.  60,  s.  1,  the  oommis- 
sioners  are  empowered  **  if  anid  as  thej  shall  see 
fit  (subject  as  herein  provided)  to  transfer  the 
jorisdiotion  of  any  of   the  parishes,  townships, 
hamlets,  tithinffs,  or  places,  in  any  coanty  from 
the  division  or  oivisions  to  which  the  same  respec- 
tively now  belong,  together  with  the  quotas  pay- 
able by  them  respectively  at  the  time  of  each 
transfer,  to  any  adjoining  or  other  division  or  divi- 
sions of  the  same  county,  or  to  any  new  division  or 
divisions,"  subject  to  certain  formalities,  "  and  the 
commissioners  whose  respective  divisions  shall  be 
extended  or  created  in  manner  aforesaid  shall  have 
full  jurisdiction  and  control  in,  over,  and  through- 
out the  several    parishes,   townships,    tithings, 
hamlets,  or  places,  so  as  aforesaid  transferred,  and 
shall  and  may  execute  all  the  powers  and  provi- 
sions of  the  Acts  I  elating  to  the  land  tax.  and  of 
the  Acts  relating  to  the  unties  of  assessed  taxes, 
in  assessing,  char^g,  raising,  and  enforcing  pay- 
ment   of   the   said   taxes    respectively,    in    and 
throughout  the  same;   and  the  parishes,  town- 
ships, tithings,  hamlets,  or  places  so  as  aforesaid 
respectively   transferred  shall  be  considered  as 
forming  part  of  the  division  to  ifihioh  they  shall  be 
or  shall  have  been  transferred,  for  all  the  purposes 
of  the  Acts  relating  to  the  land  tax  ana  the 
assessed  taxes  respectively,  anything  in  any  former 
statute  contained  to  the  contrary  thereof  notwith- 
standing."   The  only  other  statute  relating  to  this 
case  is  the  81  &  82  Vict.  c.  122,  which  by  sect.  27 
incorporates  all  places  repated  to  be  extra-paro- 
chial with  the  next  adjoining  parish  with  which  it 
has  the  longest  common  boundary.    The  statutes 
concerning  the  land  tax  were  elaboratelv  considered 
in  Beg,  v.  Land  Tax  Commissionm's  (2  E.  &  B.  694), 
and  it  was  laid  down  bj  the  Queen's  Bench  that 
the  duty  of  the  Commissioners  of  Land  Tax,  in 
assessing  the  contributions  by  the  several  parishes 
within  a  division,  is  regulated  not  W  88  Gteo.  3, 
c.  5,  s.  8,  but  by  88  Geo.  8,  c.  60,  s.  74  (re-enacted 
by  42  Geo.  8,  c.  116,  s.  180),  which  treats  the  quota 
payable  by  each  parish  towards  making  up  the 
amount  charged  on  the  division  as  permanent  at 
its  then  proportion  to  the  other  parishes  of  the 
division.    And  this  is  not  altered  by  any  later 
enactment.     And  it  was  held  that,  where  such 
quota  had,  up  to  the  year  1852,  been  unchanged 
for  150^  years,  the  commissioners  were  right  in 
continuing  the  assessment  for  that  year  at  such 
quota,  aluiough  the  result  was  that  an  unequal 
poundage  was  levied  in  the  several  parishes.    The 
section  which  especially  applies  to  the  particular 
case  of  these  two  estates  being  assessed  to  the 
parish  adjoining  that  in  which  they  are  situated  is 
the  86th  of  88  Geo.  8,  c>  5,  by  which  it  is  enacted 
^  that,  for  the  avoiding  aU  obstructions  and  delays 
in  assessing  and  collecting  the  sums  by  this  Act  to 
be  rated  and  assessed  upon  any  manors,  lands, 
tenements,  rents,  tithes,  or  other  hereditaments, 
all  places,  constablewicks,  di^ipions,  and  allotments 
which  have  been  used  to  be  taxed  and  assessed 
shall  pay  and  be  assessed  in  sueh  county,  hun- 
dred,   rape,  wapentake,    constablewick,  division, 
or  place  of  allotment  within  England,  Wales,  and 
Berwick-upon-Tweed,  as  the  same  have  heretofore 
been  usaaUy  assessed  in,  and  not  elsewhere^" 


A,  L,  Smith  (with  him  0.  HaU)  for  the  com- 
missioners, the  defendants. — There  is  nothing  in 
the  case  cited  to  interfere  with  this  decision  of  the 
Land  Tax  Commissioners.  The  quotas  of  these 
parishes  have  not  been  disturbed,  and  the  unequal 

Eoundage  is  the  same  result  as  that  whioh  was 
eld  to  be  no  objection  to  the  commissioners' 
decision  in  the  case  then  before  the  court.  By  the 
58rd  section  of  88  Geo.  3,  c.  5,  it  is  expressly 
provided  that  *'  every  person  who  shall  be  rated 
and  assessed  for  or  in  respect  of  any  manors, 
messuages,  lands,  or  tenements,  or  other  the 
premises,  according  to  the  former  clauses  of  this 
Act,  shidl  be  rated  and  assessed  in  the  places 
where  such  manors,  messuages,  lands,  and  tene- 
ments and  other  the  premises  respectively  do  lie, 
and  not  elsewhere."  The  commissioners  have, 
according  to  the  discretion  vested  in  them  by 
4  &  5  Will.  4,  c.  60,  s.  1,  seen  fit  to  transfer  the 

i'urisdiction  of  these  places  to  the  division  in  which, 
>j  this  section  58  of  38  Geo.  8,  c.  5,  they  ought 
originally  to  have  been  assessed. 

Herschell,  Q.C.  was  not  heard  in  reply. 

CocKBUBjr,  C.J. — I  think  this  writ  of  mandamus 
muat  be  made  absolute.  If  the  statutes  had  from 
the  first  been  strictly  interpreted  and  acted  upon, 
these  lands  of  Edington  and  Molesden  would  have 
contributed  to  the  quota  of  the  parish  of  Mitford, 
but  b^  some  mistake  they  have  from  the  original 
imposition  of  the  tax  been  assessed  as  part  of  the 
adjoining  parish  of  Meldon.  It  would  be  in  the 
highest  degree  unjust  that  the  long  established 
assessment  of  land  in  Mitford  should  be  lowered 
at  the  cost  of  the  adjoining  parish,  the  quotas  of 
both  remaining  the  same ;  and  it  would  be  mon- 
strous if  a  transfer  causing  such  an  injustice, 
although  by  order  of  the  Land  Tax  Commissioners, 
could  not  be  rectified.  It  seems  to  me,  however, 
that  by  the  case  which  has  been  cited,  we  are  at 
libertv  to  hold  that  an  assessment,  so  long  estab- 
lished as  this  has  been,  is  as  unalterable  as  the 
quota  to  which  it  contributes.  The  commissioners 
therefore  should  not  have  disturbed  the  usage  by 
which  these  lands  bad  always  been  rated  and 
assessed  in  Meldon,  but  should  have  allowed  the 
appeal  of  the  landowner  who  was  interested  in  the 
continuation  of  the  old  assessment. 

Mellob,  J. — I  am  of  the  same  opinion.  It  may 
be  that  either  conclusion  must  be  attended  with 
some  injustice,  and  it  may  well  be  contended  that 
the  intention  was  to  assess  lands  in  the  places 
where  they  lie.  But  I  feel  we  ought  to  uphold  this 
usage,  however  it  arose,  by  which  the  several  con- 
tributions have  become  definitely  and  equally  fixed, 
if  we  have  any  authority  to  do  so.  I  think  we  may 
under  the  case  cited,  and  our  judgment  will  there- 
fore be  for  the  proHCCutor,  who  was  the  appellant 
before  the  commissioners. 

Judgment  for  the  prosecutor. 

Solicitors  for  appellant,  the  prosecutor,  Goohson^ 
Wainright,  and  Pennington,  for  J.  and  N.  Q, 
Clayton,  Newcastle-upon-Tyne. 

Solicitors  for  defendants,  the  commissioners, 
Bhum,  OrossmoM,  and  Grossman,  for  G.  Brumell, 
jun.,  Morpeth. 
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EXCHEQUBB   DIVISION. 
Reported  by  Hxvbt  LneH»  Eeq.,  Banietar-at-Lftw. 


Tuesday,  Jan.  30, 1877. 
(Before  Cleasby  and  Pollock,  BB.) 

APPEAL  PKOH  INPEBIOB  COUBT. 

Bkoadhead  (app.)  v.  Holdswoeth  (reap.) 

The  VacGinaiion  Acts  1867  and  1871  (30  ^  31 
Vict,  c.  84,  «.  20)  Schedule  Form  0;  34^36 
Vict,  c.  98,  sects.  7, 11, 15) — "  InsuscepHhikty  of 
successful  vaccination,  or  child  having  had  smaU 
pox** — Certificaie  of  in  **  Form  0"  as  altered  hy 
Poor  LoM  Board — Troffhsmission  of  certificate  to 
vaccmation  officer — Duty  of  parent  in  thai  respect 
— **  Casus  omisstM." 

A  parent  who  holds  a  certificate  of  his  chUd  having 
had  smaU  pox,  but  not  one  of  its  "  insusceptibility 
of  successful  vaccination,"  is  not  within,  and  is  not 
required  by,  the  terms  of  sect.  7  of  the  Vaccination 
Act  1871  (34  ^  36  Vict.  c.  98),  to  transmit  sitch 
certificaJle  to  the  vaccination  ofiicer;  nor,  inasmuch 
as  "  having  had  small  pox  '*  and  **  insusceptibility 
of  successful  vaccination  "  are  two  distinct  and 
different  things,  is  he  liahle  to  the  penalty  im- 
posed  by  that  section  upon  persons  failing  to 
transmit  a  certificate  of  su^ch  "  insusceptibility*' 

8o  held,  by  the  Excheqtter  Division  {Cleasby  and 
Pollock,  BB.),  who  thought  the  case  was  "  casus 
omissus**  in  the  Act  of  Parliament, 

1.  This  was  a  case  stated  by  two  justices  of  the 
boroagh  of  Huddersfield  for  the  opinion  of  the 
court  under  21  Yict.  o.  43. 

2.  On  the  2nd  June  1876,  the  appellant,  Wm. 
Broadhead,  laid  an  information  before  a  justice  of 
the  peace  against  the  respondent,  Arthur  Holds- 
worth,  of  Marsh,  in  Huddersfield,  for  that  he  had 
reason  to  believe  that  a  certain  child  called  Arthur 
Perrier  Holds  worth,  under  the  age  of  fourteen 
years,  residing  within  the  Huddersneld  Poor  Law 
Union  (for  which  the  appellant  acts),  had  not  been 
successfully  Taccinated.  That  the  appellant  had 
duly  given  the  respondent,  as  the  father  of  the 
said  child,  notice  to  procure  its  being  vaccinated, 
and  that  such  notice  had  been  disregaided. 

3.  The  charge  against  the  respondent  arose 
under  the  30  &  31  Yict.  cap.  84,  sect.  31,  under 
which  the  information  was  laid.  That  section 
enacts  that  "  if  any  registrar  or  any  officer 
appointed  by  the  guardians  to  enforce  the  pro* 
visions  of  this  Act,  shall  give  information  in  writing 
to  a  justice  of  the  peace  that  he  has  reason  to 
believe  that  any  child  under  the  age  of  fourteen 
years,  being  within  the  union  or  parish  for  which 
the  informant  acts,  has  not  been  success- 
fully vaccinated,  and  that  he  has  given  notice  to 
the  parent  or  person  having  the  custody  of  such 
child  to  procure  its  being  vaccinated,  and  that 
this  notice  has  been  disregarded,  the  justice  may 
summon  such  parent  or  person  to  appear  with  the 
child  before  him  at  a  certain  time  and  place,  and  upon 
the  appearance,  if  the  justice  shall  find,  after  such 
examination  as  he  ^hall  deem  necessary,  that  the 
child  has  not  been  vaccinated  nor  has  already  had 
the  small  pox,  he  may  if  he  see  fit  make  an  order 
under  his  hand  and  seal  directing  such  child  to  be 
vaccinated  within  a  certain  time ;  and  if  at  the 
expiration  of  HQch  time  the  child  shall  not  have  been 
vaccinated,  or  shall  not  be  shown  to  be  then  unfit 
to  be  vaccinated,  or  to  be  insusceptible  of  vaccina- 
tion, the  pers3n  upon  whom  such  order  shall  have 


been  made  shall  be  proceeded  against  Bummarily, 
and  unless  he  can  snow  some  reasonable  ground 
for  his  omission  to  carry  the  order  into  effect, 
shall  be  liable  to  a  penalty  not  exceeding  20«." 

4.  Upon  the  hearing  of  the  said  information.  It 
was  proved  by  the  respondent,  and  admitted. 
that  his  child,  the  said  Arthur  Perrier  Holds- 
worth,  had  then  already  had  the  small  poz,  and 
the  justices  thereupon  discharffod  the  respondent! 
holding  that  the  Vaccination  Acts  did  not  require 
a  certificate  of  the  child  having  had  the  small  pox 
to  be  transmitted. 

5.  It  was,  however,  contended  on  behalf  of  the 
appellant  that,  although  the  respondent  had  not 
been  found  guilty  of  uie  offence  of  not  takine  or 
causing  to  be  taken  his  child  to  be  vacoinateo,  he 
was  yet  guilty  of  an  offence  by  not  transmitting  a 
certificate  of  the  fact  of  suoh  child  having  had  the 
small  pox,  according  to  Form  C  in  the  schedule 
to  the  General  Orders  of  the  Local  Ghyvemmeiit 
Board,  issued  on  the  30th  Nov.  1871,  and  the 
appellant  sought  to  have  the  respondent  convicted 
upon  the  ground  of  the  non-transmission  of  such 
a  certificate,  relying  upon  the  4th  paragraph  of 
sect.  11  of  the  34  &  35  Yict.  c.  91  (the  Yaccination 
Act  1871),  which  enacts  as  follows:  "Where  a 
person  is  charged  with  the  offence  of  neglecting 
to  take,  or  cause  to  be  taken,  any  child  to  be 
be  vaccinated,  and  on  the  defence  made  by 
such  person  it  appears  to  the  justices  having 
cognizance  of  the  case  that  such  person  is  not 
guilty  of  such  offence,  but  has  been  guilty  of  the 
offence  of  not  transmitting  any  certificate  re- 
quired by  the  principal  Act  or  this  Act  with 
respect  to  the  vaccination  of  such  child,  the 
justices  may  convict  such  person  of  the  last 
mentioned  offence  in  like  manner  as  if  he  had  been 
cliarged  therewith." 

6.  The  justices  were  of  opinion  that  in  point  of 
law  the  respondent  was  not  required,  either  by 
the  principal  or  the  amending  Act,  to  transmit  a 
certificate  of  the  fact  of  his  child  havinghad  small 
pox,  since,  although  sect.  20  of  30  &  3iv  ict.  c.  84» 
requires  the  medical  practitioner,  in  oases  where  a 
chUd  brought  to  him  has  already  had  small  pox,  to 
deliver  to  the  parents  a  certincate  of  sadtfaofc, 
yet  there  is  no  provision  requiring  the  parent  to 
transmit  such  certificate  to  the  vaccination  officers ; 
and  further  that  sect.  7  of  34  &  85  Yict.  c  96, 
only  requires  certificates  of  a  child  being 
"unfit  for  or  insusceptible  of  successful  vacci- 
nation "  to  be  transmitted  by  the  parent  to  the 
vaccination  officer,  and  does  not  in  terms  extend 
to  the  case  of  a  child  having  had  small  pox ;  and 
that,  as  the  penalty  is  imposed  upon  those  only 
who  act  in  contravention  of  the  last  mentioned 
section,  the  responden!/  was  not  guilty  of  any 
offence. 

The  justices  therefore  ordered  the  respondent 
to  be  discharged. 

The  question  of  law  arising  hereon  was, 
whether  the  justices  were  rii^bt  m  deciding  that 
the  Yaccination  Acts  did  not  impose  any  penalty 
upon  persons  who  fail  to  transmit  to  Uie  vaoci* 
nation  officer  a  certificate  of  a  child  having  had 
small  pox. 

The  following  sections  of  the  Yaccination  Acta 
1867  and  1S71,  and  the  forms  under  the  said  Acts 
respectively,  are  those  on  which  the  question 
turned,  and  are  material : 

The  Yaccination  Act  1867  (30  &  31  Yict.  c  84) 
enacts: 
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8«oi.  20.— If  ftnj  saoh  publio  Tftooinfttor  or  medioal 
pnMstitioner  ahall  find  that  a  ohild  whom  he  has  three 
times  miBuooesafnlly  yaooinated  is  ineixsoeptible  of  euo- 
eeeeful  Taooinatioii,  or  that  a  child  broaght  to  him  for 
Taooiiiatioii  has  already  had  the  email  pox,  he  ehall 
deliTer  to  the  parent  or  other  pereoxi,  as  aforesaid,  a 
oertifloate  under  his  hand  aooording  to  the  form  in  the 
sohednle  hereunto  annexed,  marked  C,  or  to  the  like 
cfPeot ;  and  the  parent  or  ench  other  person,  as  afore> 
said,  shall  thenceforth  not  be  required  to  osiiaev.the 
child  to  be  ▼aocinated. 

The  Form  G  above  referred  to  is  as  follows : 

I,  the  nndersigned,  hereby  certify  that  T  hare 
times  nnsiiooessf  nlly  Taooinated  ,  the  child  of 

y  of  ,  in  the  parish  (or  township)  of  ,  in 

the  oonntT  (or  boroogh)  of  ,  aged  ,  [or  that 

the  ohild  has  already  had  small  pox  (as  the  case  ma^  be)] 
and  I  am  of  opinion  that  such  child  is  insusceptible  m 
suooessful  Tacoination.    Dated,  Ac. 

(Signed)  A.6., 

Public  Taocinator  of  the  union  (or 

parish); 

or,  A.B., 

Medioal  practitioner  (i.e.,  M.D.,  L.A.O.,  or 
F.B.C.S,  or  otherwise,  as  the  case  may 
be). 

Mjuf. — This  is  to  be  kept  by  the  parent  or  other 
person  to  whom  it  is  giren. 

The  other  forms  in  the  schedule  are  (B)  a  cer- 
tificate of  postpoDement  of  vaccination  on  accoant 
of  onfitnesB  by  reason  of  health,  which  is  also  to 
be  kept  by  the  parent,  &c.,  to  whom  given ;  and 
(D)  a  certificate  of  successful  vaccination,  which 
is  to  be  transmitted  by  the  public  vaccinator,  or 
if  given  by  any  other  medical  practitioner,  then  by 
the  paient,  &c.,  to  the  registrar  of  the  district  in 
which  the  operation  is  performed. 

The  Yaccination  Act  1871  (94  &  35  Yiot.  c.  98) 
enacts:  , 

Sect.  7.  Every  certificate  of  a  ohild  being  unfit  for, 
or  insusoeptible  of,  successful  vaccination,  ii  given  by  a 
public  vaocinator,  shall,  instead  of  being  deliTsred  by 
him  to  the  parent,  be  transmitted  by  such  public  vac- 
cinator, and  if  given  by  any  other  mediosl  practitioner, 
shall  oe  transmitted  by  the  psrent  of  ench  ohild  to  the 
vaooination  officer  in  like  manner  as  if  it  were  a  certifi- 
cate of  successful  Tacoination,  and  within  scTen  days 
after  the  examination  of  the  child  upon  which  such 
oertifloate  is  founded ;  and  the  public  Taocinator  shall, 
upon  request,  and|  without  fee  oz  charge,  deUver  to  the 
parent  a  duplicate  of  such  certificate  transmitted  by 
him.  .  .  .  Every  person  who  acta  in  contravention  of,  or 
fails  to  oomply  with,  any  provision  of  this  section,  shall 
be  liable,  on  summary  oonvietion,  to  a  penalty  not  ex- 
ceeding 40s.  .  .  . 

The  following  is  Form  C,  as  altered  by  the 
Poor  Law  Board,  under  sect.  15  of  the  Vaccina- 
tion Act  1871. 

Medical  certificate  of  insusceptibility  of  successful  vac- 
cmation,  or  of  child  having  had  small  pox. 

L  the  nndersigned,  hereby  certify  that  ,  the 

child  of  ,  aged       ,  bom  at  ,  in  the  parish 

(township)  of  ,  in  the  county  (borough)  of  , 

[has  been  times  un^uooeBAfully  yaooinated  by  me, 

and  is,  in  my  opinion,  insusoeptible  of  successful  Taoei- 
nation]  or  (.has  already  had  small  pox.] 

Dated,  Ac.  (Signed) 

[.Public  vaccinator  of  the  union  (parish)  of  ,] 

Medical  practitioner  duly  registered. 


Notice  as  to  transmission  of  certificate  (C). 

The  certificate,  if  ^ven  by  a  public  vaccinator,  is  to 
be  transmitted  by  him  through  the  post  to  the  vacci- 
nation offioer,  whose  address  is  on  the  other  side.  The 
public  Taocinator  is  bound,  upon  request,  and  without 
fee  or  chsrge,  to  deliTer  to  the  parent  or  person  hanng 
the  custody  of  the  child,  a  duphoate  of  the  certificate  sc 
.transmitted  by  him. 
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The  certificate,  if  given  by  any  other  medical  practi- 
tioner, is  to  be  transmitted  by  post  to  the  Taocination 
offioer,  whose  address  is  on  the  other  side,  by  the  parent 
or  person  hsTing  the  custody  of  the  child.  In  either 
case  it  must  be  tnuismitted  within  soTcn  days  after  the 
examination  of  the  child  upon  which  the  certificate  is 
founded. 

The  other  forms  (B  and  D)  under  the  Act  of 
1871  are  similar  to  forms  (B  and  D)  under  the 
Act  of  1867,  but  Form  (6)  instead  of  beincr  kept 
by  the  parent,  &c,  as  before,  is  now  to  be  trans- 
mitted to  the  vaccination  officer  by  the  public 
vaccinator  or  the  parent,  &c.,  as  in  the  case  of  the 
above  certificate  Form  (C). 

The Solicitor-OeneraliSiTB,.  Giffard, Q.O.)  (with 
whom  were  A.  L.  Smith  and  S,  Bomilly)  for  the 
appellant. — ^The  scheme  of  the  Vaccination  Acts 
with  reference  to  this  question  must  be  looked  at. 
Sect.  20  of  the  Act  of  1867  (30  &  31  Vict.  c.  84) 
enacted,  that  if  any  public  vaccinator  should  fi  nd  that 
a  child  that  he  has  three  times  unsuccessfully  vac- 
cinated was  insusceptible  of  successful  vaccination, 
or  that  a  child  brought  to  him  for  vaccination  had 
already  had  small  pox,  he  should  deliver  to  the 
parent  or  other  custodian  of  the  child  a  certificate 
in  the  form  marked  (C)  in  the  schedule  to  the 
Act,  the  intention  being  that  the  parent  should  be 
furnished  with  a  defence  upon  any  future  attempt 
to  cause  the  child  to  be  vaccinated.    There  were 
thus  two  grounds  upon  which  "  insusceptibility  " 
was  declared,  namely,  the  three  unsuccessful  at- 
tempts to  vaccinate,  and  the  having  had  the  disease. 
That  that  was  so,  and  that  both  were  treated  as 
amounting  to  insusceptibility,  was  shown  by  the 
form  of  the  certificate  itself.     It  certified  that  the 
child  had  been  so  many  times  "  unsuccessfully  vac- 
cinated," or  that  "it  had  already  had  small  pox," 
each  of  those  things  being  a  prelimiaary  condi- 
tion, then  came   the   conclusion,  "and  I  am  of 
opinion  that  such  child  is  " — what  P  **  insusceptible 
01    successful   vaccination.    Either    contingency, 
therefore,  satisfied  the  certificate  of    "insuscep- 
tibility."    This  certificate  was  to  be  kept  by  the 
parent,    and    so   the    public   vaccinator,   having 
no  means  of  knowing  the  fact,  might  on  imperfect 
or    no    information    summon    the  parent,    and 
then,  upon  the  certificate    being  produced,   the 
whole  proceedings  would  be  shown  to  be  need- 
less.   To  remedy  this,  sect.  7  of  the  amending  Act 
of  1871  (34  &  35  Vict.  c.  98)  was  passed,  which 
provided  that  the    certificate  of  insusceptibility 
given  by  a  public  vaccinator,  instead  of  being  de- 
livered to  the  parent,  should  be  transmitted  by 
such  vaccinator,  and  if  given  by  any  other  medical 
practitioner,  should  be  tranrimitted  by  the  parent, 
to  the  vaccination  officer,  and  a  duplicate  be  given 
to  the  parent  on  request  without  charge.    The 
Act  of  1867  contemplated  three    conditions    of 
things  :    first,  unfitness    to  undergo  the  opera- 
tion   b^     reason    of    health ;    secondly,    insus- 
ceptibility   from   whatever    cause    arising;    and, 
thirdly,  successful  vaccination.   In  the  two  former 
cases  the  parent  who  was  to  be  protected  from  the 
law  being  put  in  force  against  him  was  to  hold  the 
certificate.  (Forms  B  and  C  respectively).  Then  came 
sect.  7  of  the  amending  Act  of  1871,  bu<  there  was  no 
trace  in  that  Act  of  any  intention  to  alter  the  law 
on  the  subject  as  declared  by  the  Act  of  1867,  or 
to  place  the  having  had  small  pox  iu  a  different 
category  with  respect  to  insusceptibility  from  that 
of  unsuccessful  vaccination.    The  respondent  con- 
tended, and  the  justices  so  decided,  that  the  ohild 
having  had  small  pox,  the  Vaccination  Acts  did  net 
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apply  to  it  at  all»  and  thas  the  main  object  of  the 
statntes  would  be  defeated  Seot.  15  of  the  later 
Act  of  1871  empowered  the  Poor  Law  Board  by 
order  from  time  to  time  to  "repeal,  alter,  and 
add  to  "  the  forms  in  the  schedule  to  the  earlier 
Act  of  1867»  and  directed  that  the  reference 
in  either  of  the  Acts  to  the  form  in  the  schedule, 
or  to  any  forms,  were  to  be  construed  to 
refer  to  the  forms  prescribed  by  any  such  order, 
and  accordingly  Form  O  was  altered  in  pursuance 
of  an  order  of  the  board.  Now,  reading  the  originiJ 
Form  0  together  with  sect.  20  of  the  Act  of  1867, 
it  was  clear  that  the  statute  imported  that "  in- 
susceptibility "  might  be  produced  in  two  ways; 
namely,  by  the  unsuccessful  attempts  to  Taccinate, 
or  by  the  child  haying  had  the  disease,  which  two 
are  treated  as  the  same  thing.  The  respondent 
contended,  however,  that  the  altered  Form  0 
made  a  distinction  between  the  two,  and  treated 
them  as  different  conditions,  and  that,  therefore, 
the  cogency  of  seot.  20  no  loneer  applied  where 
small  pox  had  previously  existed.  Tne  appellant, 
on  the  oontrary,  submitted  that  seot.  15,  which 
authorised  only  an  alteration  in  a  mere  form,  was 
not  intended  to,  and  could  not,  effect  an  alteration 
in  the  law,  or  in  any  way  prevent  or  override  the 
operation  of  the  Yaccination  Acts  themselves  upon 
a  very  large  class  of  children.  To  hold  that  it  did 
would  be  a  very  startling  construction,  and  would 
involve  the  absurdity  that  the  very  form  relied 
upon  to  escape  the  operation  of  the  earher  statute 
did  itself  contemplate  the  certificate  of  the  child's 
having  already  had  small  pox.  Having^  had  the 
'disease  created,  or  at  all  events  was  equivalent  to, 
insusceptibility.  [Pollock,  B. — ^Tou  say  that,  at 
any  rate,  the  law  by  30  &  31  Yict.  c  84,  sched. 
Form  G,  has  so  laid  it  down  P]  Just  so.  The  obliga- 
tion was  independent  of  the  form,  and  was  inter- 
preted by  it,  out  the  form  was  not  to  outweigh  the 
substance  or  to  override  the  statute,  and  if  it  were 
to  do  so,  a  very  numerous  body  of  children  would 
be  outside  the  Acts  altogether.  Insusceptibility, 
in  the  sense  contended  for  by  the  appellant,  was  to 
be  certified  under  the  new  Act  in  the  like  manner 
as  successful  vaccination  was  to  be  certified  under 
both  the  Acts ;  and  the  question  for  the  court  was 
whether  or  not,  in  the  indirect  way  contended  for 
by  the  respcndent,  one  of  the  most  important 
provisions  of  the  Yaccination  Acts  haa  been 
repealed. 

Polcmd  (with  him  was  F.  J.  Clerk)  for  the  respon- 
dent, eonira.  —  The  decision  of  the  magistrates 
was  right,  and  the  respondent  could  not  be  con- 
victed, under  sect.  7  of  the  Act  of  1871,  of  not 
sending  a  certificate  which  he  in  fact  did  not 
possess.  He  had  a  certificate  of  the  child  *'  having 
nad  small  pox,"  but  not  one  of  "  insusceptibility 
of  vaccination."  On  looking  at  the  different  sec- 
tions it  will  be  seen  that  the  change  made  by  the 
Poor  Law  Board  was  in  accordance  with  the  Act  of 
1867*  and  that  the  mistake  made  in  that  Act  was 
in  Form  C  in  the  schedule,  and  not  in  the  Act 
itself.  Seot.  20  treated  the  two  things,  insuscep* 
tibiHty  and  having  had  small  pox,  as  separate  and 
distinct.  The  words  are,  ''if  any  such  public 
vaccinator  shall  find  that  a  child  whom  he  has 
three  times  unsuccessfully  vaccinated  is  insuscep- 
tible of  successful  vaccination."  The  insuscepti- 
bility arose  from  the  fact  of  three  attempts  to 
vaccinate  having  been  made :  the  section  then  went 
on — "  or  that  a^ild  brought  to  him  for  vaccination 
has  already  had  small  pox."'  Then  in  either  of  those 


separate  and  distinct  cases,  he  was  to  deliver  to  the 
parent,  &o.,  a  certificate  in  the  Form  G  in  the 
schedule,  or  to  the  Hke  effect,  and  the  parent,  Ao,, 
should  thenceforth  not  be  required  to  cause  the 
child  to  be  vaccinated.  Now  the  enactment  having 
treated  the  two  things  as  separate  and  distinct, 
the  form  in  the  schedule  seems  to  have  been 
taken  from  the  mar^al  note,  which  is,  "  Provi* 
sion  for  insusceptibility  of  successful  vaodnatioii," 
instead  of  from  the  Act,  and  so  no  doubt  the  certi- 
ficate was  open  to  the  argument  urged  on  the  other* 
side,  that,  construing  it  as  a  legal  document,  the 
words  at  the  end  of  it,  "and  1  am  of  opinion 
that  such  a  child  is  insusceptible,"  Aa,  might 
be  read  as  if  they  were,  "  and  I  am  of  opinion, 
therefore,  that  such  child  is  insusceptible,"  fto. 
Now,  however  that  may  be,  sect.  20  was  plain  in 
its  terms,  and  it  was  fair  to  consider  tnat  the 
Legislature,  in  passing  the  Act  of  1871,  had  that 
section  before  tnem,  and  then  enaoted  that  every 
certificate  of  a  child  bein|(  unfit  for  or  insus- 
ceptible of  successful  vaocination,  if  given  by  a 
public  vaccinator,  should  be  transmitted  by  him, 
and  if  ffiven  by  any  other  person,  then  that  it 
should  be  transmitted  by  the  parent.  Now  the 
"insusceptibility  of  suocessfnl  vaccination"  was 
that  which  was  referred  to  in  sect.  20  of  the  Act 
of  1867,  namely,  insusceptibility  by  reason  of  un* 
suocessful  att^pts  to  vaccinate;  in  such  case 
there  would  be  proof  positive  of  "  insusceptibility," 
and  that  was  treated  of  in  the  body  of  the  statute 
as  being  "  insusceptible  of  suooeesfal  vaccination." 
But  a  person  who  had  had  the  small  pox  had  a 
certificate  of  a  fact  which  was .  a  different  matter. 
That  being  so,  it  was  no  doubt  noticed  that  the 
fomys  in  the  earlier  Act  were  not  correct,  and 

S)wer  was  given  by  sect.  15  to  the  Poor  Law 
card  to  repeal,  alter,  or  add  to  them.  The  board, 
readinff  the  provisions  of  the  statute,  found  that 
it  dealt  with  separate  things,  and  they  headed 
their  form  in  accordance  therewith,  as  "  medieed 
certificate  of  iDsusceptibility  of  successful  vaooi* 
nation,  or  of  child  having  had  small  pox."  [He  was 
here  stopped  by  the  court.] 

Clsasby,  B. — ^I  cannot  help  regretting  the  oon« 
elusion  to  which  we  are  obliged  to  oome  in  this 
case,  but  it  seems  to  me  that  it  is  a  case  in  which, 
unfortunately,  le^lation  has  been  somewhat 
imperfect.  It  is,  in  fact,  an  instance  of  a  came 
omissus,  and  it  is  quite  clear  that  we  cannot 
supply  such  an  omission,  especially  in  an  enact- 
ment creating  an  offence  ana  infiioting  a  penalty 
upon  its  commission.  It  is  not  because  the  hofpa" 
lature  might  have  meant  to  inolade  such  a  case  as 
the  present  one  within  the  terms  of  sect.  7  of  the 
Yaccination  Act  of  1871,  that  we  can  therefore 
read  that  section  as  bringing  the  present  oaae 
within  it.  The  question  whi<m  we  have  here  to 
consider  and  determine  is,  whether  or  not  the 
offence  with  which  the  respondent  has  been 
oharsed  is  an  offence  against  the  statute  under 
which  he  has  been  proceeded  against,  and  we  can- 
not convict  him  of  such  an  offence  if  the  evidenoe 
in  the  case  points  entirely  to  another  and  different 
thing  altogether.  Now,  on  looking  at  the  words 
of  sect.  7,  which  creates  the  offence,  we  find  that 
it  is  thereby  enacted  that  "  every  certificate  of  a 
child  being  unfit  for  or  insusceptible  of  successful 
vaccination,  if  given  by  a  public  vaccinator,  shall, 
instead  of  being  delivered  by  him  to  the  parent, 
be  transmitted  oy  such  public  vaccinator,  and,  if 
given  by  any  other  medical  practitioner,  shall  be 
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-tnumnicted  br  the  parent  of  saoh  child,  to  the  | 
▼aooination  officer."  We  have  nothing  to  do  on 
ihe  present  oooarion  with  the  case  of  a  child  beins 
**  mmt  for  Ttocination/'  bnt  have  only  to  deal  with 
the  case  of  its  beinff  "  insusceptible  of  successful 
Tsooination/'  and  with  regard  to  that  there  is 
this  positive  enactment  in  sect.  7,  that  the  certi- 
ficate of  such  insusceptibility  shall  be  transmitted 
either  by  the  public  vaccinator  or  by  the  parents 
(as  the  case  may  be)  to  the  vaccination  officer ; 
and  the  section  proceeds  to  enact  that  "every 
person  who  acts  in  contravention  of  or  fails  to 
comply  with  any  provision  of  this  section  shall  be 
liable,  on  summary  conviodon,  to  a  penalty  not 
ezoeoding  20«."  lyiow  this  case  is  no  doubt  pecu- 
liar in  this  respect,  that  there  was  in  the 
schedule  to  the  former  Act  of  1867  a  Form  G, 
which  apparently  treated  **  insusceptibility  of 
fltiooessful  vaccination  "  and  "  having  had  small 
pox  "  as  the  same  thing,  that  is  to  say,  it  made 
the  certificate  given  of  a  child  having  been  three 
times  unsucoeesfnlly  vaccinated,  or  havinff  had 
the  disease,  conclude  with  these  words,  "  and  is  in- 
■usoeptible  of  successful  vaccination."  The  altera- 
tion  made  in  the  present  form  is,  I  think,  easily 
to  be  understood,  and  the  reason  for  it  apparent, 
because  it  might  well  be  that  persons  of  skill 
might  have  some  hesitation  in  sigpiing  such  a 
certificate  as  that  pven  in  the  form  as  it  origi- 
nally stood,  and  might  feel  that  to  certifjr  that, 
because  a  child  had  had  small  poz  once,  it  was 
therefore  **  insusceptible  of  successful  vaccina- 
tion," or  that,  in  other  words,  it  could  not  have 
small  poz  a  second  time,  would  be  to  certify  as  a 
&ct  that  which  was  by  no  means  a  certain  or 
assured  thing.  Accordinffly,  we  find  that  power 
was,  by  sect.  15  of  the  Act  of  1871,  given  to  the 
Poor  Law  Board,  from  time  to  time,  hy  order  to 
"repeal,  alter,  and  add  to  "the  forms  in  the 
schedule  to  the  Act  of  1867,  and  this  alteration  in 
Form  0  iwas  accordingly  made  by  the  board. 
When  we  look  at  this  new  form,  and  see 
what  the  alteration  really  is,  the  matter  seems 
to  be  tolerably  clear.  It  is  headed  "Medical 
certificate  of  insusceptibility  of  successful 
vaccination,  or  of  cluld  having  had  small 
paz«"  It  then  proceeds  as  follows:  "I  hereby 
certify  that  such  child,"  and  so  on,  and  then 
comes,  between  brackets,  the  folio vring  words: 
["  has  been  times  "  (it  must  not  be  less  than 

three)  "  unsuccessfully  vaccinated  by  me,  and  is, 
in  my  opinion,  insusceptible  of  successful  vaccina- 
tion. ]  Then  it  goes  on,  "  or,"  and  then  between 
brackets  again  come  these  words :  ["  has  already 
had  small  poz."]  ^here  are  then  directions,  re- 
ferred to  by  the  figure  5  in  the  marffin,  that 
the  set  of  words  between  brackets  iihion  do  not 
apply  to  the  particular  case  are  to  be  struck  out, 
so  that  the  form  will  stand  as  a  certificate  of  one 
of  two  things  (and  it  must  be  of  one  or  the  other  of 
them),  namely,  of  the  child  either  having  been 
three  times  unsuccessfully  vaccinated,  and  so, 
Uierefore,  being  "  insusceptible  of  successful  vao- 
oination,"  or  of  its  "  having  already  had  small  poz." 
The  certificate  in  the  present  case  stands  as  a 
certificate  that  the  child  in  question  "  has  already 
had  small  poz."  Now,  sect.  7  of  the  Act  of  1871 
having  diranted  that  a  certificate  of  a  child  being 
"  insusceptible  of  successful  vaccination  "  shall  be 
transmitted  to  the  vaccination  officer,  and  having 
imposed  a  penalty  upon  the  person  who  fails  so  to 
tnmsmit  it,  we  are  asked  by  the  appellant  to 


eztend  by  construction  the  operation  of  that 
enactment  so  as  to  make  it  include  the  case  of  a 
person  &iling  to  transmit  a  certificate  of  a 
child  "  having  had  small  poz,"  in  other  words, 
to  say  that  every  person  who  does  not  trans* 
mit  a  certificate  of  "insusceptibility  of  suc« 
oessfal  vaccination,"  whether  he  has  one  in 
his  possession  or  not,  deserves  and  is  liable  to 
panishment.  It  is  quite  impossible,  I  think,  for 
us  to  do  that,  or  to  say  that  a  person  having,  not  a 
certificate  of  his  child's  "  insusceptibility,"  but  only 
of  its  "  having  had  small  poz,"  comes  at  all  within 
the  terms  of  this  section  of  the  Act  of  Parliament. 
The  two  things  are  quite  distinct  and  different. 
Prior  to  the  Act  of  1871,  and  the  altered  form  of 
the  Poor  Law  Board,  they  would,  no  doubt,  to  a 
certain  eztent,  have  been  the  same  thing,  but  they 
are  now  distinctly  made  two  separate  things.  If 
a  man  possesses  only  a  certificate  of  one  particular 
kind  he  cannot  be  punished  for  not  having  trans- 
mitted a  certificate  of  a  totally  different  kind  which 
be  does  not  possess.  It  is  of  course  much  to  be 
resetted  that  we  should  be  compelled  to  decide 
this  case  upon  the  eround  of  its  being  a  <m9U9 
omisnu  in  the  Act  ofParliament ;  but  we  have  no 
alternative,  and  must  therefore  give  judgment  in 
favour  of  the  respondent,  and  affirming  the  deci- 
sion of  the  justices  below. 

Pollock,  B. — I  am  of  the  same  opinion,  and  for 
the  same  reasons. 

Judgment  for  (he  retpondetU,  affirming  the 
decinon  of  the  justices. 

Solicitors  for  the  appellant,  Shum,  Crossmant 
and  Grossman^  agents  for  /.  Bghes  and  Bon, 
Huddersfield. 

Solicitors  for  the  respondent,  Layton  and  Jaques, 
agents  for  MUls  and  Bihhy,  Huddersfield. 


COMMON  PLEAS  DIVISION. 

BaporUd  by  8.  Hau,  Esq.,  Birxlita-fttFLftw. 

Monda/y,  Jan,  29, 1877. 
Blackpool  Pier  Compahy  v,  Fyldb  Union. 

APPEAL  from  INFEKIOK  COURT. 

Poor  raU—Pier  below  low  water  markSl  Sr  32 

Vict,  c  122,  s,  27. 
Ihe  portion  of  a  fiyvng  pier  below  low  waier  ma/rh 

is  neither  an  oocreHonfrom  the  sea,  nor  an  extra 

paroMalpUice,  wUkin  the  meaning  of  sect,  27  of 

the  Poor  LoM  Amendment  Act  1868. 
This  was  an  appeal  by  way  of  special  case  from 
the  decision  of  local  magistrates.  The  Question 
was  whether  the  plaintiffs  should  be  rated  to  the 
relief  of  the  poor  in  respect  of  that  portion  of 
their  pier  which  is  situate  below  low  water  mark, 
and  in  respect  of  tolls  taken  by  them  as  occupiers 
under  31  &  32  Vict.  c.  122,  sect.  27.  That  section 
enacts  (amongst  other  things)  that  every  extra 
parochial  place  shall  for  all  civil  parochial  pur- 
poses be  annexed  to  and  incorporated  with  the 
next  adjoining  parish  with  whioh  it  has  the 
longest  common  boundary;  and  every  aocreLion 
from  the  sea,  whether  natural  or  artificial,  and 
the  part  of  the  seashore  to  the  low  water  mark, 
shall  for  the  same  purposes  be  annexed  to  and  in- 
corporated with  the  parish  to  which  such  accretion 
or  part  adjoins,  in  proportion  to  the  extent  of  the 
common  boundary. 

A,  L.  Smith,  for  the  company.— The  pier  is  not 
an  accretion,  because  the  low  water  mark  remains 
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where  ifc  always  was.  Before  the  recent  statute, 
even  the  land  down  to  low  water  was  not  always 
rated: 

Reg.  T.  Muewn,  8  E.  &  6.  900; 

Bridgwater  v.  Bootle-cwn-Linacre,  L.  Bep.  2  Q.  6.  4. 
For  all  looal  purposes  the  part  of  the  pier  in 
question  is  out  of  England  : 

Reg  T.  Kehn,  L.  Bep.  2  Ex.  Div.  63. 
W,  0,  Harriaon,  for  the  Union. 
Lord  CoLEEiDGE,  0,J. — ^The  pier  is  carried  apon 
piles  some  500ft.  beyond  low  water  mark,  and  there* 
fore  it  is  beyond  the  realm  of  England,  unless 
Parliament  has  expressly  brought  it  within  oar 
jurisdiction.  The  second  part  of  the  27th  section 
of  the  Act  referred  to  is  that  which  is  applicable 
to  this  case.  The  pier  is  not  an  accretion,  that 
is  it  is  not  an  uprising  of  new  land  where  the  tide 
has  heretofore  flowed.  We  are  not  called  upon  to 
decide  whether  it  would  be  such  if  the  pier  were 
of  solid  masonry,  which  it  is  not,  for  it  is  only 
a  deck  carried  on  piles,  which  does  not  affect  the 
ebb  and  flow  of  the  sea.  The  fact  that  the  licensees 
described  themselves  as  of  Blackpool  does  not 
alter  the  question. 

Gbovb,  J.  concurred,  and  added  that  the  pier 
head  was  not  an  extra-parochial  place  within  the 
meaning  of  the  first  part  of  the  section,  because  it 
was  a  place  wholly  beyond  the  jurisdiction. 

Baie  ordered  to  be  amended. 

Solicitors  for  the  appellants,  Gregory,  Bowdiffe, 
and  Co. 
Solicitors  for  the  respondents,  Pitman  and  Lane. 


Jan.  22  and  31, 1877. 

BUMSET  V.  NiCHOLL. 


Exchange  of  Iwinge — Deed  of  resignoMon—Eject' 

ment — Escrow. 
An  exchange  of  livings  was  commenced  by  the 
execution  of  a  deed  of  resignation  by  one  of  the 
parties,  but  subsequently  fell  through.  One  of 
the  livings  was  in  the  meantime  iUled  up  by  the 
pairon.  The  late  rector  brought  e^jectment  against 
the  new  rector. 
Held  that  ii  would  not  lie. 

DBMUKaER  to  statement  of  claim.  The  plaintiff 
alleged  that  he,  whilst  daly  filling  the  rectory  of 
Llandough,  in  Glamorganshire, obtained  permission 
from  his  patron  to  exchange  livings  with  some 
clergyman  to  be  approved  by  his  said  patron; 
that  the  plaintiff  submitted  the  name  of  one 
Pinckney,  who  was  do  y  approved  both  by  the 
patron  and  the  Bishop  of  Llandaff ,  whereupon  the 
patron  promised  to  do  all  things  necessary  to 
enable  the  exchange  to  be  carried  out ;  that  the 
plaintiff,  relying  on  sach  promise,  executed  a  deed 
of  resignation  of  the  living  of  Llandough,  and 
delivered  it  into  the  hands  of  the  registrar  of  the 
diocese,  at  the  same  time  explaining  to  him  the 
object  in  view ;  that  the  deed  was  accepted  by  the 
registrar  to  be  held  tor  the  purpose  of  an  exchange 
only ;  and  that,  notwithstanding  his  promise,  the 
patron  presented  to  the  rectory  his  own  son,  the 
defendant,  who  entered  into  possession,  and  now 
fills  the  living. 

The  defence  was,  that  the  deed  of  resignation 
was  an  unconditional  one ;  that  the  living  being 
vacant,  the  defendant  was  duly  presented ;  that  if 
any  such  promise  as  alleged  was  made  bv  the 
patron,  it  nad  been  waived  by  the  plaintiff,  and 


that  the  dispute  had  already  been  referred   to 
arbitration. 

W.  0.  Harrison  for  the  demurrer. — The  deed  of 
resignation  was  absolate.  The  temporal  courts 
cannot  interfere  in  this  matter.  How  can  they 
eject  a  rector  from  his  living  P  The  court  can 
only  deal  with  the  fact  that  the  rectory  is  full. 

McOlymont,  for  the  plaintiff,  contended  that  the 
deed  was  conditional,  and  the  condition  not  having 
been  fulfilled,  the  deed  was  no  more  than  an 
escrow  in  the  hands  ot  the  registrar. 

The  facts  and  arguments  appear  more  fully  in 
the  judgment. 

Denman,  J. — ^This  was  a  demurrer  to  the  state* 
ment  of  claim.  The  plaintiff  claimed  possession 
of  a  certain  house  and  glebe  lands,  and  40002.  for 
mesne  profits  from  Nov.  1867  until  possession 
should  oe  given.  If  the  statement  of  claim  had 
merely  been  confined  to  allegations  that  the  plain* 
tiff  had  been  duly  present^,  instituted,  and  in* 
ducted  to  the  rectory  and  living  in  qnestion,  and 
that  the  defendant  had  broken  and  entered  the 
rectory  house  and  glebe  lands  and  expelled  the 
plaintiff  from  his  possession  thereof*  there  can  be 
no  doubt  that  the  statement  of  claim  would  have 
been  perfectly  sufficient,  and  would  have  made  it 
incumbent  upon  the  defendant  to  plead  facts  show* 
ing  his  right  to  the  possession  of  the  rectory  hoase 
and  glebe.  That  ejectment  will  lie  for  a  rectory 
house  and  glebe  by  the  person  duly  instituted  and 
inducted,  even  as  against  a  tenant  under  notice  to 
quit  at  a  future  time  from  the  last  previous  in* 
cumbent,  appears  from  the  case  of  Doe  dem.  Kerby 
V.  Carter  (By.  &  Moo.  237).  See  also  Cook  v. 
Elphin  (5  Bligh  N.S.  103).  But  the  statement  of 
claim  in  the  present  case  contains  allegations 
which  the  defendant's  counsel  contends  are  suf- 
ficient to  prove  that  the  plaintiff,  upon  his  own 
showing  in  that  statement,  is  not  entitled  to  main- 
tain ejectment,  and  on  that  ground  he  demurs  to 
the  statement  of  claim.  The  statement  of  claim* 
in  addition  to  the  allegations  which  would  be 
necessary,  and  if  unaccompanied  by  more,  sufficient 
to  make  out  a  case  in  ejectment,  contains  other 
allegations  so  intermixed  with  them,  that  it  is  noi 
on  tne  face  of  the  whole  statement  easy  to  saj 
what  the  case  of  the  plaintiff  is.  But  upon  careful 
perusal  of  it  as  a  whole,  I  think  it  is  sufficiently 
clear  that  it  intends  to  admit  that  the  defen- 
dant is  in  actual  possession,  not  only  of  the 
rectory  house  and  glebe,  but  of  the  living  itself, 
which  can  only  be  bv  presentation,  institution,  and 
induction ;  and  it  does  not,  in  my  opinion,  state 
any  facts  which,  if  that  be  the  case,  would  give 
the  plaintiff  a  right  to  sue  the  defendant  in  eject* 
ment.  The  statement  of  claim,  after  stating  the 
plaintiffs  presentation,  institution,  and  induction 
to  the  rectory  and  living,  contains  four  para* 
graphs  (Nob.  2-5)  upon  which  the  plaintiff's 
counsel  relied  as  amounting  to  a  statement  that 
the  plaintiff  still  remained  in  possession  of  the 
living  until  the  patron,  in  violation  of  an  agree- 
ment of  exchange  assented  to  b^  himself,  the 
bishop,  and  the  plaintiff,  falsely  claiming  an  abso* 
lute  right  to  present  by  reason  of  a  deed  of  resig- 
nation which  was  only  conditionally  delivered^  by 
the  plaintiff,  presented  the  defendant  to  the  living* 
It  was  contended  that,  under  the  oiroumstances 
set  out  in  these  four  paragraphs,  the  alleged  re* 
signation  amounted  to  no  resignation  at  all,  the 
exchange  contemplated  not  having  been  effected ; 
and  Watson's  Clergyman's  Law,  and  2  Bum's 
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Ecclesiastical  Law,  p.  242,  and  HoU  and  Olover  v. 
Bishop  of  Lichfield  a/nd  Coventry  (Hob.  152),  were 
cited  as  establishing  the  proposition  that  if   a 
resignation  deed  is  executed,  resigning  a  living 
into  the  hands  of  the  ordinary  with  a  view  to  an 
exchange,  and  the  exchange  fails  before  the  insti* 
tation   and  induction  of    both  incumbents    into 
their  new  livings,  the  resignation  is   void.     No 
doubt  this  is  recognised  as  the  law,  at  least  to  the 
extent  of  holding  the  deed  to  be  defeasible  where 
one  of  the  parties  dies  before  the  change  is  com- 
pleted   (see  Bournes  v.   Craig,  9   M.  &  W.  176, 
per  Parke,  B.,  and  p.  177,  per  Rolfe,  B.) ;  but  I 
can  find  no  authority  for  saying  that,  ab  between 
an  incumbent  who  has  resigned  his  living  by  deed 
with  a  view  to  an  exchange  and  a  new  incumbent, 
the  mere  fact  of  that  exchange  having  failed  will 
enable  him  to  sue  in  ejectment  the  actaal  incum- 
bent, even  if  unconscientioasly  presented  by  the 
patron,  in  a  Case  where  he  is  in  lull  possession  of 
the  living  by  institution  and  induction.    In  such 
a  case  I  apprehend  that  the  remedy  of  the  incum- 
bent  who    should    have    so    resigned  would    be 
against  the  patron,  and  not  agamst  the  new  in- 
cumbent.     In    the    present  ease,   however,    the 
statement  goes  on,  in  paragraph  6,  to  state  that 
the   defendant,   "  in  full   knowledge    of   all    the 
premises,"  and    '*  pretending    right    therefrom," 
accepted  the  presentation,  and  expelled  the  plain- 
tiff from  his  possession  of  (amongst  other  things) 
the  living ;  and  I  am  not  prepared  to  say  that  if 
I  had  thought  that  the  four  preceding  paragraphs 
of  the  statement  of  claim  bad  clearly  shown  facts 
which  would  have  rendered  it  unconscientious  in 
the  defendant  to  have  accepted  the  presentation, 
and  to  have  applied  for  instiiution  and  induction, 
I  should  not  have   thought  that  he  should   be 
called  upon  to  answer.    But  in  the  statement  of 
claim,  1  only  find  what  appears  to  me  to  amount 
to  no  more  than  ihis,  viz.,  that  at  some  time 
between  January  1867  and  the  date  of  the  writ 
(January    1876),    all    parties   were    willing    and 
agreed    that   one    Kobert    Pinckney    should    be 
presented  to    the  living,   and  that  the  plaintiff 
executed  and  delivered  the  deed  to  the  registrar  of 
the  bishop  with  that  intention,  and  for  that  purpose 
only.   But  there  is  a  total  absence  of  all  explanation 
of  thecircumptances  under  which  Pinckney  was  not 
presented ;  and  it  is  perfectly  consistent  with  the 
statement  of  claim  that  Pinckney  may  for  good 
cause  have  had  no  desire  to  be  presented  to  the 
living;    and    that    owing    to    intermediate  pro- 
ceedings   the  deed,  though   originally  delivered 
with   a  view  to  an  exchange,  being  an  absolute 
resignation  on  the  face  of  it,  may  have  been  well 
understood  by  all  parties  to  have  remained  in  the 
hands  of  the  bishop  without  any  condition  at  all 
long  before  the  presentation  of    the    defendant. 
This  would  indeed    appear    from   the   words   in 
the    statement  of  claim,  "and  at    the    time  of 
execution    and    delivering    the    said    deed,    and 
before  and  after  such   execution  and  delivery," 
unaccompanied  by  any  words  showing  that   the 
original    intention    and    understanding    spoken 
of    in    paragraph   4    continued    down    to    the 
time  of  the  presentation  of  the  defendant,  and 
his  taking  possession  of  the  living.     I  am,  there- 
fore, of  opinion  that,  even  if  paragraph  6  of  the 
statement  of  claim  so  far  as  it  refers  to  the  know- 
ledge of  the  defendant  were  made  out,  it  would 
not  prevent  the  defendant  from  relying  on  the 
presentation  alleged ;  and  inasmuch  as  the  latter 


part  of  that  paragraph  states  him  to  be  in  posses* 
sion,  not  only  of  the  rectory  house  and  glebe,  but 
of  the  living  itself,  he  is  for  the  reasons  given 
above  not  liable  in  ejectment  upon  this  state- 
ment of  claim. 

Judgment  for  the  defendant  with  costs. 

Solicitors  for  the  plaintiff,  Maples,  TeesdcUe,  and 
Co. 
Solicitors  for  the  defendant,  Lee  and  Peniberton. 


Friday,  April  20,  1877. 
Gay  V,  Cadbt. 

APPSAL  FBOM  INP£RI0R  COURT. 

Metropolis  Local  Management  Act  1855  (18  ^  19  Vict. 
c.  120)— Consfruction  of  sects.  125,  126,  127, 128, 
and  129 — **  Refuse  of  any  trade,  manufacture,  or 
business" — Ashes  from  steam  engine  employed  as 
motive  power  in  a  factory. 

The  Metropolis  Local  Management  Act  1855  directs 
{s.  125)  thai  vestries  or  district  boards  shaU  contract 
with  a  scavenger  for  the  removal  of  refuse  at  the 
expense  of  the  rates;  but  (s.  128)  in  case  the 
scavenger  be  required  by  the  owner  or  occupier  of 
any  house  or  land  to  remove  "  the  refuse  of  any 
trade^  manufacture,  or  business,"  he  shall  be  paid 
an  extra  sum  for  so  doing. 

The  ashes  of  coals  consumed  by  a  steam  engine  used 
as  a  motive  power  in  a  pianoforte  manufactory 
are  "  refuse  "  within  the  meaning  of  sect.  128. 

Semhle,  the  ashes  of  coals  consumed  in  an  hotel 

or  bakery  are  "  refuse  '*  within  the  same  section. 
Case  staged  by  one  of  the  magistrates  for  the  Metro- 
politan Police  District  of  Hammersmith,  under  the 
20  &  21  Vict.  c.  43,  for  the  opinion  of  the  court 
upon  a  question  of  law. 

The  question  depended  upon  the  construction  of 
sects.  125,  126,  127,  128,  and  129  of  the  Metro- 
]X)lis  Local  Management  Act  1855,  which  are  as 
fo'lows; 

Seot.  125.  It  shall  be  lawful  for  every  vestry  and  dia- 
triot  board,  and  they  are  hereby  reqoired,  to  appoint  and 
employ  a  snffioieni  nnmber  of  persona,  or  lo  oootraot  with 
any  company  or  persons,  for  the  sweeping  and  oleansinff 
of  the  several  streets  within  their  parish  or  district,  and 
for  oolleotinff  and  removing  all  dirt,  ashes,  mbbish,  ioe, 
snow,  and  filth,  and  for,  &o.,  within  their  parish  or  dis- 
triot,  and  snok  company  or  persons  are  hereinafter  referred 
to  as  soaveneers  ;  and  anch  scavengers,  or  tbeir  servants, 
sbfdl,  on  such  days,  &c.,  safflciently  exeoate  and  perform 
all  snoh  works  and  dnties  as  they  respectively  are  em- 
ployed or  contract  to  execute  or  perform ;  and  if  saoh 
company  or  persons  fail  in  any  respect  properly  to  execute 
or  perform,  &o.,  they  shall  for  every  snoh  offence  forfeit  a 
snm  not  exceeding  51. 

Seot.  126.  Any  occapier  of  any  hoose  or  land,  or  other 
i;)erBon  who  refuses  or  does  not  permit  any  soil,  dirt, 
ashes,  or  filth  to  be  taken  away  by  the  scavengers,  Ac., 
shall  for  every  such  offence  forfeit  and  pay  a  sum  not 
exceeding  5£. 

Sect.  127.  All  dirt,  dust,  night  soil,  ashes,  and  rabbish 
collected  as  aforesaid,  shall  be  the  property  of  snoh  vestry 
or  board,  &o. 

Sect.  128.  In  case  any  scavenger  be  required  by  the 
ewner  or  occupier  of  any  house  or  land  to  remove  the 
refuse  of  any  trade,  manufacture,  or  business,  or  of  any 
building  materiaJs,  such  owner  or  occupier  shall  pay  to 
the  scavenger  a  reasonable  sum  for  such  removal,  such 
sum,  in  case  of  diapute,  to  be  settled  by  two  juatioes. 

Sect.  129.  If  any  dispute  or  difference  of  opinion  ariae 
between  the  owner  or  occupier  of  any  anch  bouse  or  land, 
and  the  scavenger  required  to  remove  snoh  refuse,  aa  to 
what  ahall  be  conaidered  aa  refuse,  it  sball  be  lawful  for 
any  two  justices,  upon  application  made  to  them  by 
either  of  tde  partiea  m  difference,  to  determine  whether 
the  subject-matter  ia  or  is  not  refuse  of  trade,  manufac- 
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tare,  or  biumess,  or  of  ftny  building  matoruJ  ;  and  in  | 
•▼flry  tndh  omo  the  deoLnon  of  suoh  jastioee  shall  be 
final  and  oonolnriTe. 

The  appellant  was  a  scavenger  within  the  moan- 
ing of  the  125th  section. 

The  respondent  was  a  pianoforte  manufacturer, 
occupying  for  the  purposes  of  his  manufacture  ex- 
tensiye  works  within  the  parish. 

The  respondent  used  a  25-hors6  power  steam 
engine,  which  consumed  about  one  ton  of  coals  a 
day.  The  ashes  from  these  coals  had  been  kept  in 
a  separate  ashpit,  and  not  mixed  with  any  other 
materials.  They  had  never  been  removed  during 
the  respondent's  occupation,  he  refusing  to  pay  for 
such  removal,  whilst  the  appellant  required  him 
to  do  so  undear  sect.  128. 

The  steam  engine  was  used  for  the  purposes^  of 
respondent's  business  as  manufacturer,  as  a  motive 
power. 

The  respondent  contended  that  the  ashes  were 
not  refuse  wiihin  the  meaning  of  sects.  128  and 
129,  whidi  refuse  must  consist  wholly  or  in  port 
of  the  things  consumed  in  the  manufacture  or 
business. 

The  appellant  contended  that  the  words  included 
all  refuse  of  any  trade,  manufacture,  or  business. 

It  was  admitted  that  the  ashes  of  coal  burnt  in 
bakers'  ovens  had  always  been  removed  by 
scavengers  without  payment. 

The  magistrate  decided  in  favour  of  the  respon* 
dent,  but  stated  this  case,  with  the  consent  of  the 

garties,  in    order   to  have  the   decision  of  the 
uperior  Oourt,  the  decisions  of  the  metropolitan 
magistrates  on  the  point  being  conflicting. 

The  question  of  law  for  the  opinion  of  the  oourt 
was :  Whether  ashes  produced  in  the  manner 
stated  in  the  case  are  or  are  not  in  point  of  law 
the  refuse  of  a  trade,  manufacture,  or  business, 
within  the  meaning  of  the  said  Act. 

I^ay>  Q*C.  and  So«e,  for  the  appellant. — ^The 
scavenger  is  bound  to  remove  ihe  asnes,  but  he  is 
not  bound  to  assisu  a  tradesman  to  oairy  on  his 
business  by  doins  so  free  of  expense.  Ijie  ques- 
tion was  decided  in  lAfodwi  v.  Slandbridge  (26 
L.  J.  886,  Ex.). 

Herechell,  Q.G.  and  TickeU,  for  the  respondent. 
— ^The  ashes  here  merely  arise  from  a  fire  on  the 
premises.  The  premises  stand  on  the  same  footing 
as  those  of  bakers  and  hotels.  Befuse  means  in 
the  Act  refuse  of  materials  worked  up  in  the  busi- 
ness, and  not  refuse  of  such  things  as  coals,  which 
are  destroyed  by  use.  In  Lyndon  v.  Stcmdbridge 
there  was  no  such  obligation  as  here  upon  the 
occupier  to  permit  the  removal  of  refuse. 

J^o^t  Q-C.  in  reply. — Hotels  and  private  houses 
oannot  be  distin^shed.  [Gsovx,  J. — It  is  a  ques- 
tion of  degree.  In  some  trades  the  refuse  of  the 
-trade  can  hardly  be  distinguished  from  domestic 
ashes.]  That  is  the  distinction.  If  the  two  kinds 
were  kept  separate,  the  scavenger  might  object  to 
remove  the  one  without  payment. 

Gbove,  J. — I  am  of  opinion  that  the  appellants 
are  entitled  to  our  judgment.  This  is  a  case 
primcB  impreaHonia  to  some  extent,  because  dif- 
ferent opinions  have  been  entertained  on  the  sub- 
ject by  police  magistrates,  which  is  not  to  be 
wondered  at.  I  thixiK  that  these  ashes  come  within 
the  128th  section.  The  reason  and  object  of  the 
Act  is  that  the  refbse  of  the  town  is  to  be  removed 
by  the  vestry  or  district  board,  or  by  persons  con- 
tracting with  them.    The  words  of  sect.  125  are. 


"all  dirt,  ashes,  rubbish,  ioe,  snow,  and  filth,**  Ac. 
that  is,  the  general  reftise  of  the  town,  shall  be  re- 
moved by  the  scavenger  at  the  expense  of  thelrates. 
No  doubt,  questions  of  deffree  might  occur  in  the 
case  of  ordinary  houses.    The  refuse  of  one  house 
might,  for  various  reasons,  be  greater  than  the 
refuse  of  another.    Then  comes  sect.  128,  the  ob- 
ject of  which  seems  to  be  this,  that  whereas  persons 
in  trade,  manufacture,  or  business,  create  what 
may  be  termed  substantial  refuse,  independent  of 
domestic  refuse,  that  shall  not  be  thrown  on  the 
scavenger  to  be  removed  gratis.  Suoh  persons  create 
the  refuse  for  their  own  profit,  and  may  cause  it  to 
be  a  nuisance  to  their  fellow  inhabitants,  therefore 
it  is  right  that  they  should  pay  for  its  removal. 
The  word  '*  refuse,"  in  sect.  128,  means  all  that  is 
created  by  the  trade  itself,  as  distinguished  from 
the  ordinaiT  refuse  of  the  household.    Then,  look- 
ing at  the  facts  of  this  case,  I  think  the  ashes  are 
**  the  refhse  of  a  trade  or  business."    Of  course, 
logically,  there  can  be  no  refuse  of  a  business,  but 
only  of  something  produced  in  or  by  the  process  of 
manufacture.    I  cannot  see  why  refuse  should  be 
less  applicable  to  the  ashes  caused  in  the  operation 
than  to  the  residuum  or  cast  off  portions  of  the 
materials.    It  appears  to  me  that  the  refuse  of 
coals  used  in  producing  power  for  a  business  are 
fairly  within  the  meaning  of  the  words  used  and 
the  object  of  the  statute.    The  scavenger  is  re- 
quired to  remove  aU  refuse  by  sect.  126 ;  it  is  not 
at  his  option.     But  you  cannot  call  upon  him 
to  remove  this  unless  you  pay  him  something  extra. 
I  have  no  doubt  that  in  this  case  the  refuse  is  that 
of  a  "  trade,  manufacture  or  business  "  within  the 
meaning  of  the  Act.    As  to  the  business  of  the 
baker,  of  which  the  refuse  is  removed  without 
charge,  there  is  no  decision  on  record.    The  lia- 
bility in  that  business  will  have  to  be  settled  when 
it  comes  to  be  tried. 

LiNDLET,  J. — I  am  of  the  same  opinion,  and  for 
substantially  the  same  reasons.  If  we  look  at 
sect.  125  alone,  it  is  clearly  the  duty  of  the 
scavenger  to  remove  all  ashes,  and  the  inhabitants 
might  call  upon  him  to  do  so.  But  sect.  128  shows 
that,  whatever  is  the  true  meaning  of  the  word 
"  refuse  "  there,  it  is  something  a  scavenger  is  bound 
to  remove  under  sect.  125.  Then  what  is  the  just 
and  reasonable  construction  of  sect.  128  P  It  is 
obvious  that  there  are  two  classes  of  refuse  con- 
templated—that  which  falls  within  the  scavenger's 
contract,  and  certain  extras,  as  it  were^  for  which 
when  removed  he  is  entitled  to  be  paid.  Appain, 
the  refuse  of  any  trade,  manufacture,  or  busmesa 
may  include  two  classes  of  matter.  Firsts  the 
refuse  of  the  thing  manufactured ;  and  this  is  all 
the  magistrates  thought  was  intended  by  the  sec- 
tion, though  I  think  their  construction  of  it  too 
narrow.  Secondly,  the  refuse  of  coal  used  for  the 
purpose  of  the  manufacture,  which  I  think  as  much 
a  refuse  as  the  chips  of  wood  which  are  thrown. 

away. 

Judgment  for  ike  appellant. 

Solicitors  for  the  appellant,  WaU(mf  Bone,  and 
Room. 

Solicitors  for  the  respondent,  Tanquertxy  and 
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Feb.  1  and  12, 1877. 

Danbt  v.  Watson. 

afpxal  fbom  inrebiob  ooubt. 

Indomre  Ad — Award — Bates  for  indoaure  purposes 

— Bemedy  by  distress  or  action, 
A  private  indoswre  Act  gave  the  commissionsrs 
power  by  their  award  to  direct  by  whom  and  in 
what  manner  certain  necessary  arainage  works 
were  to  be  made  and  maintained.  The  commis' 
sioners  having  directed  by  their  award  that  the 
expenses  of  the  said  works  should  be  paid  by  a 
rate  to  be  levied  and  recovered  by  certain  sttr* 
veyors  in  the  same  manner  as  parish  rates  were 
by  law  recoverable  in  ihe  parish^ 
HeCdf  ihait  the  rate  must  be  recovered  by  distress  and 

not  by  adion. 
This  was  an  appeal  from  the  County  Ooart  of 
Lincolnshire,  who   decided  that  the   rate    men- 
tioned in  the  head  note  was  properly  recoverable 
by  distress  only. 

Ootftf,  Q.C.  and  Horace  Smith,  for  the  plainti£E,  a 
surveyor. — Though  an  action  will  not  lie  for  a  poor- 
rate,  yet  where  a  statute  imposes  a  duty,  an  action 
will  lie  for  the  breach  of  it :  (IJnderhiU  v.  ElUcombe, 
McC.  &  Y.  450.)  Where  a  local  Act  empowered 
commissioners  to  detain  a  ship  for  non  payment  of 
tolls,  the  right  of  action  was  not  taken  away : 
{Goody  V.  Penny,  9  M.  &  W.  687.)  Again,  where 
certain  duties  were  required  to  be  paid  by  ship- 
owners, and  on  non-payment  the  ships  were  to 
stand  chareed  with  payment  of  the  same,  a  remedy 
was  allowea  either  by  action  or  distress :  {Shepherd 
V.  HiUs,  11  Ex.  55.)  An  action  is  the  common 
law  remedy  where  no  other  is  provided : 

Wolverhampton  Waterworles  Ccmpmny   v.  Bthoht* 
ford,  28  L.  J.  242,  G.  P. 
They  cited  also 

BoMit  Panerat  v.  Batterbwry,  2  C.  B.,  N.  S.,  477 ; 
Atkinson  v.  Newcastle  ^e.  Waterworks   Company, 

L.Bep.6Ez.404; 
Ross  T.  Rugge  Price,  34  L.  T.  Bep.  N.S.  535  j  L.  Bep. 

lEz.D.269; 
Addiaon  on  Torts,  p.  85. 

Kings/ord  for  the  defendant,  a  ratepayer. — ^The 
rate  is  to  be  levied  as  a  parish  rate,  ror  which  no 
action  will  lie:  (Stevens  v.  Evans,  2  Burr.  1152; 
1  Wms.  Black  284.) 

Gave,  Q.O.  in  replv,  cited  B,  v.  Goitingham  (6 
T.  Rep.  20.) 

Gbovb,  J. — In  this  case  an  action  was  broneht 
in  the  County  Court  to  recover  the  amount  m  a 
rate  made  under  an  award  of  commissioners 
purporting  to  be  in  pursuance  of  powers  given 
by  an  Act  of  36  Grao.  3,  for  inclosinff  certain 
fields,  Ac,  in  the  Lordship  of  Hibaldstowe,  Lin- 
colnshire. By  that  Act,  p.  20,  the  commissioners 
were  "  empowered  and  required  by  their  said  award 
to  order  and  direct  by  whom,  at  whose  expense, 
at  what  time,  and  in  what  manner  the  said  brooks, 
ditches,  drains,  water-courses,  tunnels,  water-gates, 
banks  and  bridges  shall  be  made,  and  thereafter 
repaired,  cleansed,  scoured  and  maintained."  Bv 
their  award  the  commissioners  provided  that  such 
cleansing,  repairing,  maintaining,  &3.,  should  be 
paid  bv  a  rate  to  be  made  by  two  surveyors 
(eleotea  in  manner  provided  for),  and  should  "  be 
levied  and  recovered  by  such  ways  and  means  as 
parish  rates  or  assessments  are  by  law  recovered 
within  the  said  parish."  It  was  contended  on 
behalf  of  the  defendant  that  as  a  mode  was  pointed 
out  hj  the  award  of  enforcing  the  provisions  in 
C|neStion,.  via.»  in  the  same  way  as  parish  rates, 


i.e,,  by  distress,  no  action  would  lie  (Stevens  v. 
Evans),    For  the  plaintiff  it  was  contended  contra 
that,  as  the  commissioners  had  no  power  given 
them  by  the  Act  to  direct  how  the  payment  of 
rates  was  to  be  enforced,  that  portion  of  tne  award, 
if  not  more,  was  void  and  inoperative,  and  that 
therefore  a  remedy  by  action  for  breach  of   a 
statutory  duty  would  He.    The  judge  held  that, 
another  mode  of  enforcing  payment  being  provided 
by  the  award,  an  action  would  not  lie,  and  non- 
suited the  plaintiffs.   I  am  of  opinion  that  the  non- 
suit was  right.     Though  the  words   "in  what 
manner  the  brooks,  ditehes,  &o.,  shall  be  made 
and  repaired,"  do  not,  grammatically  oonstrued, 
confer  any  power  for  prescribing  how  the  rates  for 
that  purpose  are  to  be  enforced,  it  may,  I  think, 
not  unreasonably  be  contended  that  the  clause 
providing  that  the  commissioners  may  order  "  by 
whom,  and  at  whose  expense^  the  said  brooks,  Ac., 
are  to  be  repaired  and  maintained,"  gives  by  a 
necessary  implication  a  power  to  direct  how  their 
order  is  to  be  enforced.    This  argument  receives 
some  support  from  the  sense  in  which  the  word 
"  manner  "  is  used  in  other  parts  of  the  statute. 
Thus  at  pa^e  13  (the  clauses  are  not  numbered), 
where  provisions  are  made  for  roads,  it  is  said 
"  the  same,"  i,e,,  public  bridle  roads  and  footways, 
&C.,  "shall  be  made  and  erected,  and  at  all  times 
thereafter  repaired,  maintained,  and  kept  in  repair, 
either  by  a  parochial  rate  or  assessment,  or  by  such 
person,  or  in  such  manner  as  the  said  commis- 
sioners shall   direct  and   appoint."     Here,  the 
statute  uses  the  words  "  in  such  manner"  as  alter- 
native to  the  words  ''either  by  a  parochial  rate 
and  assessment,"  obviously,  as  it  seems  to  me. 
indadinff  in  the  word  "  manner"  the  manner  in 
which  the    expenses   shall   be  provided.      Bat 
irrespective  of  this  argument,  or  rather  in  addition 
to  it»  I  am  of  opinion  that  the  powers  given  to  the 
commissioners  at  page  28  of  the  Act,  where  the 
provisions  of  the  award  are  stated,  and  where  the 
statute  says  it  "  shall  also  contain  proper  orders 
and  directions  for  and  concerning  the  uying  out 
and  makine  the  public  roads,  and  the  breadth 
thereof,  and  for  and  concerning  the  laying  out, 
making,  maintaining,  cleansing,  and  keeping  in 
repair,  of  the  private   roads  and   ways,  fences, 
ditches,  banks,  drains,  bridges,  gates  and  stiles 
hereby  directed  to  be  made;   and  by  this  Act 
mentioned,  directed,  reouired  or  authorised  to  be 
made  or  established,  ana  such  other  orders,  regula- 
tions, matters  and  things  as  shall  be  necessary  or 
proper,  conformably  to  the  time,  tenor,  and  meaning 
of  this  Act,  for  the  more  early,  convenient  and 
effectual  execution  thereof,  and  for  the  preventing 
all  difficulties  and  disputes  in  relation  to  the  matter 
herein  contained."    In  this  clause  it  appears  to  me 
the  words  "  private  roads"  are  only  used  in  contra- 
distinction to  "  public  roads"  mentioned  in  the 
previous  sentence,  and  the  words,  "  ways,  fences, 
ditches,  &o,,  are  used  generally  for  those  provided 
for  in  the  Act ;  if  so,  these  words,  and  the  words 
"  such  other  orders,  regulations,  matters  and  things 
as  shall  be  necessary  or  proper  conformably  to  the 
true  tenor  and  meaning  of  this  Act,  and  for  the 
more   early,  convenient,  and  effectual  execution 
thereof,"  seems  to  me,  taken  as  applied,  to  the 
previous    provisions  in   respect   to  these  same 
matters,  to  give  ample  power  to  the  commissioners 
to  direct  by  their  award  the  means  of  enforcing 
payment  of  rates,  the  making  of  which  they  have 
undoubtedly  the  power  of  ordering.    If  so,  the 
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mode  prescribed  in  the  award  is  within  the  power  ' 
given  bj  the  Act,  and  exclades  the  remedy  by 
action.  I  do  not  enter  into  any  criticism  of  other 
portions  of  the  Act  and  award  not  necessarily 
bearing  upon  the  qaebtion  before  us,  as  the  ouly 
point  we  have  to  decide  is  whether  or  not  an 
action  will  lie.  I  do  not  dissent  from  my  brother 
Denman*s  view  that  the  rate  being  a  creation  of 
the  award,  and  no  action  being  authorised  by  the 
award,  an  action  will  not  lie,  but  I  prefer  to  rest 
my  judgment  on  the  ground  above  stated.  We 
agree  in  the  oonclusiou,  viz.,  that  the  decision  of 
the  county  court  judge  be  af&rmed. 

DxKMAN,  J. — In  this  c&se  the  question  left  to 
the  court  hj  the  County  Court  judge  is  whether 
an  action  will  lie  for  a  drainage  rate  assessed  by 
surveyors  elected  under  an  award  of  36  Geo.  3, 
for  inclosing  lands  in  the  lordship  of  Hibaldstowe, 
in  Lincolnshire.  I '  think  it  is  quite  a  sufficient 
answer  to  the  contention  of  the  appellant  that 
the  whole  authority  of  the  surveyors  (that  is, 
the  plaintiffs  in  this  case),  whether  to  make  or 
to  levy  a  rate,  is  derived  irom  the  award.  This 
ii  a  part  of  the  machinery  provided  by  the  award 
itself  for  carrying  into  effect  the  purposes  of  the 
Act,  so  far  as  the  drainage  is  concerned.  It 
has  no  existence  from  the  mere  provisious  of  the 
Btacute  itself.  This  being  so,  I  think  ic  would  be 
impossible  to  give  effect  to  any  act  of  theirs  coming 
within  the  provisions  of  the  award  as  to  their 
power,  except  it  be  done  in  the  mode  pointed  out 
by  the  award  itself.  The  award,  after  directing 
that  the  drains,  &c.,  shall  from  time  to  time,  and 
at  all  times,  be  maintained  by  the  surveyors  to  be 
elected  annually  by  a  majority  of  the  proprietors 
and  occupiers  of  land  in  Hibaldstowe  respectively, 
proceeds  as  follows :  "  But  such  maintaining,  &c., 
to  be  made  by  means  of  a  rate,  &o,,  which  said  rate 
shall  brt  made  by  two  surveyors  so  to  be  annually 
elected  for  the  time  being,  and  be  levied  and 
recovered  by  such  ways  and  means  as  parish  rates 
or  assessments  are  by  law  recovered  within  the 
said  parish."  I  think  it  impossible  to  give  effect 
to  the  award,  »o  far  as  to  hold  the  surveyors 
entitled  to  make  a  rate,  and  at  the  same  time  to 
reject  that  part  of  the  award  which  provides  the 
only  mode  pointed  out  in  the  award  by  which  that 
rate  is  to  be  recovered,  viz.,  in  the  manner  in 
which  parish  rates  are  by  law  recovered,  that  is, 
by  distress.  On  the  argument  of  the  case  other 
points  were  suggested  besides  that  left  to  ns  by 
the  learned  County  Court  judge.  Some  of  them 
are  not  free  from  difficulty,  but  I  think  it  better 
to  express  no  opinion  upon  them  beyond  this — 
that  after  an  usage  of  seventy-four  years  from 
the  date  of  the  award  I  should  feel  it  to  be  the 
duty  of  any  court  to  be  reluctant  to  hold,  without 
conclusive  reasons,  that  the  commissioners  had 
exceeded  their  power  by  such  very  reasonable 
provisions  as  those  contained  in  the  award  as  to 
the  election  of  the  surveyors,  the  making  of  the 
race,  and  the  provisions  as  to  its  recovery.  As  at 
present  advised  I  see  no  ground  for  questioning 
the  power  of  the  surveyors  to  make  a  rate,  and 
levy  it  by  distress ;  but  I  wish  only  to  be  under- 
stood as  deciding  that  the  award  must  be  taken  as 
a  whole,  or  that  the  same  provision  of  it  which 
creates  the  plaintiffs  themselves  as  the  persons  to 
carry  the  Act  into  effect,  gives  them  their  powers 
subject  to  the  restriction  that  the  money  required 
for  their  exercise  is  to  be  raised  by  a  rate,  and 
that  rate  levied  by  distress,  and  not  by  action. 


On  this    ground    I  think  the   judgment  of  the 
learned  County  Court  judge  ought  to  be  affirmed. 

Solicitors  for  the  plaintiffs,  Varley  and  Toynhee. 
Solicitors  for  the  defendant,  Bogerson  and  Ford, 


CBOWV  GASES  BESSBVEB. 

Seported  by  Johv  Thom p«oir,  "Eaq.,  Birriafcer-at-Law. 

Saturday,  AprU  21,  1877. 

(Before  Cockbdrn,  C.J.,  Mellob,  Grove,  Ldtdlst, 

and  Hawkiks,  JJ.) 

Rbo.  v.  J.  F.  Bull. 

Fal$e  pretences-  Master   and  servant — Obtaining 

payment  of  wages  due,  hyfra^id. 
The  prisoner,  on  entering  the  service  of  a  railway 
company,  signed  a  book  of  rules,  a  copy  ofwhi^k 
was  given  to  him.     One  of  the  rules  was,  '*  No 
servant  of  the  company  shall  be  entitled  to  daiif^ 
payment  of  any  wages  dvs  to  him  on  leaving  the 
company* s  service  until  he  shaU  have  delivered  up 
his  uniform  clothing"     On  leaving  the  service  he 
knowingly  and  fraudulently  delivered  up,  as  pari 
of  his  uniform,  to  an  officer  of  the  eompany,  a 
great  coat  belonging  to  a  fellow  servant,  and  so 
obtained  the  wages  due  to  him. 
Held,  that  he  was  properly  convicted  of  obtaining 

the  money  by  false  pretences. 
Case  stated  for  the  opinion  of  this  Court  by  the 
chairman  of  the  Second  Court  of    the    Surrey 
Sessions. 

At  the  general  quarter  session  of  the  peace, 
holden  by  adjourn ment  at  St.  Mary,  Newington, 
in  and  for  the  county  of  Surrey  on  Wednesday, 
the  7th  day  of  March  1877,  John  Frederick  Bail 
was  tried  before  me  in  the  second  court  upon  the 
following  indictment. 

Sarrej.  The  jurors  for  oar  La<1y  the  Queen  upon  their 
oatli  preseot  that  John  Frederick  Boll,  on  the  13th  Deo. 
in  the  year  of  onr  Lord  1876,  unlawf ally  and  knowingly 
did  falsely  pretend  anto  Samael  Clark,  a  station  master 
in  the  employment  of  the  London,  Brighton,  and  South 
Coaet  Bailway  Company,  that  the  grreat  ooat  whioh  be 
the  said  John  Frederiok  Ball  then  handed  to  the  said 
Samael  Clark,  was  the  same  great  ooat  and  part  of  the 
nniform  olothlng  whioh  had  been  s  applied  to  him  thw 
said  John  Frederiok  Ball  by  the  said  oompany.  By 
meant  of  which  said  false  pretences  the  said  John  Tre^ 
deriok  Ball  did  then  anlawfnlly  obtain  from  the  said 
Samael  Clark  one  pound  in  money  with  intent  to  defraad. 
Whereas,  in  trath  and  in  faot^  the  said  great  ooat  was 
not  the  same  great  ooat,  nor  did  it  form  part  of  the  oni- 
form  clothing  which  had  been  sap  plied  to  him  the  said 
John  Frederick  Ball  by  the  said  oompany,  against  the 
form  of  the  statute  in  snoh  ease  made  and  provided. 

The  evidence  adduced  by  the  prosecution  was  aa 

follows : 

Albert  Staart. — I  am  olerk  in  the  traAo  maBager'a 
offioe  of  the  London,  Brighton,  and  South  Coast  Bauway 
Company  at  London  Bridge  IStatioa.  It  is  part  of  my 
duty  to  give  oat  books  of  oar  rales  and  regulations  tp 
persons  on  entering  the  company's  servioe.  I  produoa 
an  application  for  a  oopy  of  the  roles  and  a  reeeipt  for 
them,  signed  by  the  defendant  and  ooantersigaed  bj 
myself.  One  of  thoee  rolesia  that  no  servant  of  the  eon- 
pany  shall  be  entitled  to  olaim  payment  of  any  wages  due 
to  him  on  leaving  the  company's  service  until  he  shall 
have  delivered  np  his  uniform  olothing.  lliat  rule  ia 
not  one  of  the  company's  bye  laws.  Defendant  entered 
the  oompany's  servioe  10th  May  1875. 

Samael  Clerk.— I  am  station  master  at  the  Norwood 
Jnnotion  Station  of  the  oompany,  at  whioh  station  the 
defendant  is  employed  as  a  shunter  at  weekly  wages. 
On  the  22nd  Dec.  defendant  gave  me  notice  in  writing  of 
his  intention  to  leave  the  servioe  on  the  28tiL  On  the 
morning  of  the  30Ui  he  brought  a  portion  of  two  suits  of 
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old  uniform,  oonustmg  eaoh  of  a  jacket.  Test,  and  tronsera. 
I  said,  "  Where's  the  greatcoat  ?"  He  replied, ''  Perhaps 
it  may  haye  been  stolen  "  or  words  to  that  eifect.  He  then 
went  away,  and  retnmed  in  a  few  minutes  with  the  coat 
produced.  I  asked  him  for  his  rule  book,  and  he  said  ha 
had  neyer  had  one.  I  remarked  it  was  yery  strange  that 
a  parson  who  had  been  two  years  in  the  company's 
service  should  not  have  a  rule  book,  and  told  bim  he 
must  produce  it  before  I  paid  him.  He  went  away  again, 
and  in  a  few  hours  returned  with  the  rule  book,  and 
helieying  all  to  be  as  he  stated,  I  paid  him  his  wages, 
amounting  to  It.  It  was  owing  to  his  haying  brought  in 
his  uniform  and  rule  book,  as  I  belicTed,  that  I  paid  him 
the  11.  The  coat  issued  to  the  defendant  has  not  been 
returned  to  me. 

Samuel  Hanmore. — I  am  a  labourer  in  the  company's 
■eryioe  at  Norwood  Junction.  On  30th  Deo.  I  wetit  into 
the  lobbjr  at  breakfast  time  about  eight,  and  seeing  Bull 
there,  said  to  him,  "  So,  you're  off  this  morning."  He 
"Yes, but  the  governor  won't  pay  me."    I  asked 
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him,  why  ?  and  he  replied,  "  Because  I  haven't  got  all 
my  clothes  to  send  in,"  and  I  understood  him  to  say  he 
had  loet  his  coat.  He  then  picked  up  the  coat  produced, 
saying,  '*  I'm  not  going  to  lose  my  wages  for  a  coat,  I 
shall  take  this,"  and  he  took  it,  adding  that  he  had  lent 
his  own  to  some  one  at  New  Cross.  He  then  went  away. 
I  can't  Bay  tvhose  coat  he  took,  but  I  have  since  heard 
that  one  was  missing. 

^  James  Southwick. — I  am  a  shunter  at  Norwood  Jnno- 
tion,  and  had  a  coat  issued  to  me  as  part  of  my  uniform 
about  ten  months  ago.  I  had  it  last  on  the  29th  Dec. 
when,  it  bein^  wet,  I  left  it  in  the  lobbv  to  dry.  Next 
morning  I  missed  it  and  reported  the  loss.  The  coat 
produced  is  the  one ;  it  is  numbered  twelve. 

This  was  the  whole  of  the  evidence  for  the  pro- 
secation. 

The  defendant,  who  was  not  represented  by 
coansel,  called 

William  Garyer,  who  proved  that  he  was  a  shunter  at 
Norwood  Junction,  and  that  some  time  before  the  defen- 
dant left,  but  the  witness  could  not  say  how  long,  he 
told  witnees  that  some  one  had  taken  his  dry  coat  out  of 
his  looker  and  put  a  wet  one  in  its  place,  but  that  he 
never  told  the  witness  the  number  of  his  ooat,  and  the 
witneas  did  not  know  the  number. 

Upon  this  evidence  I  left  the  four  following 
questions  to  the  jury,  viz. : 

1.  Did  the  defendant  hand  over  the  coat  to  the 
station  master,  knowing  that  it  was  not  the  coat 
supplied  to  him  by  the  company  ? 

2.  Did  he  do  so  for  the  purpose  of  obtaining 
his  wages  from  the  station  master,  knowing  it  was 
necessary  to  do  so  before  the  wages  could  be 
obtained  ? 

3.  Did  the  station  master  believe  that  the  coat 
was  the  one  supplied  to  the  defendant,  and  v(  as  it 
in  consequence  of  that  belief  that  the  station 
master  save  the  wages  to  the  defendant  P 

4.  Did  the  defendant  intend  to  defraud  the 
railway  company  ?  And  I  directed  them  that  if 
their  answers  to  all  four  questions  were  in  the 
afBrmative,  they  ought  to  find  the  defendant 
guilty;  but  that  if  they  answered  any  one  of 
them  in  the  negative,  they  should  acquit  him. 

The  jury  returned  a  verdict  of  guilty ;  but  as 
the  defendant  was  undefended  by  counsel,  and  as 
I  doubted  whether  my  direction  to  the  jury  was 
right  in  point  of  law,  I  respited  judgment,  and 
allowed  the  defendant'  to  go  at  large  on  bail,  and 
I  now  state  this  case  for  the  opinion  of  this 
honourable  Gourt,  whether  on  the  above  evidence 
the  defendant  was  rightly  convicted  of  obtaining 
money  by  false  pretences. 

If  the  Gourt  should  be  of  that  opinion,  the  con- 
viction is  10  be  affirmed ;  if  not,  it  is  to  be 
quashed. 

^Signed)  Wii.  Frkdk.  Habblson,  Chairman 
of  the  Second  Court. 
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No  counsel  appeared  for  the  prisoner. 

B.  L.  Moseley  appeared  for  the  prosecution. 

GocKBURN,  G.J. — It  is  not  necessary  in  this 
case  to  call  on  the  counsel  for  the  prosecution. 
It  appears  that  the  prisoner  was  in  the  service  of 
the  London,  Brighton,  and  South  Coast  Railway 
Company,  and  that  it  was  one  of  the  rules  of  that 
company,  which  were  signed  by  the  prisoner,  that 
no  servant  of  the  company  should  be  entitled  to 
claim  payment  of  any  wages  due  to  him  on 
leaving  the  company's  service  until  he  should 
have  delivered  up  his  uniform  clothing.  The 
prisoner  signed  the  rules,  was  aware  of  this  rule, 
and  in  fact  delivered  up  his  copy  of  the  rules  on 
leaving  the  service.  He  gave  notice  to  lerive,  and 
went  to  the  station  master,  and  gave  up  part  of  his 
uniform.  The  station  master  then  asked  him  for 
his  great  coat.  He  went  away,  and  some  time 
afterwards  brought  one,  and  so  obtained  his 
wages.  It  turned  out  that  the  great  coat  belonged 
to  another  servant  of  the  company,  as  the 
prisoner  well  knew.  I  take  it  that  this  was  not 
an  act  of  theft,  but  that  he  took  it  for  the  pur- 
pose of  obtaining  hi»  wages.  Now  we  must  take 
it  that  it  was  part  of  his  contract  with  the  com- 
pany that  he  was  not  to  be  entitled  to  the  wages  due 
to  him  on  leaving  the  service  until  he  had  returned 
to  the  company  all  the  articles  of  uniform  that  he 
received  from  the  company.  It  is  clear  that  the 
prisoner  perpetrated  a  fraud  on  the  officer  of  the 
company,  and  so  got  from  him  the  money  due  to 
him ;  in  other  words,  he  obtained  the  money  by 
the  false  pretence  that  the  great  coat  he  produced 
to  the  company's  officer  was  the  one  he  had 
received  from  them.  The  conviction  will  there- 
fore be  affirmed. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


Saturday,  April  21,  1877. 

(Before  Cockburn,   C.J.,  Mellob,  J.,  Gbove,  J., 
LiNDLEY.  J.,  and  Hawkins,  J.) 

Beg.  v.  G.  Ricuabds  and  J.  Ricuakds. 

Accessoriee  after  the  fact — ludicfed  with  the  prin- 
cipal— Murder  — Manslaughter. 
Four  prisoners  were  indicted  together  for  mtcrderf 
and  the  indictment  went  on  to  charge  two  other 
prisoners  with  having,  well  knowing  the  other 
fou/r  to  have  committed  the  said  murder,  after- 
wards feloniously  received  and  harboured  thenh, 
On  the  trial  the  prisonei's  charged  with  murder 
were  found  guilty  of  manslaughter  only,  and  the 
other  two  guilty  of  having  been  accessories  after 
thefa^  to  manslaughter. 
Held,   on  motion  in  arrest  of  judgment,  that   the 
other  two  were  properly  found  guilty  upon  this 
indictment  as  accessories  after  tlie  fact  to  man- 
slaughter. 
Case  reserved  for  the  opinion  of  this  court  by 
Cockburn,  G.J. 

The  prisoners  were  tried  before  me  at  the  ^ast 
assizes  for  the  county  of  Somerset,  on  an  indict- 
ment, which  after  charging  one  George  Baker, 
and  three  persons  namea  George  Hutchings,  the 
elder,  Giles  Hutchings,  and  George  Hutchings, 
the  younger,  with  the  wilful  murkier  of  one 
Nathaniel  Cox,  went  on  to  charge  the  two  prisoners 
George  and  James  Richards  with  having,  well 
knowing  the  said  George  Hutchings  the  elder, 
Giles    Hutchings,    and    George    Hutchings    the 
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yonnger,  tx>  ha^e  committed  the  said  murder, 
afterwards  felonioasly  received,  comforted,  har- 
bonred,  assisted,  and  maintained  them. 

On  the  trial  the  prisoners  charged  with  murder 
were  found  guilty  of  manslaughter. 

The  two  Bichardses  were  found  guilty  as  acces- 
sories after  the  fact. 

Whereupon  it  was  objected  in  arrest  of  judg- 
ment that  the  prisoners  being  charged  in  the 
indictment  as  accessories  after  the  fact  to  murder 
could  not  be  found  guilty  of  having  been  acces- 
sories after  the  fact  to  manslaughter. 

I  was  of  opinion  that  as  according  to  the  estab- 
lished law,  the  offence  of  manslaughter  is  involved 
in  that  of  murder,  and  a  person  indicted  for 
murder  may  be  convicted  nnaer  such  an  indict- 
ment of  manslaughtei',  so  a  person  charged  as 
accessory  to  murder  may  be  found  gpiilty  on  such 
an  indicr<ment  of  having  been  accessory  to  man- 
slaughter. But  as  the  point  appeared  to  have 
never  before  presented  itself  for  decision  I  reserved 
it  for  the  consideration  of  this  court,  and  request 
their  decision  upon  it.  A.  E.  Gockbukn. 

H.  T.  CoUt  Q.G.,  for  the  prisoners.  It  is  sub- 
mitted that  the  conviction  cannot  be  sustained. 
The  point  has  not  been  expressly  decided,  but 
there  are  some  old  cases  bearing  on  the  sub- 
ject. Ooff  V.  Byhy  and  others  (Gro.  Eliz.  540), 
was  the  case  not  of  an  indictment  but  of  an  appeal 
for  murder  against  divers  persons,  one  as  prin- 
cipal and  the  rest  as  accessories.  The  principal 
was  found  guilty  of  manslaufi;hter  only.  The  court 
held  that  the  accessories  before  the  fact  ought  to 
be  discharged,  for  the  verdict  for  the  principal 
found  that  there  was  not  any  precedent  mtent  to 
kill,  but  that  the  accessories  after  the  fact  should 
answer.  [Mellor,  J. — Did  not  the  declaration 
in  appeal  for  murder  set  forth  the  indictment?] 
No,  but  as  appears  from  Ashforih  v.  Thornton 
(1  B.  &  Aid.  405),  it  used  similar  terms.  The 
case  of  Oojf  v.  Byhy  as  far  as  it  goes  is  in  favour 
of  the  prisoners,  it  was  not  until  the  recent 
statute  24  &  25  Yict.,  c.  94,  s.  3,  that  an  acces- 
sory after  the  fact  could  be  indicted  along  with 
the  principal.     Sect.  3  enacts : 

Whosoever  shall  beoome  an  aooessory  after  the  fact  to 
waa  felony,  whether  the  same  be  a  felony  at  oommon  law 
or  by  virtae  of  vuj  aot  passed  or  to  be  passed,  may  be 
indicted  and  con^ioted  either  as  an  aooessory  after  the 
fact  to  the  prinoipal  felony,  together  with  the  prindpal 
felon,  or  after  the  connotion  of  the  prinoipal  felon ;  or 
may  be  indioted  and  oon?ioted  of  a  sabstantive  felony, 
whether  the  principal  felon  sha  1  or  shall  not  have  been 
pievionsly  oooTioted,  or  shall  or  shall  not  be  amenable 
to  jnstioe,  and  may  tberenpon  be  punished  in  like  manner 
aa  any  aooessory  after  the  faot  to  the  same  felony,  if 
oonvioted  as  an  aooessory,  may  be  paniahed. 

But  for  that  enactment  the  Bichardses  could  not 
have  been  indicted  along  with  the  prinoipal.  In 
Bex.  V.  Qreenaere  and  Sarah  QaLe  (8  Gar.  k  P.  35), 
the  two  prisoners  were  indicted  together,  Green- 
acre  for  murder,  and  Gale,  for  that  she,  well 
knowing  that  the  said  Greenacre  had  committed  the 
felony  and  murder  aforesaid,  feloniously  did  receive, 
harbour,  and  assist  him.  Tindal,  G.J.  in  summing 
up  said  :  *^  It  will  not  be  necessatr  in  order  to  find 
the  prisoner  Gkle  guilty  of  the  offence  with  which 
she  IS  charged  that  the  prisoner  Greenacre  shonld 
have  been  guiltv  of  murder,  but  if  he  was  guilty 
of  another  felony,  viz.,  the  offence  of  man- 
slaughter, if  she  consorted  with  him,  and  knowing 
that  he  had  committed  the  offenoe,  assisted  in  any 
way  to  tereen  him  from  the  band  of  justice,  it  will 


be  sufficient."  No  doubt  thp  dictum  of  Tindal, 
G.  J.,  is  against  the  prisoners,  but  his  ruling  was 
not  questioned.  Great  prejudice  may  arise  to  an 
accessory  if  he  is  liable  to  be  convicted  of  man* 
slaughter  when  indicted  with  his  principal  for 
murder.  If  there  be  a  charge  of  murder  against  four 
persons,  two  of  whom  are  arrested  and  the  other  two 
escape,  and  all  four  are  included  in  the  same  indict- 
ment, and  another  person  is  also  included  therein 
as  an  accessory  after  the  fact  for  harbouring  the 
four  principals,  is  the  accessory  liable  to  be 
tried  twice,  first  with  the  two  prisoners  who  are 
taken,  and  then  again  subsequently  when  the  other 
two  are  taken  P  This  seems  very  hard  when  the 
punishment  of  accessories  under  the  24  &  25  Yici. 
c.  100,  8.  67,  is  taken  into  account.  Sect.  67  pro* 
vides: 

In  the  oaae  of  every  felony  pnniahable  under  this  Aot, 
every  prinoipal  in  the  second  degree,  and  every  aooessory 
before  the  faot  shall  be  ponishable  in  the  same  manner 
as  the  prinoipal  in  the  first  degree  is  bv  this  Aot  pnniah- 
able ;  and  every  aooessory  af ter.the  faot  to  anv  felony 
pnnishable nnder  this  Aot (exoept  mnrder), shsUbe liable 
to  be  imprisoned  for  any  term  not  ezoeeding  two  years, 
with  or  withoat  hard  Ubonr ;  and  erery  aooesaory  after 
the  faot  to  mnrder  shall  be  liable  at  the  disoration  of 
the  ooort  to  be  kept  in  penal  sarvitnde  for  lile,  or  fov 
any  term  not  leas  than  three  years,  or  to  be  imprisoned 
for  any  term  not  axoeeding  two  years,  with  or  without 
hard  labonr,  and  whosoever  shall  oonnsel,  aid,  or  abet 
the  oommisaion  of  any  indiotable  misdeameanor  pnnialu 
able  under  thia  Ao^  ahall  be  liable  to  be  proeaeded 
againat,  indioted,  ana  pnniahed  aa  a  prinoipal  oftendar.'* 

So  that  not  only  may  an  aooessory  after  be  tried 
twice  for  the  one  act  of  harbouring,  but  he  may  be 
convicted  and  suffer  two  sentences.  [Gockbukv, 
G.J. — ^The  offence  is  of  harbouring  each  person. 
Although  the  four  persons  are  included  in  the 
indictment,  the  offence  is  separate  as  to  each,  and 
the  accessory  is  an  aooessory  as  to  each.  [Mblloe, 
J. — According  to  your  contention  two  could  not  be 
acquitted  of  the  murder  and  found  guilty  of  man- 
slaughter, but  it  is  on  the  ground  that  all  are 
separate  offenders,  that  two  may  be  found  guilty 
of  manslaughter,  and  two  of  murder.]  In  such  a 
case  could  the  accessory  on  the  second  trial  plead 
auitrefoU  acquit  or  convict  on  the  firsc  trial  as  a  bar 
to  the  second?  [Gockburn,  G.J. — No;  for  if 
A.,  B.,  G.  and  D.  be  indict-ed  for  murder,  and  A. 
only  be  in  custody,  and  tried,  autrefois  acquit  or 
convict  on  A.*s  trial  would  be  no  bar  on  the  trial 
of  B.,  G.  or  D.] 

/.  /.  Hooper,  for  the  prosecution,  was  not  called 
upon  to  argue. 

GocKBuaN,  G.J. — We  are  all  agreed  that  the 
convicdon  was  right,  and  that  the  objection  taken 
in  arrest  of  judgment  must  fail.  As  to  the 
difficulty  of  the  accessory  knowing  how  to  plead 
upon  being  put  upon  his  trial  a  second  time,  that 
was  disposed  of  in  the  course  of  the  argument. 
The  harbouring  of  several  offenders  is  a  distinct 
offenoe  of  harbouring  each  of  them,  though  the  act 
may  be  ef  harbouring  all  jointly.  That  being  so 
then  comes  the  question  upon  which  I  entertain 
no  doubt.  Inasmuch  as  a  man  indioted  for 
murder  may  be  found  guilty  of  manslaughter,  so 
I  think  that  an  accessory  either  before  or  after  the 
faot  may  be  found  guilty  of  being  accessory  either 
to  the  murder  or  to  the  minor  offenoe  of  man- 
slaughter of  which  the  princinal  may  be  oonvioted. 
Indeed  that  proposition  follows  as  a  oorollary. 
The  conviction  will,  therefore  be  affirmed. 

Mblldb,  J. — I  am  of  the  same  opinioB.  In  this 
case  four  persons  were  jointly  indicted  for  mnrdeT, 
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and  the  jury  might  have  foand  each  of  them  guilty 
of  morder  or  manslanghter  acoording  to  the  cir* 
oamstanoes.  It  follows  that  an  accessory,  accord- 
ing as  the  case  tntns  out,  is  liable  to  be  indicted  in 
respect  of  every  offence  contained  in  the  charge  of 
murder,  and  as  the  offence  of  manslaughter  is 
inolnded  in  the  indictment  for  murder,  in  respect 
of  manslaughter  as  well  as  of  murder,  the  offence 
charged. 

Okoys,  J.,  LnmiiET,  J.,  and  Hawkins,  J.  con- 
curred. 

Oonvi^ion  affirmed. 


Supreme  Conrt  of  |ubu;atu«. 


COURT  OF  APPEAL. 
SITTINGS  AT  LINCOLN'S  INN. 

B^portad  by  E.  S,  Bocxx,  Eiq.,  Burkter«t-lAW. 

Wechiesday,  Feb.  21, 1877. 

(Before  Jessbl,  M.B.,  Jamis  and  Baogallat, 

L.JJ.). 

Newcomxk  v.  Coulbon. 

Bight  of  way — Award  wider  Inclo9wre  Act — Agri' 

cuUural  uset — Extension  of  properties. 
By  a  deed  of  award  made  in  1760,  under  an  Act  for 
tie  indoeure  of  common  lands  in  East  Gotham, 
U  was  provided  that  the  owners  of  certain  par* 
aUel  stripe,  having  a  common  botmdary  line  on 
the  eaet,  should  have  and  enjoy  "  a  way,  rights 
and  liberty  of  passage  for  themselves  and  itieir 
respective  tenants  and  farmers  of  the  said  lands 
and  grownds,  as  wall  on  foot  as  on  horseback,  as 
wiih  their  carts  and  carriages,  and  to  lead  a^id 
drixfe  their  horses,  oxen,  and  other  cattle  as  often 
as  occasion  should  require,"  from  their  respecHvB 
allotments  to  a  certain  highway  at  the  north-ensi 
comer  of  the  lands  over  the  e<ut  ends  of  the  allot' 
ments  "  doing  as  Utile  damage  to  the  soil,  or  the 
com,  grass,  or  herbage,"  as  might  be. 
The  owners  of  one  of  the  aUoiments  were  now  con* 
verting  it  into  building  land,  and  had  begwn, 
makir^  a  metalled  road  near  the  east  end  of  the 
adjoining  plots. 
In  an  action  by  the  adjoining  owner  for  an  injune- 

Hon. 
Held  (affirming  the  decision  of  Malins,  V.O.),  that 
the  user  was  not  restricted  to  agricultural  pur^ 
poses,  and  that  the  right    was  not  lost  by  the 
division  of  the  dominant   tenement  into  parts. 
The  right  was  a   general  right  of  way  for  all 
reasonahle   purposes,   and  the  defendants  were 
therefore  entitled  to  fit  it  frr  the  'purposes  for 
which  it  was  now  intended  to  be  usea. 
This  was  an  appeal  from  a  decision  of  Malins,  Y.C. 
An  action  had  been  entered  claiming  an  injunc- 
tion to  restrain  the  defendants  from  erecting  a 
bridge  across  a  stream  so  as  to  rest  upon  or  other- 
wise interfere  with  a  piece  of  land  oelonging  to 
the  plaintiff  situate  at  JSast  Gotham,  in  the  county 
of  York,  and  from  making  a  road  upon  the  eastern 
boundary  of  the  said  piece  of  land,  and  from  exer- 
cising any  rights  of  ownership  thereon,  and  from 
using  the  said  piece  of  land   otherwise  than  in 
aooordance  with  their  rights  under  an  award  made 
on  the  23rd  April  1760,  whereby  a  right  of  road 
solely  for  agricultural  purposes  over  the  plaintiff *s 


piece  of  land  was  given  to  the  owner  and  owners 
for  the  time  being  of  certain  lands  situate  to  the 
south  of  and  adjoining  the  plaintiff's  piece  of  land, 
and  now  occupied  by  the  defendants,  and  for 
damages. 

By  the  award  of  the  23rd  April  1760.  which  was 
made  under  an  Act  of  Parliament  (32  &  Sl3  Geo.  2) 
for  inclosing  and  dividing  the  common  fields  of 
East  Gotham,  the  commissioners  allotted  and 
assigned  to  Nathaniel  Agar  seven  acres  and  four 
perches  of  land  lying  in  the  common,  and  the 
commissioners  ordered  and  awarded  that  K&thaniel 
Agar  and  other  persons  therein  named,  and  the 
owner  and  owners  for  the  time  being  of  the  lands 
thereby  allotted  to  them,  should  for  ever  thereafter 
have  and  enjoy  a  way«  right,  and  liberty  of  passage 
for  themselvps  and  their  respective  tenants  and 
farmers,  of  the  said  lands  and  grounds,  as  well  on 
foot  as  on  horseback,  as  with  their  carts  and  car- 
riages, and  to  lead  and  drive  their  horses,  oxen, 
and  other  cattle  as  often  as  occasion  should  require 
from  the  common  highway,  leading  from  Bedcar 
to  the  north-east  end  of  Robert  Agar*s  allotment, 
and  from  thence  to  the  old  inclosures  called  West 
Dyke  Gloses,  in,  over,  and  through  the  east  end  of 
their  respective  allotments,  without  interruption 
or  paying  any  consideration  for  the  same,  aoing 
as  little  damage  to  the  soil  or  the  corn,  grass,  or 
herbage  as  might  be ;  and  that  in  case  the  said 
Nathaniel  Agar  or  any  of  the  other  persons 
named,  or  any  of  the  oirner  or  owners  for  the  time 
being  of  their  respective  allotments,  should  street 
out  the  same  wav  leading  through  their  allotments 
the  same  should  be  made,  and  for  ever  remain, 
eleven  yards  brood  at  the  least  between  the  quick- 
sets, but  such  way  was  not,  nor  was  intended  to 
be,  admitted  to  be  a  right  of  way  for  any  other 

?erson  or  persons  whomsoever  than  as  aforesaid, 
'he  defendants  were  the  purchasers  of  land  called 
the  West  field,  being  part  of  the  seven  acres 
originally  allotted  to  Nathaniel  Agar,  and  they 
had  recently  laid  out  the  said  lands  for  building 
sites  and  intended  to  erect  thereon  a  number  of 
houses,  and  for  the  accommodation  of  sach  houses 
it  was  the  defendants'  intention  to  build  a  bridge 
over  the  stream,  and  to  construct  a  macadamised 
road  or  street  upon  that  portion  of  the  laud  over 
which  the  beforementioned  right  of  way  was 
granted  by  the  award. 

The  plaintiff  was  the  lord  of  the  manor  and 
owner  of  the  land  adjoining  that  of  the  defendants, 
and  his  contention  was  that  such  right  of  way  was 
intended  only  for  agricultural  purposes,  and  could 
not  mean  a  paved  road  or  street  for  the  conveni- 
ence of  houses  erected  upon  the  allotments. 

Upon  a  motion  in  the  court  below  that  the 
interim  inj  auction,  which  had  been  granted, 
should  be  continued  in  the  terms  of  the  prayer  as 
far  as  regarded  the  right  ri  way,  the  question  as 
to  the  right  of  building  the  bridge  being  given 
up  by  the  defendants  for  the  purposes  of  the 
motion ; 

The  Yice-Ghancellor  considered  that  this  was 
not  like  the  case  of  a  right  of  way  or  easement 
where  there  was  a  dominant  and  servient  tene- 
ment, but  a  right  of  way  over  inclosed  common 
land  expressly  awarded  under  the  powers  of  an 
Act  of  Parliament.  The  right  of  the  allottees  was 
to  use  the  road  for  their  horses  and  cattle,  carts, 
and  carriages,  parsing  from  the  common  highway 
to  the  land  in  question.  At  the  time  of  the  awartl 
the  land  was  used  only  for  agricukural  purposes, 
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bat  the  allottees  had  full  right  to  baild  honses,  if 
they  thought  fit,  upon  their  own  land,  and  their 
tenants  had,  as  usual,  a  right  to  use  the  road  as 
they  had.  The  award  contained  nothing  about 
agricultural  purposes,  but  it  was  a  right  of  way  for 
all  purposes  for  which  a  road  was  required,  and 
there  certainly  was  nothing  in  the  award  by  which 
the  parties  using  it  could  be  prevented  from  laying 
down  the  most  approved  materials  in  modern  use 
for  the  construction  of  roads  over  which  horses 
and  carriages  were  to  pass.  He,  therefore,  re- 
fused the  injunction  as  to  the  road,  but  the  interim 
order  would  be  continued  as  to  the  bridge. 

The  plaintiff  appealed. 

Higgins,  Q.O.  and  Proctor,  for  the  appellant, 
contended  that  the  right  of  way  was  given  solely 
for  agricultural  purposes,  and  that  as  the  land 
had  now  been  applied  to  new  purposes,  and  had 
become  severed,  the  owners  oi  the  severed  por- 
tions could  no  longer  exercise  the  right  of  way. 
Even  admitting  there  was  a  right  of  way  to  each 
house,  still  the  grant  would  not  extend  to  entering 
upon  the  allotments  for  the  purpose  ot  laying 
down  a  metalled  road.  At  all  events,  assuming  the 
defendants  had  such  a  ri^ht,  they  were  preparing 
to  make  their  road  before  it  was  required,  and  were 
thus  interfering  with  a  valuable  right  of  property 
in  the  enjoyment  of  which  the  plaintiff  ougbt  to 
be  protectea. 

The  following  oases  were  referred  to: 

AUan  V.  Gonvme,  11  A.  &  E.  759 ; 

Brwnton  v.  Hall,  1  Q.  B.  792 ; 

Bower  v.  Hill^  2  Bing.  N.  Cm.  339 ; 

Cowling  y.  Hvggvnson,  9  B.  &  0.  988 ; 

Pomifrei  v.  Bicroft,  1  Saand.  322 ; 

Wood  V.  Saunders,  82  L.  T.  Bep.  N.  S.  863 ;  L.  Bep. 

10  Gh.  App.  582  ; 
Dando  v.  KingseoU,  6  M.  &  W.  174 ; 
Bowhotham  ▼.  Wilson,  2  L.  T.  Bep.  N.  S.  642 ;  8  H.  of 

L.  Cas.  348; 
Wimbledon  and   Putney  Common  Conservators  v. 

Dixon,  83  L.  T.  Bep.  N.  S.  697  ;  L.  Bep.  1  Oh.  D. 

362. 

Olaese,  Q.C.  and  W.  W.  Karslahe  for  the  respon- 
dents, were  not  called  upon. 

Jessel,  M.B. — I  think  that  this  appeal  cannot 
be  maintained.  The  first  question  to  be  con- 
sidered is  what  is  the  effect  of  the  grant.  Now, 
when  you  come  to  look  at  it,  though  not  very 
artificially  worded,  you  must  consider  what  the 
nature  of  the  rights  of  the  parties  to  the  grant 
were.  It  is,  in  fact,  an  old  inclosnre,  and  this  is 
the  way  they  carried  out  thr  inclosure  in  former 
times.  All  the  allottees  are  parties  to  the  deed, 
and  then  we  find  this  :  "  That  the  commissioners 
do  order,  award,  direct  Hnd  appoint  that  the 
allottees  *' — naming  them,  beginning  with  Turner 
and  the  rest — "  and  the  owners  and  owner  for  the 
time  being  of  the  lands  thereby  to  them  respec- 
tively allotted  in  the  said  upper  half  acre,  shall  for 
ever  hereafter  have  and  enjoy  the  way,  right,  and 
liberty  of  passage  for  themselvep  and  for  their 
respective  tenants  and  farmers,  of  the  same  lands 
ana  grounds  as  well  as  on  foot,  as  on  horseback, 
as  with  their  carts  and  carriages,  and  to  lead  and 
drive  their  horses,  oxen,  and  other  cattle  as  often 
M  occasion  shall  require" — from  one  point  to 
another  point — "doing  as  little  damage  to  the 
soil,  corn,  ffrass,  and  herbage  thereof  as  may  be  " 
^that  is,  the  people  who  use  the  way.  Then  there 
is  a  power  to  *'  stretoh  out  the  same  way  leading 
through  their  said  respective  allotments  so  that 
the  same  sh^ll  be  made,  and  ever  after  remain  eleyen  ' 


yards  broad  at  the  least,  and  every  part  thereof  be- 
tween these  points*  but  such  way  is  not  nor  is  in- 
tended to  be  admitted  to  be  a  right  of  way  for  any 
other  person  or  persons  whomsoever  than  as  afore- 
said." The  first  point  made  was  this :  It  was  said,  it 
being  a  grant  to  the  owners  and  owner  for  the  time 
being  of  the  lands,  that  if  the  lands  became  severed, 
the  owners  of  the  several  portions  could  not  exercise 
the  right  of  way.     I  am  of  opinion  that  the  law  is 
quite  clear  the  other  way.     Where  the  grant  is  in 
respect  of  the  lands  and  not  in  respect  of  the  per- 
son, it  is  severed  when  the  lands  are  severed; 
that  is,  it  goes  with  every  part  of  the  severed 
lands.    That  1  should  have  thought  was  clear  and 
well  settled  law,  and  consequently,  when  you  find 
a  grant  in  this  shape,  **  to  the  owners  and  owner 
for  the  time  being  of  the  lands,"  it  gives  a  right  of 
way  to  the  owner  for  the  time  being  of  every  part 
of  the  land.    That  this  is  clear  on  principle  I 
think  is  obvious  to  any  one  who  considers  the 
nature  of  the  property.    It  never  could  have  been 
imagined  for  a  moment,  in  the  case  of  an  award 
like  this,  that  the  property  should  not  be  divided 
in  any  shape  or  way;  nor  is  it  to  be  contended  that 
if  a  man  died  and  left  two  or  three  daughters  co- 
heiresses the  right  of  way  was  lost,  and  that  their 
allotments  of  the  estate,  which  might  be  behind 
other  allotments  intervening  between  them  and 
the  highway,  would  be  for  ever  deprived  of  all 
access  whatsoever  to  the  highway.      Of  course 
such  a  proposition  is  extravagant,    ant  in  addition 
to    that  I  think  the  case  is  fairly  covered   by 
authority.    In  the  first  place  there  is  the  case  of 
Harris  v.  Drew  (2  Bam.  &  Ad.  164).     That  was  a 
grant  of  a  right  to  a  pew  by  a  faculty,  and  it  was 
granted  in  uiis  way :   "  To  John  Emery  and  his 
family  for  ever,  and  the  owners  and  occupiers  of 
the  said  messuage  exclusively  of  all  other  persons." 
The  plaintiff  Harris  occupied  one  room,  part  of  the 
old  house,  which  he  had  thrown  into  the  new 
house ;  that  is,  he  had  converted  a  summer-houae 
attached  to  the  old  house  into  a  house,  and  had 
thrown  in  one  room  of  the  old  house.    But  it  was 
held  that  he  had  a  right  of  action  in  respect  of  his 
occupation  of  one  room,  part  of  the  old  house. 
Lord  Tenterden  says :  **lhe  plaintiff  was  the  oooa- 
pier  of  the  summer-house  and  of  one  room  which 
was  part  of  the  old  dwelling  house.      The  faculty 
gave  the  right  to  the  several  persons  who  should 
be  occupiers  of  the  messuage  to  use  the  pew." 
And  then  Justice  Littledale  says  :  "  I  am  of  the 
same  opinion.    The  plaintiff  having  a  right  by 
the  faculty  to  use  the  pew,  the  churchwardens  haa 
no  right  to  intorfere  as  they  did  and  were  wrong- 
doers.    It  may  certainly  happen  that,  in  oonse- 
qu*)nce  of  a  house  being  Rub-divided,  three  or  four 
families  may  become  entitled   to    use  the    pew 
belonging    to  the  original  messuage.*'      In  that 
case  there  are  the  very  words,  "owners  and  oc- 
occapiers."     The  same  point  in  another  shape 
came  before  the  Gonrt  of  Queen's  Bench  in  the  case 
of  Codling  v.  Joh/nson  (9  Barn.  &  Cr.  933).     The 
marginal  note  is : "  Where  in  trespass  quare  elaufum 
fregit  defendant  prescribed  in  a  que  estate  for  a 
right  of  way  over  the  locus  in  quo,  and  it  appeared 
that  the  defendant's  land  had  within   fifty  years 
been  part  of  a  large  common  and  afterwards  in- 
closed under  the  provisions  of  an  Act  of  Parlia- 
ment and  allotted  Xc  the  defendant's  ancestor,  held 
that,    notwithstanding   this  evidence,    the  riffht 
claimed    by  the   defendant's,  plea  might  i^  Ukw 
exist,  and  the  jury  having  found  that  in  fact  it  did 
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exist,  tbe  oonrt  refaaed  to  disturb  the  verdict." 
Now,   Mr.  Justice  Baylej  says  this :  "  It  appears 
by  the  report  that  the  jary  were  satisfied  of  the 
existence  of  this  immemorial  right  of  way.  S appose 
this  land  to  bare  been  part  of  the  waste  before  the 
inclosare,  then  the  lord  might  have  the  right  for 
himself  and  his  tenants  to  use  the  way,  and  then 
each  person  having  allotments  under  the  inclosure 
would   have    the    right    of  way."    Though    you 
parcelled  out  the  waste  into  an  immense  number 
of  allotments,  every  allottee  would  have  a  right  of 
way.     It  seems  to  me,  therefore,  both  ou  principle 
and  authority,  that  we  must  decide  against  the 
appellant.      The  next  ]X)iDt  made  was  this  :  It 
was  said  that  this  must  mean  a  right  to  use  the 
way  only  as  long  as  tbe  allotment  was  used  for 
agricultural  purposes.     I  cannot  find  anything  of 
the  kind  here.    The  right  is  to  "  the  owne**  and 
owners   for  tbe  time  being  of  tbe  lands."     Now, 
"  land,"  according  to  English  law,  includes  every- 
thing on  the  soil.    You  are  the  owner  of  the  land 
if  you  put  a  building  on  it,  or,  as  the  Lord  Justice 
reminds  me,  if  you  sink  a  coal  mine  under  it. 
Therefore,  it  is  not  the  owner  even  of  the  thing 
described  as  an  agricultural  field,  though  it  might 
have  been  such  at  that  time.    Therefore  he  is  still 
the  owner  of  the  land,  though  he  builds  a  house, 
or,  as  it  is  said  here,  twenty-six  houses  on  the  land, 
and  every  owner  of  eacl.  house,  with  the  soil  on 
which  it  stands,  would  be  an  owner  of  part  of  the 
lands ;  and  it  is  a  grant  to  *'  the  owner  and  owners 
thereof  for  the  time  being  of  the  lands  "  allotted, 
that  is,  to  the  owner  of  every  part  of  the  land,  and 
consequently  to  the  owner  of  the  house.    I  think 
that  disposes  of  that  objection.    There  is  not  a 
word  in  the  grant  to  rentrict  it  in  any  shape  or 
way,  and  it  could  hardly  be  contended,  irrespective 
of  the  technical  meaning  of  the  word  "  land," 
that  in  making  this  award  the  people  imagined 
that,    at    no   time    thereafter,    would    any   man 
erect    on    any    part    of    these    large   allotments 
(which     I     see     include     old     inulosures)    any 
labourers*  cottages  or  any  house  or  dwelling  of 
any  kind,  or  even  a  stable  for  his  horses.     Of 
course  such  a  thing  must  naturally  have  been  in 
the  contemplation  of  the  parties,  and  I  have  no 
doubt  that  the  word  *Mand"  is  used  advisedly. 
This  being  so,  it  appears  to  me  the  right  is  a  general 
right  of  way— a  right  of  way  to  all  the  houses  which 
may  be  built  on  the  land  in  question.    Then  it  is 
said   there  are  words  to    say    that    they    shall 
not  do  more  damage  fo  tbe  soil,  corn,  grass,  &c., 
than  may  be.    That  obviously  is  put  in  for  this 
reason.    You  may  use  the  way  without  its  being 
set  out.    There  is  a  clause  enabling  you  to  set 
out — "  to  stri^et  out,"  it  is  called  in  the  deed — but 
if  you  do  not  set  it  out,  it  means  you  shall  only  go 
from  point  to  point  in  the  shortest  way,  and  as 
conveniently  as  may  be,  and  you  shall  not  walk 
over  the  field   and  damage  the  corn    and  grass 
more  than  is  necessary.     It  appears  to  me  these 
Words  by  no  means  limit  the  right  of  the  grantee  to 
use  the  way  for  all  reasonable  purposes.    Then 
the  next  point  on  it  was    this.      It    was    said, 
**  Admitting  you  have  the  right  of  way  even  to 
each  house,  still  you  have  no  right  to  enter  upon 
tbe  property  of  the  plaintifi'  and  of  the  allotments 
over  which  the  right  of  way  is  granted  for  the 
purpose  of  laying  down  a  metalled  road."    Now, 
as  to  that,  it  was  conceded  that  the  principle  of 
law  is  that  the  grantee  of  a  right  of  way  has  a 
right  to  enter  upon  the  land  of  the  grantor  over 


which  the  way  extends  for  the  purpose  of  making 
the  grant  effective — that  is,  so  as  to  enable  him  to 
exercise  the  right  gpranted  to  him.    That  includes 
not  only  the  right  of  repairing — that  is,  keeping 
the  road  in  repair — but  the  right  of  making  a 
road.    If  you  grant  to  me  over  a  field  a  right  of 
carriage  way  to  my  house,  I  may  enter  on  to  your 
field,  and  make  into  a  carriage  way  such  portions 
of  that  which  was  a  field  as  will  be  sufficient  to 
support  a  carriage  and  horses  and  the  ordinary 
traffic  of  a  carriage  way;    otherwise   the  grant 
would  be  of  no  use  to  me,  because  my  carriage 
would  sink  up  to  the  naves  of  the  wheels  in  a  week 
or  two  of  wet  weather  in  the  middle  of  the  field. 
It  cannot  be  contended  that  the  word  "repair" 
used  in  such  a  case  is  limited  to  making  good  the 
defect    in    the   original    soil    by    subsidence    or 
washing  away  by  the  weather;  but   it   must  in- 
clude the  right  of  making  it  into  an  effectual  road 
which  can  be  used  for  the  purpose  for  which  it 
is  granted.    Therefore   I   think    the    defendants 
have  a  right  to  make  an  effectual  carriage  way, 
going,  as  they  are  going,  by  the  shortest  route, 
and  not  interfering  to  a  greater  extent  in  width 
than  the  width  of  the  street  pointed  out  by  the  deed 
itself.      The  last  point  was  this :    It  was  said, 
**  Assuming  the  defendant  has  such  a  right,  at  all 
events  he  has  not  that  right  now ;  he  has  not  yet 
completely  built  his  house  or  houses;  they  are 
only  in  process  of  building,  and  he  is  preparing 
to  make  his  road  before  it  is  wanted — that  is  in 
anticipation  of  the  house  being  built."    As  to  that 
it  appears  t.o  me  that  you  must  look  at  it  in  a  reason- 
able way.     If  a  man  is  building  a  house  or  houses, 
and  he  wants  carts  or  carriages  to  go  along  it  either 
to  carry  bricks  and  things  tor  the  actual  building, 
or  even  with  a  view  to  the  use  of  the  inhabitants 
of  the  house  when  built,  it  is  not  reasonable  to 
say,  he  is  to  wait  till  the  last  moment  till  his 
house  is  built  and  completed  and   somebody  is 
going  to  inhabit  it,  and  put  them  to  the  inter- 
mediate inconvenience  of  not  having  the  use  of 
the  road  to  drive  up  to  the  house  door.    That 
does  not  appear  to  me  to  be   reasonable.     The 
reasonable  thing  is,  that  he  may  shortly,  and  by 
way  of  anticipation,  do  that  which  he  would  have, 
according  to  this  agreement,  the  right  to  do  the 
moment  the  house  was  completed.    But  there  is 
an  additional  answer  to  that  argument,  and  it  is 
this,  that  it  would  not  be  a  ground  for  an  injunc- 
tion.   If  the  man  is  about  completing  the  house, 
and  it  is  admitted  would  have  the  right  to  make 
the  road  as  soon  as  it  was  completed,  the  inter- 
mediate damage  mu«^t  be  of  the   most   trifling 
description.    It  must  be  the  deprivation  for  that 
short  time,  not  of  the  use  of  the  grass  because 
there  is  a  carriage  way  over  it,  but  of  the  value  of 
the  grass  which  would  grow  over  the  road  which 
was  continually  traversed  by    men,  horses,  and 
carriages.    To  say  a  shilling  damage  would  be  too 
much — would  be  something,  I  think,  very  excessive 
indeed ;  and  it  is  certainly  not  a  case  in  which  the 
court  will  interfere  by  injunction  at  all,  nor  was  it 
really  put  on  that  ground.     I  must  say  it  was 
argued  that  the  plaintiff  had  a  right  of  property 
— a  valuable  right  of  property—  to  protect,  which 
was  being  interfered  with.    For  these  reasons  it 
appears  to  me  that  the  iudgment  of  the  Vice-chan- 
cellor ought  to  be  upheld. 

Jam£S,  L.J. — 1  am  of  the  same  opinion.  As  to 
what  was  read  from  the  Vice-Chancellor's  judg- 
ment, about  Its  not  being  an  easement,  I  think 
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there  must  be  some  mistake  in  the  report,  or  some 
slip  in  it.  It  is  an  easement,  and  oar  jadgment  is 
based  on  that  fact.  Those  rights  which  the 
Master  of  the  Bolls  has  declared  to  belong  to  the 
defendants  (and  [  fully  concur  with  him),  those 
rights  belong  to  the  defendants  as  the  owners  of  an 
easement ~  as  che  owners  of  the  dominant  tenb* 
ment,  as  against  the  owner  of  the  servient  tene- 
ment. As  to  forming  a  substantial  carriage 
road,  I  agree  with  the  Master  of  the  Bolls.  The 
cafie  is  not  in  my  opinion  one-tenth  part  as  strong 
or  as  difficult  as  Dando  y,  Kingseote,  on  whiqh  we 
are  told  the  Vice- Chancellor  proceeded. 

Baggallat,  L.  J.— I  agree. 

Appeal  diemiseed  with  costs. 

Solicitors  for  the  plaintiff,  Bower  and  OoUon, 
for  Dodds  and  Co.,  Stockton-on-Tees. 

Solicitor  for  the  respondents,  /.  Trotter* 
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Beg.  v.  Middlkbbx  Justices  ;  Be  Slade 

Mandaanus  to  hear  a/ppecd — Oonviction  quashed  on 

point  of  form — Whether  jurisdiction  declined  by 

.    quarter  sessions — "  Palmistry  or  otherwise  "— 

5  Qeo.  4,  e.  83,  s,  4. 
By  5  Oeo.  3,  c.  83,  s.  4,  "  every  person  pretending  or 
professing  to  teU  fortunes,  or  using  any  siAtle 
erafi,  means,  or  device,  hy  palmistryor  otherwise, 
to  deceive  a/nd  impose  onr*  any  of  Mer  Majesty* s 
subjects,  "  shall  oe  deemed  a  rogue  and  a  vaga' 
bond  "  within  the  true  intent  and  meaning  of  that 
Act,  and  may  be  committed  by  a  justice  of  the 
peace  to  prison  for  three  months. 
8.  having  been  convicted  under  the  above  statute, 
the  conviction  set  out  that  he  had  used  certain 
craft,  8fc.,  which  craft  was  thai  he  wrote  words 
upon  a  slate,  which  he  pretended  to  be  written  by 
the  spirit  of  a  certain  person  deceased,  to  deceive 
L.  and  D. ;  but  the  conviction  omitted  the  words 
**  by  palmistry  or  otherwise,"  and  was  quashed 
by  quarter  sessions  on  that  account. 
Hell,  that  it  was  a  question  for  the  sessions  to 
determine  whether  the  omission  of  the  words  ren- 
dered the  conviction  bad,  and  a  rule  for  a  maih' 
damus  to  enter  continuances  discharged* 
This  was  a  role  calling  upon  the  justices  for  the 
county  of  Middlesex  to  show  cause  why  a  manda- 
mus    **  should  not    issue  directed  to  them  com- 
manding them  to  enter  or  cause  to  be  entered 
continuances  from  session  to  session  to  the  next 
general  quarter  sessions  of  the  peace  in  and  for 
the  county  of  Middlesex,  upon  the  appeal  of  Henry 
Slade  against  a  certain  conviction  under  the  hand 
and  seal  of  Frederick  Flowers,  Esq.,"  a  stipendiary 
magistrate  of  the  Bow-street  Police  Court,  bearing 
date  Oct.  Slst, "  whereby  the  said  Henry  Slade  was 
c  onvicted  for  that  he  on  the  I5th  Sept.  did  un- 
lawfully use    certain    subtle    craft,  means,  and 
device  to  deceive  and  impose  on  certain  of  her 
Majesty's  subjects,  to  wit,  Edwin  Bay  Lankester 
and   Horatio  Bryan  Donkin,  and    ab  such    next 
general  quarter  sessions,  to  hear  and  determine  the 
meritM  of  the  said  appeal. 


The  following  is  an  extract  from  the  statute 
5  Geo.  c.  83,  upon  which  the  oonyiction  was 
founded : 

Seot.  4  "  Every  person  oommitting  any  of  the  offenoes 
hereinbeforementioned  [t.  e.  refotiiiff  to  maintftin  himself 
when  able,  hawkinff  witbontlioenoe, l)ef  ging  in  the  pablio 
streets,  &o.]  after  having  been  oonvioted  as  an  idle  and 
disorderly  person;  every  person  pretending  or  profea- 
sing  to  tell  f ortanes,  or  osing  any  sabtle  erafi,  means, 
or  deYioe,  by  palmi«tr^  or  otherwise,  to  deoeive  and  impoea 
npon  any  of  his  Majei^'s  snbjeots ;  evezy  person  wan- 
dering abroad  and  lodging  in  any  bam  or  onuionse,  or  in 
any  deserted  or  nnocoapied  building,  or  in  the  open  air, 
or  under  a  tent,  or  in  any  oart  or  waggon,  not  having  anj 
visible  means  of  subsistence,  and  not  giving  a  good 
ac  »ant  of  himself  ....  shall  be  deemed  a  rogas  and  a 
vagabond  within  the  tme  intent  and  meaning  of  this  Aot. 
And  it  shall  be  lawful  for  any  ]n«ttoe  of  the  peaoe  to 
oommit  such  offender  to  the  House  of  Correction,  there 
to  be  kept  to  hard  labour  for  any  time  not  orooeding 
three  calendar  months." 

The  following  was  the  oonviction  appealed 
against,  and  from  it  will  sufficiently  app»ir  the 
nature  of  the  offence  charged : 

Metropolitan  Police  District  to  wit— Be  it  remembered 
that  on  the  Slst  of  Oct.  a.d.  1876,  at  the  Bow^treet 
Police  Oonrt,  in  the  County  of  Middlesex,  and  within  the 
Metropolitan  Police  District,  Henry  Slade  is  convicted 
betore  me,  the  ondersigned,  one  of  the  magistrates  of  tha 
polioa  courts  of  the  metropolis,  sitting  at  the  polioe 
ooort  aforesaid,  of  being  a  rogue  and  vagabond  within 
the  intent  and  meaning  of  the  statute  made  in  the  ilf tk 

Star  of  the  reign  of  his  late  Majesty,  King  George  IV., 
titoled  an  Aot  for  the  punishment  of  idle  and  disoorderlj 
persons  and  rogaes  and  Tagabonds  in  that  part  of  Great 
Britain  called  England  (that  is  to  say).  For  that  the  said 
Henry  Slade,  on  the  15th  of  Sept.  1876,  at  No.  8,  Upper 
Bedford-plaoe,  in  the  county  and  district  atoroeaid,  aid 
unlawfully  use  certain  snbtie  craft,  means,  and  devioe. 
which  subtle  craft,  means,  and  device  were  that  the  said 
Henry  Slade  did  then  and  there  write  on  a  certain  slate 
then  and  there  produced  by  the  said  Henry  Slade,  oertain 
words  purporting  to  be.  and  which  he  intended  to  repra* 
sent  to  Edwin  Bay  Lankester  and  Horatio  Bryan  DoudB 
as  being  words  written  on  the  said  slate  by  the  spirit  of  a 
oertain  person  then  deceased,  to  wit,  Alne,  the  alleged 
deceased  wife  of  the  said  Henry  Slade,  to  deceive  and 
Impose  on  certain  of  Her  Majesty's  subjects,  to  wit,  the 
said  Edwin  Bay  Lankester  and  Horatio  Bryan  Donkin, 
then  and  there  being,  and  for  which  said  offence  the 
said  Henry  Slade  is  ordered  to  be  committed  to  the 
House  of  Correction  at  Coldbath  Fields,  in  the  County 
of  Middlesex,  there  to  be  kept  to  hard  labour  for  the 
space  of  three  calendar  months. 

The  following  notice  of  appeal  had  been  duly 
given  1 

Take  notice  that  Henry  Slade,  of  8,  Upper  Bedford- 
place,  BasselUsqaare,  in  the  county  of  Middleeex,  gea* 
tleman,  intends  to  enter  and  prosecute  an  appeal  to  tlia 
next  general  sessions  of  the  peace  to  be  holden  at  West* 
minster,  in  and  for  the  county  of  MiddioeeT,  against  a 
certain  conviction  dated  on  or  about  the  Slst  day  off 
October,  1876,  and  made  by  Frederick  Flowers,  Ea(|- 
one  of  Her  Majesty's  Justices  of  the  Peace  of  the  said 
o  vunty  of  Middlesex,  whereby  the  said  Henry  Slade  was 
oonricted  of  haying  committed  such  offence  as  in  tha 
said  conviction  when  drawn  up  shall  or  may  appear. 
And  further,  take  notice  that  the  grounds  of  the  said 
appeal  are  that  the  said  Henry  Slade  is  not  gnil^  of  tha 
faid  offence^  and  also  that  the  said  magistrate  had  no 
jurisdiction  m  the  said  case,  and  also  that  the  aubstaaoa 
of  the  information  or  oomplaant  was  not  stated  to  tha 
defendant,  nor  was  he  asked  if  he  had  any  oause  to  show 
why  he  should  not  be  convicted,  and  also  that  the  said 
Henry  Slade  was  oonyioted  without  proper  eridanoe 
having  been  heard  after  the  said  defendant  was  oaliad 
upon  to  plead  to  the  said  charge. 

At  the  hearing  before  the  stipendiary  magia* 
trate  he  went  fully  into  the  facts  and  oonvioted 
the  defendant  as  above  set  forth.  But  when  the 
appeal  came  on  to  be  heard  the  Assistant  Judge 
r II led   that  the  canvictiou  was  bad  in  law,  ii 
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XDQOh  as  the  words  "  by  palmistry  or  otherwise  " 
were  omitted.  An  offer  by  the  coort  to  amend  the 
conviction  by  the  insertion  of  the  words  was  re- 
fused b^  the  counsel  for  the  prosecution  ind  an 
application  by  the  counsel  for  the  prosecw^cion  for 
a  special  case  was  refused  by  the  court ;  and,  with- 
oat  evidence  having  been  heard  on  the  fleusts,  the 
Assistant  Jndge  Slivered  a  judgment  in  open 
court,  to  which  the  other  magistrates  made  no 
objection,  to  that  effect. 

Massey  for  the  defendant  (Bedey  with  him),  now 

showed  cause.  —  In  the  first  place  there    is  no 

conviction  in  existence,  in  consequence    of    the 

decision  of  the  stipendiary  magistrate  having  been 

reversed  on  appeal.    If,  therefore,  this  rule  should 

be  made  absolute,  there  would  be  nothing  upon 

which  the  mandamus  could  operate.    The  order  of 

justices  reversing  the  conviciion  ought  to  have 

been  brought  up  on  certiorari  and  marked,  as  a  pre* 

liminary  step  to  the  m^andamus  : 

Beg.  V.  Dayman,  7  E.  &  B.  672 ; 

Beg.  V.  Broion,  7  E.  &  B.  757 ; 

B4fg.  V.  Worcestershire  Justices,  3  E.  A  B.  477 ; 

Beg.  V.  Monmouthshire  Juetices,  7  D.  A  B.  884. 

rPer  CuKiAU. — This  rule  for  a  mamdamus  misfht 
have  been  granted  in  the  alternative ;  in  any  case 
we  have  the  power  to  amend  it,  and  should  be  dis- 
posed to  do  so  if  necessary.]  Secondly,  the  justices 
nave  in  fact  exercised  their  jurisdiction,  and  this 
being  so,  their  decision,  whether  right  or  wrong, 
cannot  be  questioned  by  this  court.  [IPar  this  he 
further  cited  the  cases  above.]  There  is  no  prece- 
dent to  be  found  in  the  books  of  the  court  grant- 
ing a  mandamus  in  circumstances  similar  to  these. 
And,  however  great  the  amount  of  evidence  which 
might  have  been  taken,  the  decision  of  the  justices 
would  have  been  the  same  ou  the  point  of  law. 
Thirdly,  the  decision  of  the  justices  was  risht. 
[Upon  this  point  he  was  stopped  by  the  court.] 

Siaveley  Hill,  Q.C.  (with  him  Cooper),  in  support 
of  the  rule,  argued  that  the  matter  upon  which 
the  justices  decided  was  preliminar^r  only  to  the 
exercise  of  their  jurisdiction.  If  this  be  so,  all 
the  authorities  show  that  this  court  will  grant  a 
mandamus  to  hear  and  determine : 

Beg.  V.  Carnarvonshire  Justices,  2  Q.  B.  825 ; 

Beg.  V.  Yorkshire  Justices,  5  B.  &  Ad.  667. 

[Per  CuitiAK. — About  the  rule  there  is  no  doubt, 
but  we  cannot  see  the  application  of  it  to  the  pre- 
sent case.]  He  then  proceeded  to  urge  that  the 
decision  was  not  the  decision  of  the  majority  of 
the  Court  of  Quarter  Sessions,  but 

HerseheU,  Q.O.,  who  appeared  for  the  Assistant 
Judge,  objected  that  the  point  was  not  open,  as  it 
hadlxeen  one  of  the  grounds  upon  which  the  rule 
was  applied  for,  but  the  rule  had  been  refused  so 
far  as  tnat  ground  was  concerned.  [Mellob,  J. — 
Until  I  looked  at  the  statute  (a)  I  was  of  opinion 
that  the  assistant-judge  had  a  greater  power 
than  the  statute  gives  him.      By    the    statute, 

(a)  7  &8  Yiot.  o.  71.  By  this  Act,  sect.  8,  the  Crown 
htm  power  to  appoint  a  person  being  a  •erjeant-at>law  or 
barriBter-at-law  of  not  leee  than  ten  yeare'  standincr*  and 
in  the  oommisuon  of  the  peace  for  the  ooonty,  to  be  the 
**  auistant-jadge  "  of  Middlesex  Sessions,  "  whioh  said 
assistant  jndge  shall  preside  at  the  hearing  of  all  appeals, 
and  at  the  trial  of  all  felonies  and  misdemeanonrs.  By 
■eot.  9  "  the  presenoe  of  another  jastioe  of  the  peaoe 
shall  not  be  essential  to  the  formation  of  the  ooort  in 
those  oases  in  whioh  it  is  directed  by  the  Act  that  the 
aasistant-lndge  shall  preside ;  bat  nothing  in  the  Act 
•ontained  shall  lessen  the  jnrisdiction  of  the  justices  at 
tbeswdsessioBS." 


however,  he  presides,  and  delivers  judgment  as  a 
matter  of  convenience,  and  if  the  other  members 
of  the  court  do  not  object  to  the  judgment  which 
he  delivers,  that  judgment  must  be  taken  to  be 
the  judgment  of  the  whole  court.  Lush,  J. — ^The 
same  rule  obtains  with  the  judgment  of  this  court.] 
That  may  be,  because  the  judgments  of  this  court 
cannot  be  reviewed  on  such  a  point,  whereas  it 
might  be  otherwise  in  the  case  of  judgments  of  an 
interior  court. 

Mellon,  J. — ^I  have  come  to  the  conclusion  that 
this  court  cannot  interfere  with  the  decision  of  the 
justices  by  granting  a  manda/mus  to  rehear  the 
appeal.  The  rule  has  been  clearly  stated  in  the 
argument  to  be  that  a  mandamus  will  be  granted  to 
justices  where,  having  jurisdiction,  they  decline  to 
exercise  it  on  a  preliminary  point,  but  that  no 
m^xndamus  will  be  granted  unless  the  jurisdiction 
be  declined.  Now  in  this  case  there  was  no  declining 
of  jurisdiction.  The  objection  was  made  that  the 
conviction  was  bad,  because  it  did  not  disclose  an 
offence  within  the  statute  5  G^.  4,  c.  84.  At  that 
point,  no  doubt,  the  magistrates  might  have 
amended  the  conviction,  and  I  think  that  they 
were  wrong  in  not  doing  so.  However,  they  deliber- 
ately declined  to  amend,  and  gave  judgment, 
quashing  the  conviction  as  it  stood,  coming  to  the 
conclasion,  erroneous  as  I  am  inclined  to  think, 
that  the  conviction  was  wrong.  The  prudent 
course  would  have  been  to  grant  a  case  for  the 
opinion  of  this  court,  but  they  refused  to  do  so. 
and  for  this  refusal  they  are  not  amenable  to  our 
jurisdiction.  They  simply  come  within  tlie  mle 
that,  havinff  exercised  a  jurisdiction  of  their  own, 
we  cannot,  looking  to  Uie  authorities  on  the  point, 
review  their  decisions,  whether  by  certiorari,  man- 
dannus,  or  otherwise. 

Lush,  J. — I  am  of  the  same  opinion.  I  own  I 
arrive  at  this  conclusion  with  great  reluctance,  as 
I  am  not  sure  that  the  judicial  mind  was  applied 
to  the  substantial  question  in  this  case.  I  do  not 
think  that  the  omission  of  the  words  "  bv  palmistry 
or  otherwise  '*  made  any  difference.  If  they  had 
been  inserted,  the  question  would  still  have  arisen 
whether  an  offence  within  the  terms  of  the  statute, 
as  the  means  set  out  in  the  conviction  as  having 
been  used  cannot  be  said  to  be  comprehended  in 
the  term  palmistry,  or  to  be  of  the  nature  of 
palmistry.  However,  the  assistant  judge  has 
decided  that  the  conviction  was  bad  on  the  face 
of  it,  and  this  decision  must  be  taken  by  us  to 
have  been  conomrred  in  by  the  court  over  which 
he  presides,  and  cannot  be  reviewed  by  us.  This 
rule,  therefore,  must  be  discharged. 

BmIs  discharged. 

Solicitors  for  the  prosecution.  The  Solicitors  for 
the  Treasv^. 

Solicitors  for  the  defendant,  IdunUm  and 
Morris. 


Saturday,  April  14, 1877. 

Beg.  v.  Lawbbhcb. 

False  pretences  —  Spiritualism  —  Existing  fad — 
24  ^  25  Yict.  c.  96,  s.  88. 

Defendant  was  eonmcted  of  attempting  to  obtain 
money  v/pon  the  false  pretence  that  he  had  power 
to  communicate  wUh  tlte  spirits  of  deceased  and 
other  persons,  althot*gh  such  persons  were  not 
present  in  the  place  where  he  then  w€U ;  a7hd  also 
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that  he  had  power  to  prod/uce  a/nd  cause  to  be 
preeentj  such  epirits  as  aforesaid  in  a  materialized 
or  otktrform ;  and  also  thai  divers  musical  tn- 
struments^  by  the  sole  means  of  such  spirits  so 
catised  to  he  present,  produced  musical  and  other 
sounds.  ^ 

Held,  upon  a  writ  of  error,  that  the  defendant  was 
thereby  charged  with  falsely  pretending  an  exist- 
ing fa>ct  ;  and  thai  the  indictment  so  alleging  the 
fcuse  pretence  was  good  and  valid  within  the 
statute  24  ^  25  Vict  c.  96. 

This  was  a  writ  of  error  upon  an  indictment  for 
false  preteDces  against  Wm.  Lawrence,  who  was 
oonvicted  of  an  attempt  to  obtain  the  prosecator^s 
money  under  the  secon4  count,  and  sentenced  to 
three  months'  imprisonment  at  the  Middlesex 
Sessions,  before  Mr.  Edlin,  Q.C.,  the  Assistant- 
Judge,  and  other  justices. 

The  first  count  of  the  indictment  was  as  follows : 

Middlesex  to  wit.  The  jnrors  of  our  lady  the  Queen, 
upon  their  oath,  present  that  Wm.  Lawrence,  on  the  15th 
Got,  A.D.  1876,  nnlawfnliy,  knowingly,  and  designedly, 
did  falsely  pretend  to  one,  James  Brooks  Hnlbert,  that 
he,  the  said  Wm.  Lawrecoe,  then  had  power  to  oom- 
mnnioate  with  the  spirits  of  deceased  and  ether  persons, 
•Ithongh  snoh  persons  were  not  present  in  the  place 
where  he,  the  said  Wm.  Lawrence,  then  was ;  and  also 
that  he,  the  said  Wm.  Lawrence,  had  power  to  sammon, 
prodnoe,  and  oanse  to  be  present  in  the  place  where  he, 
the  said  Wm.  Lawrence  then  was,  snch  spirits  as  afore- 
said in  a  materialised  or  other  form ;  and  also  that  dirers 
musical  instruments,  to  wit,  tambourines  and  banjoes, 
and  diners  bells,  by  the  sole  means  of  such  spirits,  sum- 
moned, produced,  and  caused  to  be  present  by  his,  the 
said  Wm.  Lawrence's  power,  produced  musical  and  other 
i^ounds,  by  means  of  which  paid  false  pretencen  the  paid 
Wm.  Lawreroe  did  then  unlawfully  obtain  from  the  said 
James  Brooks  Hulbert  the  sum  of  Is.  of  the  moneys  of 
the  said  James  Brooks  Hulbert,  with  intent  to  defraud. 
Whereas  in  truth  and  in  fact  the  said  Wm  Lawrence 
had  not  power  to  commnnicate  with  the  spirits  of 
deceased  and  other  persons,  althnngh  such  persons  were 
not  then  in  the  place  where  he,  the  said  Wm  Lawrence, 
then  was ;  and  whereas,  in  truth  and  in  fact,  the  said 
Wm.  Lawrence  had  not  power  to  summon,  produce,  or 
oauee  to  be  present  in  the  place  where  he,  the  said  Wm. 
Lawrence  then  wap,  in  a  materialised,  or  other  form, 
such  spirits  as  aforesaid.  And  whereas,  in  truth  and  in 
fact,  the  said  musical  instruments  and  bells  did  not  by 
the  sole  means  of  spirits  of  such  persons  summoned, 
produced,  and  caused  to  be  present  by  his,  the  said  Wm. 
Lawrence's  power,  produce  musical  and  other  sounds,  as 
he,  the  said  Wm.  Lawrence,  well  knew  at  the  time  he  so 
falsely  pretended  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

The  second  count  similarly  alleged  the  same 
false  pretence  on  the  20th  Oct.  1876,  whereby  the 
said  William  Lawrence  attempted  to  obtain  the 
sum  of  one  shilling  from  the  said  James  Brooks 
Hulbert  with  intent  to  defraud. 

The  third  and  fourth  counts  alleged  conspiracies 
to  defraud,  which  were  quashed  by  the  court  of 
quarter  sessions. 

Ignatius  Williams  argued  for  the  defendant. — 
The  objection  to  this  indiciment  is  that  the  pre- 
tence alleged  is  a  mere  matter  of  opinion,  about 
which  it  is  impossible  to  obtain  proof.  There 
must  be  a  false  pretence  of  a  present  or  past 
fact ;  a  promissory  pretence  to  do  some  act  is  not 
within  the  statute.  The  pretended  power  to  pro- 
duce the  spirits  of  deceased  and  other  persons  not 
present  in  a  materialized  or  other  form  is  a  matter 
of  general  controversy,  and  has  not  yet  been 
shown  to  be  impossible  by  demonstration.  Evi- 
dence was  submitted  that  many  persons  doubted 


about  the  cause  of  the  results  admittedly  produced 
by  the  defendant. 

Oooper  appeared  for  the  prosecution. 

CocKBURN,  C.J. — It  is  not  necessary  to  hear 
any  argument  in  support  of  the  indictment,  for  it 
seems  to  me  to  be  a  perfectly  clear  case.  The 
pretence  alleged  is  that  the  defendant  then  had 
power  to  communicate  with  the  spirits  of  the 
deceased  and  other  persons,  although  such  persons 
were  not  present  in  the  place  where  the  defendant 
then  was,  and  also  that  the  defendant  had  power 
to  produce  and  cause  to  be  present  such  spirits  as 
aforesaid  in  a  ipaterialized  or  other  form,  and  also 
that  divers  musical  instruments,  by  the  sole 
means  of  such  spirits  so  caused  to  be  present, 

E reduced  musical  and  other  sounds.  The  jury 
ave  found  that  the  pretence  of  having  this  power 
was  false,  and  with  the  evidence,  facts,  or  other 
findings  we  have  nothing  whatever  to  do.  The 
only  question  for  us  is  whether  the  indictment  can 
be  sustained,  and  we  have  no  doubt  that  the 
pretence  as  alleged  is  one  within  the  statute.  It 
would  be  very  mischievous  if  it  were  supposed 
that  money  could  bo  obtained  upon  such  pretences 
as  these,  and  that  there  could  be  a  doubt  aboat 
the  remedy. 

Mellor,  J. — I  am  of  the  same  opinion.  Mr. 
Williams'  point  is  that  the  offence  charged  is  not 
within  the  enactment  in  24  &  25  Vict.  c.  96,  s.  88, 
the  false  pretence  being  required  to  be  of  an  exist- 
ing fact.  The  defendant  states  as  a  fact  that  be 
has  power  to  do  these  various  things,  and  the  jury 
have  found  the  statement  to  be  false.  We  are  only 
now  on  the  form  of  the  indictment,  and  I  think  it 
discloses  a  pretence  of  an  existing  fact. 

Judgment  for  the  prosecution. 

Solicitor  for  prosecution.  Solicitor  to  tks 
Treasury. 

Solicitor  for  the  defence,  Hajseldi/ne. 


Jan.  31,  Feb.  1,  and  April  18, 1877. 
Grece  (app.)  V.  Hunt  (resp.). 

Local  board — Expense  of  sewering  private  sireei — 
Works  of  private  improvement — PrivaJte  improve' 
m^t  expenses — Notice  of  apportionmeni — Ds- 
mand  of  payment — Period  of  limitation  for  sum.* 
mary  recovery — 11  Sf  12  Vi^.  c.  43,  s.  11 ;  11  JB- 
12  Vict.  c.  63,  ss.  69,  90 ;  21  ^  22  Vict,  c  98,  m. 
62,  63. 

An  urban  sanitary  authority  executed  sewering  and 
other  works  in  a  street  not  being  a  highway,  after 
due  notice,  as  provided  by  sect.  69  of  the  PwUe 
Health  Act  1848,  and  apportioned  the  expenses 
upon  the  respondent  and  other  otoners  of  the  pro^ 
mises  adjoining.  The  notice  of  apportionment 
was  served  upon  the  respondent  on  the  12ih  AprU 

1875,  by  which  the  appellant,  the  clerk  to  ike 
said  aiUhority,  gave  notice^  amongst  other  thingB 
that  the  amount  of  the  proportion  of  the  expenses 
to  be  paid  by  the  respondent,  as  settled  ojf  the 
surveyor,  was  22Z.  7s.  This  apportionment  was 
not  disputed  by  the  respondent,  and  the  expenses 
were  never  declared  to  be  private  improvement 
expenses.  On  the  31st  July  1875,  the  appeUasU 
requested  the  respondent  to  pay  the  apportioned 
amount  within  fourteen  days.     On  the  3\st  Jan, 

1876,  tlie  appellant  took  stMnmary  proceedings  to 
recover  the  amount,  but  the  justices  decided  that 
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the  period  of  limitaUonfor  euch  proeeedings  was 

pasted. 

Held,  upon  a  ease  stated,  that  sect,  62  of  the  Local 

Crovemment  Act  1858  requires  a  demand  of  pav' 

mefU  not  merely  for  exfmte,.  which  are  teSini- 

eaUy  pri^aie  improvement  expenses  but  also  for 

aU  expenses  incurred  under  the  Act  of  1848 ;  that 

a  notice  of  apportionment  is  not  such  a  demand ; 

and  that  these  proceedings  were  taken  in  time, 

ufithin  11  ^12  Vict.  c.  43,  s,  11. 

Teis  was  a  case  stated  by  six  of  Her  Majesty's 

jastioes  of  the  peaoe  in  and  for  the  borough  of 

Beigate,  nnder  the  statate  20  &  21  Yiot.  c.  43,  for 

the  purpose  of  obtaining  the  opinion  of  the  court 

on  questions  of  lavir  which  arose  before  them  as 

hereinafter  stated. 

1.  At  a  petty  sessions  holden  at  the  Town  Hall, 
in  Beigate,  in  and  for  the  borough  of  Beigate,  in 
the  county  of  Surrey,  on  the  15th  May  1876,  a 
complaint  preferred  by  Glair  James  Grece,  the 
olerK  to  the  Urban  Sanitary  Authority  (herein- 
after called  the  "  appellant "),  against  Henry  John 
Hunt  (hereinafter  called  the  "  respondent "),  under 
sect.  150  of  the  Act  38  &  39  Vict.  c.  55,  charging 
for  that  a  certain  street  called  the  Earlswood-road, 
not  being  a  highway,  was  not  sewered,  levelled, 
paved,  flagged,  and  cnannelled  to  the  satisfaction 
of  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Beigate  (being  by  their  council  the 
local  board  for  the  said  borough),  and  such  board 
did,  by  notice  in  writing  to  the  respective  owners 
of  the  premises  fronting,  adjoining,  or  abutting 
upon  the  said  street,  require  them  to  sewer,  level, 
pave,  flag,  and  channel  the  same  within  a  time 
specified  in  such  notice ;  and  that  such  notice  not 
having  been  complied  with,  the  said  local  board 
did  execute  the  works  mentioned  or  referred  to 
therein,  and  that  the  expenses  incurred  by  them 
in  so  doing,  payable  by  the  respondent  according 
to  the  frontage  of  his  premises,  in  such  proportion 
ati  had  been  settled  by  the  surveyor,  were  tne  sum 
of  22Z.  Is.,  which  sum  had  been  lawfully  demanded 
of  the  respondent  as  being  such  owner  before  and 
at  the  time  when  the  said  works  were  completed, 
but  the  respondent  had  neglected  and  refused  to 
pay  the  same,  was  heard  and  determined  by  the 
said  justices,  the  said  parties  respectively  being 
then  present,  and  upon  such  hearing  they  dis- 
missea  the  said  complaint. 

2  and  3.  And  whereas  the  said  appellant,  being 
dissatisfied  with  this  determination,  as  being  erro- 
neous in  point  of  law,  duly  applied  to  the  said 
justices  to  state  and  sign  a  case,  they,  in  com- 
pliance with  the  said  application,  stated  and  signed 
the  following  case : 

4.  Upon  the  hearing  of  the  complaint  the  said 
justices  found  as  facts : 

The  appellants  (who  appeared  by  their  clerk) 
are  the  council  of  the  said  borough,  being  the 
urban  sanitary  authority  for  the  district  of  the 
borough  of  Beicrate. 

The  respondent  was,  in  the  year  1873,  and  hath 
since  continued  the  owner  of  certain  premises 
abutting  upon  a  private  street,  within  the  district 
aforesaid  called  Earlswood-road. 

That  a  notice,  dated  7th  March  1873,  was  on  the 
8th  March  1873,  duly  served  on  the  respondent 
(as  well  as  the  other  owners  of  property  abutting 
upon  the  said  street)  requiring  the  owners  to 
level,  pave,  and  sewer  the  said  private  street. 

That  such  notice  not  having  been  complied 
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with,  the  said  urban  sanitary  authority  did  exe- 
cute the  works  mentioned  or  referred  to  therein. 

That  on  the  completion  of  such  works  the 
surveyor  to  the  said  urban  sanitary  authority 
apportioned  the  expenses  which  had  been  incurred 
by  the  said  urban  sanitary  authority,  and  a  notice 
of  apportionment  bearing  date  12th  April  1875,  of 
which  the  following  is  a  copy,  was  duly  served  on 
the  respondent  on  the  13th  April  1875. 

Copy  of  Notioe  of  Apportionmeiit. 

No  87  on  plan.  To  Henry  John  Hunt,  of  Station-road, 
Bedhill,  in  Uie  oonnty  of  Sarrey. 

Whereas,  the  local  board  for  the  dlatriot  of  the  boroogh 
of  Beigate,  in  the  oonnty  of  Sarrey,  by  notices  in 
writing  pnrsnant  to  the  statntes  in  that  behalf  made  and 
provided  bearing  date  7th  March  1873,  required  jron  and 
others  the  owners  of  premises  fronting,  adjoining,  or 
abutting  npon  a  oertam  street  called  Earlswood-road. 
within  toe  said  boroneh,  to  sewer,  level,  pave,  flag,  ana 
channel  the  same  within  the  time  and  in  the  manner 
mentioned  and  specified  in  the  said  notices  and  accord- 
ing to  the  plans  and  sections  deposited  at  the  offioe  of 
the  said  local  board. 

And  whereas,  the  said  notices  not  having  been  com- 
plied with  by  yon  within  the  time  limited  in  that  behalf, 
the  said  local  hoard  has  executed  the  works  mentioned 
or  referred  to  therein. 

And  whereas  the  expenses  inoorred  by  the  said  local 
board  in  so  doing  amoont  to  the  snm  of  ^SSL  la.  3d. 

And  whereas,  John  Heni^  Cole  Bowen  Homibrook,  the 
surveyor  to  the  said  local  board,  has  settied  the  propor- 
tions of  the  said  expenses  to  be  paid  by  the  owners  in 
default  according  to  the  frontages  of  tneir  respective 
premises. 

Now,  therefore,  the  said  local  board  hereby  gives  you 
notice  that  the  amount  of  the  proportion  of  the  said 
expenses  to  be  paid  by  you  according  to  the  frontage  of 
of  your  premises  upon  the  said  street  as  so  settied  by 
the  said  surveyor  is  221.  7^. 

Given  under  my  hand  this  12th  April  1875.  By  order 
of  the  said  local  board. 

QhkiK  J.  Gbscb, 
Town  Clerk  and  Clerk  to  the  said  Local  Board. 

The  said  justices  also  found  that  the  respondent 
did  not  give  written  notice  to  the  appellant  that 
he  disputed  such  apportionment  within  three 
months  from  the  date  of  service  of  the  notice  of 
apportionment,  as  prescribed  by  the  statute  in  that 
behalf. 

That  the  said  urban  sanitary  authority  did  not 
resolve  and  declare  the  said  expenses  should  be 
private  improvement  expenses. 

That  the  appellant,  on  the  31st  Julv  1875,  caused 
a  copy  of  the  notioe  annexed,  marked  B.,  being  as 
follows  : 

Sir, — The  apportionment  made  by  the  borough  sur- 
veyor of  the  costs  of  executing  the  works  of  improve- 
ment to  the  road,  of  which  you  have  had  notioe, 
having  now  become  binding  and  conclusive,  I  have  to  re- 
quest you  to  pay  Jt  ,  the  lum  assessed  upon  you, 
to  the  treasurer,  Mr.  Wm.  Stenning,  of  Brighton-zoad, 
Bedhill,  within  fourteen  days  from  this  day,  whose  re- 
ceipt will  be  your  discharge. — I  am,  sir,  your  obedient 
servant,  Clair  J.  Guci, 

Town  Clerk. 

Bedhill,  Surrey,  Slst  July,  1875. 
To 
to  be  served  on  the  respondent,  his  name,  and  the 
amount  due  from  him  boinc  filled  in  in  accordancn 
with  the  apportionment  of  expenses  made  by  the 
surveyor. 

That  the  respondent  failed  to  pay  the  amount 
assessed  upon  him,  and  the  appellant,  on  the  31st 
Jan.  1876,  made  the  complaint  hereinbefore  referred 
to  before  Sir  Valentine  Fleming,  Knight,  one  of 
Her  Majesty's  justices  of  the  peace  for  the  said 
borough. 

5.  lb  was  contended,  on  the  part  of  the  respon- 
dent, that  Jervis's  Act  (11  &  12  Vict.  c.  43),  s.  11, 
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goremed  this  oasoy  and  that  the  complain^*  was 
iK»t  made  within  six  calendar  months  from  the 
time  when  the  matter  of  snoh  complaint  arose. 

That  if  a  notice  of  demand  was  necessary  the 
said  notice  of  apportionment  serred  on  the  respon- 
dent on  the  IStn  April  1875,  was  a  sufficient  de- 
mand. 

That,  at  the  expiration  of  the  three  months 
withm  which  time  the  respondent  could  dispute 
the  apportionment,  viz.,  on  the  Idth  July  1875, 
the  matter  of  such  complaint  arose,  and  that  the 
six  calendar  months  allowed  began  to  run  from 
that  date,  and  that,  inasmuch  as  the  complaint 
was  not  made  by  the  appellant  until  the  81st 
Jan.  1876,  it  was  too  late,  and  that  it  must  be  diu- 
misaed. 

It  was  also  contended  by  the  respondent  that 
assuming  a  demand  was  necessary,  and  that  the 
notice  of  apportionment  was  not  a  sufficient 
demand,  and  that  the  notice  dated  the  dlst  July 
1875,  served  on  the  respondent  on  that  day,  was  a 
sufficient  and  only  demand  by  the  appellant,  and 
that  the  matter  of  such  complaint  only  arose  on 
the  service  of  such  notice,  and  began  to  run  from 
■nch  date;  then  that  such  complaint  was  not 
made  in  due  time,  because  the  notice  having  been 
served  on  the  81st  July,  and  the  complaint  having 
been  made  on  the  81st  Jan.  1876,  it  was  not 
within  six  calendar  months  as  prescribed  by 
Jervis's  Act. 

In  support  of  his  first  contention  respondent  re- 
lied on  the  case  of  Jacomb  v.  Dodgson  (^  L.  J.  Bep. 
113,  M.  0.). 

It  was  also  contended  by  the  respondent  that 
inasmuch  as  the  local  board  had  not  declared  the 
said  expenses  to  be  private  expenses,  no  notice  of 
demana  for  payment  was  necessary,  and  that  the 
only  intimation  the  respondent  was  entitled  to  was 
the  notice  of  the  apportionment  by  the  surveyor 
and  the  amount  pavable  by  the  respondent. 

6.  On  the  part  of  the  appellant  it  was  contended 
that  a  notice  of  demana  was  necessary,  that  the 
notice  of  apportionment  served  on  the  respondent 
on  the  13th  April  1875,  was  not  a  demand,  but 
that  the  notice  served  by  the  appellant  on  the 
Slst  July  1875,  was  the  first  and  le^  demand. 

That  the  matter  of  complaint  did  not  begin  to 
ran  fi-om  and  after  the  expiration  of  the  three 
months  within  which  the  respondent  could  dis- 
pute the  apportionment,  but  from  and  after  the 
service  of  tne  notice  of  the  Slst  July  1875. 

That  although  such  notice  was  served  on  the 
81st  July  1875,  and  the  complaint  was  not  made 
until  31st  Jan.  1876,  it  was  made  within  the  six 
calendar  months  prescribed  by  Jervis's  Act. 

The  appellant  atso  relied  on  the  62nd  section  of 
the  Local  Government  Act  (21  A  22  Yict.  c.  98). 

The  said  justices,  hovrever,  being  of  opinion 
that  inasmuch  as  the  local  board  had  not  declared 
the  said  expenses  to  be  private  improvement  ex- 
penses, a  demand  for  payment  of  the  proportion 
was  unnecessary ;  ana  that  if  any  demand  were 
necessary  the  notice  of  apportionment  served  on 
the  respondent  on  the  13th  April  1875.  was  a  suffi- 
cient notice  of  demand,  and  being  also  of  opinion 
that  the  matter  of  such  complaint  arose  at  the 
expiration  of  the  three  months  after  service  of  the 
sftid  notice  of  apportionment,  within  which  the 
respondent  could  dispute  such  apportionment, 
found  that  the  complamt  had  not  been  made  within 
six  calendar  months  prescribed  by  Jervis's  Act. 
And  they  being  also  of  opinion  thiat  if  a  demand 


were  necessary,  and  if  such  notice  of  apportionment 
were  not  a  sufficient  demand,  but  the  notice  of  the 
81st  July  1875,  was  the  legal  demand,  they  foimd 
that  the  complaint  had  not  been  made  within  the 
six  calendar  months  prescribed  by  the  Act  afore- 
said, and  accordingly  gave  their  determination 
against  the  appellant  in  the  manner  and  on  the 
ffrounds  before  stated.  In  coming  to  the  above 
determination  the  said  justices  were  guided  by  the 
case  of  Jacomb  v.  Dodgson  (8  B.  St  S.  461),  EddUB- 
ion  V.  Fra/nds  (7  C  B.,  N.S.,  568),  WUaon  v.  Mcuyor 
of  Bolton  (L.  Bep.  7  Q.  B.  105). 

8.  The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  this  oonit,  therefbre. 


First.  Whether,  as  the  local  board  had  not 
declared  the  said  expenses  to  be  improvement 
expenses,  a  demand  was  necessary,  and  ii  necessary 
whether  the  notice  of  apportionment  was  a 
sufficient  notice  of  demand  in  point  of  law. 

Secondly.  Whether  the  matter  of  the  complaint 
arose  at  the  expiration  of  the  three  months  after 
the  service  of  the  said  notice  of  apportionment,  or 
upon  the  service  of  the  notice  of  81st  July  1875, 
and  whether  in  either  case  the  complaint  was 
made  within  the  time  prescribed  by  11  A  12  Yiot. 
c.  48  s.  11. 

9.  And  the  court  is  humbly  solicited  according 
to  the  power  vested  in  the  court  bv  the  said 
statute  20  &  21  Yict.  c.  48,  to  remit  tne  oaae  to 
the  said  justices,  with  the  opinion  of  tiie  court 
thereon,  or  to  make  Bach  other  order  as  to  the 
court  may  seem  fit. 

Broum,  Q.C.  (with  him  Olen),  argued  for  the 
appellant. — ^The  expenses,  which  were  duly  in- 
curred in  thin  case  under  sect.  69  of  the  Iriblio 
Health  Act  1848  (11  &  12  Yict.  c.  63),  "  may  be 
recovered  from  the  last  mentioned  owners  (ije. 
owners  in  default)  in  a  summary  manner,  or  the 
same  may  be  declared  by  the  order  of  the  sale 
local  board  to  be  private  improvement  expensest 
and  be  recoverable  as  such  in  the  manner  nerein- 
after  provided."  Sect.  90  provides  fbr  the 
recovery  of  expenses  "  which  b  v  this  Act  are,  or 
by  the  said  local  board  shaU  be,  declared  to  be 
private  improvement  expenses,"  firom  the  ocoa- 
piers  by  instalments  over  any  period  not  exceeding 
thirty  years.  By  sect.  63  ol  the  Local  €k>vem- 
ment  Act  1858  (21  &  22  Yict  a  98),  in  cases  under 
the  Act  of  1848  where  expenses  are  payable  by 
owners,  "  and  such  expenses  have  been  settled  and 
apportioned  by  the  surveyors  as  payable  by  sudii 
owner,  such  apportionment  shall  be  binding  and 
oonclusive  upon  such  owner,  unless  within  the 
expiration  of  three  months  from  the  time  of  notice 
bemg  given,  by  the  local  board  or  their  surveyor, 
of  the  amount  of  the  proportion  so  settled  by  the 
said  surveyor  to  be  due  from  such  owner,  he  shall 
by  written  notice  dispute  the  same."  The  ques- 
tion raised  by  this  case  is  whether  these  expenses, 
although  admittedly  not  technically  private  im- 
provement expenses,  must  not  be  subject  to  the 
provision  in  the  previous  sect.  62  of  this  Act  of 
1858.  '*  In  all  summary  proceedings  by  a  local 
board  for  the  recovery  of  expenses  incurred  by 
them  in  works  of  private  improvement,  the  time 
within  which  such  proceedings  may  be  taken  shall 
be  reckoned  from  the  date  of  the  service  of  notice 
of  demand."  If  a  notice  of  demand  be  necessary 
in  this  case,  the  appellant  further  contends  that 
the  notice  of  apportionment,  which  merely  ^vea  the 
contributors   an   opportunity   of   disputing   the 
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amonntB  claimed  from  them,  eamiot  be  each  a 
notioe  cf  demsBd  aa  this  aeotion  refers  to  Jacomh 
▼.  Dodgmm  (3  B.  &  S.  4(61),  is  an  authority  that 
the  BIZ  montfaa'  limitation  of  sammarr  prooeed- 
ingB  does  not  begin  to  ran  until  after  the  expira- 
tion of  three  months  from  the  notice  of 
anporiaon  men  t,  and  in  that  case  a  demand  was  made 
after  the  three  months  had  oondaded.  No  oaae 
treats  a  notioe  of  apportionment  as  a  demand  for 
payment. 

LalbdlmondAen  t.  Adduont  1  E.  &  E.  41 ; 

Eddiuton  y.  FramcU,  7  G.  B.,  N.  S.,  568 ; 

WiUon  T.  Ma/ycr  of  Bolton,  L.  Bep.  7  Q.  B.  105. 

Thesiger,  Q.C.  (with  him  FuiUourton),  for  the 
respondents. — None  of  the  cases  touch  this  par- 
tioular  p(nnt»  but  they  are  all  consistent  with  -a 
distinction  between  private  improvement  ex- 
penses and  those  which  are  payable  by  the  owners. 
There  is,  too,  no  form  of  demand  given  in  any  of 
the  statutes,  and  it  may  well  be  that  this  notice  of 
apportionment  should  satisfy  the  demand  for  pay- 
ment required  b^  the  62nd  section  of  the  Act  of 
1859.  It  oontams  all  the  necessary  words,  as 
much  as  the  account  in  WiUon  v.  Mcvyor  of 
Bolton,  whioh  Lush,  J.,  considered  a  demand  of 
payment. 

jBraum,  Q.O.,  in  reply.  Our.  adv.  vuU. 

AfrU  18. — ^Fixu),  J.  delivered  the  judgment  d 
Mellor,  J.  and  himself. — ^This  is  a  case  stated  by 
justices  of  the  peace  for  the  borough  of  Beigate, 
for  the  purpose  of  obtaining  the  opinion  of  the 
oourt  on  certain  questions  of  law.  l^e  appellants 
are  the  council  of  the  said  borough,  bemg  the 
urban  sanitary  authority  for  the  district.  The 
respondent  is  the  owner  of  property  within  the 
diatrict  abutting  upon  a  private  street,  not  being 
a  highway,  called  Earlswood-road,  which  street 
was  not  sewered,  levelled,  payed,  flagged,  and 
channelled  to  the  satis&ction  of  the  appellants. 
The  appellants,  on  the  7th  March  1875,  in  pur- 
Buanoe  of  the  69th  section  of  the  Public  Health 
Act  of  1848,  ^ve  notice  to  the  respective  owners 
of  the  prenuses  fix)nting  such  street,  requiring 
them  to  sewer,  level,  pave,  flag,  and  channel  tJie 
same  within  a  specined  time.  Saoh  notice  not 
having  been  complied  with  by  such  owners,  the 
m)ellants  executed  the  works  referred  to  therein, 
the  expenses  incarred  in  so  doing  amounting  to 
the  sum  of  6382. 1«.  Sd.,  and  on  ti&  completion  of 
the  works  the  appellants'  surveyor,  in  accordance 
with  the  same  section,  duly  apportioned  the 
expenses  which  had  been  so  incuned  between  the 
several  owners  in  default,  according  to  the  frontage 
of  their  respective  premises;  and  on  the  12th 
April  1875,  tne  appellants  served  upon  the  respon- 
doats  a  notice  of  such  apportionment  as  required 
by  the  63rd  section  of  the  Local  Government  Act 
1858,  by  which  they  gave  him  notice  that  the 
amount  of  the  proportion  of  the  said  expenses  to 
be  paid  by  him,  according  to  the  frontage  of  his 
premises,  was  221.  Is,  The  respondent  did  not 
give  any  notice  to  dispute  the  apportionment 
within  the  three  months  limited  by  the  63rd 
section,  the  effect  of  which  was  that  the  appor- 
tionment became  binding  and  conclusive  upon 
him.  On  31st  July  1875,  the  appellants,  who  have 
never  declared  that  the  said  expenses  should  be 
private  improvement  expenses,  served  upon  the 
yeepondent  a  notioe  requesting  him  to  pay  the 
said  22L  7«.  so  assessed  upon  him  to  the  treasurer 
within  fourteen  days,  and  the  respondent  not 
having  paid  the  amount  so  assessed,  the  appel- 


lants, on  the  3lBt  Jan.  1876,  preferred  the  present 
complaint,  bv  way  of  summary  proceeding,  for  the 
recovery  of  that  sum.  The  complaint  came  on  to 
be  heard  before  the  justices  on  the  15th  May  1876, 
when  thev  dismissed  the  same,  but  submitted  to 
us  the  following  questions  of  law :  First,  whether, 
as  the  local  board  had  not  declared  the  said 
expenses  to  be  private  improvement  expenses,  a 
demand  was  necessary,  and  if  neoessajy,  whether 
the  notice  of  apportionment  was  sufficient  notioe 
cf  demand  in  point  of  law;  secondly,  whethei 
the  matter  of  the  complaint  arose  at  the  expiration 
of  the  three  months  after  the  service  of  the 
said  notioe  of  apportionment,  or  upon  the  service 
dt  the  notice  of  tne  31st  July  1875 ;  aad  whether  in 
either  case  the  complaint  was  made  within  the  time 
prescribed  by  the  11  k  12  Yict.  c.  43  s.  11.  Upon 
the  argument  before  us  it  was  contended  by  Mr. 
Brown,  on  the  part  of  the  appellant,  that  a  demand 
was  necessary,  and  that  the  complaint  was  pre- 
ferred in  due  time,  as  being  within  six  months 
from  the  time  of  the  servioe  of  the  demand  of 
the  31st  July ;  and  in  support  of  this  contention 
he  relied  upon  the  latter  part  of  the  62nd  section 
of  the  Local  Gk>vemment  Act  of  1858,  which  enacts 
that "  in  all  summary  proceedings  by  a  local  board 
for  the  recovery  of  expenses  incurred  by  them  in 
works  of  private  improvement,  the  time  within 
which  such  proceedings  may  be  taken  shall  be 
reckoned  from  the  date  of  the  servioe  cf  the  notice 
of  demand,"  which  he  contended  applied  to  the 
complaintpreferred.  On  the  part  of  the  respon- 
dent Mr.  Thesiger  admitted  that  if  a  demand  was 
necessary,  and  if  the  notice  of  the  7th  April  was 
not  (as  he  contended  it  was)  a  demand  within  the 
meaning  of  the  statute,  the  complaint  waa  duly 
preferred  within  six  months  from  the  time  of  the 
service  of  the  demand  of  the  31st  July,  accordmg 
to  the  general  rule  with  regard  to  the  computation 
of  the  time  within  which  an  act  is  to  be  done; 
and  as  we  are  of  that  opinion,  we  answer  that 
assuminp^  tluit  the  matter  of  oomplaint  arose  from 
the  service  of  that  notioe  of  demand,  the  oomplaint 
was  preferred  in  due  time.  Mr.  Thesiger,  how 
ever,  denied  that  the  latter  part  of  the  62nd  section 
was  applicable  to  the  present  case,  which  he  said 
was  governed  by  the  general  enactment  of  the 
11th  section  of  the  11  &  12  Yict.  o.  43;  and  he 
furth^  contended,  that  even  if  a  demand  was 
necessary,  the  notice  of  apportionment  of  the  12th 
April  amounted  to  such  a  demand,  and  that  the 

Sshod  of  limitation  ran  therefore  from  that  date, 
efore  stating  the  reasons  which  have  induced  us 
to  come  to  a  conclusion  la  fiivour  of  the  appellant, 
upon  the  true  constroction  of  the  62nd  section  of 
the  Act  of  1858,  it  is  advisable  to  refer  to  the 
general  policy  and  provisions  of  the  statutes  bear- 
ing upon  the  (^juestions  standing  for  our  decision* 
One  of  the  principal  objects  of  these  statutes  is 
to  promote  the  public  health  by  means  of  securing 
the  execution  of  the  works  upon  private  property, 
calculated  to  render  them  heaUhy  in  themselves 
and  innocuous  to  the  public  health;  and  Uie 
statutes,  consequently,  provide  for  the  execution 
of  such  works  in  the  first  instance  by  the 
owners  or  occupiers  of  the  property  upon 
which  they  are  to  be  executed,  and  in  their 
default  by  the  local  authority.  Bat  inasmuch 
as  these  works,  at  the  same  time  they  sub- 
serve the  public  hesdth,  also  improve  the  property 
upon  whioh  they  are  executed,  the  Legislature 
provides  means  for  recouping  to  the  public  autho- 
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^ity  the  ezpenseB  thas  inonrred.    In  a  case  like 
the  present,  where  the  works  are  executed  under 
the  powers  conferred  upon  the  local  authority  by 
the  69th  section  of  the  Public  Health  Act  1848, 
there  are  two  modes  provided  for  recovering   uch 
expenses,  first,  the  total  amount  of  expense  is 
apportioned  amongst  the  owners  of  the  premises 
supposed  to  be  improved  and  benefitea  by  the 
works,  according  to  their  several  frontages,  and 
then  the  amount  so  apportioned  is  to  be  recovered 
by    summary   proceeaings    taken   by  the    local 
authority    against    such    owners;    secondly,   by 
declaring  the  expenses  to  be  private  improvement 
expenses.    The  result  of  the  first  mode  is  to  throw 
the  expenses  either  in  one  sum  or  by  instalments 
(sect.  14(6)  upon  the  owners;  thai  of  the  second 
is  to  throw  the  expenses    in  any   event  over  a 
period  of  years  (sect.  90),  and  so  throw  a  portion 
of  the  expense  upon  the  occupier  or  person  naving 
a  less  interest  than  the  whole  fee  simple  (sect.  91). 
The  course  of  proceeding  when  the  first  mode 
is  adopted  is  aa  above  mentioned  for  the  surveyor 
to  apportion  the  total  expenses  of  the  execution 
of  the  works  amonsst  the  different  owners  of  the 
land  presumedly  benefited  by  their   execution, 
accoroing  to  frontages,  and  such  apportionment 
is  conclusive  upon  each  owner  at  the  expiration 
of  three  months  from  the  service  of  a  notice  of 
the  apportionment   upon  him:  (Sect.  63  of  the 
Act  of  1858).    The  course  of  proceeding  when  the 
expenses  are  either   by  enactment  private  im- 
provement expenses  (sect.  76),  or  are  declared  by 
the  local  authority  to  be  such,  is  for  the  authority 
to  make  a  rate  for  the  amount  of  expenses  upon 
the  occupiers  of  the  premises  in  respect  of  which 
they  have  been  incurred,  called  a  private  improve- 
ment rate,  sufficient  to  discharge  such  expenses 
(sect.  90,  Act  of  1848),  and  to  enforce  the  payment 
of  the  sum  assessed  in  default  of  payment, "  when 
due,   and  for   fourteen    days  after  demand   in 
writing,"  by  proceedings  before  a  justice :  (sect. 
108).    These  oeing  the  general  provisions  of  the 
statutes  in  question,  the  question  uxx>n  which  our 
judgment  is  aslsed  arises,  viz..  Whether  the  latter 
part  of  the  62nd  section  of  the  Act  of  1858  applies 
to  the  summary  proceedings  against  the  owners 
referred  to  in  the  69th  section  of  the  Act  of  1848, 
so  as  by  implication  to  make  a  demand  neces- 
sary, from  notice  of  which  the  period  of  limita- 
tion is  to  be  reckoned,  or  whether  it  is  limited 
to  the  second  mode  of  recovering  the  expenses 
incurred,  viz.,  when  they  are  declared  to  be  private 
improvement  expenses,  and  a  rate  is  made  upon 
the  occupier.    Now    the   present    complaint    is 
undoubtedly  a  summary  proceeding,  and  in  the 
language  of  the  62nd  section  the  expenses  are 
sought  to  be  recoverable  fin  a  summary  manner, 
and  the  only  question  can  be  whether  the  next 
following  words  in  the  62nd  section,  viz.,  "in- 
curred in  works  of  private  improvement  '*  are  used 
in  the  general  sense  of    works   executed  upon 
private  propertv,  and  t^ndin^  to  improve  them,  or 
are  to  be  limited  to  expenses    declared  to  be 
private  improvement  expenses,  and  for  which  a 
private  improvement  rate  has  been  made.     Now 
it  mu8t  be  observed  that  if  the  narrower  sense  is 
pat  upon  these  words,  this  branch  of  the  62nd 
section  would  be  rendered    superfluous:    for  as 
already  pointed  out  bv  the  express  language  of  the 
103rd  section  of  the  Act  of  1848,  proceedings  can- 
not be  takifti  to  recover  the  sum  assessed  in  a  rate 
made   for  private  improvement  expenses,    until 


fourteen  days  after  it  has  been  lawfnlljr  demanded 
in  writing,  and  as  such  a  demand  is  therefore 
necessary  to  make  the  "matter  of  complaint" 
complete,  the  six  months  limitation  provided  by 
t^  e  11  &  12  Vict.  c.  43,  applies  to  that,  and  the 
e  lactment  of  the  62nd  section,  if  so  limited,  was 
therefore  unnecessary.  We  think,  therefore,  we 
are  well  warranted  in  holding  that  when  the  Legis- 
lature savs  that  the  time  is  to  be  reckoned  as  in 
the  62nr  section  in  **  all  "  summary  proceedings, 
their  object  was  to  extend  the  demand  to  proceed- 
ings like  the  present,  in  order  that  the  owner  liable 
might  have  a  distinct  written  demand  before  he 
could  be  compelled  to  pay.  It  is  no  doubt  true  that 
in  the  69th  sect,  a  provision  is  made  for  giving  the 
oWner  a  notice  of  the  apportioned  sum  which  he 
is  alleged  to  be  liable  to  pay;  but  no  such 
provision  is  found  in  sects.  49,  51,  54,  58,  and  60, 
in  which  similar  summary  proceedings  are  pro- 
vided for  recovery  of  similar  expenses,  and  witnout 
a  demand  the  party  liable  would  be  exposed  to  pro- 
ceedings the  moment  the  works  were  completed, 
withoat  having  any  means  of  knowing  the  amount 
of  his  liability,  or  that  it  had  in  fact  accrued.  We 
think,  therefore,  that  the  Legislature  has  de- 
signedly made  use  of  the  larger  words,  "  works  of 
public  improvement,"  instead  of  the  narrower 
ones,  **  expenses  declared  to  be  private  improve- 
ment expenses."  No  doubt  some  little  dimonlty 
arises  in  this  construction  from  the  concluding 
language  of  the  62nd  section,  which,  in  speaking 
generally  of  the  service  of  "  notice  of  demand  "  as  of 
a  known  and  existing  rea  uisi  te,  instead  of  specifically 
enacting  that  a  demand  shall  be  made,  seems  to 
imply  the  existence  of  some  prior  specific  legislative 
enactment  requiring  a  demand ;  but  it  is  to  be  ob- 
served that  in  the  103rd  section  the  demand  is  in- 
troduced in  somewhat  the  same  language  of  con- 
dition, and  we  do  not  think  that  this  difficulty  (if 
it  be  one)  is  sufficient  to  outweigh  the  course  of 
reasoning  which  induces  us  to  answer  the  first 
question  put  to  us  by  saying  that  a  demand  is 
necessary,  from  which  the  six  months  in  the  11th 
&  12th  Yict.  c.  43,  s.  11,  is  to  be  reckoned.  In 
the  coarse  of  the  argument  various  cases  were 
referred  to  by  one  side  or  the  other  in  support 
of  their  contention.  The  case  of  Jacomb  v.  Dodgion 
(3  B.  &  S.  461),  which  was  .first  cited,  is  clearly  aa 
authority  for  holding  that,  at  all  events,  the  period 
of  three  months  from  the  notice  of  apportion- 
ment, which  is  the  period  given  to  the  owner 
within  which  he  may  dispute  the  apportionment, 
is  to  be  excluded  from  the  computation  of  the  six 
months  within  which  the  oompiaiut  is  to  be  made ; 
but  as  in  that  case  there  was  a  demand  made  at 
the  expiration  of  these  three  months,  the  decision 
does  not  appear  to  be  in  opposition  to  the  conolu- 
sion  at  which  we  have  arrived  upon  principle. 
The  principle  upon  which  tne  case  of  Addi$an  v. 
Ldbcumondiere  (1  E.  &  E.  41)  is  decided  is  in 
accordance  with  our  decision;  and  the  case  ot 
Eddlegton  v.  Franks  (7  G.  B.,  N.  S.,  568),  although 
at  first  sight  apparently  an  authority  to  the  con- 
trary, is  not  so  really,  for  although  the  case  was 
decided  after  the  passing  of  the  Local  (srovemment 
Act  of  1858,  the  proce^iings  in  question  in  that 
case  had  taken  plaoe  before  its  passing,  and  the 
court,  uxx>n  that  ground,  declined  to  apply  the 
62nd  section  of  the  Act  to  proceedings  commenced 
before  its  passing.  This  being  so,  the  question 
tben  arises,  whether  the  notice  of  apportionment 
of  the  12th  April  was  a  sufficient  demand,  within 
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the  62nd  section,  and  we  answer  that  question  in 
the  negative.  Our  reasons  for  this  are  that  notice 
of  apportionment  is  desired  to  fulfil  a  very  dif- 
ferent office  from  the  notice  of  demand.  It  is  a 
step  in  the  machinery  provided  for  the  purpose  of 
ascertaining  the  liabihty  of  the  owner;  there  is 
not  at  the  time  it  is  served  any  liability  to  pay  the 
apportioned  sum,  nor  can  there  be  until  the  lapse 
of  three  months  afterwards,  and  in  the  event  of 
the  owner  successfully  disputing  the  apportion- 
ment, that  sum  so  apportioned  will  never  become 
due.  What  we  think  the  62nd  section  requires  is 
such  a  document  as  shall  bring  clearly  and 
pointedly  to  the  mind  ot  the  person  in  default 
that  he  is  then  required  to  pay  the  sum  which  has 
been' in  some  way  found  to  be  due  from  him.  With 
these  answers,  therefore,  we  remit  this  case  to  the 
justices  for  fmrther  adjudication. 

Judgment  for  ctppeUant, 

Solicitors  for  appellant,  Nicol,  Son,  and  Jones, 

Solicitors  for    respondent,   Morrisons,    for    0, 
Carter  Morrison,  Beigate. 

Solicitor  for  the  justices,  J,  Merrick  Head. 
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Monday,  April  23, 1877. 
SoPBS  v.  Matok  of  Basingstoke  anb  othbbs. 

Municipal  election —  Objection  to  'nominaiion  paper 
— Sittiotion  of  qucdifying  property  of  seconder — 
Immaterial  misdescrvptioru — Mtmicipal  Elections 
Act  1876  (38  ^  39  Vict,  c,  40). 
Svh'Sect.  2  of  sect,  1  of  the  Municvj^al  Elections 
Ad  1875  requires  thai  at  any  municipal  election 
every  candidate  shaU  he  nominated  in  writing 
stibscribed  by  two  enrolled  burgesses  of  the  borough 
or  ward  for  which  the  election  is  held  as  proposer 
and  seconder,  and  by  eight  other  burgesses  as 
assenting  to  the  nomination.  The  first  schedule 
to  the  Act  provides  a  form  of  nomination  paper, 
to  which  is  appended  afoot-note  to  the  effect  that 
"  the  number  on  the  burgess  roll  of  the  burgess 
subscribing,  with  the  situalion  of  the  property  in 
respect  of  which  he  is  enrolled  on  the  burgess 
roU,*'  must  be  added. 
The  situMion  of  the  property  in  respect  of  which  a 
seconder  of  a  candidate  subscribed  a  nomination 
paper  was  entered  as  "  High-street,**  The  name 
had  recenO/y  been  changed  to  "  Winchester-street" 
There  was  no  dispute  as  to  the  identity  of  the 
seconder.  The  nomination  paper  was  objected  to 
as  irregular,  and  the  mayor  allowed  the  objection, 
when  the  other  candidates  were  returned  without 
a  contest.  Upon  appeal  it  was 
Held  thai  the  misdescription  was  immaterial,  and 

thai  the  election  was  therrfore  void, 
John  Bubobss  Sofes  presented  a  petition  under 
the  Municipal  Elections  Acts  1872  and  1875,  to  the 
oourt  to  the  following  effect.  He  stated  that  he 
was  a  candidate  for  the  office  of  councillor  of  the 
borough  of  Basingstoke,  at  the  election  held  on 
let  Nov.  1876 ;  tluLt  he  was  duly  nominated  by  a 
nomination  paper,  subscribed  by  two  enrolled  bur- 
gesses of  the  said  borough  as  proposer  and  seconder, 
and  by  eight  other  burgesses ;  thiat  an  objection  was 
taken  to  his  nomination  paper  before  the  mayor  of 
the  said  borough,  upon  the  ground  that  the  situation 
of  the  property  in  respect  of  which  his  seconder 


was  enrolled  on  the  burgess  list  was  improperiy  de- 
scribed upon  his  nomination  paper  as  being  "  Migh- 
street,"  whereas  the  property  is  describMl  on  the 
burgess  roll  as  being  "  Winton-street  ;'*  that  Hi^^h- 
street  is  the  name  by  which  the  street  in  question 
was  and  is  generally  known,  its  name  having  been 
very  recently  changed  to  Winchester  or  Winton- 
street ;  that  no  one  could  be  misled  by  its  being 
called  High-street,  and  that  the  Mayor  gave  his 
decision  allowing  the  objection,  whereby  the  peti- 
tioner lost  his  election.  The  petitioner  prayed 
that  the  election  might  be  determined  to  be  void. 
A  special  case  was  subsequently  ordered  to  be 
stated  for  the  opinion  of  the  court,  pursuant  to  35 
A  36  Vict.  c.  60,  s.  15,  sub-sect.  6,  and  rule  37  of 
Michaelmas  Term  1872. 

The  special  case  stated  the  facts  above-men* 
tioned,  and  set  out  the  subscription  of  the  seconder 
of  the  nomination  paper  as  loUows :  "  649,  John 
Owen,  of  High-street  It  added  that  the  name 
painted  upon  the  street  in  question  is  '*  Win- 
chester-street." The  question,  therefore,  left  for 
the  opinion  of  the  oourt  was,  Whether  the  objec- 
tion was  good  in  substance?  Should  the  court  be 
of  that  opinion,  judgment  was  to  be  given  for 
the  respondents ;  if  otherwise,  for  the  petitioner. 
Costs  were  to  be  in  the  discretion  of  the  court. 

Charles,  Q.G.  and  Lord,  for  the  petitioner. — ^The 
seconder  was  sufficiently  described.  In  Knowles 
V.  Brooking  (2  0.  B.  226),  an  objector's  place  of 
abode  being  wrongly  described  on  the  list  of 
voters,  he.  in  the  signature  to  his  notice  of  objec- 
tion, gave  his  true  place  of  abode,  and  not  the 
abode  mentioned  in  the  register,  and  it  was  held 
that  the  notice  was  correctly  signed.  They  cited 
Bear  y.  Jones  (a). 

Grump,  for  the  respondents. — ^The  question  is 
whether  any  address  other  than  that  on  the  bur* 
gess  roll  can  be  subscribed  by  a  person  nomina- 
ting another  for  a  municipal  office.  The  burgess 
roll  is  the  only  document  by  which  the  ma;^or  can 
be  guided.  In  a  large  town  it  is  impossible  for 
the  mayor  to  know  every  one,  and  in  a  small  town 
he  is  not  called  upon  to  make  use  of  what  private 
knowledge  he  has.  Under  5  &  6  Will.  4.  c.  76,  nomi- 
nations were  oral  and  not  written,  and  the  persons 
nominated  could  be  identified.  Sect.  142  of  that 
Act  provided  for  inaccuracies  in  voting  papers. 
The  Act  which  afterwards  introduced  nomination 
papers  made  no  provision  for  inaccuracies  in  them, 
although  it  continued  the  saving  clause  of  the 
earlier  Act :  (Malher  v.  Brown,  L.  Kep.  1  G.P.  659 ; 
34  L.  T.  Bep.  N.  8.  869).  So  long  as  there  is  any 
inaccuracy  it  is  immaterial  in  what  part  of  the 
paper  it  is.  The  description  must  strictly  comply 
with  the  requirements  of  the  Act. 

Reg  V.  FUntu,  L.  Bep.  4  Q.  B.  346  ; 

Catoer  ▼.  Rf^terts,  25  L.  T.  Bep.  N.  S.  751. 

{a)  In  Beivr  y,  Jones,  Docvrra,  and  PapiJlon,  a  case 
heard  in  the  Common  Pleas  DiTiaion  on  Jan.  20.  1877, 
the  petitioner  was  nominated  as  a  oandidate  for  eleotion 
to  the  offioe  of  ooTmoUlor  of  the  borough  of  Coloheeter ; 
and  it  was  objected  to  his  nomination  pap«r  that  his 
'^plaoe  of  abode"  was  entered  as  of  ^*8t.  Botolph's 
House,"  whereas  against  his  name  on  the  burgess  roll 
was  entered  "St.  Botolph's  House,  Magdalen-street." 
The  defendant  Papillon,  who  was  then  mayor,  allowed 
the  objeotion. 

Lord  CoLBBiDOB,  C.  J.  and  Obovb,  J.  held  that,  taking 
a  common  sense  view  of  the  case,  the  place  of  abode  wa« 
sufficiently  described,  there  being  no  assertion  that  it 
did  not  sufficiently  designate  the  residence  of  the  oandi- 
date ;  and  overruled  the  objection,  with  costs  against  all 
the  respondents  ezcent  the  mavor. 
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Dbvhav,    J»  —  Judgment    mnst   be   for   the 
petitioner,  who  fiays  ihaA  Hi^h-etreet  is  the  name 
whereby   the   street   was  and  stdU  is  genenolly 
known,  in  which  the  property  of  his  seconder 
is  Bitnate,  that  the  name  of  the  street  has  only 
very  recently  been  changed  from  Hish-street  to 
Winchester  or  Winton  street,  and  Sxat  no  one 
in  Isot  was  or  coold  be  misled  by  the  description 
thereof   as   High-street,  instead  of  Winchester 
or   Wintoa*street;    which    facts    are    admitted 
bv   the   respondents.    The   actaal    c^aestioa   is 
whether  a  person  who  signs  a  nomination  paper  as 
a  seoonder  of  a  candidate  for  deotion  to  a  mnni- 
oipal  ofiloe,  and  usee  his  own  name  and  number  on 
tn(B  biusess  roll,  adding  as  his  residence  the  hoose 
in  which  he  really  resides,  but  naming  the  street 
in  whioh  it  is  sitnated  by  a  name  which  it  recently 
bare,  complies  with  the  provisions  of  tiie  Municipfil 
XleolionB  Act  1875.    Onr  decision  tnms  npon  the 
oonBtmotion  of  snb-sect.  2  of  sect.  1  of  that  Act, 
which  requires  that  every  candidate  for  a  muni* 
oipal  o£Bioe  shall  be  nominated  in  writing,  and  his 
nomination  paper  subscribed  by  two  burgesses  as 
proposer  ana  seocmder,  and  by  eight  other  bur^sses 
as  assenting  to  the  nomination.    It  is  not  objected 
that  the  names  and  places  are  not  mentioned,  but 
that  the  descriptions  vary  from  the  form  No.  2  bv 
the  first  aohedule  to  the  Aot  required  to  be  fol- 
lowed»at  least  in  substance,  by  the  sub-section 
above.    But  there  is  a  foot-note  to  the  exemplar 
■i^patnres,  "  G.  H.,  of  .  .  .  .*'  &o.,  in  the  form  re- 
qoiring  the  addition  of ''  the  number  on  the  burgess 
roll  of  thebur;g;eHa  subscribing,  with  l^e  situation  of 
the  property  m  respect  of  which  he  is  enrolled  on 
the  burgess  roll."    This  provision,  relating  to  the 
situation  of  the  qualifyinff  property,  is  uie  one 
upon  which  the  dispute  nas  arisen.    It  csnnot 
be  necessary  that  the  description  of  a  burgess 
upon  a  nomination  paper  should  be  exactly  the 
same  as  that  ufwu  the  burgess  rolL    There  are 
many  cases^  in  which  there  ma^  be  a  Surer  descrip- 
tion.   For  instsnoe,  a  sub-division  of  a  street  may 
have  taken  place.    A  High  street  may  have  been 
divided  into  several  streeto,  terraces,  places,  or 
crescento.    No.  6,  High-street,  may  have  become 
Na  10,  Gladstone^terrace.    In  that  case  the  latter 
address  would  be  more  accurate  than  the  former. 
All  that  is  required  by  the  Act  is  that  the  person 
should  be  identified,  which  is  to  be  done  by  his 
name^  his  number  upon  the  burgess  roll,  and  the 
situation  of  the  property  in  respect  of  which  he  is 
enrolled,  being  set  out.    Is  there  any  authority  to 
the  contrary?  The  case  of  ifa^^dr  v.  Broum,  which 
was  cited  by  the  respondiBnte'  counsel,  is  rather  an 
authority  against   them,  because   the  principle 
upon  which  the  court  there  proceeded  was  tnat 
the  case  fell  within  the  letter  of  the  Act  which  it 
was  bound  to  construe  strictly.    The  mis-descrip- 
tion there  was  about  a  matter  as  to  which  there 
could  not  be  two  things  true,  that  is,  as  to  the  name 
of  the  candidate.     Mis   name   was   entered   as 
"  Robert  V"  for  "  Robert  Vicars,"  and  the  ground 
of  decision  was  that  although  **  Will."  or"  Willm." 
are  recognised  at  law  as  "William,"  the  letter 
^W."  alooe  is  not;  and  therefore  that  "  Y."  could 
not  be  recognised  as  '*  Vicars,"  that  is,  as  the  Chris- 
tian name  required  by  law  to  be  set  out.    The  sub- 
ject matter  also  of  that  case  is  different  from  that 
of  the  present  one.    The  other  cases  cited  also 
differ.    In   them   the   person  had  changed  his 
residence.      I    think    the    description    "High- 
street  "  true  in  every  material  senses  because  no 


one  could  be  misled ;  and  that  therefore  the  Ma^or 
ought  not  to  have  held  the  nomination  an  im- 
proper one. 

LoPBS,  J. — I  do  not  adopt  the  view  that  the 
description  at  the  foot  of  the  nomination  paper 
should  be  actually  identical,  or  in  precisely  the 
same  words,  as  the  description  upon  the  burghs 
roll.  The  seconder  should  be  so  aescribed  that  he 
may  be  identified.  That  he  can  be  so  here  is  not 
disputed. 

Judameni  for  the  petUioner,  wUh  eo$U  agoMut 
aU  parties  except  the  Mtvyor. 

Solicitor  for  the  petitioner,  O,  Mayor  Ooohe. 

Solicitor  for  the  respondente,  8coUt  for  W.  H. 
Ba/iflev,  Basine^stoke. 


AprU  26  and  27, 1877. 

OiLLDOW  v.  PiXELL.  (a) 

The  EceUeiaaticca  DUapidoHone  Aoi  1871  (34  ^  35 
Vict,  cap,  43),  sect.  29 — Swrvetfor^e  report — 
Pfovieion  as  to  time  directory  or  tmperali^e. 

Sect,  29  of  the  Eodesiasticdl  DUapidoHons  Act 
1871  requires  the  bishop  of  a  dioeesep  within  three 
months  after  the  avoidance  of  a  ben^ice,  to  direct 
the  ecdesiasticcd  surveyor  to  inspect  and  report 
vfon  dXia/pidations : 

Heiut,  that  this  requirement  is,  as  to  time,  directory 
and  not  imperative,  and  that  the  right  of  action 
for  them  is  not  lost  to  an  incoming  incmnbent  by 
^  bishop's  delay. 

An  action  was  brought  by  the  plaintiff  to  recover 
117L  16s,  6(2.  for  dilapidations  in  respect  of  the 
benefice  of  Skirwith,  m  the  diocese  of  Carlisle, 
claimed  as  due  on  an  order  alleg^  to  have  been 
made  under  the  provisions  of  the  Bodesiastical 
Dilapidations  Act  1871.  After  a  demurrer  by  the 
plaintiff  to  the  defendant's  statement  of  defisiioe 
nad  been  set  down  for  argument,  by  an  order  of 
court,  a  special  case  was  oraered  to  be  stated  lor 
the  opinion  of  this  Division. 

The  case  set  fbrth  the  following  facta:  llie 
defendant  resigned  the  said  benefice  on  3rd  July 
1874,  and  was  succeeded  by  the  plaintiff,  who  was 
admitted  on  6th  Jan.  1875. 

On  the  10th  Nov.  1874,  the  Bishop  of  Carlisle 
directed  the  diocesan  surveyor  to  inspect  the 
buildings  of  the  benefice  of  Skirwith,  and  to  re- 
port to  him,  in  accordance  with  the  provisions  of 
the  above  Act,  what  sum  (if  ainr)  was  reqpiired  to 
make  good  the  dilapidations  ror  which  the  late 
in^mmbent  was  liable ;  and  to  send  copies  of  the 
report  to  both  incumbente;  and  to  certify  the 
dispatch  of  such  copies.  On  11th  Jan.  1875,  the 
survevor  inspected  the  said  buildings,  and  re- 
portea  that  the  sum  of  1181.  was  required  to 
make  good  such  dilapidations.  The  buldiiigs 
are  situated  in  a  position  much  ezpoeed  to 
high  winds  and  bad  weather.  Thev  remained 
unoccupied  and  unrepaired  from  3rd  July  1874 
until  llth  Jan.  1875,  and  the  surveyor  dud  not 
see  them  until  the  latter  date.  Thd  defendant 
objected  to  the  report  on  the  ground  that  the  in- 
spection  was  not  made  withm  three  months  hoax 
the  avoidance  of  the  benefice,  as  required  by  aaot. 
29  of  t^e  above  Act,  but  was  delayed  till  after  aix 
months.  The  surveyor,  being  called  upon  to  report 
the  amount  of  repairs  which  might  have  beocMM 
necessary  during  the  six  months  after  aroidanoe. 
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certified  ihe  Bum  of  8f .  dd.,  which  reduced  the  earn 
of  1181.  to  117Z.  16«.  6(2.,  the  amount  sued  for.  On 
31gt  March  1875,  the  bishop  made  an  order  stating 
at  the  above  nam  the  amonnt  for  which  the  de- 
fendant as  snoh  late  incumbent  was  liable. 

The  question  for  the  consideration  of  the  court 
was  whether  the  plaintiff  could  reooyer  from  the 
defendant  the  said  sum  of  1172  168.  6<2.  This 
tamed  upon  whether  the  words  of  sect.  29, 
namely,  **  within  three  calendar  months  after  the 
avoidance  of  any  benefice,"  are  directory  or  im- 
perative. 

Qibhi,  for  the  plaintiff . — ^The  time  is  directory 
only. 

Glecwei  t.  Mwmmer,  L.  Bep.  1  Ex.  DIy.  107 ;  34  L.  T. 

Bep.N.S.40«; 
TTrtgAi T. DoviM,  L.  B«p.  1. 0.  F.  DiT.  ess ;  33L.T. 

Bep.N.  S.858; 
Rochester  y.  The  Qumi,  E.  B.  A  E.  1024 ; 
Beg,  T.  IngdlU,  L.  Bep.  2  Q.  B.  Diy.  199 ;   35  L.  T. 
Bep.  N.  8.  552. 
The  court  must   consider  the  balance  of    con- 
venience. 

Siavdey  JBTiZZ,  Q.O.  and  /.  Edge^  for  the  defendant. 
— ^The  cases  cited  refer  to  delay  in  the  performance 
of  public  duties,  and  not  of  private  ones.  They 
quoted 

Crippt'  Law  of  the  Clergv,  318 ; 

Eowwrd  Y.  Bod4Angton,  deoidad  27th  Feb.  187?,  by 

Lord  Peozanoe. 
Voim  V.  Vollans,  4  B.  A  Adol.  525 ; 
BowTMLn  T.  Bhith,  7  E.  A  B.  26. 

Sect.  33  requires  that  the  incumbent  shall  send 
in  to  the  Bishop  his  objection  to  the  surveyor's 
report  within  a  month,  but  the  Bishop  may  receive 
an  objection  transmitted  at  a  later  period.  There 
are  no  such  qualifying  words  as  to  time  in  sect.  29. 

Denmait,  J.«— In  this  case  judgment  will  be  for 
the  plaintiff.  The  questicn  is  one  which  is  thrown 
out  as  doubtful,  and  not  decided,  by  Bramwell  and 
Amphlett,  BB.,  in  the  case  of  Qleavet  v.  Marrmer, 
Our  attention  has  been  called  to  a  short  state- 
ment by  them  in  that  case,  in  which  they  ex- 
pressed a  kind  of  doubt  whether  the  section  upon 
which  this  case  turns  is  only  directory.  Is  sect. 
29  then  directory,  or  imperative,  so  far  as  regards 
the  first  four  words,  ''within  three  calendar 
months  P"  It  has  been  held  in  Oleaveav.  Marriner, 
that,  so  far  at  any  rate  as  the  surveyor  is  concerned, 
there  is  no  fixed  time  within  which  he  is  bound  to 
inspect  and  report ;  but  it  is  now  contended  that 
the  clause  as  to  time  must  be  strictly  construed 
as  against  the  bishop,  and  that  if  he  gives  his 
direction  to  his  surveyor  to  report  a  day  too  late 
the  whole  transaction  will  become  null  and  void ; 
and  the  order  of  the  bishop  one  upon  which  no 
action  can  be  brought.  Now  sect.  53  enacts  that 
without  such  an  order  no  sum  shall  henceforth  be 
recoverable  in  respect  of  dilapidations,  and  it  is 
contended  by  the  aefendant  that  this  section  pre- 
vents any  action  from  being  brought  which  is  not 
supported  by  an  order  made  strictly  under 
the  provisions  of  this  Act.  But  I  think  that  is 
puttmg  too  narrow  a  construction  upon  the  words 
used  in  that  section,  "  unless  the  claim  for  such 
sum  be  founded  on  an  order  made  under  the  pro- 
vision of  this  Act."  They  are  capable  of  a  milder 
construction,  and  there  are  many  analoffous  cases 
upon  the  construction  of  Acts  of  Parliament  in 
wnich  strong  words  directing  particular  acts  to 
be  done  under  their  provisions  have  been  held  to 
mean  acts  done  substantially  in  pursuance  of  an 
intentien  to  follow  the  provisions  of  such  Aot«. 


Such  cases  would  not,  certainly,  be  authoritios  for 

giving  the  words  of  this  Act  a  loose  construction ; 
ut  in  my  opinion  they  are  sufficient  to  enable  us 
to  hold  that  an  order  may  be  made  by  the  bifftiop, 
which  would  not  be  vitiated  bydelayingivingdireo- 
tions  to  the  surveyor,  and  that  we  should  construe 
sect.  29  to  be  directory  only.  Upon  this  question, 
whether  the  words  A  sect.  29  are  imperative  or 
directory,  so  far  as  I  can  find,  it  would  not  be  easy 
to  lav  down  a  stricter  rule  than  that  laid  down  bv 
Lord  Oampbell  in  the  case  of  Lherpool  Borofigh 
Bank  v.  Twmer  (2  D.  F.  &  J.  502;  3  L.  T.  Bep. 
N.  S.  474),  mentioned  by  Sir  Peter  Maxwell  in  his 
work  upon  the  construction  of  statutes,  who  says 
(p.  831),  "  When  a  statute  commands  that  lome- 
tning  shall  be  done,  or  done  in  a  particular  man- 
ner, the  important  question  anses,  when  the 
statute  is  silent  respecting  it,  whether  the  com- 
mand is  to  be  considered  as  a  mere  direction  or 
instruction  of  no  obligatory  force,  and  involviuff 
no  invalidating  consequences  for  its  disregani; 
or  as  imperative,  with  an  implied  nullification  for 
disobedience.  No  rule  can  be  Icdd  down  for  deter- 
mining this  question  beyond  the  jgeneral  one,  that 
it  depends  on  the  scope  and  object  of  the  enact- 
ment. Though  a  command  to  do  a  thing  in  a 
particular  wa^  does  not  necessarily  imply  a  pro- 
hibition to  do  it  in  any  other  wav,  it  would,  never- 
theless, clearly  imply  it,  if,  without  it,  the  com- 
mand would  be  nugatory,  and  the  aim  and  object 
of  the  Legislature  defeated."  In  the  same  work 
a  number  of  authorities  are  cited,  and  two  or  three 
other  observations  are  worthy  of  mention,  because 
they  fairly  sum  up  the  doctrmes  of  law  upon  the 
subject.  At  page  333  the  author  says, ''  A  strong 
line  of  distinction  may,  in  general,  be  drawn 
between  cases  when  the  provisions  affect  a  public 
duty,  and  those  which  relate  to  a  privilege  or 
power.  When  powers  and  privileges  are  granted, 
subject  to  compliance  with  certain  regulations  or 
conditions,  it  seems,  in  (general,  not  contrary  to 
justice  or  policy  to  exact  a  rigorous  observance  of 
them,  and  it  is  therefore  probable  that  such  an 
observance  was  deemed  essential  by  the  Legisla- 
ture. But  when  a  public  duty  is  imposed,  and  the 
statute  requires  that  it  shall  be  performed  in  a  cer- 
tain manner,  or  within  a  certain  time,  it  is  difficult 
to  believe  that  the  Legislature  intended  the  injustice 
and  inconvenience  to  others  which  would  result  if 
the  act  to  be  done  were  of  no  legal  validity,  unless 
the  directions  of  the  statute  were  strictly  observed. 
In  general,  then,  it  seems  there  where  a  statute 
confers  a  privilege  or  a  power,  the  re^^ulative 
provisions  which  it  imposes  on  its  aoauisition  or 
exercise  are  essential  and  imperative.  Abroad 
line  of  distinction  is  drawn  further  on,  at  page 
337,  "  On  the  other  hand,  where  the  prescriptions 
of  a  statute  relate  to  the  performance  of  a  public 
duty,  they  seem  to  be  generallv  understood  to  be 
merely  instructions  for  the  guidance  and  govern- 
ment of  those  on  whom  the  daty  is  imposed,  or 
directorv  onl^.  The  neglect  of  them  may  be 
punishable,  indeed,  but  it  does  not  affect  the 
validity  of  the  act  done  in  disregard  of  them.  ^  To 
give  them  that  effect  would  often  lead  to  serious 
inconvenience  and  absurdity."  The  author  pro- 
ceeds to  give  illastrations,  and  then  adds,  at  page 
340,  "  In  all  cases,  however,  the  question  as  to 
the  Legislature  intending  a  provision  to  be 
imperative  or  directory,  in  the  sense  above-men- 
tioned, whether  it  arises  in  respect  of  a  power 
or  duty,  or  otherwise,  is  to  be  determined  by 
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weiffhin^  the  oonsequences  of  either  view.   Where 
the  LegislatTire  has  expressed  no  inteotion  on  the 
point,  that   intention  should  be  imputed   to   it 
which  is  most  probable;    and    it  must  be  that 
whioh  is  most  consistent  with  reason,  and  a  due 
regard  to  conyenience    and   justice."    Applying 
these  principles,    which    we    are    warranted  in 
doing    upon     the     cases    which    are    cited    in 
.the  work,  on  eyery  ground  the  words  of  the  enact- 
ment before  us  must  be  held  to  be  directory,  and 
not  imperative.     In  the  first  place,  the  statute  is 
not  one  which  for  the  first  time  confers  a  power  or 
a  privilege.    It  deals  with  the  existing  right  of 
recovering  for  dilapidations,  but  says  that  they 
shall  be  recovered  in  a  different  way.    It  gives  an 
action  to  the  actual  incumbent,  both  for  his  own 
benefit  and  for  the  benefit  of  the  living,  and  im- 
poses upon  the  bishop  the  duty  of  setting  the  pro- 
ceedings in  motion ;  and  there  is  an  appeal  against 
the  order  of  the  bishop  when  it  is  niade  upon  the 
surveyor's  report.  Then,  this  is  a  statute  imposing 
a  public  dutj  upon  the  bishop  for  public  pur- 
poses, that  IS,  for  enabling  proper  steps  to  be 
token  to  compel  payment  of  money,  due  from  an 
outgoing  incumbent,  or  his  estate,  for  repairs  re- 
(^uired  to  be  done  to  the  buildings  of  his  benefice, 
into    Queen  Anne's  Bounty  Fund ;   and  it  only 
makes  the  plaintiff  the  instrument  of   carrying 
out  the  previously  existing  rights.    The  bishop, 
having    thus    a    public    duty    to   perform,  the 
mei'e    faat    that    ne    neglects    to    perform    it 
at  the  proper  time,  does  not  render  the  provisions 
of  the  Act  void ;  and  on  this  ground  it  is  reason- 
able to  assume  that  the  section  was  intended  to  be 
directory  and  not  im^rative.   Upon  both  erounds, 
therefore,  that  this  is  not  a  statute  conrorring  a 
power  or  a  privilege,  but  one  which  imposes  a  pub- 
lic duty,  the  section  must  be  held  to  be  directoiy. 
But  there  is  also  a  higher  ground,  namely,  that  of 
convenience  and  justice.     There  are    no  words 
making  the  clause  imperative.    If  we  were  so  to 
hold  it,  we  should  in  effect  take  away  the  right  of 
action  for  dilapidations  in  the  event  of  the  bishop 
delaying  for  one  day  odIv  to  direct  the  surveyor  to 
inspect.    The  whole  right  of  an  incoming  incum- 
bent to  recover  against  an  outgoing  incumbent 
would  be  gone,  and  the  latter  would  l>e  free  from 
all  liability  at  law.    This  would  give  rise  to  grave 
inconvenience,  and  defeat  the  intention  of   the 
Act.    If,  on  the  conirary,  we  hold  the  section  to 
be  directoiy  only,  we  should  not  prevent  the  bishop 
for  acting,  even  if  he  were  to  be  so  far  wrong  as 
not  to  comply  with  the  requirements  of  the  Act  as 
to  time ;  and  if  he  acted  unfairly  there  would  be  an 
appeal,  bringing  with  it  a  review  of  the  report  of 
tne  surveyor  and  of  the  order  of  the  bishop.    Here 
the  defendant    has   had    all    the  benefit  of   an 
^peal,  although  he  neglected  to  take  advantage  of 
bis  right  to  reouire  a  re-surv^y  because  he  thought 
the  words  of  tne  section  imperative.    Mr.  Gibbs 
bas  cited  many  cases  before  us.    They  all  relate 
to  the  non*  appointment  to  office — mostly  of  per- 
sons who  are  to  act  in  public  capacities  in  relation 
to  the  poor— and  are  open  to  the  observation  that 
where  a  large  number  of  the  public  are  concerned 
things  would  come  to  a  stand-still  if  provisions 
relating  to  time  were  imperative ;  and  the  Court 
of  Queen's  Bench  bas  so  aecided,  and  has  given  a 
remedy    for    a    delay    by    way    of    mandamus. 
This  case  is    not  of    such    general  importance, 
but  I  rannot  measure  a  public  duty  by  degrees. 
I'he  case  cited  by  Mr.  Stavely  Hill,  on  the  other* 


side,  to  support  his  contention,  is  the  recent  one 
before  Lora  Penzance.  That  oase  is  not  like  the 
present.  It  was  under  the  Church  Disdpline  Act, 
and  the  whole  jurisdiction  was  of  a  criminal 
nature,  and  depended  upon  the  movers  in  the 
matter  giving  their  opponent  notice.  It  is  not, 
in  fact,  so  strong  as  the  case  of  the  non-observaaoe 
of  time  to  appeal.  It  is  founded  upon  the  previ- 
ous decision  in  Vaux  v.  VoUcm$  a  (proceeding 
also  of  a  penal  nature  under  57  Geo.  3,  c.  99,  s. 
40,  in  wnich  notice  is  required  to  be  given 
before  action  in  certain  cases),  and  decided  that 
there  was  no  locus  standi  to  sue  for  a  penalty 
unless  certain  preliminary  proceedings  were  taken. 
After  carefully  considering  the  cases,  I  can  re- 
cognise the  distinction  between  a  power  or  a 
privilege,  or  a  procedure  given  by  an  Act  subject  to 
condition  or  to  time,  and  the  case  of  a  pre-existins 
duty  for  public  purposes  in  the  performance  ot 
which  a  public  officer  is  not  limited  as  to  time. 

LoPES,  J. — ^This  is  an  important  case,  and  I  have 
had  doubts  upon  it  during  the  course  of  the 
argument;  but  upon  the  whole  I  think  the 
plmntiff  ought  to  succeed.  I  shall  not  repeat  what 
my  learned  brother  has  so  fully  gone  into,  but  I 
agree  with  him  that  sect.  29  is  directory  and  not 
imperative.  The  scope,  object,  and  intention  of 
the  Act  of  Parliament  was  to  strike  a  balance  of 
inconvenience  between  the  action  of  the  old  in- 
cnmbent  becoming  null  and  void,  and  the  injury 
and  delay  caused  to  the  new  incumbent. 

Judgment  for  the  plaintiff,  vnth  costs. 

Solicitors  for  the  plaintiff,  Qray  and  Mounsey. 
Solicitors  for  the  defendant,  MUler  and  Smith. 


CBOWH  CASES  BE8E&YED. 

Baportod  bf  Joxv  Thoxfmh,  Esq.,  Buiiitw>At>lA«. 


Saturday,  April  21, 1877. 

(Before  CocKBxmN,  C.  J.,  Mellob,  Gbove,  Ldtdixt, 

and  Hawkins,  JJ.) 

Beg.  v.  J.  S,  Scott. 

Indictment — Perjury — Averment  of  maieriality. 
An  indietm,ent  f&i'  perjury  stated  thai  an  action  was 
brought  in  the  Chancery  Division,  in  which  the 
prisoner  was  the  plaintrjf  and  W.  the  defendant, 
that  it  cam>e  on  for  hearing  before  tne  Vice- 
Chancellor,  that  the  prisoner  did  appear  as 
a  witness,  and  did  falsely  swear  thai  he  never 
did  employ  0.  and  JJ.  eu  his  solicitors,  and  thai 
he  never  executed  any  mortgage  or  deed  relating 
to  the  property  claimed  in  the  a^ion,  and  thai 
the  allegation  in  the  statement  of  defence  in  the 
action  that  he  executed  the  deeds  in  the  statement 
of  defence  mentioned  was  untrue,  "  and  the  said 
false  statements  so  upon  oath  made  by  the  prisoner 
were  material  to  the  m^xiters  then  in  issiAe  bqfore 
the  Court.** 

Held,  upon  motion  in  arrest  of  judgment,  that  the 
indictment  was  good,  and  that  the  averment  of 
the  materiality  of  the  perjury  assigned  was 
sufficient. 

To  prove  that  the  action  was  pending,  the  copy  of 
the  writ  of  summons  filed  under  the  rules  of  the 
Judicature  Act,  and  a  copy  of  t?ie  pleadings  in 
the  action,  and  the  order  dismissing  the  a^Gtion, 
I      we}'e  produ^d. 
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Seld  aufficierU  wUhofU  the  original  ^orit  of  9ummon$, 
Gasb  reserved  for  the  opinion  of  this  Goort  bj  the 
Beoorder  of  the  Gity  of  London. 

At  a  session  of  the  Geotral  Gnminal  Gonrt  on 
Monday,  the  9th  April  1877,  James  Stanford  Scott 
was  tried  before  me  on  an  indictment  of  perjary, 
of  which  the  following  is  a  copy : 

Csntral  Orimuud  Court  to  wit:  The  jororii  for  our 
lady  the  Quean  upon  their  oath  present  that  heretofore 
an  action  wae  broa|rht  in  the  Chanoery  Diyision  of  the 
High  Court  of  Jnetioe,  in  which  James  Stanford  Soott 
waa  the  plaintiff,  and  William  Wood.  John  Wood,  and 
otfafem,  were  defendants,  and  the  said  action  came  on 
for  hearing  upon  the  16th  Feb.  1877,  before  the  Hon.  Sir 
James  Baoon  Knight,  one  of  the  Vioe-ChaDoeUors  of  the 
Chanoery  Dirision  of  the  High  Court  of  Justice,  at  his 
oourt  at  Lincoln's  Inn,  in  the  coantj  of  Middlesex,  and 
that  the  said  James  Stanford  Scott  did  upon  the  said 
16th  Feb.  aforesaid  appear  as  a  witness  upon  the  hearing 
of  raoh  action,  and  was  duly  sworn  to  giTB  true  cTidence 
therein,  and  the  said  James  Stanford  Scott  did  then 
apon  his  oath  so  taken  as  aforesaid  falsely,  corruptly, 
nowingly,  maliciously,  and  willingly  depose  and  swear, 
amongst  other  things,  in  substance  ana  to  the  effect 
f (blowing,  tiiat  is  to  say,  that  he,  the  said  James  Stanford 
Soott,  never  did  in  any  way  employ  or  consult  as  his 
Boliaitors  Messrs.  Overton  and  Hughes,  who  carried  on 
business  as  solicitors  at  25.  Old  Jewry ;  that  he  never 
executed  an^  mortsage  or  dBed  relating  to  the  property 
daimed  by  him  in  the  said  action,  and  that  the  allegation 
in  the  statement  of  defence  in  such  action  that  he  exe- 
cutsd  the  deeds  in  such  statement  of  defence  mentioned 
was  an  untrue  statement,  and  that  he  did  not  execute 
any  of  such  deeds.  Whereas  in  truth  and  in  fact  the 
the  said  James  Stanford  Scott  did  employ  and  consult 
the  said  Messrs.  Overton  and  Hughes  as  his  solicitors, 
and  did  execute  divers  mortgage  and  other  deeds  relating 
to  the  property  claimed  by  nim  in  such  action,  and  the 
said  allegation  in  the  said  statement  of  defenge  was  a 
true  statement,  and  the  said  James  Stanford  Scott  did 
execute  some  or  all  of  such  deeds,  and  the  said  false 
statements  so  upon  oath  made  by  the  said  James  Stanford 
Soott  were  material  in  the  matter  then  in  issue  before  the 
oourt,  and  the  said  James  Stanford  Scott  did  thereby 
oommit  wilful  and  corrupt  perjury  against  the  peace  of 
our  lady  the  Queen,  her  orown  ana  dignity. 

There  were  three  other  connts  in  the  indict- 
ment also  objected  to,  bat  as  the  court  expressed 
no  opinion  upon  them,  it  is  unnecessary  to  set 
them  out. 

To  prove  that  the  action  mentioned  in  the  in- 
dictment was  pending,  and  was  tried  as  alleged, 
the  documents  annexed  to  the  case  were  tendered 
in  evidence.  No.  1,  which  is  the  copy  (filed  under 
the  Rules)  of  the  original  writ  of  summonfL 
No.  2  is  a  copy  of  the  pleadings  in  the  action. 
No.  3  is  the  original  order  to  dismiss  the  action. 
Nos.  1  and  2  were  prodaced  from  the  Record  and 
Writ  Glerks'  office,  and  No.  3  was  produced  by 
the  solicitor  for  the  defendants  in  the  action. 

It  was  objected  by  counsel  for  the  prisoner  that 
the  original  writ  of  summons  in  the  action  was 
the  necessary,  and  iu  fact  the  only  evidence  re- 
ceivable to  prove  that  any  action  was  pending, 
and  that  as  there  was  no  evidence  that  it  was  lost, 
and  no  notice  to  produce  the  original  writ  had 
been  given  to  the  prisoner,  who  was  the  plaiutifE 
in  the  action,  the  document  produced  was  no 
evidence,  even  if  it  had  been  signed  according  to 
rule  7 ;  and  it  was  also  objected  that  it  was  not  so 
signed. 

it  was  also  objected  that  the  other  documents 
produced,  viz.,  Nos.  2  and  3,  were  in  the  absence 
of  the  writ  not  receivable  in  evidence  as  proof  of 
the  pending  or  trial  of  any  action. 

I  received  the  evidence  tendered,  and  the  jury 
found  the  prisoner  guilty. 

Thereupon  the  prisoner's  counsel  moved  in  arrest 
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of  judgment  upon  the  g^nnd  that  the  indictment 
was  bad,  because  upon  the  authority  of  the  case  of 
Beg,  V.  OoodfeUow  (Can*.  &  Mar.  569)  the  allega* 
tion  of  the  materiality  of  that  which  the  prisoner 
swore  was  bad.  Secondly,  because  even  if  held 
sufficient  to  allege  the  materiality  in  such  a  manner 
the  indictment  was  defective  and  bad,  for  the 
allegation  in  the  first  count  alleged  that  the  false 
statements  of  the  prisoner  were  *'  material  to  the 
matter  then  in  issue  before  the  court,"  and  the 
count  did  not  allege  what  issue  or  matter  was  then 
before  the  court. 

For  the  purposes  of  the  day  I  held  the  indict- 
ment to  be  sufficient,  but  I  respited  judgment, 
and  ordered  the  prisoner  to  remain  in  gaol  unless 
he  entered  into  recognizance  in  5002.,  with  two 
sureties  in  2502.  each  for  his  appearance  to  receive 
judgment,  and  reserved  for  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  the  ques- 
tions : 

First,  whether  the  evidence  of  the  pending  and 
trial  of  the  action  was  lawfully  and  proper^  re- 
ceived by  me. 

Secondly,  whether  the  indictment  was  good 
upor  motion  for  the  reasons  aforesaid  in  arrest  of 
judgment. 

If  the  evidence  was  properly  received  by  me,  and 
the  indictment  is  sufficient,  the  conviction  is  to  be 
affirmed.  If  the  evidence  was  not  properlv  received 
the  conviction  is  to  be  reversed,  or  if  the  indict- 
ment b  insufficient,  judgment  is  to  be  arrested. 

(Signed)  Russell  Gurney. 

WiUie,  Q.C.  (Qill  with  him)  for  the  prisoner. — 
The  indictment  is  defective.  The  averment  in  the 
count,  "  the  said  false  statements  so  upon  oath 
made  by  the  said  J.  S.  Soott  were  material  in  the 
matters  then  in  issue  before  the  oourt"  is  in- 
sufficient, for  it  cannot  be  oollected  from  that 
what  the  issue  was.  The  ordinary  and  usual 
form  of  pleading  is  to  allege  first,  that  there 
was  an  action  pending,  and  then  that  it  became 
and  was  a  material  question  in  such  action, 
setting  out  the  material  question.  The  effect 
of  the  authorities  is  this,  that  the  indictment 
must  contain  an  allegation  that  a  question 
(statmg  what  it  was)  became  material,  that  the 
statements  deposed  to  by  the  defendant  were  false ; 
and  that  they  were  material  to  the  question  in 
issue.  The  averments  must  be  such  that  the 
court  may  be  able  to  judge  from  them  whether 
the  answers  were  material  to  the  issue.  The 
Question  of  materiality  is  one  for  the  oourt,  not  for 
toe  jury  to  determine.  Suppose  a  defendiant  had 
falsely  sworn  that  he  had  not  been  convicted  of 
felony,  the  indictment  must  state  that  it  became  a 
material  question  whether  the  defendant  had  been 
convicted  of  a  felony.  In  3  Russ.  on  Crimes,  62 
(edit.  1865),  it  is  thus  stated :  **  It  is  necessary  that 
it  should  appear  on  the  face  of  the  indictment 
that  the  oath  taken  was  material  to  the  question 
depending.  But  it  is  not  necessary  to  set  forth  in 
the  indictment  so  much  of  the  proceedings  of  the 
former  trial  as  will  show  the  materiality  of  the 
question  on  which  the  perjury  is, assigned,  and  it 
will  be  sufficient  to  allege  generally  that  the 
particular  question  became  a  material  anestion.'* 
[MsLLOB,  J. — In  RosGoe  on  Criminal  Evidence, 
826  (edit.  1874)  it  is  stated  :  "  It  must  either  appear 
on  the  face  of  the  facts  set  forih  in  the  indictment 
that  the  matter  sworn  to  and  upon  which  the 
perjury  is  assigned  was  material,  or  there  raudt  bo 
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an  express  averment  to  that  effect."]  In  Beg,  v.  I 
BenneH  (2  Ben.  G.  G.  240»  and  20  L.  J.  217,  M.  G.) 
the  indictment  avenred  **  that  upon  thetriid  of  the 
said  indictment,  the  following  questions  became 
and  were  material,"  and  then  it  stated  the  questions. 
All  that  this  indictment  avers  is  at  the  con- 
clusion, that  the  £alse  statements  of  the  prisoner 
were  material  to  the  matters  then  in  issue.  Li 
Beg.  T.  OoodfeUow  (Gar.  &  MEacBbm&n  569),  it  was 
held  that  in  an  indictment  for  penury  an  averment 
'*  that  it  became  and  was  material  to  ascertain  the 
truth  of  the  matter  hereinafter  alleced  to  have 
been  sworn  to  and  stated  by  the  said  J.  G.  upon 
his  oath"  was  not  a  good  averment  of  materiality. 
In  that  case,  Patteeon,  J.,  after  consultins^  with 
Gresswell,  J.,  said:  "Am  to  the  allegation  of 
malerialitv,  I  am  of  opinion  that  that  alleffation  is 
clearly  baa;  it  seems  to  me  to  be  quite  absurd  to 
say  thint  it  became  material  to  ascertun  the  truth 
of  what  the  witness  stated.  The  witness's  state- 
ment itself  must  be  given  to  ascertain  the  truth 
of  something  which  nas  become  material  to  the 
inquiry  before  that  statement  has  been  made. 
Therefore,  if  the  materialitv  of  the  evidence  did 
not  appear  from  the  other  allegations  of  the  count, 
I  should  hold  the  allegation  to  oe  quite  insufficient. 
I  am  inclined  to  think  the  materiality  does  so 
appear,  but  it  is  unnecessary  to  decide  that 
question,  since  the  first  objection  is  of  itself  fatal 
to  the  count."  In  Bex  v.  Nieholl  (1  B.  &  Ad. 
24),  Bayley,  J.  said :  "  In  the  case  of  perjury  the 
indictment  must  shew  either  by  a  statement  of  the 
proceedings,  or  by  other  averments  that  the 
question  to  which  the  offence  related  was  material." 
That  was  a  writ  of  error,  and  Bayley,  J.  said : "  We 
know  nothing  of  the  merits  of  the  case  except  from 
the  indictment."  In  Beg  v.  DowUn  (5  T.  B.  311), 
it  was  held  that  the  averment ''  that  at  and  upon 
the  said  trial  it  then  and  there  became  and  was 
made  a  material  question  whether,"  &o,  was  a 
sufiioient  averment  of  materiality,  but  in  the 
present  indictment  there  is  nothing  equivalent  to 
such  an  avemient.  In  Lane's  case  (G^o.  Eliz.  148) 
the  prisoner  was  ''indicted  for  perjury  for  that 
upon  an  issue  in  such  a  matter  between  parties  he 
did  falsely  depose,  &o,,  but  showed  not  how  the 
issue  was,  nor  how  the  deposition  trenched  to  the 
point  of  the  issue,  and  he  was  discharged."  For 
all  that  appears  the  prisoner  in  this  case  may  have 
executed  a  deed  which  may  have  been  altogether 
immaterial  to  the  issue.  Beg  v.  Aylett  (1  T.  &.  63), 
shows  the  proper  way  in  which  the  averment  of 
materiality  should  be  framed,  "  that  it  then  and 
there  became  and  was  a  material  question  on  the 
hearing  of  the  said  complaint  before,  Ac  whether 
the  said  A.  was  taken  and  arrested."  Beg.  v. 
CutU  (4  Cox.  G.  G.  435),  was  also  cited  upon  this 
point.  The  second  question  is  whether  the  evidence 
of  the  pending  and  trial  of  the  action  was  sufficient. 
It  was  insufficient,  as  the  original  writ  was  not 
produced. 

Gorsty  Q.G.  for  the  prosecution. — ^The  statement 
of  claim  in  the  action,  which  was  in  evidence, 
states  the  writ  to  have  been  issued  on  such  a  day. 

GocKBUKN,  G.J. — ^We  must  assume  everything 
up  to  the  trial  to  have  been  regular  unless  the 
contrary  was  proved.  But  here  we  have  all  the 
proceedings  and  cannot  ftul  to  see  that  an  action 
wan  pending. 

Oarst,  Q.U.  (E.  Olarhe  with  him)  for  the  prose* 
eution  was  not  called  upon  to  an^ue. 
*  GocKBUBir,  G.  J. — I  am  of  opinion  that  the  first 


count  is  sufficient,  and  that  the  conviction  must 
be  affirmed.  In  all  the  counts  it  is  alleged  that 
the  false  statements  so  upon  oath  made  by  the 
prisoner  were  material  in  the  matter  then  in 
issue  before  the  court.  It  has  been  contended 
before  us  that  that  averment  is  not  sufficient,  and 
that  it  must  appear  on  the  record  that  the  &lse 
statements  wore  material  to  the  matter  in  issue  by 
showing  what  the  matter  in  issue  was,  so  that 
the  court,  in  case  of  a  demurrer,' should  have  the 
nieans  of  judging  whether  such  false  statements 
were  material  or  not.  There  is  a  distinction  be- 
tween the  first  count  and  the  three  other  ooimts. 
In  the  first  count  I  think  that  the  proposition  of 
law  for  which  Mr.  Willis  has  oontenaed  is  satisfied, 
and  that  there  is  enough  on  the  face  of  that  count 
to  show  what  the  issue  was  before  the  Yioe-Gban- 
cellor,  and  how  far  the  evidence  of  the  prisoner 
was  material  to  that  issue.  My  judgment  is  not 
founded  on  the  last  three  counts,  which  it  is  unne- 
cessiarv  to  consider,  as  I  think  that  the  first  count 
is  good.  The  first  count  is  free  from  difficulty,  as 
we  can  gather  from  it  what  the  issue  before  the 
Yice-Glumcellor  was,  and  form  our  opinion  as  to 
the  materiality  of  the  prisoner's  false  evidenoe 
upon  it.  Now  I  gather  from  the  first  count  that 
the  prisoner  was  plaintiff  in  an  action  before  the 
Yice-Ghancellor,  *and  that  he  sued  therein  to  re- 
cover certain  property,  and  that  he  had  executed  a 
mortgage  relating  to  that  property ;  and  I  further 
infer  from  the  coxmt  that  the  answer  to  the  action 
was  that  he  had  executed  some  deed  by  which 
he  had  divested  himself  of  the  present  right 
to  that  properly;  and  that  on  being  asked, 
when  giving  his  evidence  in  the  action, 
whether  he  had  ever  executed  such  a  deed,  and 
employed  Messrs.  Overton  and  Hughes  as  hie 
solicitors,  to  prepare  such  deed,  he  swore  that  he 
had  not,  and  that  that  evidence  was  false  and  un« 
true,  and  that  it  was  material  to  the  issue.  That 
appears  to  be  the  substance  of  the  defisnce  to  the 
action,  and  the  prisoner  by  his  evidenoe  negatived 
the  fact  of  his  having  executed  the  deed.  That 
evidence  was  material  to  the  issue,  and,  therefore, 
I  think  that  sufficient  appears  in  the  first  count  pf 
the  indictment,  though  it  is  stated  in  an  inarti- 
ficial way.  As  to  the  second  question  reserved 
for  our  opinion,  that  was  disposed  of  in  the  course 
of  the  argument. 

Mbllob,  J. — I  am  of  the  same  opinion.  It  must 
not  be  f or^tten  that  this  objection  was  taken  in 
arrest  of  judgment  and  after  the  verdict.  Upon 
the  whole,  I  think  that  sufficient  appears  in  the 
first  count  to  show  that  there  was  an  action  in  the 
Yice-Ghancellor's  Gourt  in  which  the  prisoner  was 
the  plaintiff",  and  claimed  certain  property,  and 
was  a  witness,  and  that  he  deposed  to  the  follow* 
ing  effect,  that  he  never  employed  Messrs.  Overton 
and  Hughes  as  his  solicitors,  and  that  he  never 
executed  any  mortgage  deed  relating  to  the  pro- 
perty  claimed  by  him,  and  that  the  allegation  in 
the  statement  of  defence  in  such  action  that  he  did 
employ  Messrs.  Overton  and  Hughes  as  his  soli- 
citors, and  did  execute  the  deeds  therein  mentioned, 
was  an  untrue  statement,  and  that  he  did  not 
execute  any  6f  such  deeds.  The  count  then  nega- 
^ves  the  truth  of  the  prisoner's  evidence,  and 
contains  an  averment  that  the  said  false  state- 
ments were  material  to  the  matters  then  in  issue. 
The  count  seems  to  me  to  contain  all  the  necee- 
sary  dements,  though  it  is  to  be  regrstted  they 
are  alleged  in  an  inartificial  form. 
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Gbotb,  J. — ^I  am  of  the  same  opinion. 

LnrnLXY,  J. — I  am  of  opinion  that  the  first 
oonnt  of  the  indictment  is  soffioient.  The  objec- 
tion is  that  the  ootint  does  not  show  with  sufficient 
certainty  for  the  oonrt  to  jndge  whether  the  un- 
true statements  of  the  prisoner  were  material  to 
the  issue  in  the  action  before  the  Yioe-Ghancellor. 
The  count,  as  I  think,  says  first  that  the  prisoner 
was  plaintiff  in  an  action ;  secondly,  that  in  the 
action  he  daimed  certain  property;  thirdly,  that 
it  was  intended  to  set  up  by  way  of  defence  to  the 
claim  that  certain  deeds  were  executed  by  him ; 
fourthly,  that  the  prisoner  denied  on  his  oath  that 
he  executed  any  such  deeds;  fifthly,  that  such 
denial  was  untrue;  and,  sixthly,  that  such  denial 
was  material  to  the  issue.  The  statement  that  he 
executed  certain  deeds,  which  the  prisoner  denied, 
was  the  yery  thing  relied  on  in  support  of  the 
defence. 

Hawkins,  J.— I  am  of  the  same  opinion. 

Conviction  c^frmed. 


Saiwrda/y,  AprU  28,  1877. 

(Before  GocKBUBir,  G.J.,  Mbllob,  Gbotb, 
LnmiiiT,  and  Hawkins,  JJ.) 

BXG.  V.  TuCKXIt. 


Shaivn^  fink — Music  licence— 2h  Oeo,  2,  e.  36,  s,  2. 

A  tikatvng  rvnk,  in  London^  waa  open  to  the  mihUc 

on  payment  of  la.  each  person  and  6d.  for  tne  use 

of  ikates,    A  hand  of  nx  mueiciane  performed  in 

the  evening  from  7  ]9.m.  to  10  p.m. 

Heldf  thai  a  vmmxc  licence  was  required  by  the  25 

Oeo.  2,  c.  36,  s,  2,  and  that  the  person  who  kept 

the  rink  icithout  such  licence  was  subject  to  on 

indictment  for  keeping  a  place  for  public  m^isic 

and  for  piMic  entertainment  of  a  like  kirhd  to 

dancing. 

At    the  general  Quarter   Session  of  the  Peace 

holden  at  St.  Mary,  Newington,  in  and  for  the 

coanty  of  Surrey  on  Tuesday  the  2nd  Jan.  1877, 

John  Mann  and  Bobert  Tucker  were  tried  on  an 

indictment  of  which  the  following  is  a  copy : 

Snrrenjr  to  wit:  The  jaron  for  onr  lady  the  Queen 
npon  their  oath  preeent  that  John  Mann  and  Bobert 
Tncker,  on  the  let  Oct.  1876,  and  on  divere  other  days 
between  that  day  and  the  day  of  takLoff  this  inqoiaition 
in  the  Blaokfriars-road,  in  the  pariah  of  Saint  George  the 
Jfar^,  Sonthwark,  in  the  aaid  oonnty  of  Borreyj^and 
within  twenty  milea  of  the  oitiea  of  London  and  West, 
minater,^  unlawfully  did  keep  and  maintain  a  certain  place 
for  public  dancing  and  muaic,  aitaate  in  the  aaid  road  and 
panah  aforeaaid,  and  within  twenty  milea  of  the  oitieB  of 
London  and  Weatminatmr,  without  a  license  had  for  that 
purpoae  from  the  laet  preceding  Michaelmaa  Quarter 
Seeaiona  of  the  Peace  for  the  coun^  aforeeaid  aignifted 
under  the  hands  and  aeals  of  four  or  more  of  the  juaticea 
there  aaaembled  at  such  sesaions  according  to  the  direc- 
tiona  of  the  atatute  in  auch  caae  made  and  provided  :  the 
aaid  dancing  and  music  not  being  lawfully  exerciaea  and 
carried  on  under  or  by  rirtue  of  any  letters  patent,  or 
licence  of  the  Crown,  or  licence  of  the  Lord  Chamberlain 
of  Her  Majeaty's  household,  to  the  great  damage  and  com- 
mon nuiaance  of  all  the  liege  aubjects  of  our  said  lady  the 
Queen  contrary  to  the  form  of  statute  in  such  case  made 
and  provided  and  against  the  peace  of  our  lady  the  Queen, 
her  crown,  and  dignity. 

Seoond  oonnt.  That  the  said  John  Mann  and  Bobert 
Tucker,  on,  4e ,  and  on  divers  other  days  between  that  <Uiy 
and  the  day  of  taking  this  inquisition  in  the  Blaokf  riars- 
road,  ^.,  unlawful^  did  keep  and  maintain  a  certain 
place  for  public  music  without  a  licence  had  for  that 
purpose  from  the  last  preceding  Michaelmas  Quarter 
Sessions  of  the  Peace  holden  for  the  said  oonnty  in  which 
the  said  place  is  situate  ae  aforesaid. 


Third  count.  And  the  jurors  aforesaid  npon  their 
oath  aforesaid  do  further  present  that  the  said  John 
Mann  and  Bobert  Tucker  on  the  1st  Oct.  1876.  and  on 
divers  other  days  between  that  day  and  the  day  ot  taking 
this  inquisition  in  the  Blackfriars-road  in  the  parish  of 
Saint  George  the  Martyr,  Sonthwark,  in  the  aaid  oounty 
of  Surrey,  and  within  twenty  milea  of  the  dties  of  London 
and  Weatminater,  unlawfully  did  keep  and  maintain  a 
certain  place  for  public  entertainment  of  a  like  kind  to 
an  entertainment  for  public  muaic  and  dancing,  without 
a  licenae  had  for  that  purpoae  from  the  last  preceding 
Michaelmas  Quarter  Seaaions  oi  the  peace  holden  for  the 
aaid  county,  in  which  the  aaid  place  is  situate  as  aforesaid, 
to  the  great  damage  and  common  nuiaance  of  all  the  liege 
subjects  of  our  lady  the  Queen,  contrary  to  the  form  of  the 
statute  in  such  case  made  ana  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown,  and  dignity. 

Fourth  count.— That  the  said  John  Mann  and  Bobert 
Tucker  on,  Ac.,  and  on  divers  other  da^s  between  that 
day  and  the  day  of  taking  this  inquisition  in  the  Black- 
friare-road,  ke,,  unlawfmly  did  keep  and  maintain  a 
certain  room  for  public  dancing,  music,  and  other  enter- 
tainment of  a  like  kind,  without  a  license  had  for  that 
purpose,  from  the  last  preceding  Michaelmas  Quarter 
Beeaions  of  the  peaoe  holden  for  the  said  oounty  in  which 
the  said  room  is  situate  as  aforesaid. 

Fifth  count.— That  the  said  John  Mann  and  Kobert 
Tucker  on,  Ac.,  and  on  divers  other  days  between  that 
day  and  the  day  of  taking  this  inquisition  in  the  Blaok- 
friars-road, A«.,  unlawfully  did  keep  and  maintain  a 
certain  house  for  public  music  and  dancing  and  other 
entertainment  of  the  like  kind,  without  a  licenee  bad  for 
thatjmrpoee,  from  the  Iset  preceding  Michaelmas  Quarter 
Seaaiona  of  toe  peaoe  holden  for  the  said  oonnty  in  which 
the  said  place  is  situate. 

Sixth  count.— That  the  said  John  Mann  and  Bobert 
Tncker  on,  ^bo.«  and  on  divers  other  days  and  between 
that  da^  and  the  day  of  taking  this  inquisition  in  the 
Blaokfnars-road,  Ao.,  unlawfully  did  keep  and  maintain 
a  certain  ill  governed  and  disordterly  house  and  place  for 
public  music  and  other  entertainment,  and  in  the  said 
Louse  and  place  for  his  own  lucre  and  gain  did  cause  and 
procure  divers  persons  as  well  men  and  women  of  evil 
fame  and  name  and  of  dishonest  oonversation  to  f  reqnent 
and  come  together  to  the  great  damage  and  oommcm 
nuisance,  k/e. 

From  the  evidence  it  appeared  that  the  defen- 
dant Tacker  kept  a  skating  rink  in  the  Black - 
friars-road,  in  the  parish  of  Saint  George  the 
Martyr,  Sonthwark,  in  the  connby  of  Sarrej,  and 
therefore  within  twenty  miles  of  the  cities  of 
London  and  Westminster  as  defined  by  the  2nd 
section  of  the  25  George  2.  c.  36,  intituled 
"An  Act  for  the  better  preventing  thefts  and 
robberies,  and  for  regulating  places  of  pablic 
entertainment,  and  pnnishing  persons  keeping 
disorderly  houses "  without alicence f^om  the  last 
preceding  Michaelmas  Quarter  Sessions  of  the 
peace  for  the  said  county  for  "public  dancing, 
music,  and  other  public  entertainment  of  the  like 
kind,"  or  by  virtue  of  letters  patent  or  licence  of 
the  Grown,  or  the  licence  of  the  Lord  Gbamber- 
lain. 

The  rink  was  inclosed  by  a  high  wall,  and  was 
partly  covered  by  a  canvas  roof  and  was  partly 
open  to  the  air. 

An  orchestra  was  built,  and  there  was  a  band  of 
six  persons  who  performed  upon  two  violins,  a 
harp,  a  double  bass,  a  comet,  and  a  flute.  Selec- 
tions of  operatic  and  dance  music  were  played 
while  the  people  skated  on  Plimpton's  roller 
skates. 

The  rink  was  open  to  the  public  for  some  hours 
during  the  day,  and  also  at  night  for  7  p.m.  to 
10  p.m.  No  music  was  played  during  the  day ; 
but  at  night  the  band  played  between  7  and  10  p.m. 

About  fifty  persons  were  present,  some  of  whom 
were  skating,  and  some  were  sitting  around  the 
rink. 
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Bach  person  was  charged  Is.  on  admission,  and 
6d.  for  tne  use  of  the  skates. 

The  following  handbill  was  distribated  inside 
and  oatside  the  ouilding : 

SOUTH  METEOPOLITAN  SKATINa  EINK, 

Temperaiioe  Hall,  Blaokfrian-road,  next  to  Pea- 
body's  Building, 
Now  Open 
From  10.30  a.m.  to  1  p.m.,  2.90  to  5.30,  and  from  7  to 

10  p.m. 

Admission  Is. 

Plimpton's  skates,  6d. 

Long's   Svbbst  Band 

wOl  be  in  attendance  each  eyening,  and  disoonrse 

some  of  the  ohoioest  seleotions  of  operatic  and  dance 

mnsio,  inolnding  the  celebrated  Shadow  Dance,  so 

snitable  for  the  skating  rink. 

There  was  no  case  against  the  defendant  Mann, 
and  I  therefore  directed  the  jnry  to  acquit  him. 

It  was  contended  by  oonnsel  that  the  mnsic  was 
not  a  main  part  of  the  entertainment,  bat  only 
subsidiary  to  the  skating  (OimglUni  y.  MaWieios^ 
34  L.  J.  116,  M.  G.) ;  that  skating  was  not 
dancing  within  the  statute,  nor  did  the  entire 
performance  in  any  sense  come  within  the  words 
of  the  abore  statute,  as  being  a  "  public  entertain- 
ment of  the  like  kind,"  {.e.,  to  public  dancing  or 
music. 

On  the  part  of  the  prosecution,  the  case  o{HaU 
T.  Green  (9  Ex.  247;  s.  c.  23  L.  J.  15,  M.  C.)  was 
relied  on  as  showing  that  the  music  need  not  be 
a  principal  or  essential  part  of  the  entertainment. 

In  explaining  the  inaictment  to  the  jury,  I  left 
it  to  them  to  say  whether  music  was  the  main 
part  of  the  entertainment,  or  only  subsidiary 
thereto,  whether  skating  with  music  in  the  manner 
described  by  the  witnesses,  and  in  the  published 
handbill,  was  or  was  not  dancing  and  mnsic 
within  the  meaning  of  the  statute,  or  if  not, 
whether  it  was  or  was  not  a  public  entertainment 
of  the  like  kind  to  public  dancing  or  music. 

The  jury  found  the  defendant  guilty  on  the  first 
and  third  counts  of  the  indictment. 

Counsel  on  behalf  of  defendant  objected  that 
skating  was  not  dancing,  and  that  the  evidence 
did  not  disclose  any  entertainment  within  the 
meaning  of  the  statute. 

Judgment  was  respited  for  the  purpose  of 
takins  the  opinion  of  the  Court  for  the  Conside- 
ration of  Crown  Cases  Reserved  on  these  objec- 
tions. 

If  the  court  shall  be  of  opinion  that  the 
objections  of  counsel  for  the  defendant  are  valid, 
the  conviction  will  be  quashed,  if  not  the  convic- 
tion will  be  affirmed. 

The  defendant  was  admitted  to  bail  on  his  own 
recognizances  in  the  sum  of  lOOl. 

(Signed)    Wm.  Habdman, 
Chairman  of  the  Court  of  Quarter  Sessions. 

Line  for  the  defendant.— The  indictment  is 
framed  upon  the  25  Geo.  2,  o.  86,  s.  2,  which  enacts 
"  that  any  house,  room,  garden  or  place  kept  for 
public  dancing,  music,  or  other  public  entertain- 
ment of  the  like  kind  in  the  cities  of  London  and 
Westminster,  or  within  twenty  miles  thereof, 
without  a  licence  had  for  that  purpose  from  the 
quarter  sessions,  Ao,,  shall  be  deemed  a  disorderly 
house  or  place  ....  and  every  person  keeping 
such  house,  room,  garden,  or  other  place,  with- 
out such  licence,  shAll  forfeit  the  sum  of  lOOL  to 
such  person  as  will  sue  for  the  same,  and  be  other- 
wise punishable  as  the  law  directs  in  case  of  dis- 


orderly houses."  It  is  conceded  that  the  statate 
must  be  construed  distributively,  and  that  a  person 
keeping  a  house,  &c.,  either  for  public  dancmg  or 
public  music,  is  within  the  statute.  In  this  caan 
the  defendant  was  acquitted  upon  the  third  county 
which  charged  him  witn  keeping  a  place  for  public 
music  without  a  licence.  To  bring  a  person  within 
the  statute  for  keeping  a  place  for  public  mnsiop 
the  music  must  be  a  principal  and  independent 
part  of  the  entertainment.  In  Ouaglieni  v.  Mai' 
thews,  the  appellant  kept  a  circus  constructed  of 
wood  for  equestrian  and  gymnastic  performanoes, 
including  tight  rope  dancing.  There  was  a  brass 
band  of  six  performers,  which  played  the  nsoal 
circus  music,  and  waltzes,  polkas,  ouadrilles 
and  galops.  The  local  act  upon  wliich  the 
appelant  was  proceeded  against  was  in  the 
same  terms  as  the  25  Geo.  2,  c  36,  s.  2,  and 
Cockburn,  C.J.,  said,  "There  are  ample  fiMsta 
upon  which  the  magistrates  can  amve  at  a 
conclusion  one  way  or  the  other;  but  from  the 
way  they  have  st<ated  and  left  the  case  to  the 
court,  I  doubt  whether  they  have  not  proceeded 
to  convict  on  an  erroneous  view  of  the  statute. 
There  can  be  no  doubt  that  this  was  a  public 
entertainment,  but  the  magistrates  have  not  found 
whether  the  music  was  merely  subsidiary  or  formed 
a  substantial  part  of  it.  Although  there  was 
some  music  or  dancing,  if  it  was  merely  subsidiary 
they  ought  not  to  have  convicted ;  but  if  it  was  a 
principfu  or  essential  part  of  the  entertainment, 
the  conviction  would  be  right.**  [Cockbubn,  C.J. 
— If  this  place  is  not  kept  for  public  music,  it  will 
make  no  difference  that  the  music  played  happened 
to  be  dance  music]  The  principal  and  main 
purpose  of  this  rink  was  that  people  might  come 
and  skate.  [Mellor,  J. — ^The  expense  is  greatly 
increased  by  having  a  band,  whicn  was  no  doubt 
intended  as  a  means  of  attracting  persons  to  come 
to  the  rink.]  But  the  music  is  not  the  main  thing, 
it  is  subservient  to  the  skating,  and  was  intended 
to  facilitate  and  aid  persons  in  using  the  skates. 
In  a  circus  it  may  be  said  that  the  music  is  an 
additional  attraction  equally  as  much  as  in  a 
skating  rink.  The  case  of  StaJl  v.  Oreen  was  not  a 
decision  upon  the  point,  and  the  observation  of 
Parke,  B.  amounts  to  no  more  than  a  dictum.  As 
to  the  words  in  the  25  Geo.  2,  c.  36,  s.  2  :  "  other 
entertainment  of  a  like  kind,*'  they  are  very  general 
words,  and  if  this  case  is  not  within  the  words 
"  music  or  dancing,"  it  would  be  difficult  to  bring 
it  within  those  general  words. 

Besley  {Tickeu  with  him)  for  the  prosecution. — 
The  of&nce  is  for  keeping  a  house  or  place  for 
public  dancing,  music,  or  other  entertainment  of  a 
uke  kind.  The  cases  suggested  of  music  at  a 
public  dinner  or  in  a  barrack  yard,  and  similar 
cases  are  not  within  the  Act,  as  the  place  is  not 
kept  for  public  musia  It  is  now  settled  that  the 
wOTds  ot  the  Act  for  public  dancing,  music,  or 
other  public  entertainment  of  a  like  land  are  dis- 
tributive, and  that  the  justices  may,  if  they  think 
fit,  grant  a  licence  for  music  only.  If  the  place  is 
kept  for  the  performance  of  public  music,  the 
number  of  performers  is  not  material  In  BeUis 
Y.  Beal  (2  Esp.  592)  the  defendant  kept  a  tayem, 
and  had  a  large  tea  room  in  which  was  an  organ, 
and  the  evidence  was,  that  one  Lowndes,  an 
organist,  usually  played  upon  it,  but  that  other 
persons  were  permitted  to  play  if  they  ohose.  It 
was  contendea  that  there  was  no  offence  against 
the  25  Geo.  2,  c.  36,  s.  2,  and  that  the  mnsio  was  but 
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»  seoondary  oonsideratioo.  Lord  Kenyon,  G.  J.,  who 
tried  the  case,  said :  **  The  constraction  oagbt  to 
oorrespood  with  the  intention  of  the  Legislature ; 
it  is  not  like  the  case  of  an  inn  or  place  of  that 
description.    Here  there  was  a  regular  opening  of 
the  room  from  Easter  to  Michaelmas  ;  there  was 
an  organist  who  attended  regularly,  whether  he 
was  paid  or  not  makes  no  difference.    The  true 
construction  of  the  Act  of  Parliament  is,  that  this 
is  a  room  for  musical  entertainments,  and  the 
defendant  is  therefore  subject  to  the  penalty." 
In  Qregory  y.  Tuffs  (6  Gar.  A  P.  271)  a  man  was 
seated  on  an  elevated  seat  in  the  tap  room  of  the 
defendant's  house,  aud  persons  daoiced,  but  no 
money  was  taken  for  admission.    This  occurred 
on  more  than  twelve  different  nights  between  the 
Ist  July  and  the  21st  Sept.      In  summing  up 
the  case   to  the  jury,  Lyndhurst,    G.  B.    said : 
*'I  agree  that  the  mere  occasional  or  accidental 
use  of  a  room  for  the  purpose  of  music  or  dancing 
is  not  within  this  Act  of  Parliament,  but  the  case 
cited  does  not  apply,  as  the  room  there  was  hired 
by  a  gentleman  of  the  Jewish  persuasion  for  the 
use  of  his  friends  during  the  Passover,  and  it  was 
therefore,  for  the  time,  his  private  room.    I  am  of 
opinion,  that  to  bring  a  case  within  this  Act  of 
Parliament  it  is  not  essential  that  the  room  should 
be  used  exclusively  for  this  purpose,  nor  is  it 
necessary  that  money  should  be  taken  for  ad- 
mission.   One  can  easily  understand  that  a  person 
keeping  a  public-house  would  find  it  to  his  interest 
to  have  an  attraction  to  draw  persons  in  great 
numbers  to  his  house,  as  it  would  remunerate  him 
without  his  receiving  money  specially  for  admission 
into  the  room  .  .  .  The  case  comes  to  this,  are  you 
satisfied  that  this  room  was  kept  by  the  defenofant 
for  the  purpose  of  public  dancing  P  "    In  Qregory 
V.  Tavemor  (6  Gar.  A  P.  280)  there  was  a  room 
in  the  defendant's  public-house,  from  40ft.  to  50fb. 
long,  with  a  bar  at  one  end,  and  about  fifty  persons 
were  dancing  on  eleven  different  nights,  the  music 
consisting  of  two  violins  and  a  bass,  the  musicians 
being  seated  on  elevated  seats.    Gumey,  B.,   in 
snmming  up,  said:  "  It  is  not  by  any  means  neces- 
sary that  the  room  should  have  been  kept  for  the 
purpose  of  music  or  dancing  only.     If  it  was  con- 
tinually used  for  those  purposes  it  will  be  for  jou 
to  consider  whether  it  was  not  kept  for  them.      A 
room  may  be  kept  for  drinking,  music,  and  dancing, 
but  if  music  was  one  of  the  purposes  for  which  it 
was  kept  it  is  a  case  within  the  Act  of  Parlia- 
ment."    In  Hall  V.  Qreen  (9  Ex.  247)  an  action 
against  the  proprietor  of  Evans's  Hotel,  Govent 
Uarden,  to  recover  a  penalty  for  keeping  a  room 
for  public  music  and  other  entertainments  without 
a  licence,  Parke,  B.  said,  *'  My  present  impression 
is,  if  the  jury  had  been  merely  instructed  that  if 
they  should  be   of   opinion    that   the    principal 
object  for  which  the  place  was  kept  open  was  to 
supply  refreshments,  the  musical  entertainment 
being  only  accessory  thereto,  then  the  case  would 
not  tali  within  the  meaning  of  the  Act  of  Parlia- 
ment. If  there  be  musical  entertainment  regularly 
carried  on  in  a  house  to  which  the  public  have 
admittance,  my  present  opinion  is  that  such  a 
place  is  within  the  Act  of  Parliament,  although 
the  place  be  used  principally  for  supplying  meat, 
drink,  and  so  forth,  and  the  musical  entertainment 
is  merely  collateral  to  that  purpose."    Frayling  v. 
Messenger  (16  L.  T.  Bep.  N.  8.  332),  and  Qarreti  v. 
Messenger  {ibid'  414)  were  then  cited.    In  Brown 
V.  Nugent  (L.  Bep.  6  Q.  B.  693)  it  was  held  that 


under  the  25  Qeo.  2,  c.  36,  ss.  2,  3,  justices  may 
grant  a  licence  for  music  only,  and  that  sucn 
licence  will  not  extend  to  dancing.  Open  the 
authorities  it  is  submitted  that  a  licence  was  re- 
quired, as  the  place  was  kept  for  the  purpose  of 
music  as  well  as  skating.  Secondly,  rinking  is 
clearly  an  entertainment  of  a  like  kind  to  dancing. 
GocKBU&iir,  G.J. — Whatever  may  be  our  opinion 
as  to  the  merits  of  this  piece  of  legislation,  we 
must  interpret  and  apply  it  as  we  find  it.  Accor- 
ding to  the  Act  eveiy  house,  room,  garden,  or 
other  place  should  be  licensed  if  kept  for  public 
dancing,  music,  or  other  entertainment  of  a  like 
kind  in  the  cities  of  London  or  Westminster,  or 
within  twenty  miles  thereof.  Now,  the  jury  have 
found  the  defendants  guilty  of  keeping  a  place  for 
public  dancing  and  music  as  charged  in  the  first 
count,  and  of  keeping  a  place  for  public  enter- 
tainment of  a  like  kind  to  an  entertainment  for 
public  music  and  dancing  without  a  licence  within 
the  prescribed  limits.  Biuking  may  or  may  not 
assume  the  form  and  character  of  dancing,  but 
there  is  nothing  stated  in  the  case  to  show  what 
was  the  course  pursued  in  this  particular  rink. 
Binking  in  itself,  I  think,  is  not  dancing,  unless  it 
is  converted  into  dancing  bv  the  persons  engaged 
in  it.  I  think,  therefore,  that  the  conviction  can- 
not be  sustained  on  the  first  count,  on  the  ground 
that  there  is  nothing  to  show  that  dancing  was 
carried  on  at  this  rink,  the  first  count  charging 
that  the  defendant  kept  a  place  for  public  dancing 
and  music.  The  jury,  however,  may  have  thought 
that  rinking  was  dancing,  and  therefore  returned 
their  verdict  against  the  defendant  on  the  first 
count.  But  then  there  is  this  difficulty,  the  jury 
have  acquitted  the  defendant  on  the  second  count, 
which  charges  the  defendant  with  having  kept  a 
place  for  public  music  without  a  licence,  and  the 
first  count,  as  I  have  said,  is  for  keeping  a  place 
for  public  dancing  and  music.  I  am  of  opinion 
that  they  ought  to  have  found  the  defendant  guilty 
upon  the  second  count  for  keeping  a  place  for 
public  music  without  a  licence,  and  acquitted  him 
upon  that  count  which  charges  him  with  keeping  a 

S ace  for  public  dancing  and  music  without  a  licence, 
the  music  was  an  independent  part  of  the 
entertainment  it  is  within  the  statute  which  pro- 
hibits the  keeping  of  a  place  for  public  music 
within  the  limits  of  the  Act  wiChout  a  licence. 
We  do  not,  by  our  decision,  overrule  the  decision 
in  OuagUeni  v.  MaMhews,  for  it  is  not  necessary 
for  the  present  case  either  to  affirm  or  question 
that  decision  which  proceeded  on  the  ground  that 
if  music  was  not  a  thing  for  which  the  place  was 
kept  open,  but  was  altogether  a  subordinate  thing 
that  was  not  within  the  contemplation  of  the 
Legislature  in  this  statute.  But  that  does  not 
apply  when  music  is  an  integral  part  of  the  enter- 
tainment, and  if  it  is  so,  it  is  then  within  the 
statute.  Looking  at  the  facts  stated  in  the  case 
I  do  not  find  that  the  music  was  subordinate  to 
skating,  or  necessary  to  assist  it.  Music  was 
resorted  to  as  a  means  of  attracting  people  to  the 
rink,  and  as  an  inducement  to  them  to  pay  for 
admission,  and  that  being  so  the  case  is  within 
the  statute.  The  jury  having  found  the  defendant 
not  guilty  of  keeping  a  place  for  public  music  I 
should  not  like  to  uphold  the  conviction  upon  the 
first  count,  which  is  inconsistent  with  the  acquittal 
upon  the  other,  inasmuch  as  rinking  is  not  neces- 
sarily dancing,  and  there  is  nothing  to  show 
that  rinking  as   carried  on   in  the  present  case 
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WM  of  that  charaoter.  Bat,  as  to  the  third  count, 
which  charges  the  defendant  with  keeping  a  place 
for  public  entertainment  of  a  like  kind  to  an  enter- 
tainment for  public  music  and  dancing,  the 
entertainment  must  be  of  a  like  kind  to  dancing 
or  musia  If  rinkinff  is  analogous  to  either  it  is 
within  the  statute.  It  certainly  is  not  analogous 
to  music,  but  it  is  said  to  be  analogous  to  dancing. 
If  the  skates  are  used  for  dancing,  and  the  music 
is  subsidiary  to  it,  then  rinking  is  analogous  to 
dancing.  If  you  want  music  to  facilitate  persons 
while  nnking  to  imitate  dancing,  then  it  assumes 
the  character  of  dancing,  and  if  the  place  is  kept 
open  for  such  entertainment  from  8  p.m.  to  10  p.m., 
or  any  other  hours,  it  is  within  the  mischief  ot  the 
Act.  In  this  case  music  was  resorted  to  as  some* 
thing  in  addition  to  rinking. 

]&£bllob,  J. — I  &gi]ee  in  umost  all  that  has  been 
said  by  the  Lord  Chief  Justice ;  but  at  the  same 
time,  haying  regard  to  the  rule  applied  to  the  oon- 
struction  of  indictments,  I  do  not  see  why  the 
oonyiction  may  not  be  sustained  on  the  first 
count,  if  the  defendant  has  been  guilty  of  keeping 
ft  place  for  either  public  dancing  or  music  witnout 
alioencjB.  I  agree  that,  in  oraer  to  sustain  the 
oonyiction  on  the  third  count,  the  entertainment 
must  be  of  a  like  kind  to  public  music  or  dancing. 
Here  the  rinking  was  accompanied  by  music, 
which  affects  the  action  we  are  told,  and  it  was, 
therefore,  analogous  to  dancing.  I  also  think 
that  the  music  had  independent  attractions  in  this 
case.  I,  therefore,  think  the  conviction  may  be 
sustained  both  on  the  first  and  third  counts  of  the 
indictment. 

Gboitb,  J. — ^I  also  am  of  opinion  that  the 
oonyiction  may  be  sustained  upon  the  first 
count  as  well  as  upon  the  third  count.  Sinking, 
pw  se,  may  be  more  analogous  to  dancine  than 
skating.  At  first  rinking  was  merely  skatmg  on 
roller  skates,  but  by  degrees  it  has  come  to  bear  a 
close  proximity  to  oancmg.  It  can  be  performed 
on  boards,  and  quadrilles,  waltzes,  &c.,  are  now  per- 
formed on  skates  with  rollers  to  assist  the  motion. 
We  must  look  to  the  nature  and  character  of  the 
entertainment.  Sinking  to  music  on  an  asphalte 
surface  or  boards  seems  to  me  more  analogous  to 
dancing  than  to  skatiuff  on  ice.  If  the  first  count 
had  stood  alone  I  should  have  thought  the  oonyic- 
tion good,  as  the  words  of  the  statute  are  in  the 
disjunctiye,  though  in  the  indictment  they  are 
put  in  the  copulatiye.  If  the  defendant  was  guilty 
of  keeping  a  place  either  for  public  music  or 
dancing  he  was  guilty  of  the  offence  created  by  the 
statute.  It  is  said  there  is  a  difficulty  in  sus- 
taining the  oonyiction  on  the  first  count,  as  that 
would  be  inconsistent  with  the  yerdict  of  acquittal 
on  the  count  which  charges  the  defendant  with 
keeping  a  place  for  public  music  only.  That 
seems  to  me  to  have  arisen  from  some  misapprehen- 
sion by  the  jury  of  the  direction  to  them.  Techni- 
cally, however,  I  think  the  conviction  was  right  on 
the  first  count. 

LiNDLEY,  J. — I  agree  that  the  conviction  was  right 
on  the  third  count  if  not  also  on  the  first  count. 
The  statute  prohibits  the  keeping  without  licence, 
within  certain  limits,  three  classes  of  places  (1)  for 
public  dancing,  (2)  for  public  music,  (3)  tor  entertain- 
ments of  a  like  kind  with  public  dancing  or 
music.  As  to  the  first  count,  u  the  jury  thought 
that  rinking  was  dancing  in  skates  on  wheels,  the 
conviction  might  be  upheld.  But  the  finding  of 
the  jury  on  the  first  count  may  be  taken  distiibu- 


tively,  and  the  conviction  upheld  if  the  defendant 
was  guilty  of  keepiog  a  place  either  for  pdalic 
dancmg  or  music. 

Hawxins,  J. — I  agree  with  the  Lord  Chief  Jus- 
tice. Oorwietion  affirmed. 


§^ix^xtm  Court  d  InMcatur^ 

COURT   OF   APPEAL. 

SITTINGS  AT  WESTMINSTBE. 

Beported  bj  P.  B,  HurcHzn  and  W.  Amnos. 


Wednesday,  AprU  II.  1877. 

(Before  Lord  Golbbidoi,  G. J.,  and  Bramwmll  and 

BuTit  JJ  A.) 

DuKB  ov  DiYOireHiBB  V.  Hematiti  Stiel  Gox<- 

PAVT  (LdOIED). 

Bating  of  iron  fnines — Dedudion  from  royaUiee — 
EeeervoHon  tn  lecue — LiahUUy  of  hseor — Ths 
BaUng  Act  1874  (37  j*  38  Viet,  c  54),  s.  8. 
By  eeet.  8  of  the  Bating  Act  1874,  where  the  leeeee  of  a 
mine  was  before  the  Act  easemptfrom  beingr^Uedto 
any^or  or  other  local  rate,  he  may  (unleeahehae 
speeificdlly  contracted  to  pay  euiBh  raie  in  the 
event  of  the  abolition  of  the  $add  eaoemftion), 
dedfict  from  any  rent,  royalty,  or  dues  payable 
6i^  him,  one  half  of  any  such  rate  faid  by 
htm. 
The  plaintiff^  and  drfendanta  contracted  in  a  lecue 
ofirot^  mines  that  the  rent  and  royaUies  payaUe 
oy  the  defendants,  the  lessees,  should  be  free  and 
dear  of  and  from  aU  rates,  taeoes,   tithe  rent' 
charges,   estpenses   and  dediictions  whatsoever, 
parliamentary,  parochial,  or  of  any  other  naiwre. 
The  defendants    deducted  from  Uieir  royaUiee 
half  of  the  rates  paid  by  them  wider  this  Act,  and 
the  plaintiff  brought  this  adion  to  recover  the 
deduction. 
Held  {aj^rming  the  judgment  of  the  Queen's  Bench 
Division),  thai  this  section  of  the  statute  overruled 
the  reservalion  in  the  lease,  and  that  the  defen" 
dants  were  net  liable  for  the  half  of  the  rates 
which  they  had  deducted. 
Appeal  by  the  plaintiff  trom  the  judgment  of  the 
Queen's  Bench  Division    (Cockoum,    G.J.,    and 
Lush  J.),  reported  35  L.  T.  Bep.  N.  S.  474,  where 
the  special  case  and  the  material  sections  of  tke 
Bating  Act  1874  (37  &  38  Yict  c.  54),  are  set 
out. 

C.  Bowen  (Muir  Mackenzie  with  him),  for  the 
plaintiff. — ^The  construction  put  upon  37  &  38 
Yict.  c.  54,  s.  8,  by  the  court  below  would  produce 
injustice  and  inequality,  for  it  would  affect  lessors 
and  lessees  of  mines  differently,  according  to 
whether  the  mines  were  let  on  longer  or  shorter 
leases.  If  the  Legislature  had  intended  to  make 
existing  contracts  of  no  avail,  they  would  have 
used  clear  language  for  that  purpose,  as  in  the 
Property  Tax  Act  (5  &  6  Vict.  o.  35),  s.  73.  He 
referred  to 

Brewster  y.  Kitchell,  1  Lord  Baymond  317. 

A.  WiUs,  Q.G.  and  Edvoyn  Jones,  tat  the  defen- 
dants, were  not  called  on. 

Lord  Coleridge,  G.J. — This  seems  a  very  dear 
case.  I  am  of  opinion  that  the  judgment  of 
the    Queen's    Bench    Division  was  a    perfectly 
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proper  jncigment.  I  wish  to  adopt  the  reasons 
given  by  Gockbnm,  0. J.,  and  to  decide  in  favonr 
of  the  defendants  on  the  same  grounds. 

Bkimitell  and  Bkbtt,  JJ A.  concurred. 

Judgment  affmnecL 

Solidton  for  both  parties :  Owrrey,  HoUand,  and 
Cturrey. 

Feb.  2  and  81,  1377. 

PUSCXLL  V,  SOWLBIL. 

Libel — Bepori  ef  proceedings  of  board  of  guardiane 
— Privilege— Public  interest. 

A  newepofjfer  report,  containing  Ubelloue  matter,  of 
proeeedmge  ajt  a  meeting  of  a  board  of  guardians 
is  not  privileged. 

At  ike  meeting  of  a  board  of  gua/rdia/ns  of  a  poor 
law  u^ion,  the  conduct  of  the  medical  oMcer  of 
the  union  was  discussed,  and  aceuscUtons  of 
neglect  of  duty  were  made  against  him,  A 
reporter  for  a  local  paper  belonging  to  the  defen- 
dints  was  present,  and  the  defendants  ptiblished 
in  their  pa^fer  a  full  account  of  the  proceedings 
€tt  ihemeekng.  The  plaintiff  thereupon  brought 
an  acHonfor  libel  c^amst  the  defendants. 

Meld  {c^ftrming,  but  on  different  grounds,  the 
judgment  of  the  court  below),  thai  the  defendants 
were  liable,  as  the  report,  although  U  might  be  of 
a  malter  of  public  and  general  interest,  contained 
libdlous  statements  m^ide  **  ex  parte**  against  the 
plaintif,  and  no  rule  of  privilege  applied  to 
protect  the  publishers  of  U. 

Appeal  from  a  decision  of  the  Common  Pleas 

DiTision. 
The  action  was  for  libel. 
Statement  of  claim. 

1.  The  plaintiff  was  at  the  time  of  committing 
the  grievance  hereinafter  mentioned,  and  still  is, 
a  physician  and  surgeon  practising  at  Knutsford, 
in  the  county  of  Chester,  and  was  and  is  also  the 
duly  appointed  medical  officer  of  the  Knutsford 
Workhouse  at  Knutsford,  which  said  workhouse 
is  within  the  Altrincham  Union  for  the  adminis- 
tration of  the  laws  for  the  relief  of  the  poor. 

2.  The  defendants  were  at  the  time  of  the  com- 
mitting of  the  grievance  hereinafter  mentioned, 
and  still  are,  the  printers  and  publishers  of  a 
daily  newspaper  called  the  MaTichester  Courier  and 
Lancashire  General  Advertiser,  printed  and  pub- 
lished at  Manchester,  and  having  a  wide  cir- 
culation, in  particular  in  Lancashire  and  Cheshire. 

3.  The  defendants,  being  such  printers  and  pub- 
lishers as  aforesaid,  on  the  80th  Dec.  1875,  falsely 
and  maliciously  printed  and  published  of  and 
concerning  the  plaintiff,  and  of  and  concerning 
him  in  his  said  profession  of  physician  and  surgeon, 
and  of  and  concerning  him  in  his  said  office  of 
medical  officer  as  aforesaid,  in  the  said  news- 
paper, the  words  following,  that  is  to  say: 
"More  alleged  neglect  at  ^utsford  workhouse. 
At  the  fortnightly  meeting  of  the  Altrincham 
board  of  guardians  yesterday,  Mr.  Fullalove,  the 
chairman  of  the  house  committee,  reported  that  a 
few  days  ago  an  inmate  of  the  house,  John  Oldham, 
of  BoUington,  was  taken  seriously  ill,  and  the 
master  sent  a  messenger  for  the  doctor  f  meaning 
thereby  the  plaintiff),  at  about  seven  o  clock  in 
the  morning.  He  (meaning  thereby  the  plaintiff), 
did  not  arrive  in  forty  minutes ;  the  porter  went 
to  his  (meaning  thereby  the  plaintiff's)  house,  and 
told  him  (meaning  thereby  the  plaintiff)  that  the 


man  was  dying,  and  that  he  should  walk  abou  ^ 
the  front  of  his  (meaning  therebv  the  plaintiff's) 
house  until  he  (meaning  thereoy  the  plaintiff) 
came.^  On  the  visit  of  the  porter,  the  doctor 
(meaning  thereby  the  plaintiff)  went  to  the  bed* 
room  window.  When  the  doctor  (meaning  thereby 
the  plaintiff)  did  arrive  the  man  was  d^.  The 
chairman  (Mr.  J.  Ambler)  observed  that,  if  the 
doctor  (meaning  thereby  the  plaintiff)  had  come 
when  first  desired,  he  would  probably  have  seen 
the  man  alive.  Mr.  Fullalove  said  that  when  the 
porter  went  to  fetch  him  (meaning  thereby  the 
plaintiff)  he  was  in  bed.  Mr.  Taberer,  the  master 
of  the  house,  said  that  that  was  the  third  time  the 
doctor  (meaning  thereby  the  plaintiff)  had  served 
him  like  that.  On  a  recent  occasion,  a  maa 
was  brought  in  a  cab  from  Wilmslow  at  12 
o'clock  at  night.  The  doctor  (meaning  thereby 
the  plaintiff)  was  sent  for,  but  he  (meaning  thereby 
the  plaintiff)  did  not  come  until  a  quarter-past 
two ;  he  (meaning  thereby  the  phuntiff)  kept  five 
of  them  waiting  up  two  hours  for  him.  Mr 
Green,  Wilmslow,  said  that  that  was  perhaps  the 
most  serious  charge  which  had  been  brou^hc 
against  the  doctor  (meaning  thereby  the  plaintiff). 
A  man  was  found  to  be  dying,  where  upon  a  boy 
was  despatched  for  the  doctor  (meaning  thereby 
the  plaintiff,  and  told  him  (meaning  thereby  the 
plaintiff)  that  a  man  was  very  poorly.  Subse- 
quently the  porter  went;  and  the  doctor  (meaning 
thereby  the  p]aintifi)  paid  little  attention  to  him, 
although  he  stated  that  the  man  was  dying.  The 
fullest  incjuiry  should  be  made.  The  case  assumed 
a  very  serious  aspect ;  and,  if  the  case  were  good, 
the  doctor  (meaning  therebv  the  plaintiff)  ought 
to  be  called  upon  to  resign.'^  The  board  decided  to 
hold  an  inquiry  into  the  charges  preferred  against 
the  doctor ;  meaning  thereby  and  imputing  to  the 
plaintiff  thereby  that  the  plaintiff  had  been  and 
was  guilty  of  gross  misconduct  in  his  profession 
of  physician  and  surgeon  as  aforesaid,  and  in  his 
office  of  medical  officer  as  aforesaid,  and  had  acted 
in  his  said  profession  and  in  his  said  office  negli- 
gently, improperly,  and  with  great  cruelty; 
whereby  the  plaintiff  had  been  and  was  greatly 
prejudiced  and  injured  in  his  credit  and  reputa- 
tion, and  his  profession  of  physician  and  surgeon 
as  aforesaid,  &o.  The  defendants  admitted  the 
allegations  contained  in  paragraphs  1  and  2  of 
the  plaintiff's  statement,  tnat  the  words  set  forth 
i7i  paragraph  8  of  the  plaintiff's  statement  were 
printed  and  published  by  them,  but  they  denied 
the  other  allegations  in  that  paragraph  contained. 
The  defendants  alleged  that  they  were  public 
journalists,  and  that  the  said  words  were  printed 
and  published  by  them  as  such  public  journalists, 
in  a  public  journal,  bond  fide,  without  malice,  and 
for  the  public  benefit,  and  not  otherwise,  and  were 
and  are  a  correct,  fair,  impartial,  and  honest  report 
and  account  of  proceedings  of  public  interest  and 
concern.    Issue  joined. 

At  the  trial  before  Brett,  J.,  at  the  Spring 
Assizes  of  1876  at  Manchester,  a  verdict  was  by 
consent  entered  for  the  plaintiff,  damages  40^. 
(with  certificate),  leave  being  reserved  to  move 
to  enter  a  verdict  for  the  defendants  if  the  court 
should  be  opinion  that  the  publication  was  privi- 
leged, it  being  admitted  to  be  bond  fide,  and  a 
correct  account  of  what  passed  at  the  meeting 
described. 

May  16,  1876. — ^j^dtoarcEf,  Q.C.  moved  accord- 
ingly to  enter  judgment  for  the  defendants. 
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C.  BuBseU,  Q.C.  and  Bigham  showed  cause. 

The  Court  (Brett,  Archibftld,  and  Lindley,  JJ.) 
reserved  judgment. 

Brett,  J.  delivered  the  judgment  of  the  court 
on  the  28th  June  1876,  giving  judgment  for  the 
plaintiff  on  the  ground  that  tne  proceedings  of 
the  board  of  guardians  at  Knutsford  were  not  of 
general  public  interest,  and  that  the  publication  of 
the  report  was,  therefore,  not  privileged. 

The  defendants  appealed  from  this  decision. 

Edwards,  Q.C.  for  the  defendants. — ^This  is  a 
bond  fide  report  of  what  took  place  at  a  meeting  of 
a  hoatd  of  guardians.  It  is  privileged  as  being  a 
report  of  proceedings  of  general  public  interest. 
In  DaouY.  Duncan  (30  L.  T.  Bep.  N.S.  464;  L. 
Bep.  9  C.  P.  8)^6),  which  was  an  action  for  libel 
contained  in  a  newspaper  report  of  some  pro- 
ceedings at  a  parliamentary  election  meeting,  the 
occasion  was  held  privileged.  A  meeting  of  the 
persons  charged  with  the  administration  of  the 
poor  law  of  a  district  is  of  still  more  importance  to 
the  public.  In  KeU/y  v.  Twiing  (13  L.  T.  Bep. 
N.  S.  255,  L.  Bep.  1  Q.  B.  699)  a  dibpute  between 
an  incumbent  ana  his  churchwarden  as  to  the  use 
of  the  church  was  held  matter  of  public  interest. 
He  also  cited 

Htnwood  V.  Horrisofi,  26  L.  T.  Bep.  N.  8.  8S8 ;  L. 

Bep.  7  G.  P.  606 ; 
TFofon  V.  Walter.  19  L.  T.  Sep.  N.  8.  409  ;  L.  Bep. 
4Q.  B.78;  88  L.  J.  40,  Q. B. 

0.  BusseU,  Q.C.  and  Bigham  for  the  plaintiff. — 
The  report  is  not  privileged.  This  is  not  criticism 
but  comment.  The  meeting  was  not  a  public 
meeting,  although  reporters  were  admittea,  and 
it  is  not  because  the  meeting  was  convened  to 
discuss  a  matter  of  public  interest,  that  a  publi- 
cation of  slanderous  matter  would  be  privileged. 
A  statement  like  that  about  the  medical  officer  in 
this  case  may  be  a  perfectly  proper  one  to  be  made 
in  the  board  room  of  the  guardians  at  Knutsford, 
but  a  newspaper  has  no  right  to  publish  it  ex  parte 
to  the  world.  The  privilege  of  reports  is  confined 
to  (1)  all  judicial  proceedings,  because  the  public 
have  a  ri^ht  to  be  in  all  the  courts  of  justice ; 
(2)  to  parliamentary  proceedings  because  the  public 
are  preseit  by  their  representatives.  It  is  now 
sougnt  to  extend  the  privilege  to  reports  of  the 
proceedings  of  public  bodies.  Up  to  the  decision 
in  Wason  v.  Walter  {ubi  eup.)  judicial  proceedings 
only  were  within  the  privilege.  The  principle  in 
Waaon  v.  Walter  should  net  be  extended,  although 
that  case  is  perfectly  distinct  from  this.  All  the 
authorities  show  that  no  such  general  principle  of 
privilege  on  the  ground  of  public  interest,  as  is 
contended  for  for  the  defendants  exists ;  a  news- 
paper has  no  exceptional  privilege.  Davison  v. 
Duncan  (26  L.  J.  104,  Q.  B. ;  7  E.  A  B.  229)  is 
d&rectly  in  point  in  favour  of  the  plaintiff.  [Gock- 
BU&N,  C.J. — The  meeting  in  that  case  was  an  open 
one.]  Yes,  and  that  makes  the  case  stronger  than 
the  present  one.  The  cases  cited  for  the  defendants 
do  not  apply  here.  The  real  question  is,  are  the 
proceedings  of  boards  of  guardians  protected  by 
the  same  privilege  as  applies  to  proceedings  in 
courts  of  justice  and  in  parliament?  That 
question  cannot  be  answered  by  enquiring  whether 
the  matter  complained  of  was  of  public  interest. 

Edwards,  Q.C.  in  reply. 

CocKBUBN,  G.J. — I  am  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  affirmed,  and  I 
am  very  anxious  to  have  it  distinctly  understood 
that  that  opinion  is  not  teased  upon  the  grounds 


upon  which  the  court  below  went.    That  judg- 
ment proceeded  upon  the  ground  that  the  8ub|eot 
matter  of  the  present  action,  which  is  for  hbel 
contained  in  a  report  of  the  proceedings  of  a 
board  of  guardians  relating  to  tne  conduct  of  the 
medical  officer  of  the  poor  law  union,  was  not  a 
matter  of  public  general  interest.    In  that  view  I 
am  unable  to  concur,  and  for  these  reasona:  It 
appears  to  me  that  the  administration  of  the  poor 
law  is  matter  of  great  national  oonoem.     The 
court  below  seem  to  have  drawn  a  distinoticm 
between  the  administration  of  the  poor  law  in 
general  as  a  matter  of  public  conoenit  and  the 
administration  of  the  poor  law  in  a  particular 
district.    It  seems  to  me  that  whatever  is  matter 
of  national  concern  in  the  administration  of  any 
department  of  the  government,  is  also  matter  of 
national  concern  in  the  local  district  in  which  thai; 
government  is  administered.     It  is  one  of  the 
characteristic  features  of  the  government  of  this 
country  that,  instead  of  being  centralised,  very 
important  matters  of  administration  are  submitted 
to  the  consideration  of  local  authorities  for  con- 
duct and  management;  there  is  the  business  of 
counties,  and  of  municipal  bodies  in  cities  and 
boroughs,  and  these  are,  to  a  great  extent,  managed 
by  load  governments.      It  is  not  because   the 
matter  immediately  under  consideration  is  one 
affecting,  in  its  immediate  consequences,  a  par- 
ticular locality  only,  that  therefore  it  is  not  a 
matter  of  public  general  interest.    It  may  be  of 
national  concern..   The  administration  of  the  poor 
law  with  respect  to  the  medical  attendance  of  the 
poor  is  a  matter  of  infinite  moment,  and,  there- 
fore, the  conduct  of  the  medical  officer  of  a  union 
may  be  of  vast  importance,  as  he  has  the  care  of 
the  poor.     I  therefore  do  not  a^pee  with  ike 
Common  Pleas  Division  in  thinking   that   this 
matter  is  not  one  of  public  general  interest.    It  is 
now  settled  law  that  a  report  of  judicial  proceed- 
ings is  privileged.    It  is  also  settled  that  reports 
of  the  proceedings  of  the  great  national  connoil, 
the  Houses  oC  Parliament,    may  be  privileged, 
although  those  reports  affect  the  credit  of  private 
persons ;  but  the  question  here  is  whether  in  this 
case,  although  the  proceedings  generally  were  of 
public    interest,   the    particular   accusation   was 
privileged.     There  are  many  intermediate  cases 
which  might  be  put.     The  proceedings  by  the 
corporation  or  the  common  council  of  the  city  of 
London,  or   of  county    magistrates   at   quarter 
sessions  sitting  to  transact  countv  business,  and 
in  many  other    cases,  might   reflect    upon    the 
character  of  a  private  individual,  but  I  should  be 
very  sorry  to  lay  down  a  hard  and  fast  line  that 
proceediogR  of  that  description  might  not  be  fully 
reported,  although  reflecting  upon  the  conduct  of 
some  particular  person.    It  is  not  necessary  to  lay 
down  any  such  rule  in  this  case.    We  are  dealing 
here  with  a  body  of  limited  jurisdiction,  and  one 
to  whose  proceedings  it  is  certainly  not  essentially 
necessary  either  by  law  or  usage  that  publicity 
should  be  given.  It  is  q  uitedear  that  the  proceedings 
of  a  board  of  guardians  are  not  necessarily  public. 
They  might,  if  they  pleased,  refuse  to  aamit  the 
reporters,  and  close  their  doors  while  they  trans- 
acted their  business,  and  I  think  that  it  would  be 
the  proper  coarse  to  take  when  matters  affecting 
the  condact  of   a  particular  person  are  being 
discussed      Here   one  of   the  newspapers  was 
representer],    and    the    proceedings   were    pub- 
lished.     Was    that    publication   privileged?     I 
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think  thera  is  no  doabt  that  it  irsa  not  pri- 
vileged; and  I  think  there  can  be  no  doabt 
whatever  that  if  the  matter  had  been  brought 
before  the  central  authority  in  London — the  Poor 
Iiaw  Board — and  the  private  character  of  a  par- 
ticular individual  had  been  assailed,  and  a  report 
Eublished  in  the  newspapers,  that  report  would 
ave  been  privileged.  Clearly  not.  I  think  the  board 
ought  to  exercise  a  proper  discretion  in  conduct- 
ing a  discussion  like  tnis,  and  that  their  doors 
should  have  been  closed.  They  did  not  exercise 
that  discretion.  The  newspaper  should  not  have 
published  that  which  might  be  untrue,  and  was 
likely  to  prejudice  the  medical  officer.  Therefore, 
without  encroaching  in  any  degree  upon  the  dis- 
cussion of  what  I  conceive  to  be  a  great  public 
principle,  I  am  content  to  say  that  that  principle 
does  not  apply  in  this  case,  and  I  therefore  think 
that  the  judgment  of  the  court  below  should  be 
affirmed,  though  not  upon  the  same  grounds  as 
were  there  given. 

Hellish,  Ii.J. — 1  am  of  the  same  opinion.  We 
are  asked  here  to  further  extend  the  law  of 
privilege.  In  Lord  Campbell's  time  it  seems 
clearly  to  have  been  supposed  to  have  been  law 
that  the  privilege  of  reporting  extended  only  to 
the  publication  of  proceedings  in  courts  of  law. 
It  was  supposed  that  proceedings  in  courts  of  law 
might  be  published  because  all  Her  Majesty's 
subjects  might,  if  they  chose,  be  present,  and  it 
was  said  that  there  was  nothing  wrone  in  potting 
those  who  were  not  in  the  position  of  those  who 
were  present  That  rule  has  in  my  opinion  been 
properly  extended  to  proceedings  in  Parliament. 
The  proceedings  there  may  no  doubt  be  distin- 
guished from  those  in  a  court  of  law,  becaune  the 
public  are  only  admitted  to  the  House  of  Parlia- 
ment when  they  are  allowed  to  be  present  by  the 
House.  It  is  then  said  that  the  principle  of 
privilege  being  already  established  which  applies 
to  protect  reports  in  the  courts  of  law,  and  the 
Houses  of  Parliament,  should  be  extended  to  a 
variety  of  other  kinds  of  bodies.  I  do  nof-  wish 
to  give  my  opinion  whether  it  ought  to  be  ex- 
tended to  some  other  bodies  or  not,  but  at  the 
same  time  I  feel  that  wo  ought  to  be  very  careful 
when  we  are  asked  to  extend  it.  I  am,  however,  j 
clearly  of  opinion  that  we  should  not  extend  it  to 
the  present  case.  The  guardians  had  the  power 
of  excluding  the  public  or  not ;  I  do  not  think 
they  ought  to  be  bound  by  the  result  of  exercising 
their  discretion  to  admit  or  exclude  the  public, 
but  when  ex  parte  charges  are  to  be  made  affect- 
ing the  character  of  a  public  officer  I  do  not  see 
any  public  convenience  in  holding  that  these 
charges  may  be  made  pnbiic.  Such  charges  so 
made  are  made  public  I  think  ai  the  risk  of  the 
person  publishing  them.  At  law  this  was  clearly 
libellous.  If  one  of  the  guardians  himself  had 
gone  out  from  the  meeting  and  talked  of  the 
charge  made  against  the  doctor  so  as  to  do  him 
injury,  I  think  the  guardian  would  have  been 
liable  to  an  action  of  slander.  I  do  not  dispute 
the  right  of  the  newspaper  to  comment  upon  the 
doctor's  conduct  when  the  facts  have  been  ascer- 
tained. Here  they  had  not  been  ascertained,  and 
it  seems  to  me  to  be  a  very  different  thing  from 
fair  comment  to  publish  charges  brought  against 
him  as  these  were.  I  think  the  judgment  of  the 
court  below  should  be  affirmed. 

Bagoallat,  J. — I  am  of  the  same  opinion.    I 
am  unable  to  draw  any  distinction  between  the 
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circumstance  of  the  present  case,  and  those  in 
the  case  of  Topham  v.  Pick  (7  H.  &  N.  891). 
Where  a  report  containing  a  llibel  was  made  by  a 
medical  officer  to  a  vestry l)oard,  and  published  by 
the  defendant  in  his  newspaper.  There  it  was 
decided  that  the  publication  of  the  report  was 
not  privileged.  The  same  reasoning  will  apply  to 
the  present  case,  and  I  do  not  think  that  the 
principles  upon  which  that  decision  was  given  are 
mterfered  with  by  the  judgment  in  Waaon  v. 
Walter  (uhi  ntp.),  nor  do  I  think  those  principles 
are  inconsistent  with  our  decision  in  the  present 
case. 

Bbamwbll,  J.A. — I  am  of  the  same  opinion,  and 
I  desire  to  say  why.  The  question  of  the  right  of 
publication  in  newspapers  is  one  of  great  im- 
portance, because  public  opinion  is  to  a  great 
extent  guided  by  the  press,  and  especially  bv  the 
periodical  press.  I  do  .not  quite  agree  with  the 
reasons  given  in  the  Common  Pleas  Division  that 
proceedings  of  this  kind  are  not  matters  of  public 
mterest.  I  think  if  there  had  been  a  discussion 
on  tie  conduct  of  the  plaintiff,  the  facts  not  being 
in  dispute,  and  the  defendant  had  fairly  commented 
upon  it,  that  comment  would  be  privileged.  But 
that  is  not  the  case  here.  The  defendants  reported 
not  what  was  a  statement  of  facts,  but  what  upon  the 
face  of  it  was  a  report  of  what  had  been  reported 
to  the  guardians,  and  what  was  stated  agpainst  the 
plaintiff  in  his  absence,  with  no  opportunity  gi?en 
him  to  contradict  it.  I  think  there  was  no  duty 
of  any  kind  upon  the  reporter  to  report  this  accu- 
sation. The  guardians  could  well  have  excluded,  and 
ought  to  have  excluded,  strangers  from  the  room. 
As  they  did  not  do  so,  the  reporter  himself  should 
have  passed  the  matter  by,  but  as  he  has  not  done 
so,  but  has  published  it  to  the  plaintiff's  injury, 
he  must  in  my  opinion  bear  the  consequences. 

Judgjnent  for  plaintiff ,  Judgtnent  beVow  afflfnned. 

Solicitor  for  the  plaintiff,  0.  W.  Dommett  for 
/.  B,  Barlings,  Manchester. 

Solicitors  for  the  defendants,  Johnson  and 
WethereU,  for  Stevenson,  Lyeett,  and  Co.,  Man- 
chester. 


Monday,  April  80, 1877. 

(Before  Jambs,  Baggallat,  Bkamwzll,  and  Brett, 

L.JJ.) 

Babbits  v.  Cox. 

Land   tax  —  Exemption  —  Site    of   hospital  — 

4  W,  ^  If.  c.  1,  s,  5—38  Geo.  3,  c.  6,  s.  29. 
Plaintiff  was  lessee  of  land  which  wets  the  site  of  a 
hospital,  existing  before  the  Land  Tax  Acts  1692 
ana  1798,  biU  removed  by  decree  of  the  Court  of 
Chancery  in  1849,  by  which  the  land  was  dis- 
charged from  the  charitable  trust. 
The  Act  of  1692  exempted  all  sites  of  honpittjils,  and 
by  the  Act  of  1798,  s.  29,  all  lin^s  belonging  to 
att/y  hospital  which  were  assessed  in  1692  were 
to  be  liahle  to  be  charged  to  land  tax,  and  no 
other  lands  then  belonging  to   any  hospital  or 
almshouse  should  be  charged  to  land  tax  by  that 
Act, 
Held  {reversing  the  judgment  of  the  Q'leen's  Bench 
Division),  thai  plaintiff  was  exempt  from  the 
land  tax, 
Afpbal  from  the  judgment  of  the  Queen's  Bench 
Division  on  a  special  case  stated  in  an  action  of 
trespass  brought  against  the  defendant,  a  collsctor 
of  land  tax,  for  seising  the  plaintiff's  goods. 

4  B 
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The  question  for  the  opinion  of  the  oonrt  was, 
whether  the  land  in  possession  of  the  plaintiff 
is  liable  to  be  chargea  and  assessed  by  the  Land 
Tax  Commissioners  to  the  land  tax. 

If  the  oonrt  should  answer  this  qnestion  in  the 
afllrmatiye,  judgment  to  be  entered  for  the  defen* 
dant  with  oosts. 

If  in  the  negative,  judgment  to  be  entered  for 
theplaintiff  for  2272.  5«.  lOe?.  witH  oosts. 

The  Divisional  Court  (Cookbnm,  C.J.  and 
Lush,  J.)  gave  jnd^ent  in  favour  of  the  defen- 
dant, and  the  plaintiff  appealed. 

The  material  sections  of  the  statutes  are  set  out 
in  the  judgment  of  the  court  below,  and  the 
special  case  is  set  out  in  the  report  {oMte,  p.  447  ; 
35  L.  T.  Bep.  N.  S.  884). 

The  Bolicitor-Oeneral  (Sir  H.  Gi&rd,  Q.C.), 
Lumley  Smith  with  him,  for  the  plaintiff. — The 
true  effect  of  38  Geo.  3,  c.  5,  s.  29,  is  that  all  lands 
which  belonged  to  hospitals,  almshouses,  Ac,  at 
the  time  of  the  passing  of  4  W.  &  M.  c.  1,  shall 
be  for  ever  exempt  from  land  tax.  This  is  shown 
by  the  use  of  the  word  "  then."  The  exemption 
is  applied  to  the  land  itself :  (Lord  Oolehesier  v. 
Kewn&y,  14  L.  T.  Bep.  N.  S.  888 ;  L.  Bep.  1  Ex. 
308;  35  L.  J.  204,  Ex.;  affirmed  16  L.  T.  Bep. 
N.  8.  463;  L.  Bep.  2  Ex.  253;  36  L.  J.  172, 
Ex.)  In  that  case  WiUes.  J.  anticipates  ihe 
present  qnestion :  (L.  Bep.  2  Ex.  257.)  Both  reason 
and  the  exact  language  of  the  statute  are  &vour- 
able  to  the  exemption.  The  judgment  of  the 
court  below  assumes  that  the  poLcy  of  the  statute 
was  only  to  relieve  the  land  while  it  was  held  for 
eleemosynary  purposes,  and  omits  the  considera* 
tion  that  the  chanty  stUl  gets  the  advantage  when 
the  land  is  disposed  of,  in  consequence  of  the 
higher  price  to  be  obtained  for  kmd  exempt  from 
the  tax. 

E,  Clarke  and  Lyon  for  the  defendant. — The 
reason  tor  the  exemption  ceased  when  the  hospital 
was  removed,  and  consequently  the  exemption 
itself  ought  to  be  held  to  have  ceased.  It  is  clear 
that  a  private  owner  could  not  claim  exemption 
under  38  Geo.  3,  c.  5,  s.  25,  which  provides  that 
nothing  in  the  Act  shall  extend  to  charge  "  any 
hospital  for  or  in  respect  of  the  site  of  the  said 
hospital,"  &c.,  and  sect.  29  must  be  treated  as  a 
corollary  to  sect.  25,  as  is  observed  in  the  judg- 
ment of  the  court  below.  The  intention  must 
have  been  the  same  in  framing  the  two  sections. 
The  decision  in  Novello  v.  Toogood  (1  B.  &  C.  554) 
is  an  instance  of  limitation  of  an  exemption, 
apparently  given  by  the  general  words  of  a  statute, 
in  a  case  where  the  reason  of  the  exemption  did 
not  applv.  Sect.  26  of  38  Geo.  3,  c.  5,  oy  which 
tenants  holding  under  hospitals  are  to  be  assessed, 
shows  that  the  intention  of  the  Act.  was  to  limit 
the  exemption  to  the  hospitals  themselves. 

The  SolicUor'Qeneral  was  not  called  on  to 
reply. 

James,  L.J. — It  appears  to  me  that  we  must 
reverse  the  judgment  of  the  court  below.  I 
cannot  get  over  the  plain  words  of  sect.  29  of 
38  Geo.  3,  c.  5,  which  provides,  "  That  all  such 
lands  .  .  .  belonging  to  any  hospital  or  almshouse 
...  as  were  assessed  in  the  fourth  year  of  the 
reign  of  King  William  and  Qaeen  Mary  shall  be 
and  are  hereby  adjudged  liable  to  be  charged,"  &o. 
If  the  section  had  stopped  there  I  think  there 
would  have  been  a  good  deal  to  be  said  for  the 
case  of  the  appellant,  on  the  ground  that  the 
section  meant  that  those  lands  only  should  be 


charged  which  were  charged  in  the  fourth  year 
of  the  reign  of  William  and  Mary,  and  no  others. 
But  the  section  goes  on  to  provide  "  that  no  other 
lands  .  .  .  whatsoever  then  belMiging  to  anv 
hospital  or  almshouse  .  .  .  ahaU  be  charged,, 
taxed,  or  asseesed  by  virtne  of  this  Act  .  .  . 
anything  herein  contained  to  tiie  contrary  not- 
withstanding." This  seems  to  me  to  be  as  plain 
a  provision  tnat  these  lands  shall  not  be  charffed 
as  conld  possibly  be  framed;  it  charges  land  that 
wss  chan^  in  the  reign  of  William  and  Maiy, 
and  expressly  exempts  other  land,  and  this 
is  other  land  than  land  that  was  in  thai 
reign  charged.  But  it  is  said  on  behalf  of  the 
respondent  that  we  must  read  sect.  29  together 
witn  sect.  25  of  the  same  Act  I  cannot  follow 
that  argument,  for  sect.  29  applies  to  a  new 
subject  and  uses  additional  words.  I  see  no 
reason  why  we  should  depart  from  the  plain 
words  of  the  Act.  The  exemption  is  for  the 
benefit  of  the  charity  if  the  lana  passes  into  the 
hands  of  a  purchaser,  and  does  not  apply  (as  haa 
been  decided  in  Lord  Oolcihester  v.  Kewnoy» 
ubi  w^.)  if  a  new  site  for  a  hospital  or  alma- 
house  IS  purchased.  I  am  of  opinion,  therefore, 
thai  the  land  is  exempt. 

Baooauat,  L.J. — I  am  of  the  same  opinion. 
I  was  impressed  by  the  able  an^ument  of  Mr. 
Lyon  on  38  Geo.  3,  c.  5,  s.  25,  but  I  cannot  follow 
the  argument  that  sect.  29  is  only  a  proviso 
intended  to  Qualify  the  terms  of  sect.  25.  There 
are  intermeoiate  provisions  in  the  Act,  and  the 
phraseology  of  the  two  sections  is  distinct.  The 
words  of  sect.  29  are  perfectly  general. 

Bramwbll,  L.J. — ^I  am  of  the  same  opinion. 

B&BTT,  L.  J. — ^I  cannot  see  that  these  lands  are 
outside  the  words  of  sect.  29.  I  decline  to  con- 
strue an  Act  of  Parliament  according  to  my  views 
of  what  is  right  or  wrong  where  the  words  are 
plain.  The  words  of  the  Act  olearly  comprehend 
this  case.  If  we  look  at  4  Will.  &  M.  c.  1, 
s.  25  and  38  Geo.  3,  c.  5,  ss.  25  and  29,  we  may 
observe  an  alteration  in  the  frame  of  the  enact- 
ments. The  last  section  treats  in  terms  of 
lands.  Sec,,  which  had  been  assessed  in  the  reign  of 
William  and  Mary,  and  provides  that  they  sh^l  be 
charged,  and  then  it  goes  on  to  provide  by  a  nega- 
tive enactment  that  no  other  lands  shall  be 
charged,  and  there  is  no  reference  to  the  persons 
or  corporations  in  whose  hands  the  lands  might 
be.  The  word  '*  then  "  is  important.  Mr.  Lyon 
could  not  deal  with  it  in  his  argument,  but  we 
must  give  a  meaning  to  it,  and  applj»  it  to  the 
time  when  the  statute  of  William  and  Mary  was 
passed.  Judgtnent  reversed. 

Solicitor  for  the  plaintiff,  0,  0.  Humphreye. 
Solicitors   for   the    defendant,     Simpson   and 
Palmes. 


Monday,  April  30, 1877. 

(Before  Jakes,  Baooallat,  Beakwell,  and 

Bebtt,  L. JJ.). 

Scott  v.  Lsoo. 

Metropolitan  Building  Act  1855  (18  ^  19  Viet, 
c.  122),  8.  9  ;  8.  27,  r.  4 ;  s.  28.  r.  2— Addition  to 
old  building. 

By  the  Metropolitan  Budding  Act,  s.  9,  any  altera" 
tion,  addition,  or  other  work  niade  upon  af|  old 
building  is  to  the  eateni  of  such  alteration,  Sre.t 
subject  to  theprotfisions  of  the  Actt  which  does  not 
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[Or.  OF  A?p. 


o<A«n9iM  apply  ^  M  hwUdinge,    By  90ei.  27, 

r.  4,  every  toore^oiMe    contomina    more   than 

216,000  etMofeel  mutt  he  dknded  hy  party  walls 

in  such  ma/nner  that  the  contents  of  each  division 

shall  not  Suceed  such  uumher  of  feet.    By  sect 

28,  r.  2, ''  no  buildings  shall  he  united^  if  when  so 

umdied  ihey  iotZ2,  considered  as  one  building  only, 

be  in  eontraiventien  of  a-ny  of  the  provisions  of  the 

AoL ' 

The  appellant,  &y  taking  down  one   of  the  ex- 

tenM  walls  of  an  old  huUding  containing  more 

Ihan  216,000  cubic  feet,  mctde  an  addition  con^am- 

ing  less  them  216,000  cubic  feet. 

Held  (reversing  the  decision  of  the  court  below),  that 

the  cMUion  was  not  within  sect.  28,  r.  2.  and  need 

not  he  ssparaled  from  the  old  huHding  by  a  party 

wall, 

Afpsal  from  the  decieion  of  the  Court  of  Appeal 

from  Inferior  Courts  on  a  special  case  stated  pnr- 

snant  to  the  Metropolitan    Building  Act   1855 

(18  &  19  Vict.  c.  122),  88. 106, 107. 

The  appellant  had  buiU  an  addition  to  a  brewery, 
which  was  an  old  building  erected  before  the 
passing  of  the  Act,  and  contained  more  than 
216,000  oubic  feet.  The  addition  contained  less 
than  216,000  feet.  A  magistrate  made  an  order 
on  the  appellant  under  sect.  46  commanding  him 
to  erect  a  party  wall  on  the  ground  than  two 
buildings  had  been  united  within  sect.  28,  rule  2, 
and  the  whole  contained  more  than  216,000  cubic 
feet,  contrary  to  sect.  27,  rule  4.  The  Court  of 
Appeal  from  Inferior  Courts  (Cleasbv,  B.  and 
Grove,  J.)  held  that  the  order  was  rightly  made. 

The  special  case  is  set  out  in  the  report  in  the 
court  below  {ante  p.  386 ;  35  L.  T.  Bep.  N.  S.  487). 
Benjamin,  Q.C.  {Olyn  with  him)  for  the  appel- 
lant.— The  court  below  have  placed  a  wrong  con- 
struction on  the  Act.  The  intention  was  to 
apply  the  Act  only  to  new  buildings  (sect.  7), 
but  in  order  to  prevent  evasion  the  definition  of 
new  buildings  was  extended  by  sects.  10  and  11 ; 
but  in  sect.  28,  r.  2,  it  appears  from  the  context 
(as  required  by  sect.  7)  that  new  buildings  are 
not  there  referred  to,  for  the  provision  as  to 
uniting  buildings  presupposes  the  previous  exist- 
ence of  two  separate  buildings.  This  is  only 
an  addition  to  an  old  building,  not  the  union  of 
two  previously  existing  buildings.  [Bbauwell,  L.J. 
referred  to  SiUem  v  Thornton  (3  B.  &  B.  868 ;  23 
L.  J.  362,  Q.  B.)]  That  was  a  case  of  insurance, 
and  the  risk  was  altered. 

F,  M.  White,  Q.O.  {Biron  with  him)  for  the 
regpondent. — The  case  is  brought  within  sect.  27, 
r.  4,  by  sect.  28,  r,  2,  and  sect.  9,  which  makes  an 
addition  to  an  old  building  subject  to  the  regula- 
tions of  the  Act.  According  to  the  construction 
contended  for  on  behalf  of  the  appellant,  the  Act 
could  easily  be  evaded  in  the  manner  referred  to 
in  the  judgment  of  the  court  below. 

JaM£S,  £.J. — I  am  of  opinion  that  the  appellant 
i5  entitled  to  judgment.  We  cannot  depart  from 
the  plain  meaning  of  the  words  of  the  statute, 
because  it  may  appear  that  there  is  a  casus 
omissus,  and  we  must  remember  that  the  provi- 
sions for  the  public  safety  contained  in  the  statute 
were  made  subject  to  existing  interests.  By 
sect.  9  any  alteration,  addition,  or  other  work, 
unless  done  for  the  purpose  of  necessary  repair, 
and  not  affecting  the  construction  of  any  ex- 
ternal or  party  wall,  is  subject  to  the  regula- 
tions of  the  Act ;  by  sect.  27,  r.  4,  every  ware- 
house or  other  building  used  for  trade  or  manu- 


facture containing  more  than  216,000  cubic  feet 
shdl  be  divided  by  party  walls ;  and  by  sect.  28,  r.  2, 
no  buildings  shall  be  united  so  that  considered  as 
one  building  only  they  shall  be  in  contravention  of 
the  Act.  Now  this  appears  to  be  as  clearly  an 
alteration  by  way  of  aaaition  to  an  existing  build- 
ing as  anything  oould  be.  If  it  were  hela  to  be 
a  union  of  two  buildings,  it  would  follow  that  a 
man  might  take  down  a  wall  on  his  own  premises 
BO  as  tol>ring  in  a  few  feec  of  vacant  ground  and 
add  that  much  space  to  his  warehouse  by  rebuild- 
ing the  wall  a  little  further  forward,  and  be  held 
to  nave  united  two  buildings.  It  would  be  strain- 
ing the  words  of  the  Act  in  an  unwarrantable 
manner  to  hold  such  an  alteration  as  that  to  be  a 
union  of  two  buildings.  If  it  had  been  intended 
to  bring  the  present  case  within  the  rule  as  to 
party  walls  the  Legislature  oould  have  made  pro- 
vision for  the  purpose.  It  could  have  been  said  in 
plain  words  that  if  the  aggregate  of  the  old 
building  and  the  new  part  added  to  it  shall  be 
more  than  216,000  cubic  feet,  the  building  shall  be 
divided  by  party  walls.  In  my  opinion  the  appel- 
lant is  entitled  to  succeed,  and  the  judgment  of 
the  court  below  ought  to  be  reversed. 

Baggallat,  L.J. — I  am  of  the  same  opinion.  It 
was  the  intention  of  the  Leflrislature  to  draw  a 
distinction  between  addition  and  union,  and  there- 
fore sect.  9  was  framed,  which  in  this  case  would 
apply  to  the  addition  and  to  the  addition  alone. 
Therefore  it  is  suggested  on  behalf  of  the  respon- 
dent that  the  buUding  oomes  within  sect.  28; 
r.  2  of  that  section  is  the  only  one  which  it  is 
contended  can  be  treated  as  applicable.  It  is  true 
that  if  we  can  regard  this  as  two  buildings  which 
have  been  united  the  contents  are  more  than 
216,000  feet,  but  I  am  of  opinion  that  this  is  not 
so,  and  the  rule  means  two  buildings  which  were 
existing  before. 

B&AMWELL,  L.J. — I  am  entirely  of  the  same 
opinion;  but  I  cannot  quite  agree  with  Mr. 
Benjamin  when  he  says  that  there  might  be  a  new 
building  added  to  one  already  existing  so  that  the 
Act  would  not  apply.  I  thmk  that  here  there  is 
not  a  new  building ;  but  if  there  were,  there  would 
be  an  obligation  to  have  a  party  wall.  It  would 
follow  from  Mr.  White's  argument  that,  if  an  old 
wall  were  taken  down  and  a  few  feet  added  to  an 
already  existing  building,  that  would  be  within  the 
Act.  But  it  was  intended  that  additions  and 
alterations  might  be  made  without  being  subject 
to  the  provision  with  regard  to  party  walls,  and 
this  is  dearly  an  addition  and  alteration. 

Brett,  L.J. — This  case  does  not  come  within 
sect.  28,  r.  2,  for  there  were  no  two  buildings 
which  could  be  united,  and  it  is  not  within  sect. 
27,  r.  4,  because  the  operation  of  that  rule  is  con- 
fined by  sect.  9  to  the  addition  only,  and  here  the 
addition  taken  by  itself  is  not  larj^e  enough  to 
come  within  the  rule. 

Judgment  reversed. 

Solicitors  for  appellant,  Loxley  and  Morley. 
Solicitor  for  respondent,  William  Wyhe  Smith. 
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OHANOBRY  DIVISION. 

Beported  by  J.  E.  Tbovpsov,  Biq.,  Butisl«-«t»Law, 


(Before  Yice-Ohanoellor  Hall.) 
Tuesday,  April  24, 1877. 

LUCXBAFT  17.  PSIDHAM. 

CharUy — WiU — Devise  of  proceeds  of  real  estate  to 
charUy  —  Mortmain  Act  —  Previous  special  Act 
ctwthoiising  devise  of  real  estat&'-Betrospective 
operaiion  of  Mortmain  Act, 

A  testator  bequeathed  the  proceeds  of  the  residue  of 
real  and  personal  estale  to  the  "  different  charv- 
ties  ofPVymouih."  The  only  charUy  which  daimed 
v)(u  the  guardians  of  the  poor  who  were  incor- 
porated  by  an  Act  of  the  6th  year  of  Queen  Anne, 
which  empowered  them  to  receive  testamentary 
gifts  of  real  estate. 

Held,  that  this  power  was  taken  away  by  the  Mart- 
7na4n  Act  (9  Oeo.  2,  c.  36),  and  that  the  principle 
that  the  powers  and  privileges  given  by  a  special 
Act  were  not  taken  away  by  the  provisions  of  a 
general  Act  was  inapplicable  to  the  present 
ease, 

William  Bobbrt  Phillips  made  his  will,  dated 
28th  May  1874,  whereby,  after  direotin^  payment 
of  his  debts  and  certain  legacies,  he  devised  and 
bequeathed  the  residae  of  his  real  and  personal 
estate  to  Glinn  Pridham  and  William  Henry  Lake, 
upon  trusts,  subject  to  a  discretion  vested  in  them, 
to  convert  and  to  stand  possessed  of  the  moneys 
to  arise  from  such  conversion,  and  then  "  npon 
trust,  on  the  realisation  of  my  said  estate,  I  ffive 
and  bequeath  one  half  of  the  proceeds  thereof  to 
the  different  charities  of  Plymouth,  the  amount 
and  charities  to  be  at  the  discretion  of  my  said 
trustees."  The  other  moiety,  after  the  payment 
of  certain  pecuniary  legacies,  he  directed  to  be 
divided  among  several  persons,  of  whom  the 
plaintiff,  Frederick  Luckraft,  was  one. 

The  testator  ;lied  on  the  2nd  Jan.  1876,  and 
his  will  was  duly  proved  by  his  executors,  the 
defendants.  The  testator  was  entitled  at  his  death 
to  considerable  real  and  personal  estate,  which 
was  being  administered  by  the  court. 

The  case  now  came  to  be  heard  on  n  summons 
to  vary  the  chief  clerk's  certificate.  The  summons 
was  taken  out  by  Mrs.  Luckrafb,  the  testator's 
sole  next  of  kin,  and  John  Phillips,  his  heir-at- 
law  ;  and  the  only  question  was  with  reference  to 
the  bequest  of  the  moiety  of  the  proceeds  of  the 
estate  bequeathed  to  the  Plymouth  charities.  Of 
all  those  charities  the  guardians  of  the  poor  alone 
claimed  to  be  entitled  to  take  lands  in  mortmain. 
They  were  incorporated  by  an  Act  of  the  6th 
Queen  Anne,  by  which  it  was  enacted  {inter  alia) 
that  the  "  guardians  of  the  poor  of  the  town  of 
Plymouth,  in  the  county  of  Devon  .  .  .  shall  and 
may,  without  licence  in  mortmain,  purchase,  take, 
or  perceive  any  lands,  tenementn,  or  heredita- 
ments of  the  gifl,  alienation,  or  devise  of  any 
person  or  persons  whatsoever  having  a  right,  and 
not  being  otherwise  disabled,  to  grant  alien  or 
devise  the  same,  who  are  hereby  without  further 
licence  enabled  to  give,  transfer,  grant,  or  devise 
any  snch  lands  or  hereditaments  unto  or  for  the 
use  or  benefit  of  the  said  corporation.*'  The  ques- 
tion was  whether  this  special  Act  was  repealea  by 


the  Mortmain  Act  subsequently  passed — ^9  Gleo.  2. 
c.  36. 

Hastings,  Q.C.  and  Ohubb  for  the  plidntiff  in 
the  action. 

Eddis,  Q.G.  and  F.  Webb  for  the  defendants,  the 
executors. 

Dickinson,  Q.G.  and  WhUeford  for  the  next  of 
kin  and  heir-at-law. — This  is  not  a  charity  in  the 
proper  sense  of  the  term.    The  object  of  the  Act 
was  to  provide  for  that  being  done  which  .the 
guardians  of  the  poor,  independently  of  it,  were 
obliged  to  do.    It  provides  for  *'  receiving  dona- 
tions and  for  the  maintenance  of  the  poor,  and  for 
receiving  charities  for  the  general  purposes  of  the 
Act."    This  case  does  not  come  within  the  descrip- 
tion of  a  charity  which  is  laid  down  in  Attorney' 
General  v.  Corporation  of  Exeter  (2  Buss.  45  and  3 
Buss.  395).  It  is  there  laid  down  that  where  there 
are  poor  in  a  place  who  do  not  claim  parish  relief, 
they  do  not  trench  upon  the  incomes  of  the  rich. 
It   IS  otherwise  with   those  who  do  claim  snch 
relief.    And  it  was  held  that  where  the  poor  of 
Exeter  were  provided  for  by  particular  donations, 
those  poor  only  were  included  who  got  nothing 
from  the  rates.    Where  a  person  gives  to  charities 
he  means  only  such  charities  as  are  independent 
of  the  provision  which  the  law  makes  for  the  poor, 
or  of  any  substitute  for  the  same.   Next,  supposing 
this  so-called  charity  to  tie  within  tho  description 
of  the  legatees  intended  to.  take,  the  question 
arises   whether  it  can    take   land,  or  anything 
savouring   of   the   realty.      The  Mortmain  Act 
clearly   affects    this    charity,   as    is    shown    by 
the  case  of  Queen  Anne's  Bounty.     It  was  re- 
cogpiised  that  the  Mortmain  Act  took  away  the 

SDwer  of  receiving  lands  from  Queen  Aane^a 
ouniy,  as  it  was  thought  necessary  to  pass  a 
special  Act  exempting  it  from  the  provisions  of 
the  Mortmain  Act.  See  Widmore  v.  Woodroffe 
(Amb.  636).  Queen  Ann«^'s  Bounty  was  recon- 
stituted by  43  Geo.  3,  c.  7.  A  similar  provision 
applies  to  the  British  Museum,  which  has  power 
to  receive  land  to  the  extent  of  500^.  See  the  case 
of  the  Trustees  of  the  British  Museum  v.  White 
(2  S.  &  S.  594),  where  a  devise  to  the  British 
Museum  was  held  within  the  Mortmain  Act,  as 
was  every  devise  for  a  public  purpose,  whether 
local  or  general.  What  is  there  to  distinffuish  this 
from  the  cases  referred  to  P  *  In  the  absence  of 
any  subsequent  Act  re-establishing  the  Act  by 
which  this  charity  was  empowered  to  take  lands, 
that  Act  must  be  taken  to  have  b.een  repealed  by 
the  9  Geo.  2,  c.  36.    See  also 

Mogg  V.  Uodget,  2  Yes.  mil.  52.  * 

Hemming,  Q.G.  and  Dry  den,  for  the  charity. — 
The  generu  rule,  in  construing  local  and  private 
Acts  is,  that  where  by  a  particular  statute  special 
and  circumscribed  powers  are  given  applicable 
only  to  the  circumstances  of  that  statute,  such 
powers  are  not  taken  away  by  the  general  provi- 
sions of  a  general  public  Act.  That  principle  is 
established  by  a  large  number  of  cases.  See  Xai»- 
don  and  BlackwalT  BaUway  Co,  v.  Limehouse 
Board  of  Works  (3  K.  &  J.  123).  There  Sir  Fonlke 
Greville's  case  is  referred  to,  where  it  is  said : 
"  These  last  general  statutes  did  not  repeal  the 
said  statute.  .  .  .  for  it  is  a  special  statute,"  and 
**generalia  specialibus  non  deroaant.**  To  the  same 
effect,  on  p.  129,  Lord  Gottenham's  judgment  is 
referred  to  in  A.  Q.  v.  Eastern  Counties  Railway 
Co,  (2  Bail.  Go.  823).  So,  too,  in  Thorpe 
V.  Adams  (L.  Bep.  6    G.   P.   125,  135),  Bovfll, 
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G.J.^  says:    "But  the  general  prinoiple   to  be 
applied  to  the  constraction  of  Acts  of  Parliament 
is,  that  a  general  Act  is  not  to  be  constrned  to 
repeal  a  previous  particalar  Act,  unless  there  is 
some  express  reference  to  the  previoas  legislation 
on  the  subject,  or  unless  there  is  some  necessary 
inconsistency  in  the  two  Acts  standing  together. 
The  principle  is  even  more  broadly  stated  in  the 
recent  case  of   Taylor  v. '  Corporation  of  Oldham 
(35  L.  T.  Rep.  N.  8. 696 ;  L.  Rep.  4  Oh.  D.  395), 
where  the  Master  of  the  Rolls  savs  that  the  rule 
applies  not  only  when  the  general  and  the  special 
provisions  are  in  different  Acts,  but  even  when 
they  are  in  the  same  Act ;  the  special  provisions 
must  be  taken  as  exceptions.    In  our  Act  there 
are  not  only  negative  words,  excluding  other  Acts, 
but  positive  powers  to  receive.    If  the  Mortmain 
Act  bad  recited  that  whereas  certain  charities 
(naming  them)  are  now  enabled  to  take  lands,  and 
whereas  it  is  desirable  they  should  no  longer  be 
so — (the  Act  reconstititing  Queen  Anne's  Bounty 
was  not  passed  because  difficulties  arose  about 
its  receiving  lands,  but  for  other  causes  which 
are  mentioned  in  the  Act) — if  that  had    been 
the    difficulty    it    would    have    been    specially 
mentioned.     The   Act    practically   says,    "The 
powers    now  existing  and    conferred    by  Queen 
Anne,  are  oontinaed."    According  to  the  other 
side,  it  ought  to  be,  "the  powers  conferred  by 
Queen  Anne,  and  since  taken  away  by  9  C^o.  2, 
c.  36,  are  re-created."    The  purpose  of  the  Act 
was  to  clear  op  any  doubts,  ex  abundanti  eaiUela, 
just  as  private  Acts  have  been  procured  to  f^ve 
powers  of  sale  to  persons  already  possessing  them. 
IHall,Y.C.— But  MiddUton  v.   Clitheron  (SYes, 
734),    decided    that    bequests    to  Qaeen  Anne's 
Bounty  were  void,  because  the  money  was  to  be 
laid  out  in  land.]    That  was  in  consequence  of  the 
rules    made    after    the    Mortmain  Act  by    the 
governors  of  Queen    Anne's  Bounty;   by  those 
rules,  which  of  course  were  subject  to  the  Mort- 
main Act,  though  the  Act  itself  was    not,   the 
society  could  only  lay  out  its  money  in  lands. 
That  does  not  prove  that  the  Mortmain  Act  re- 
pealed the  Queen  Anne's  Bounty  Act.     Besides, 
the  Act  of  Geo.  3  may  have  been  passed  because 
testators  might  be  deterred  from   devising  lands 
to  the  Bounty  from  the  mistaken    opinion    that 
it  was  subject  to  9  Geo.  2,  c.  36.     See  also  Lyn  v. 
Wyn  (Bridg.  0.  P.  122,  127),  referred  to  in  Thorpe 
V.  Adams  (8up.). 

HaTiTi,  Y.C. — I  am  of  opinion  that  the  two 
charities  are  unable  to  take  the  benefit  of  this 
gifb.  The  question  is  one  which,  as  it  appears  to 
me,  depends  upon  whether  the  Statute  of  Mort- 
main (9  Geo.  2),  ought  or  ought  not  to  be  re- 
stricted in  its  construction  to  cases  in  which  there 
has  not  been  provision  made  in  some  previous 
Aot  of  Parliament  for  testators  bequeatning  or 
devising  property  for  the  benefit  of  some  specific 
charities.  It  appears  to  me  that  the  statute  of 
9  Geo.  2  is  a  general  law  which  was  meant  to 
apply  to  all  bis  Majesty's  subjects  in  reference  to 
makmg  dispositions  in  favour  of  charities  such  as 
are  there  described.  The  law  was  applicable  to 
everybody,  whether  they  selected  one  charity  or 
another.  It  is  a  law  for  all,  and  not  a  law  only  for 
those  testators  who  intended  or  desired,  when  the 
charities  were  languishing  and  so  forth,  to  give 
their  property  to  this  or  that  particular  charity  or 
others  in  the  same  position ;  they  were  meant  to 
be  protected  generally  against  those  dispositions, 


whether  fettered  by  any  specific  charter  or  by  any 
particular  Act  of  I^arliament  passed  long  before 
when    a    different    view    was     taken     by    the 
Legislature,    and    a    different   policy  was  guid- 
ing the  Legislature  with  reference  to  the  law 
generally.      That     beiuff    my    view,     the    case 
seems  to  me  to  be  entirely  without  the  scope  of 
the  general  reasoning  and  argument  which  has 
been  addressed  to  me  upon  the  construction  of 
statutes,  that  where  there  is  a  statute  giving  par- 
ticular privileges   to   a  particular  body,  and  so 
forth,  you  shall  construe  a  subsequent  statute  as 
not  embracing  under  general  provisions  that  which 
would  detract  and  take  away  from  the  special  pri- 
viliges  given  before.     So,  in  like  manner,  when 
you    have    a  particular    statute     applicable    to 
merchants    or   a   particular    class,    and    then  a 
general  law  which  would  embrace  those  persons 
taken  as  part  of  the  public  generally,  there  being 
a  specific  law    as    to    those  particular    persons 
answering  a  certain  description,  you  will  not  apply 
subsequent  legislation  to  them,  unless,  from  the 
nature  of  the  subsequent  legislation,  they  fairly 
come  within  the  scope  of  the   object    and  pur- 
pose of  the  Act  of  Parliament.    As  I  said  before, 
all  his  Majesty's  subjects  came  under  the  provi- 
sions of  the  statute  of  Geo.  2.  in    reference  to 
the  protection  given  to  them  against  their  im- 

?roviden&  and  improper  disposition  of  property, 
hat  being  so,  it  seems  to  me  the  case  is  clearly 
within  the  Act  of  Parliament.    But  it  is  said  that 
the  case  is  varied  by  reason  of  the  provisions  of 
the  subsequent  Acts  relating  to  this  corporation. 
Now,  I  do  not  take  that  view  at  all  of  the  effect 
of    these    subsequent    Acts.      The    first  of  the 
subsequent    Acts  —  that    of  the    32    Geo.    2 — 
is    an  Act  to    explain  and  amend    the    former 
Act,    which,    after    reciting    the     former    Act, 
and  not  reciting  this  particular  clause  enabling 
testators   to  give,   states  certain  inconveniences 
about  the  mode  of  raising   the   moneys    which 
were  necessary,  and  which  had  been  found  to  exist 
in  practice.  Then  it  provides  the  mode  of  manage- 
ment by  its  officers,  and  then  it  recites  that  there 
was  an  Act  of  Parliament  lately  passed,  making 
provision  for  amending  certain  laws  relating  to 
rogues  and  so  forth,  and  then  it  proceeds  thus : 
"  Therefore,  for  providing  proper  relief  and  redress 
in  the  premises,  he  it  enacted  "  first  of  all,  that 
the  guardians  of  the  poor  are  to  be  empowered  to 
raise  20002.,  and  then  it  gives  directions  as  to  the 
application  of  that  money.    Then  it  contains  pro- 
visions   to  meet  the  other  particulsr  difficulties 
which  I  have  pointed  out,  and  having  dealt  with 
those  and  the  directions  as  to  rating,  it  proceeds  to 
provide  this  :  "And  be  it  further  enacted,  that  the 
said  former  Act  of  Parliament  of  the  said  sixth 
year  of  her  late  Majesty  Queen  Anne,  and  all  and 
every  the  clauses,  powers,  articles,  matters,  and 
things  therein  contained,  and  not  hereby  varied, 
altered,  or  otherwise  explained,  shall  be,  and  the 
same  are  hereby  continued,  and  shtM  be  and  re- 
main in  force  as  fully  and  effectually  as  if  this  Act 
had  not  been  made,  and  shall  l>e  executed  with  i-e- 
spect  to  the  matters  herein  contained  as  fully  and 
amply  as  if  such  clauses,  powers,  articles,  mat- 
ters, and  things  were  with  such   alterations  or 
variations  herein  re-enacted  with  respect  to  this 
Act."    That  is  to  say,  those  former  powers  and 
articles  and  things  are  to  be  "  executed  with  re- 
spect to  the  matters  herein  contained  "  there  being, 
no  "  matter  herein  contained,"  which  in  any  way 
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enables  testators  to  give  anything  which  they  could 
not  by  the  law,  as  I  constrae  it,  then  give.  There  i  s 
nothing  of  the  kind,  and  therefore  this  is  merely 
applying  the  working  machinery  and  provisions 
ot  the  former  Act  to  the  new  provisions  and  the 
new  machinery  created  by  this  Act.    It  does  not 
re^naot  the  clause  so  as  to  bring  it  down  to  that 
date.    Then  the  next  Act  of  Parliament  to  which 
I  will  refer  is  .the  Act  of  the  53  Geo.  3.     The 
titles  of  all  these  Acts  do  not  point  to  doing 
any  such  thing  as  is  here  contended  for.      But 
passing  away  from  the  mere  title  of  the  Act,  we 
get  a  recital  of  the  rates,  and  so  forth :  that  the 
number  of  poor  have  increased,  that  provisions  are 
dearer,  and  that  "it  is  found   that  the  sum  of 
15002.,  or  so  much  thereof  as  hath  been  or  could  be 
levied  and  raised  under  the  provisions  of  the  said 
recited  Acts,  together  with  the  annual  income  of 
the  real  and  personal  estate    entrusted  to    and 
vested  in  the  said  guardians  of  the  said  poor,  is 
greatly  insufficient   to  answer  the  purposes  for 
which  the  same  were  intended,    so    that  large 
additional  rates   and  assessments    are  annually 
wanted  to  carry  the  purposes  of  the  said  Acts 
into  execution, '  and  so  forth.     Then  there  is  a 
recital  that  they  have  been  obliged  to  borrow 
money,  and  that  it  is  expedient  that  the  powers 
and    provisions    of     the     former     Act    should 
be  altered  and  amended.    Then   it  recites  that 
*'it   would  tend  to  the  equalisation  and  better 
collection  of  the  said  rates,  if  additional  powers 
were  given  to  the  said  corporation   for  assess- 
ing and    collecting  such  rates;    and  it  is   also 
expedient  that  the  said  corporation  should    be 
enabled  to  discharge  their  present  debt,  and  that 
additional  powers  should  be  given  to  them  for 
employing,  maintaining,  regulating,  and  manag- 
ing the  poor  under  their  care  agreeably  to  the 
purport  and  intent  of  the  said  recited  Acts,  and 
that  they  should  be  empowered  to  levy  and  raise 
such  further  yearly  sum  or  sums  of  money  as  are 
hereinafter  mentioned,"  for  the  purpose  of  carry- 
ing the  Act  into  execution.    Then  it  recites  that 
*'  such  beneficial  purposes  cannot  be  effected  with- 
out the  aid  and  authority  of  Parliament."    Then 
comes  the  enactment  authorising  them  to  assess, 
levy,  and  so  forth,  and  then  you  have  got  the  clause 
as  in  the  former  Act  (I  have  passed  on  to  the  last 
Act  instead  of  to  the  next),  which  Mr.  Dryden  has 
attempted  to  make  out  to  be  more  favourable  to 
him ;   but  it  is  substantially  the  same.    I  think  I 
must  read  the  clause  in  reference  to  the  other 
provisions  of  the  Act,  and  all  that  the  Act  says 
is,  that  the  old  Act  and  its  provisions  "shall 
be  of  full  force  and  effect,  and  shall  be  as  good, 
valid,  and  effectual  to  all  intents  and  purposes 
whatever,  for  carrying  this  Act  into  execution,  as 
if  the  same  had  been  repeated."     So  that  it  is 
merely  keeping  that  on  foot  for  the  purpose  of 
earring  into  effect  the  new  Act  of  Parliament. 
Now  with  regard  to  the  intervening  Act,  which  I 
have  not  read,  it  is  not  necessary  to  go  through  it, 
because  it  is  substantial! v  the  same  as  the  first ; 
that  is  to  say,  the  new  Act  and  the  provisions  in 
the  old  Act  are  to  be  executed  with  respect  to 
the  matters  therein  contained,  as  if  the  clauses  were 
with  the  alterations  therein    contained  inserted 
with  respect  to  this  Act.    It  appears  to  me  that 
.  these  provisions  do  not  at  all  assist  the  decision 
in  this  case,  and  it  was  never  intended  by  a  side 
wind  to  alter  what  was  the  general  law,  so  as  to 
enable  all  testators  to  give  whatever  they  thought 


proper  to  these  oharitiea  oootrarjr  to  the  geneml 
law.  Then,  in  addition  to  that,  it  appears  to  me 
that  Wigmore  v.  Woodrqffe  (Ambler's  Beps.  636),. 
and  the  case  of  MiddUfton  ▼*  OUtherow  (9  Yese^), 
and  the  cases  there  referred  to,  are  anthoritiea 
specially  applicable  to  this  oase — ^for  this  reason, 
that  it  seems  to  have  been  taken  for  granted,  and 
decided  over  and  over  again,  with  regard  to 
Queen  Anne's  Bounty,  that  the  power  of  their 
taking  land  under  the  first  Act  of  Parliament 
had  become  inoperative  by  reason  of  the  statute  of 
Geo  2,  and  therefore  they  got  a  new  Act  of 
Parliament  to  enable  them  to  take  and  hold  pro- 
perty in  the  manner  specified  in  the  new  Act.  The 
consequence  is,  that  this  fund  must  be  distributed 
on  the  footing  of  the  invalidity  of  these  charitable 
gifts. 

Solicitors :  Dsan,  Ohubh,  and  (7o.,  for  Pridham , 
Woolcomhe,  and  Pridham,  Plymouth ;  Hiowa  and 
FeU.  ^ 

QUBKN'S  BENCH  DIVISION. 

ItoportM  bj  J.  M.  Lblt  and  M.  W.  MoKBU.4B,Eatii^ 


Monday,  AprU  23, 1877. 
Bbg.  V,  Tbixblb. 

Nuisance — Order  to   abate — Premiees  of  another 
p»rion-^S  4*  39  VieL  c  55,  ea.  94  and  96. 

By  on  order  of  justices  under  the  Publie  Health  Act 
1875,  it  was  found  that  on  land  the  property  of  a 
certai/n  person  named  a  nuisance  egnsted,  viz.,  a 
foul  ditch,  caused  hy  refuse  water  and  offeneive 
liquid  from  an  adjovnvng  brewery ,  and  that  this 
nv/isa/nce  was  caused  by  the  a^stor  defa^U  of  the 
defendant  as  owner  and  occupier  of  the  brewery, 
and  U  was  ordered  that  the  defendant,  wUhin 
three  months,  should  abate  the  nuisance,  and  for 
that  purpose  should  execute  such  works  and  do  all 
such  things  as  might  be  necessary  so  thcU  the 
same  should  no  longer  be  a  nuisance  or  injurious 
to  health. 

Upon  a  rule  for  certiorari,  on  the  ground  that  the 
defendant  was  not  the  occv/pier  of  the  premises  on 
which  (he  nuisance  wa>s  proved  to  exist,  and  thai 
he  had  no  power  or  authority  from  the  owner  to 
enter  on  the  premises  for  any  purpose  what' 
ever. 

Held,  that  the  order  must  be  quashed. 

A  RULE  nisi  had  been  obtained  on  behalf  of  the 

defendant,  Mr.  Edward  Trimble,  to  bring  up  by 

certiorari  the  order  of  two  justices  of  the  County 

of  Cumberland. 
The  following  was  the  order : 

To  Mr.  Edward  Trimble,  the  owner  and  oooapier  of  a 
certain  brewery  and  brewery  premises  situate  at 
DaUton,  in  the  Diatriot  nnder  the  PabUo  Healtti 
Aot  1875,  of  the  Oarliale  Union  Bnzal  Saaitasy 
Anthoritj. 

Cumberland  to  tini.— OwnberZond  TTni  if  THmrnis,  oa 
the  11th  Not.  1876,  complaint  waa  made  before  Thomaa 
William  Prevoat,  Elsq.,  one  of  Her  Majea^'a  jnatioea  of 
the  peace  acting  in  and  for  the  county  of  Camberland,  l^ 
George  Monnsey,  of  Carliale,  in  the  said  ooon^  of 
Cumberland,  clerk  to  the  Carliale  Union  Bniml  Samtaty 
Authority,  on  behalf  of  the  said  Rural  Samtary  Authority^ 
that  in  and  upon  certain  land  the  raoperty  of  Jwol 
Biohardeon,  situate  at  Dalston  in  the,  District  under  the 
Public  Health  Act  1875,  of  the  Carlisle  Union  Bnral 
Sanitary  Authority. 

The  following  nuiBanoe  then  existed,  tIs.,  a  foul  ditoh 
oaured  by  an  accumulation  of  washings  from  beer  baxMla 
and  other  refuse  water  and  offeneiTe  liquid,  which  waa 
then  a  nuisance  or  injarious  to  health,  and  Uiat  the  said 
nuiaanoe  was  caused  by  the  act  or  default  of  Sdwaid 
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Trimble  of  DftlBton,  af  orMsSd,  m  owner  and  ooonpier  of 
oortoin  brewecy  premiflet  there  situate  and  adjoining 
tboeto.  And  whereas  Edward  Trimble,  the  owner  and 
and  ooenpier  of  tha  eaid  brewery  primiiieB  withing  tha 
meeaingof  the  eaid  Pnblie  Health  Aot  1874,  hath  thia 
day  appeared  before  ve,  two  of  Her  Majeety'BjnstioeB  of 
peaoe  aoting  in  and  for  the  Petty  Seenonal  Division  of 
Cnmberlana  Ward  in  the  eaid  county  of  Onmberland,  to 
aaawer  the  matter  of  the  said  oomplaint.  Now,  on  proof 
hara  had  before  ns  that  tha  nniaaaoe  so  oomphuned  of 
doth  anst  on  the  said  premises,  and  is  injnrions  to 
health ;  and  that  the  same  is  oansed  by  the  aot  or  defaoit 
of  the  said  Edward  IVimble,  the  owne;  and  oocapier  of 
the  said  brewerf  premisee.  We,  in  pnrsmanoe  of  the  said 
Aet,  do  order  the  said  Edward  Trimble,  the  owner  and 
ooeapier  of  tha  said  breweiy  premiaes,  and  being  the  person 
by  whose  aot  the  said  nmsaaoe  is  oaosed,  within  three 
months  from  the  serrioe  npon  him  of  this  our  order,  or  a 
tme  oopy  thereof,  aooording  to  the  said  Aot,  to  abate  the 
aaid  nnisanoe,  and  for  that  purpose  to  ezeonte  snoh  works, 
and  to  do  all  snoh  things  as  may  be  naoassary,  so  that 
the  same  shall  no  longer  be  a  nnisanoe  or  injnrions  to 
health  as  aforesaid." 

The  followiDg  was  the  affidavit  of  Edward 
Trimble  upon  whose  application  the  rale  for  eer- 
Uorari  was  |^ranted  npon  the  josfcioe  who  made  the 
before  mentioned  order : 

I  am  not  the  ooonpier  of  the  premises  on  whioh  the  said 
nniianoe  mentioned  and  refen^d  to  in  the  order  of  jnstioes 
made  in  this  matter,  dated  the  2nd  Deo.  1876  (a  oopy 
whereof  is  exhibited  to  my  alBdayit  sworn  by  me  in  tms 
matter  on  the  4th  inst.)*  wm  proved  to  exist,  and  I  hare 
no  power  or  authority  to  enter  on  the  said  premises  for 
any  pnrpoee  whataoever ;  and  the  said  order  cannot  be 
earned  ont  except  by  mjr  entering  npon  and  executing 
oertain  works  on  the  said  premises  whioh  I  am  not 
antiiorised  to  do  by  John  Biohardson,  the  owner  thereof, 
or  his  tenant. 

By  the  Public  Health  Act  1875  (88  &  39  Yict.  c. 
55),  8.  91,  amongst  other  things:  (2)  Any  pool, 
ditch,  gutter,  waiercourse,  priyy,  urinal,  cesspool, 
drain,  or  ash-pit  so  foul  or  m  such  a  state  as  to  be 
a  nuisance  or  injurious  to  health";  (4),  "Any 
accumulation  or  deposit  which  is  a  nuisance  or 
injurioas  to  health,  shall  be  deemed  to  be  a  nui- 
sance liable  to  be  dealt  with  summarily  in 
manner  provided  by  this  Act." 

By  sect.  94 : 

On  the  receipt  of  any  information  re8peotin|r  the  exii- 
tenoe  of  a  nuisance,  the  local  authority  shall,  if  saiisfled 
of  the  existenoe  of  a  nuisance,  serve  a  notice  on  the 
person  by  whose  aot,  defisult,  or  sufPeranoe,  the  nuisance 
arises  or  oontinnes,  or  if  such  person  cannot  be  found,  on 
the  owner  or  occupier  of  the  premises  on  whioh  the  nui- 
aanoe  arises,  re<^uiring  him  to  abate  the  eame  within  a 
time  to  be  speoified  in  the  notice,  and  to  execute  such 
works  and  do  such  things  as  may  be  necessary  for  that 
purpose :  Provided  (first)  that  where  the  nuisance  arises 
from  the  want  or  defective  construction  of  any  steuctursl 
convenience,  or  where  there  is  no  occupation  of  the  pre- 
mises, notice  under  this  Motion  shall  be  served  on  the 
owner;  (secondly),  That  where  the  person  oaueing  the 
nninuice  cannot  be  found,  and  it  is  clear  that  the  nui- 
sance does  not  arise  or  continue  by  the  act,  default,  or 
snlferance  of  the  owner  or  occupier  of  the  premises,  the 
local  authority  may  themselves  abate  the  same  without 
further  order. 

By  sect.  95  : 

If  the  person  on  whom  a  notice  to  abate  a  nuisance  has 
been  served  makes  default  in  complying  with  any  of  the 
re<}uisition8  thereof  within  the  time  specified,  or  if  the 
nuisance,  although  abated  since  the  servioe  of  the  notice 
is,  in  the  opinion  of  the  local  authority,  likely  to  recur  on 
the  same  premises,  the  local  autiiority  shall  cause  a  com- 
plaint relating  to  such  nniBance  to  be  made  before  a 
justice,  and  such  justice  shall  thereupon  issue  a  summons 
requiring  the  person  on  whom  the  notice  was  served  to  ap- 
pear before  a  court  of  summary  jurisdiction. 

By  sect.  96 : 

If  the  court  is  satiefled  that  the  alleged  nuisance  exist 
or  that,  although  abated,  it  is  likely  to  reour  on  the  sam 
premises,  the  court  shall  make  an  order  on  such  person 
requiring  him  to  oomply  with  all  or  any  of  the  reqnisi- 


I  tions  of  the  notlosi  or  otherwise  to  abate  the  nuisance 
within  a  time  tpeoified  in  the  order,  and  to  do  any  works 
necessary  for  that  purpose ;  or  an  order  prohibiting  the 
reonrrenoe  of  the  nuisance,  and  directing  the  execution 
of  any  works  necessary  to  prevent  the  recurrence ;  or  an 
order  both  requiring  abatement  and  prohibiting  the 
recurrence  of  the  nuisance.  The  oourt  may,  by  their 
order,  impose  a  penalty  not  exceeding  five  pounds  on  the 
person  on  whom  the  order  is  made,  and  shall  also  give 
directions  as  to  the  payment  of  all  costs  incurred  up  to 
the  time  of  hesring  or  making  the  order  for  abatoaent 
or  prohibition  of  the  nuisance. 

OrompUm  showed  cause. — ^The  justices  recite, 
as  a  fact,  in  their  order,  that  the  nuisance  com- 
plained of  **  is  caused  by  the  act  or  default  of  the 
said  Edward  Trimble,  and  then  order  him  to 
abate  the  nuisance ;  the  order  may  well  be  read  to 
direct  him  only  to  do  so  much  towards  abating 
the  nuisance  as,  by  remedying  his  own  act  or 
default,  he  can  accomplish.  An  order  under  these 
sections  was  set  aside  in  Mayor  of  Scarborough  y. 
Bural  Sanitary  Authority  of  Scarborough  (L.  Bep« 
1  Ex.  Div.  344,  on  the  ground  that  the  defendants 
were  not  occupiers  of  the  field  where  the  nuisance 
collected,  and  could  not  be  required  to  do  what 
might  be  illegal ;  but  it  was  clear,  on  the  face  of 
the  order  in  that  case,  that  the  occupiers  of  the 
field  were  the  only  persons  who  could  obey  it ;  the 
words  were  *'  within  one  calendar  month  from  the 
date  of  their  order,  or  a  true  copy  thereof,  to  abate 
the  nuisance  by  covering  over  or  disinfecting  the 
deposit,  or  so  much  thereof  as  then  remained  in 
the  field,  so  that  the  same  should  no  longer 
remain  a  nuisance  or  injurious  to  health." 
[Mellob,  J. — ^That  order  also  prohibited  the 
recurrence  of  the  nuisance,  and  the  court  held  that 
BO  far  it  was  good  and  valid.  Why  was  not  this 
order  so  framed  under  the  96th  section  P]  Cock* 
BURN,  C.J. — Or  why  was  it  not  made  upon  the 
owner  of  the  premises  P 

/.  Paterson  appeared  to  support  the  rule,  but 
was  not  heard. 

Per  CuBiAM  (Gockbum,  C.  J.,  and  Mellor,  J.) — 
The  rule  must  be  absolute  to  quash  the  order. 

Judgment  for  defendant 

Solicitors  to  the  complainant,  Gray  and  Mouneey, 
for  Qeorge  Mounaey,  Carlisle. 

Solicitors  for  the  defendant,  Sharp  and  TJllU 
thome. 


Saturday,  June  2, 1877. 

SOUTHAMPTOK       GaSUGHT       AND       COKB      CoMPANY 

(apps.)  V.  Southampton  Guardians  op  thb  Poor 
(resps.). 

Co$t8  of  reference  on  appeal  to  sessions — Award 
made  judgment  of  cottrt — Taxation  of  costs  out  of 
sessions — 12  ^  13  Vict,  c.  46  (Baines*  Act),  s.  13. 

Where  the  parties  consent  to  a  reference  ai  quarter 
sessions  under  Baines*  Act,  and  it  is  one  of  the 
terms  of  the  reference  that  the  arbitrator  shall 
have  power  over  costs,  it  is  an  im^plied  term  of  tlie 
reference  that  the  costs  may  be  taxed  out  of  ses* 
sionSf  if  such  be  the  usual  practice. 

By  s.  13  of  Baines*  Act,  a  court  of  qua/rter  sessions 
may  order,  with  consent  of  parties,  the  m^ter  of 
an  appeal  to  be  referred  to  an  arbitraior,  whose 
award  may  be  **  entered  as  the  judgment  of  the 
court,  and  shall  be  as  binding  and  effectual  as  if 
given  by  the  said  court" 

An  appeal  against  a  poor-rate  was  ordered  to  be 
referred  to  an  arbitrator,  whose  award  should  be 
entered  as   the  judgment  of  the  eowrt,  and  in 
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whose  discretion  the  costs  of  the  appeal  and  refer' 
ence  and  award  shovld  be.  The  arbitrator 
awarded  that  the  rate  be  affmnedf  and  the  costs 
paid  by  the  appellants.  At  the  next  sessiofis 
judgment  was  entered  accordingly,  but  nothing 
was  said  as  to  the  taxation  of  costs.  The  costs 
were  taxed  out  of  sessions,  that  being  the  usual 
practice : 
Held,  that  the  taxation  was  regular,  and  a  rule  to 
quash  the  order  of  sessions,  that  the  award  be 
entered  as  a  judgment,  and  the  costs  paid  by  the 
appellants,  discharged. 

This  was  a  rale  to  qnash  an  order  of  the  Goart  of 
Quarter  Sessions  for  the  Borough  of  Southamp- 
ton and  county  of  the  town  of  Sootbampton, 
whereby  it  was  ordered  that  the  award  of  an  arbi- 
trator appointed  under  12  &  13  Yict.  c.  45,  s.  13, 
in  the  matter  of  an  appeal  against  a  poor-rate, 
should  be  entered  as  the  judgment  of  the  court, 
and  that  certain  costs  should  be  paid  by  the  appel- 
lants CO  the  respondents. 

The  following  was  the  order  of  reference,  which 
was  made  at  the  Epiphaoy  Sessions  1876 : — 

At  thiB  court  the  several  appeali  entered  at  the  last 
general  quarter  seseionB  of  the  peaoe  holden  in  and  for 
the  boroagh  and  oonnl^  of  the  town  of  Senthampton, 
oo  the  5th  day  of  July,  in  the  year  of  our  Lord  1875, 
ooming  now  before  this  oonrt  consolidated  as  one  appeal, 
and  the  matter  of  the  aaid  appeal  havinff  been  in  part 
argued  and  debated  bv  Bfr.  Barrow,  Mr.  Caatle,  Mr. 
M^Calmont,  of  counsel  for  the  appellants,  and  Mr. 
Matthews,  Q.C.,  Mr.  Bnllen,  and  Mr.  Temple  Cook,  of 
counsel  for  the  respondents,  it  is  ordered,  by  consent  of 
the  counsel  for  the  respective  parties,  that  tms  appesl  be 
farther  respited,  and  tnat  the  same  be  referred  to  arbitra- 
tion to  Gtoorge  Pownall,  Esq.,  with  power  to  the  arbitrator 
to  state  a  spedal  case  for  the  opinion  of  the  Queen's 
Bench  Division  of  the  High  Conrt  of  Justice,  on  any 
point  on  which  he  may  be  required  by  either  party  so 
to  do.  And  that  the  award  of  the  arbitrator  be  entered 
as  the  judgment  of  the  court  at  the  first  practicable  ses- 
sions  after  the  meeting  thereof,  or  after  the  decision  on 
such  case  (if  any) .  The  costs  of  the  appeal  and  reference 
and  award  to  be  in  the  discretion  of  the  arbitrator,  and 
the  costs  of  the  case  (if  any)  to  be  in  the  discretion  of 
the  Queen's  Bench  Division  of  the  High  Ourt  of  Justice. 
The  appellants  undertaking  to  give  inspection  of  all 
aooounts  and  books,  with  power  to  take  copies. 

By  the  Court,  Ed.  Cozwbll. 

The  arbitrator  by  his  award  dated  10th  July 
1876,  awarded  that  the  rate  be  affirmed,  and  that 
the  costs  of  the  appeal  and  the  reference  be  paid 
by  the  appellants.  At  the  Michaelmas  Sessions, 
1876,  the  court  was  moved  on  behalf  of  the  appnl- 
lants  to  further  respite  the  appeal  to  the  Epipnany 
Sessions  in  order  to  obtain  the  decision  of  the 
High  Court  on  a  point  of  law  raised  before  the 
arbitrator,  but  the  coart  refused  this  motion.  An 
order  in  the  following  terms  (after  reciting  the 
reference  and  subsequent  proceedings)  was  then 
drawn  up : 

It  is  ordered  on  the  motion  of  Mr.  Bollen  that  the 
award  of  the  said  arbitrator  be  entered  as  the  judgment 
of  this  court,  and  that  the  said  rate  and  assessment  be 
affirmed,  and  that  the  costs  of  the  said  api>eal  and 
reference,  and  of  the  said  award,  and  all  costs  incurred 
by  the  respondents  consequent  on  the  motion  now  made 
by  Mr.  MacCalmout  on  behalf  of  the  appellants,  and  the 
opposition  thereto  by  Mr.  BuUen  on  behalf  of  the  re- 
spondents {the  9aid  costs  amouniinq  together  to  the  sum 
of  5631.  7s.  4<i.)  be  paid  by  the  appellants  to  the  reepon. 
dents. 

The  words  in  italics  were  added  in  the  amended 
order  afterwards  drawn  up  and  served. 

From  the  affidavit  of  one  of  the  managing  clerks 
of  Messrs.  Bircham,  the  solicitors  for  the  appel- 
lants, it  appeared  that  this  order  was  sealed  and 


served  by  the  respondent's  solicitors  on  the  appel- 
lant's solicitors  after  the  court  of  quarter  ses- 
sions had  ceased  to  be  sitting,  or  to  hold  legal 
sessions,  or  to  be  in  any  way  acting.  The  costs 
were  taxed  on  the  22nd  Feb.  1876,  when  the  sessions 
were  not  being  held,  and  there  was  a  protest,  on 
the  part  of  the  appellants,  against  such  taxation. 
An  amended  order,  obtained  on  the  15th  Marcdi 
1877  (which  ddfiered  from  the  former  order  in 
mentioning  the  amount  of  costs),  was  drawn  ap 
by  the  Clerk  of  the  Peace  without  any  further  pro- 
ceedings having  been  previously  had  before  the 
court  itself.  No  objection  had  bieen  made  in  court 
on  the  part  of  the  appellants,  to  a  taxation  out  of 
sessions,  and  there  was  some  evidence  that  such  a 
taxation  was  the  usual  practice  of  the  sessions. 

The  following  sections  of  Baines'  Act  (12  A  13 
Yict.  c.  45)  are  material : — 

5.  Upon  any  appeal  to  any  court  of  general  or  quar- 
ter aeaaionfl  of  the  peace,  the  court,  before  whom  the 
same  shidl  be  brought,  may,  if  it  think  fit,  order  and 
direct  the  party  or  parties  against  whom  the  saoia  shall 
be  decided  to  pay  to  the  other  party  or  parties  sueh 
costs  and  charges  as  may,  to  each  court,  appear  just 
and  reasonable,  such  costs  to  be  recoverable  in  the 
manner  provided  for  the  recovery  of  costs  upon  an  appeal 
against  an  order  or  conviction  by  an  Act  passed  in  the 
twelfth  year  of  Her  Majesty's  rsiffu,  intitoled  '*  an  Act  to 
facilitate  the  Performance  of  the  l)aties  of  Justices  of  the 
Peace  out  of  Sessions  within  Elngland  and  Wales  with 
respect  to  Sammary  Convictions  and  Orders." 

13.  It  shall  be  lawful  for  any  court  of  general  or 
quarter  sessions  of  the  peace,  befoie  which  any  appeal 
(except  against  a  summary  conviction,  or  an  order  in 
bastudy,  or  any  proceeding  under  or  by  virtue  of  any  of 
the  statutes  relating  to  Her  Majesty's  revenae  of  ezoiae 
or  customs,  stamps,  taxes, or  post  office)  shall  be  brou^t, 
to  order  with  consent  of  the  parties  or  their  attorneys, 
that  the  matter  or  matters  of  such  appeal  be  referred  to 
arbitration  to  each  person  or  ^rsons,  and  in  such  manner 
and  on  such  terms  as  the  said  conzt  shall  think  reason, 
able  and  proper ;  and  such  order  may  be  made  a  rule  of 
the  Court  of  Qaeen's  Bench  on  the  application  of  either 
party ;  and  the  award  of  the  arbitrator  or  arbitrators,  or 
umpirage  of  the  umpire,  may,  on  motion  by  either  pairtj 
at  the  sessions  next  or  next  but  one  afte/  such  award  or 
umpirage  shall  have  been  finally  made  and  published,  or 
after  the  decision  of  the  Coart  of  Queen's  Bench  on  any 
motion  for  setting  aside  the  same,  be  entered  as  the 
judgment  of  the  court  of  general  or  quarter  aeasiona  in 
the  appeal,  and  shall  be  as  binding  and  effectual  to  all 
intents  as  if  given  by  the  said  court :  Provided  always 
that  the  Court  of  Queen's  Benoh  may,  if  it  think  fit,  on 
application  within  the  term  next  after  the  making  and 
publication  of  such  award  or  umpirage,  either  refer  tha 
case  back  again  to  the  saoie  arbitrator,  arbitrators,  or 
umpire,  or  whoUy  set  aside  the  award  or  umpirage  already 
made,  and  may,  in  the  latter  event,  order  the  court  of 

Gneral  or  quarter  sessions  to  enter  oontinuauoes  and 
ar  the  appeal. 

18.  In  all  cases  where  any  order  shall  be  made  by  any 
court  of  general  or  quarter  sessions  of  the  peace,  it  ahaU 
be  lawful  for  the  Court  of  Queen's  Bench  or  for  any 
judge  of  that  court  at  chambws,  either  in  term  or  vaca- 
tion, upon  the  application  of  any  person  entitled  to 
enforce  such  order,  and  upon  production  of  a  copy  of 
such  order  under  the  hand  of  the  clerk  of  the  peaoe  or 
his  deputy,  and  upon  proof  of  refusal  or  negleot 
to  obey  such  order,  to  order  and  direct  such  order 
of  tiie  court  of  general  or  quarter  sessions  to  be  re- 
moved into  the  said  court  of  Queen's  Bench,  and 
thereupon  such  order  shall  be  of  the  same  force  and 
effect,  and  may  be  enforced  in  the  same  manner  as  a  rule 
made  b?  the  said  Oonrt  of  Oueen*B  Bench ;  and  all  the 
reasonable  costs  and  charges  attendant  upon  such  appU- 
oation  and  removal  shall  oe  recoverable  in  like  maaner 
as  if  the  same  were  part  of  such  order. 

Meadows  White,  Q.C.  with  him  E,  U.  BuUen, 
for  the  respondents,  showed  cause. — The  appel- 
lants are  estopped  from  making  this  objection;  by 
being  consenting  parties  to  the  reference  they  are 
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oonsentiDg  parties  to  ihe  taiation  bang  had  ont 
of  aeesions  accQrding  to  the  ordinary  praotioe.  In 
Fr&eman  (app.)  y.  Bead  (reap.)  (90  L.  J.  128, 
M.  G. ;  9  C.  B.,  N.  &.,  801),  the  ^ndgment  in  which 
was  based  on  B.  ▼.  Shrewsbury  and  Hereford  Bail- 
way  Company  (25  L.  T.  Bep.,  O.  8.,  65),  an  appli- 
cation was  made  to  justices  to  enforce  payment  of 
a  rate  pursuant  to  12  &  18  Yict.  c.  45,  s.  5,  and 
the  rate  was  confirmed  on  appeal,  subject  to  a 
case.  Costs  were  agreed  to  be  taxed  ont  of  court, 
and  it  was  held  l£at,  although  there  was  no 
express  order  of  sessions  for  the  payment  of  costs, 
inch  order  was  tacitly  supplied  by  a  rule  of  prac- 
tice known  to  both  parties ;  and,  further,  that  it 
was  not  oompetent  to  the  appellant  to  object 
that  the  taxation  had  taken  place  out  of  semions, 
as  that  had  been  brought  about  by  his  own  con- 
sent.   They  also  referr^  to 

R,  T.  Long.  1  Q.  B.  740 ; 

Wett  London  Bailwa/u  Company  t.  Fidham  UnUmt 
L.  Bep.  5  Q.  B.  861 ;  39  L.  J.  178,  Q.  B. 

M*Intyre,  Q.G.  and  W.  Laweon,  for  the  appel- 
ants,  supported  the  rule,  and  relied  chiefly  on 
£.  ▼.  Long  (ubi  sup,)  in  which  case  it  was  held 
that  where  the  recorder  of  a  boroagh  confirmed  an 
order  of  removal  with  costs  under  4  &  5  Will.  4, 
c  76,  s.  82,  but  without  specifying  the  amount, 
a  taxation  of  such  costs  after  the  end  of  sessions 
was  irregular,  although  the  amount  was  submitted 
to  the  recorder  (after  the  termination  of  sessions) 
and  approved  by  him.    They  also  cited 

R.  V.  Middleseu  Judges,  40  L.  J  100,  M.  C. ; 
Oay  V.  Matthews,  83  L.  J.  14,  M.  C. 

Mellor,  J. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  It  is  clear  to  my  mii.d 
that  the  object  of  the  Act  12  &  13  Vict.  c.  45,  ss. 
18  and  18,  was  to  obtain  the  opinion  of  a  skilled 
person  in  matters  involving  considerations  of 
account  and  other  diflScult  questions.  The  present 
was  just  the  kind  of  case  for  the  reference  ])re- 
scribed  by  the  statute,  and  it  was  referred  to  Mr. 
Pownall,  a  gentleman  thoroughly  qualified  to 
decide  it.  To  him  the  appeal  was  referred,  and 
he  also  had  power,  which  he  would  not  have  had 
unless  it  had  been  given  expressly  by  the  reference, 
to  award  costs.  This  power  he  exercised  in  favour 
of  the  respondents.  But  it  is  now  said  that  although 
the  reference  was  had  by  consent  of  the  parties, 
and  by  order  of  sessions,  that  the  respondents  are 
not  to  have  their  costs  because  they  were  taxed 
when  the  sessions  were  not  sitting.  I  think  it 
was  never  in  contemplation  of  the  parties  that 
the  costs  should  be  taxed  in  sessions,  but  onlv 
that  they  should  be  texed  in  proper  form,  which 
was  done.  The  statute  seems  to  show  that 
although  the  judgment  must  be  entered  as  the 
judgment  of  the  court,  it  is  not  necessary  that 
the  court  should  give  any  particular  direction  as 
to  the  taxation  of  costs.  The  appellants,  therefore, 
are  precluded  from  taking  the  objection.  It  is 
in  evidence,  moreover,  that  it  is  the  practice  to  tax 
costs  out  of  sessions;  and  although  it  is  suggested 
on  the  other  side  that  there  is  not  enough  business 
at  these  parMoular  sessions  on  which  to  found  a 
practice,  I  think  that  is  not  sufficient. 

Lush,  J. — I  am  of  the  same  opinion.  If  these 
costs  had  been  given  under  sect.  5,  and  nothing 
had  been  done  by  the  parties  to  avoid  the  effect  of 
that  section,  no  doubt  the  taxation  woald  have 
been  invalid.  [The  learned  judge  read  sect.  5  of 
12  A  13  Vict.  c.  45,  atd  proceeded.]  It  has  been 
decided  (Freeman  v.  Bead,  u6i  sup.)  that  tbe:ie 
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words  have  the  effect  of  making  the  taxation  of 
costs  the  judicial  act  of  the  court,  so  that  the  taxa- 
tion must,  prvmd  faeie^  be  during  sessions.  The 
present  case,  however,  arises  under  sect.  13  [seotum 
read].  Now  it  was  one  of  the  terms  of  the  re- 
ferenoe  in  this  case  that  the  costs  were  to  be  in  the 
discretion  of  the  arbitrator.  In  saying  this  the 
parties  did  not  express  all  that  they  intended,  but 
left  something  to  be  inferred  by  implication.  The 
order  of  referenoe  must  be  read  as  if  it  had  ex- 
pressly provided  that  the  coste  were  to  be  taxed  in 
the  ordinaiy  wav  by  the  clerk  of  the  peace,  and 
all  objections,  if  any,  to  this  implied  term  of  the 
reference  ought  to  have  been  made  at  the  sitting 
of  the  court.  Bvle  discharged  with  costs. 

Solicitors  for  the  appellants,  Bircham  and  Co, 
Solicitors   for    the   respondents,   Stochen   and 
Jupp,  for  Lomer,  (Southampton. 


Monday,  May  14, 1877. 

Beg.  r.  Thb  Josticbs  op  Essex. 

Distress  wckrrant  for  rate — B/ule  to  justices — Uu' 
atUhorised  purposes — t*ailure  to  appeal — Excess 
of  amount. 
By  a  local  Act  of  1827  the  owners  of  certain  Abbey 
lands  in  Essex  were  empowered  to  make  rates  m 
respect  of  their  lands,  and  to  apply  them  to  the 
repair  of  certain  roads,  causeways,  and  bridges 
t^Atc^  they  had  to  maintain.     They  weight  enforce 
rales  charged  or  imposed  by  virtus  of  the  Jet  by 
distress  warrant  upon  a  defaulter  provided  he  was 
first  sum^noncd  to  appear  before  a  justice  to  show 
cause  for  his  neglect  or  refusal  to  pay  such  rates. 
They  might  make  a  composition  with  the  neigh- 
bouring trustees  of  roads  for  the  payment  of  a 
certain  sum  of  money  annually  or  otherwise  for 
repairing  so  much  of  the  said  roads  as  were  in 
their  district.    Any  person  aggrieved  by  the  rates 
might  appeal  to  Quarter  Sessions,  and  justices 
might  amend  without  quashing  the  rate. 
By  a  local  Act  of  1876  these  oumers  were  empowered 
to  pay  a  large  sum  of  money  to  a  local  board  for 
the  future  repair  of  the  roads  in  its  district ;  and 
upon  such  payment  and  thai  of  all  other  liabilities 
the  owners  were  to  be  discharged  from  their  duties 
to  repair  these  roads,  and  the  previous  Act  was  to 
be  repealed, 
A  month  before  the  passing  of  the  last  Act,  the  faid 
owners  made  a  rate  for  an  amount  to  cover  cer- 
tain liabilities  under   tlie  Act  of  1827,  and  also 
the  motley  to  be  paid  to  the  local  board;  but  there 
was  nothing  in  the  rate  itself  to  show  it  included 
this  latter  sum  of  money.    The  demand  for  ^ay- 
ment  referred  to  both  the  said  local  Acts,  but  did 
not  give  the  date  of  the  latter.      The  rate  was  not 
appealed  against,  but  justices  refused  to  issue  a 
distress  warrant   against    a     defaulter    on  the 
ground  that  the  rate  was  invalid. 
Held,  upon  a  rule  to  the  justices,  that  the  objectirm 
to  the  rate  was  not  one  which  tlie  justices  could 
entertain,  and  that  mere  excess  in  amount  was, 
under  the  circumstances,  no  ground  for  refusing  a 
warrant. 
This  was  a  rule  nisi  obtained  at  the  instance  of  the 
treasurer  for   the  Stratford   L<angthorne  Abbey 
landowners,  calling  upon  two  justices  of  Essex 
and   the  defendant   Shea  to  show  cause  why  the 
said  justices  should  not   issue  their   warrant  to 
levy  by  distress  and  sale  of  the  ^oods  and  chat- 
tels of  the  said  defendant  Shea  the  sum  of  II.  5«., 
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being  the  amount  dne  from  him  in  respect  of  a  rate 
or  aBseesment  made  on  the  6th  Jaly  1876,  pursuant 
to  an  Act  passed  in  the  seventh  and  eighth  years 
of  the  reign  of  his  late  Maiesty  King  G^rge  lY ., 
tntitaled  "  An  Act  to  enable  the  persons  interested 
in  the  lands  and  hereditaments  heretofore  parcels 
of  the  possessions  of  the  Monastery  or  Aboey  of 
Stratford  Lanflrthorne,  in  the  county  of  Essex,  to 
raise  money  for  repairing  and  maintaining  the 
bridges  and  other  works  liable  to  be  repaired  and 
maintained  by  such  persons." 

It  appeared  from  the  affidavit  of  the  solicitor  tA 
the  said  treasurer  that  the  owners,  proprietors, 
lessees,  and  occupiers  of  divers  lands,  tenements, 
and  hereditaments  formerly  parcel  of  the  posses- 
sions belonging  to  the  Honastery  or  Abbey  of 
Stratford  Langthome,  in  the  county  of  Essex, 
thereinafter  called  the  Abbey  Land  Owners,  were 
by  reason  of  their  respective  tenures  or  otherwise 
bound  to  support,  maintain,  and  keep  in  repair 
two  bridffos  situate  and  being  at  Stratford,  in  the 
county  of  Essex,  and  also  to  support  and  main- 
tain and  keep  in  repair  certain  parts  of  the  road 
and  foot  causeway  lying  and  being  between  the 
said  bridges  and  the  road  to  the  extent  of  100 
yards  beyond  such  bridges  respectively. 

By  4  Ueo.  4,  c.  cvi,  trustees  were  appointed  to 
manage  and  repair  the  Middlesex  and  Essex  turn- 

gike  roads,  including  portions  of  the  said  roads, 
ridges,  and  causeway. 

By  7  4b  8  Geo.  4,  c.  cviii.,  provision  was  made  for 
the  management  of  the  said  abbey  lands  and 
raising  money  for  that  purpose. 

By  sect.  13  it  is  enacted : 

That  it  shall  and  may  be  lawful  for  the  ownsra,  pro- 
prietora,  lessees,  and  oooapiers  of  the  lands,  tenements, 
and  hereditsments  aforesaid,  from  time  to  time,  at  any 
general  or  special  geneiml  meeting  to  be  held  nnder  this 
Aot,  to  make  any  rate  or  assessment  for  the  purposes  of 
this  Aot  in  rsspeot  of  saoh  lands,  tenements,  or  here- 
ditaments by  a  pound  rate  upon  all  saoh  owners,  pro- 
prietors, lessees,  or  occupiers  according  to  the  rents  or 
values  of  the  resiMctive  lands,  tenements,  or  heredita- 
ments, and  aocordmg  to  the  several  interests  of  the 
owners,  proprietors,  lessees,  or  occupiers  thereof  respec- 
tively, and  to  apportion  snoh  rates  according  to  snch 
several  interests  and  to  moderate  or  rebate  snch  rates 
with  respect  to  any  honsee,  new  buildings,  or  improve- 
ments in  inch  manner  as  shall  be  agreed  on  by  the  major 
jwrt  of  the  persons  present  at  any  snch  quarterly  or 
special  general  meeting ;  and  a  table  of  snob  rates  and 
assessments  being  from  time  to  time  made  and  signed  bv 
the  persons  or  the  major  nart  of  them  present  at  any  snch 
meeting  shall  be  good  and  binding  upon  all  each  owners, 
proprietors,  lessees,  and  occupiers  respectively,  and  upon 
all  other  persons  concerned. 

By  sect.  14 : 

That  all  money  which  shall  be  collected  and  received 
from  any  snob  rate  or  assessments  shall  and  may  be  ap- 
plied in  maintaining  and  keeping  in  repair  the  roads, 
causeways,  and  bridges  aforesaid,  and  also  in  the  pay- 
ment of  all  arrears  and  sums  of  money  dne  from  the 
owner*,  proprietors,  lessees,  and  oconpiers  of  the  lands, 
tenements,  and  hereditaments  aforesaid  in  respect  of  any 
snch  loads,  causeways,  and  bridges,  and  incurred  at  any 
time  before  the  passmj^  of  this  Act  and  remaining  due 
and  unpaid,  and  also  m  the  reimbursing  and  repayment 
of  any  snm  or  sums  of  money  to  any  person  or  persons 
who  shall  have  paid  and  advanced,  or  shall  pay  and 
advance,  any  sum  or  sums  of  money  for  or  on  account  or 
on  behalf  of  snoh  owners,  proprietors,  lessees,  or  occn- 
pi<*r8  reapectiyely  in  respect  of  such  roads,  oanseways,  or 
bridges,  or  on  whom  any  distress  or  distresses  may  have 
been  made  or  may  be  made  for  any  rates  of  composition 
for  rates  for  any  of  the  purposes  aforesaid,  and  also  in 

{lay  men t  of  the  charges  and  eipenses  of  miJ^ing  and  col- 
eoting  any  such  rates,  and  the  paying,  remunerating, 
and  rombursing  any  persons  for   work,  labour,   and 


materials  done,  performed,  and  provided,  and 
danoee  given  or  to  be  done,  petfovmed,  provided  and 
given  in  respect  of  or  rslatiag  to  the  mafataiaing  or 
repairing  of  snoh  roads,  ciausewajSy  or  bridges. 

By  sect.  15 : 

Xhat  if  any  owner,  proprietor,  lessee,  or  ooeapierof 
any  messuage,  land,  tenements,  hsreditaments,  upon  or 
in  respect  of  whicn  any  rate  or  assessment,  or  any 
arrears  of  rates  or  assessments  heretofore  made,  or 
which  shall  be  charged  or  imposed  by  virtue  of  this  Aot» 
shall  neglect  or  refoae  to  pay  the  rates  aad  suns  off 
money  which  shall  have  been  or  shall  hereafter  be  so 
rated  or  assessed  as  aforesaid,  for  the  space  of  fourteen 
days  after  the  same  shall  be  due,  and  demand  thereof 
made  by  notice  in  writing  or  in  print,  under  the  hand  of 
the  coltoctor  of  the  said  rates,  to  be  delivered  to  moh 
tenant  or  occupier,  or  left  at  his  or  h»r  dwelling  house  or 
usual  place  of  abode,  in  case  such  occupier  reside  witfain 
the  limits  of  this  Act,  or  otherwise  left  upon  the  pmmises 
in  respect  of  which  such  rate  or  assessment  shall  be 
made,  Uien,  upon  proof  thereof  upon  oath  before  any 
justice  of  the  peace  for  the  said  county  of  Essex  (wbieh 
oath  such  justice  is  hereby  empowered  and  required  to 
administer),  the  same  shall  and  may  be  levied  aad  re- 
covered by  distrees  and  sale  of  the  goods  and  chattels  of 
every  person  so  making  default  by  warrant  under  the 
hana  and  seal  of  such  justice,  such  defaulter  being  first 
duly  summoned  by  such  justice  to  appear  before  mm  at 
a  time  and  place  to  be  mentioned  in  such  summons,  and 
to  show  cause  for  such  neglect  or  refusal ;  and  the  over- 
plus (if  auT)  to  be  raised  oy  such  distress  and  sals  shail 
be  returned,  upon  demand,  to  the  owner  of  such  goods 
and  chattels,  after  deducting  aU  reasonable  costs  and 
charges  previous  to  and  attending  such  distress  and  sale« 
such  costs  and  charres  to  be  ascertained  and  directed  by 
the  said  justice ;  and  in  default  of  such  distrees,  it  shall 
be  lawful  for  such  justice  to  commit  snch  person  to  any 
house  of  correction  for  the  county  or  plaoe  within  whicm 
snch  offence  shall  be  committed,  tiiere  to  remain  without 
bail  or  mainprise  for  any  time  not  exceeding  tiiree  calen. 
dar  mouths,  unless  payment  shall  be  sooner  made  of  such 
turn  or  sums  of  money  as  shall  have  been  found  to  be 
due  aad  in  arrear  upon  all  or  any  snoh  asseesmentor 
assessments  as  aforesaid,  together  with  all  costs,  ohacgea, 
and  expenses  attending  the  rec3very  thereof,  such  ooets, 
charges,  and  expenses  to  be  ascertained  and  directed  by 
the  said  justice. 

By  sect.  16 : 

That  every  warrant  of  distress  for  the  non-payment 
of  any  rates  or  assessments  to  be  made  under  this  Aot 
shall  be  in  the  words  or  to  the  effect  therein  set  out. 
The  warrant  is  to  be  addreesed  **  To  the  coUeotor  or 
collectors,"  snd  "  To  all  constables  and  other  peaoe 
officers  of  the  same  county  "  of  Essex. 

By  sect.  18: 

And  whereas  it  would  be  advantageous  to  the  owners, 
propxietors,  lesseee,  and  oconpiers  of  such  lands,  tene- 
ments, and  hereditaments  as  aforesaid  to  be  enabled  to 
make  a  composition  in  money  with  the  tnistess  for 
carrying  into  execution  an  Act  passed  in  the  fourth  year 
of  His  Present  Majesljy's  reign,  intituled  "  An  Aet  for 
more  effectually  repairing  and  improving  the  roads  lead- 
ing from  Whitechapel  Church,  in  the  oounty  of  BiiddJe- 
sex,  unto,  through,  and  to  the  several  purishes  or  plaoes 
of  Shenfield,  Passingford  Bridge,  and  Woodford,  m  the 
county  of  Essex,  and  for  other  purposes  relating  th«re> 
to ;  and  upon  the  line  of  which  turnpike  road,  the  said 
bridges,  roads^  causeways,  wharfing,  and  other  works 
herebv  authorised  aad  directed  to  be  repaired,  main- 
tained, and  supported,  are  situate,  for  the  repairs  aad 
amendments  made  by  the  said  trustees  since  the  25th 
March  1828,  of  the  portion  of  the  said  road  which  is  to 
be  repaired  and  repairable  by  such  owners,  proprietom, 
lessees,  and  other  persons,  and  also  for  the  repairing, 
maintaining,  and  keeping  in  repair  all  the  road  and  foot 
causeway  and  the  wharfing  between  such  two  bridgee, 
and  the  said  two  bridgee,  to  the  repair  of  which  su^ 
owners,  proprietors,  leesees,  or  occupiers  are  liable.  Be 
it  therefore  further  enacted,  that  from  and  alter  the 
passing  of  this  Act  it  shall  and  may  be  lawful  to  and  for 
the  said  owners,  propristors,  lessees,  and  oeoupiers,  at 
their  first  or  at  any  quarterly  or  apedal  general  meetiac 
or  any  adjournment  thereof,  under  the  provirions  of  ttia 
Aoti  to  oontiaat  and  agree  and  to  oome  to  a  oomposition 
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wiUi  the  nld  Umisti  lot  ih*  enontEon  of  ilw  Mdd  n- 
oited  Aoi,  for  the  pAyiog  and  d^telMrgiiig  of  rooh  ram 
and  nima  of  mono j  m  uio  sud  tni«te«  nuj  neooMarily 
haye  inonmd,  expended,  end  been  pat  to,  in,  abon^ 
tooehiog,  and  eoBoerning  the  leqnuite  repaira  ana 
aaMBdmeiita  of  the  laid  roada,  sinoe  the  25th  Majrah 
1888 ;  and  alto  to  oooteaot  and  agree  and  to  eome  to  a 
oooqxMition  with  the  tniiteee  for  the  ezeoation  of  the 
■aid  Tedted  Aot,  for  thu  paying  to  nieh  tmeteee  a  ocrtain 
Bum  of  money  annnally,  or  ouierwiae,  for  and  towarda 
the  repaiiing,  maintainmg,  and  keeping  in  repair  all  tnoh 
bvidgea,  road,  foot  oanaeway,  and  other  worka  or  either 
^th4 


By  sect.  34: 

That  it  ihaU  be  lawful  for  the  ownera  or  proprietora, 
leaeeea,  and  ooonpiere  of  the  land*,  tenements,  and  here, 
ditameate  aforeaaid,  if  lliey  shall  so  reaolTe  and  order  at 
any  quarterly  or  speoial  general  meeting,  to  sae  for  the 
reooTory  of  any  rates  or  arrears  of  rates,  if  amounting  in 
the  wh(^  to  the  som  of  51.  or  npwards,  and  to  be  sned  in 
any  matter  relating  to  this  Act  where  the  snm  sought 
to  be  reoovered  snail  amount  to  51.  or  upwards,  in  the 
name  or  names  of  any  treasurer  or  olerk  for  the  time 
being  to  be  appointed  under  this  Aot ;  and  also  to  prefer 
and  proseonte  or  to  order  and  direot  the  preferring  and 
pvoaeeuting  of  any  informatioB  or  indiotment  against 
any  persim  or  persons  who  shall  wilfully  dig  vp,  spoil, 
deetroy,  injure,  or  damage  any  pcurt  of  the  road  or  oanse- 
way,  or  any  wharf  ing,  poets,  rails,  fenoes,  or  other  things 
thereto  belonging,  or  who  shall  wilfully  pull  down, 
deetroy,  injure,  or  damage  any  bridge,  parnpet,  building, 
or  ereeition  belonging  to,  or  which  ought  to  be  repaired, 
maintained,  and  kept  in  repair  by  such  owners,  proprie- 
tors, lessees,  or  occupiers,  on  behalf  of  such  owners,  pro- 
prietors,  lessees,  or  occupiers ;  in  all  which  proceedinga 
it  shall  be  sufficient  to  stete  generally  that  such  matters, 
works,  and  things  respectively  were  the  property  of  such 
treasurer  or  olerk  aforesaid ;  and  no  action,  suit,  informa- 
tion, indictment,  or  other  process  to  be  brought  or 
commenced  by  or  on  behalf  of  such  owners,  proprietors, 
lessees,  and  occupiers  by  virture  of  this  Act  in  the  name 
or  names  of  any  such  treasurer  or  derk  shall  abate  or  be 
disoontinued  by  the  death  or  remoTal  of  such  treasurer 
or  derk  or  any  of  them,  or  by  the  Aot  of  such  treasurer  or 
deriJE  or  dther  of  them,  without  the  dirvotions  and  con- 
sent of  suoh  owners,  proprietors,  lessees,  and  occupiers 
aaaembled  at  some  quarterly  or  special  jpeneral  meeting 
thia  Act,  or  three  or  more  of  the  committee  of  manage- 
ment under  thia  Act;  but  such  treasurer  or  clerk  for 
the  time  being  shall  always  be  deemed  to  be  the  plaintilP 
in  OTery  such  action,  suit,  information,  indiotment,  and 
other  process.  Provided  slways  that  every  such  trea- 
surer and  derk  shall  be  reimbursed  and  paid  out  of  the 
monies  belonging  to  or  to  be  raised  by  suon  owners,  pro- 
prietors, lessees,  and  oooupiers,  all  suoh  costs,  charges, 
and  expenses  as  any  suoh  treasurer  or  dark  shall  be  put 
unto  or  become  chargeable  with  or  liable  to  by  reason  of 
hie  or  their  being  so  made  plaintiif,  proeeoutor,  or  defen- 
dant  aa  aforesaid. 

By  sect.  41 : 

FMvided  alwaya  and  be  it  enacted  that  if  any  body, 
poUtie,  corporate,  or  collegiate,  or  any  person  or  persons 
•hall  think  himself,  herseu,  or  themselres  ag^eved  by 
any  rate  or  rates  to  be  made,  or  by  any  Uimg  which 
shall  be  done  by  virtue  of  this  Act,  or  by  any  order  or 
determination  of  any  justice  or  iuetices  of  the  peace  in 
pursuance  of  this  Act,  it  shall  be  lawful  for  such  bodies 
or  persons  respectivdy  to  appeal  to  the  justices  of  the 
peaoe  at  any  general  or  quarter  seesions  of  the  peace  to 
be  held  for  the  county  where  the  matter  complained  of 
waa  done,  within  four  calendar  months  next  after  the 
cause  of  complaint  shall  have  arisen,  every  such  appel- 
lant or  appelianto  giving  fourteen  days'  notice  in  writing 
of  suoh  appeal,  and  of  the  nature  and  matter  thereof,  to 
the  person  or  persons  appealed  against  or  to  the  derk  or 
collector  of  the  owners,  proprietors,  lessees,  and  occupiers 
aforesaid  (as  the  case  may  be),  and  within  seven  days 
after  the  delivery  of  such  notice  entering  into  recogni- 
sanoe  Yteten  eome  justice  of  the  peaoe  of  the  same  county 
with  two  sufficient  suretiee  to  try  such  appeal  and  to 
abide  the  order  of  the  »aid  general  or  quarter  sessions 
thereon ;  and  the  said  justices  upon  due  proof  of  sudi 
notice  having  been  given,  and  of  suoh  recognisance 
having  been  so  entered  into,  shall,  and  they  are 
hereby  anthoriecd,  empowered,  and  reqaifad  in  a  anm- 


'  mary  way  to  hear  and  Anally  determine  raoh  appeal 
at  such  general  or  quarter  sessions,  or  if  thev  think 
proper  may  adjourn  the  hearinff  thereof  to  the  next 
general  or  quarter  sessions  of  the  peaoe  to  be  holdeu 
for  the  same  county  ;  and  such  justices  shall  and  may, 
if  they  eee  cause  so  to  do,  by  order  of  such  sessions, 
mitigate  at  their  discretion  all  or  any  penalty  or  for- 
fdturea  incurred  under  this  Act,  ana  may  also  award 
suoh  satisfaction  to  be  made  to  the  party  injured  or  suoh 
costs  to  either  of  the  partiee  as  they  shall  ludge  reason- 
able and  proper ;  ana  the  determination  of  suoh  Justices 
shall  be  binding  and  oondusive  to  all  intente  and  pur- 
posee  whataoever. 

By  sect.  42 : 

Provided  always,  and  be  it  further  enacted :  That  on 
an  appeal  from  any  rate  or  assessment  to  be  made  for 
the  purposes  of  this  Aot,  the  justices  of  the  sessions 
where  such  appeal  shall  be  heard  shall  and  may  amend 
the  same  in  such  manner  as  may  be  necessary  for  giving 
relief,  without  quashing  or  altering  suoh  rates  or  assees- 
mento  with,  respect  to  t^e  other  persons  mentioned  in 
the  same. 

By  4  &  5  Will.  4,  c.  Izzxix.,  it  was  enacted  that 
the  Abbey  land  owners  and  thoir  successors  for 
ever  should  pay  to  the  said  trustees  the  annual 
sum  of  8002.,  in  full  satisfaction  and  discharge  of 
all  and  every  liabilities  of  the  said  Abbey  land 
owners  in  respect  of  the  roads,  bridges,  and  cause- 
wav 

Under  19  A  20  Yict.  c.  26,  the  Local  Board  of 
West  Ham  execute  the  office  of  and  are  surveyors 
of  the  highways  within  their  district,  which 
include  a  portion  of  the  said  roads,  bridges,  and 
causeway. 

By  30  A  SI  Yict.  c.  WL,  the  Abbey  land  owners 
were  empowered  to  contract  and  come  to  a  com- 
position with  the  West  Ham  Local  Board  for  the 
repairs  of  these  roads,  bridges,  and  causeway  iu 
their  district. 

The  Board  of  Works  for  the  district  of  Poplar 
execute  the  office  of  and  are  survevors  of  the 
highways  within  their  district,  which  includes  a 
portion  of  the  said  roads,  bribes,  and  causeway. 

The  Local  Board  of  West  B^m  executed  certain 
repairs  upon  the  said  roads,  bridges,  and  cause- 
way, for  the  cost  of  which  an  action  was  brought 
by  them  against  the  West  Abbey  land  owners, 
which  resulted,  after  some  litigation  and  a  lonff 
correspondence,  in  an  agreement  by  the  ovrners 
to  pay  the  board  10002.,  and  in  the  passing  of  an 
Act,  which  received  the  Royal  assent  on  the  11th 
Aug.,  1876. 

On  the  6th  July  1876,  after  the  said  Act  had 
passed  through  tne  Houses  of  Parliament,  but 
hefore  it  received  the  Boyal  assent,  the  Abbey 
land  owners,  in  quarterly  ffeneral  meeting,  duly 
made  a  rat^,  pursuant  to  the  provisions  of  their 
Act  of  1827  (7  A  8  Geo.  4,  c.  cviii.),  of  Is.  3d.  in 
the  pound. 

Tne  following  is  an  extract  from  the  Abbey  land 
owners'  rate-book  of  the  assessment  and  rate  so 

made : 

6th  July  1876. 
At  a  quarterly  general  meeting,  duly  held  this  6th  July 
1876,  the  following  assessmuut  and  rate  of  la  8d.  in  the 
pound  was  m^de  by  us,  the  ucdfr'ignod  owners,  proprie- 
tors, leeeees,  and  occupiers,  being  a  msjority  of  the 
persons  present  at  this  quttrteriy  general  meeting,  in 
pursuance  of,  and  conformity  with,  tbe  provisioas  of  the 
Act  of  Parliament  naade  and  passed  in  the  seventh  and 
eighth  year  of  the  reign  of  his  late  Majesty  King  Oeo.  4f 
0. 108. 

By  the  said  Act  referred  to  as  having  received 
the  Boyal  assent  on  the  11th  Aug.   1876,  called 
the  West  Ham  Local  Board  of  Health  Act  1876, 
and  being  39  A  40  Yict.  c.  cexx.,  after  reciting  the 
'  statutes  previously  referred  to,  and  certain  agree- 
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ments  with  parties  interested,  it  is  enacted  that 
(seot.  3)  : 

It  thAll  be  lawful  for  the  Abbey  land  owners,  at  their 
first  or  any  qoarterly  or  apeoial  general  meeting,  or  any 
adjournment  tbeTe<»,  nnaer  the  proviaionB  of  the  eaid 
Aofcpaaaed  in  the  seventh  and  eignrb years  of  the  reign 
of  Sng  Geo.  4,  o.  orili.,  to  ooatntot  and  agree  and  oome 
to  a  oompoeition  with  the  West  Ham  Local  Bowrd  for  the 
paying  of  lOOOt.,  and  also  to  oon  tract  and  asree  to  oome 
to  a  oompoeition  with  the  Poplar  District  Board  for  the 
pajring  of  1001.  for  and  towsHs  the  further  repairiDg. 
maintaining,  and  keeping  in  repair  hj  the  said  boani 
rsspectiTaly  of  so  much  of  the  roads,  bridgee,  and  cause- 
ways as  is  situate  within  their  respeotiye  districts. 

By  sect.  4 : 

The  payment  of  the  said  sums  of  10001.  and  1001.  re- 
speotiYely,  as  aforesaid,  shall  be  taken  and  accepted  l^ 
the  local  hoard  and  the  district  hoard  respectiYely  in  full 
tatisfaotion  and  discharge  of  all  and  every  the  liabilify 
whatsoever  of  the  Abbey  land  owners  with  respect  to  the 
maintenance  and  repair  of  the  roads,  bridges,  and  cause, 
way,  and  the  Abbey  land  owners  shall  thsreupon  be 
lelieTed  and  disobarged  from  any  obligation  to  support, 
maintain,  and  keep  in  repair  the  mads,  bridges,  ana 
saasewavs ;  and  the  said  lands,  tenements,  and  heredita- 

rits  of  the  Abbey  land  owners  shall  not,  from  and  after 
pasaingof  this  Act  and  the  payment  of  the  said  several 
sums  of  lOOOt.  and  lOOL,  be  liable  to  repairer  contribute 
towards  the  repair  of  the  roads,  bridges,  and  causeway,  or 
any  other  works  described  or  refeired  to  in  the  herein, 
befoia  vsoited  Act  of  the  seventh  and  eighth  years  of  the 


rsign  of  King  Gso.  4,  c.  oviii.,  and  from  and  after  the 
passing  of  this  Act  and  the  payment  of  the  said  several 
sums  of  lOOOL  and  1001,  all  such  liability  shall  absolutely 
oesM  and  determine.  And  the  local  board  and  the  dis- 
trict board  respectively  shall  thereafter  support,  main* 
tirib^  and  keep  in  repair  the  roads,  bridges,  and  causeway 
so  far  as  the  same  are  situate  within  their  respective 
districts;  and  they  shall  alio,  to  the  extent  aforesaid, 
indemnify  and  keep  indemnified  the  Abbey  laud  owners 
from  any  liability  with  res|>ect  to  the  support,  mainten- 
anoe,  and  keeping  in  repair  of  the  roads,  bridges,  and 
eanseway. 

By  seot.  5 : 

The  Abbey  landowners  shall  hare  the  same  powers  to 
make,  reoover,  and  levy  rates  or  assesiiments  for  the  pay- 
mant  of  the  said  several  sums  of  lOOOL  and  1001.,  and  of 
all  reasonable  coats  and  expenses  incurred  by  them  with 
reference  to  this  Act,  and  the  carrying  the  same  into 
execution,  and  winding  up  all  matters  outstanduig  with 
respect  to  the  repairs  of  the  roads,  bridgee,  and  cause- 
way, and  also  fbr  the  payment  of  reasonable  compenoation 
to  any  person  or  persons  who  may  be  injuriously  affected 
by  the  abolition  of  the  rate  known  as  the  Abbey  land 
rate,  as  they  now  have  for  making  and  recovering  rates 
or  assessments  for  the  supportj  maintenance,  and  keeping 
in  repair  of  the  said  roads,  bridges,  and  causeway ;  and 
for  such  purposes  as  aforesaid,  the  rate  books  kept  by 
the  collector  of  the  said  Abbey  land  rate  shall  be  primd 
facia  evidence  that  the  lands,  tenements,  and  heradita- 
ments  therein  deecribed  are  Abbey  lands,  and  are  the 
lands,  tenements,  and  hereditaments  liable  to  payment 
of  such  rate ;  and  upon  payment  of  the  sums  hereby 
authorised  to  be  raised,  and  of  all  outstanding  liabilities 
under  the  said  A»t  passed  in  the  seventh  and  eighth 
years  of  the  reign  of  His  Majeety  Kiog  Geo.  4,  c.  oviii«, 
the  said  Act  shall  be,  and  the  same  is  hereby  repealed. 

By  sect.  6 : 

The  said  sum  of  lOOOl.,  when  paid  to  the  local  board, 
shall  be  applied  by  them  in  paying  the  costs,  charges, 
sad  expenses  of  this  Act  as  hereinafter  provided,  and  in 
diminution  of  any  debt  owing  by  the  local  boMd  for 
moneys  borrowed  uoder  the  powers  of  the  Looal  Board 
of  Health  for  West  Ham,  in  Essex,  Extension  of  Powers 
Act,  1867  ;  and  the  said  sum  of  lOOL,  when  paid  to  the 
district  Board,  shall  be  applied  by  them  in  diminution  of 
the  debt  of  SOOOt.,  borrowed  by  them  of  the  Provident 
Clerk's  Axpooiation,  for  the  special  purpose  of  paving 
the  parish  of  Bow. 

During  Aug.  1876  the  foUowing  notice  was  sent 
to  Home  of  the  Abbey  land  owners,  bat  it  did  not 
sppear  whether  the  defendant  Shea  bad  received 
such  notice: 


Stntfovd  DuKgOioRM  Ahbsy  Ismd  Bats. 

Pursuant  to  Aet  of  Parliaasent  of  7  A  8Geo.  4, o.OTiiL, 
sad  West  Ham  Looal  Board  of  Health  Aot  1876. 

Notice. 

The  Abbey  land  ownets  have  agrsod  with  ths  Wsa4 
Ham  Looal  Board  for  paying  lOOOL,  and  with  ths  Ptoplar 
Distriot  Board  fot  paying  lOOL,  upon  payoMnt  whMof 
the  liability  of  the  Abbey  landowners  to  repair  the  roada, 
4c.,  between  Stratford  sad  Bow  will  absolutely  « 
determine.  By  the  5th  seotion  of  the  last  above 
tioned  Act,  tiia  powers  of  ths  Abbey  land  owners  to  I 
recover,  and  levy  rates  for  payment  of  the  said  susu, 
outstanding  liabilities,  4c.,  are  retained,  and  the  zaSe- 
books  kept  by  the  collector  are  made  primd  facie  evi- 
deuce  that  the  lands,  tenements,  and  hereoitaoisnta 
therein  described  are  Abbey  lauds,  and  liable  to  payment 
of  the  rate.  The  Abbey  limd  owners,  at  their  last  meet- 
iog,  eetimated  that  the  moneys  to  be  raised  b^  the  prsssnt 
rate  of  Is.  8<2.  in  the  pound  would  be  suAoient  for  the 
purposes  aforesaid,  and  to  avoid  the  poesibility  of  a 
inrtner  rate  it  is  respectfully  requested  that  the  amount 
of  your  rate,  as  under,  be  paid  on  the  first  application,  or 
forwarded  to  Mr.  J.  D.  Saneom,  the  collector. 

On  the  12th  Sept.  1876,  the  defendant  Shea  and 
other  Abbey  land  owners  were  served  with  de- 
mands for  the  payment  of  the  said  rate  of  the  6th 
Jaly.  The  amount  demanded  of  the  defendant 
Shea  was  IL  5s.,  and  the  following  was  the  form  of 

demand: 

Stratford  Langthom  Abbey  Lands. 
Pursuant  to  Aot  of  Parliament,  7  4  8  Geo.  4,  o.  oviii., 
and  the  West  Ham  Local  Board  of  Health  Aot  1876. 
6,  Holly-terraoe,  Leytonstone-road,  Stratford,  E., 

12th  Sept.,  1876. 
To  Mr.  Shea. 

Sir,— I  herein  demand  payment  of  your  Abb^  land 
rats,  made  the  6th  July  last,  amounting  to  11.  5f.,  and 
uidess  the  amount  be  paid  to  me  within  fourteen  daya 
from  this  demand,  I  am  directed  to  take  the  requisite 
proceedings  against  you  for  reooveiy  thereof. — ^I  am.  Sir, 
yours  obediently,  J.  Dowdino  Sursox, 

CoUeotor  of  Abbey  Land  Bates. 

On  the  back  of  this  demand  were  aet  oat  ex- 
tracts concerning  the  recovery  of  vates  fh>m  the 
said  Act  of  1827,  and  also  sect.  5  of  the  West  Ham 
Local  Board  of  Health  Aot  1876.  The  date  of  the 
passing  of  the  latter  Act  did  not  appear  npon  the 
face  or  back  of  the  said  demand. 

On  the  4th  Oct  1876,  in  parsuanoe  of  diraoiions 

by  the  Committee  al  the  Abbey  Land  Owners, 

the  solicitor  of  Thomas  Wiseman  Shipston,  the 

said  treasurer  of  the  Abbey  land  owners,  applied 

to  the  jnstioes  of  Essex  on  behalf  of  the  said 

treasurer  for  summonses  against  the  defendant 

Shea  and  others  for  nonpayment  of  the  said  rates. 

The  following  was  the  information  upon  which 

this  application  was  made : 

Stratford   Langthome    Abbev  Land   Bate. 
Thomas  Wiseman  Shipston  (complainant) 

CLgainst 
The  within  named  defendants. 

Metropolitan  PoUoe  District  in  Essex,  to  wit.-* Infor- 
mation of  John  Dowding  Sansom,  of  6,  Holly-terraoe, 
Leytonstooe  road,  Stratford,  in  the  county  of  Eseez, 
taken  on  oath  before  me  the  undersigned,  one  of  her 
Majesty's  justices  of  the  p^aoe  acting  in  and  for  the  said 
district,  this  4th  day  of  Oct.  1876,  who  saith  that  the 
sums  set  opposite  te  the  names  of  the  following  persona 
in  the  schedule  hereto  have  been  asssssed  against  them 
respectively  for  Abbey  land  rate,  and  have  not  been  paid, 
although  lawfully  demanded. 

Sworn  this  4lh  Oct.  1876,         J.  DoWi>ZKO  Sahsom. 

Nath.  PowelL 

In  the  schedule  was  included  the  name  of  the 
defendant  Shea,  the  amount  against  him  being 
IZ.  5s. 

The  summonses  were  granted  in  pnrsuanoe  of 
this  application.  No  reference  was  made  on  the 
summons  to  any  statute  except  that  of  1^27,  yia., 
7  &S  Geo.  4,  o.  oviiL 


MAGISTRATES'  CASES. 


505 


Q.B.  Div.] 


Bio.  o.  Thb  Justicbs  of  Ebsxx. 


[Q.B.  DiT. 


On  the  24th  Jan.  1877>  U&Me  anmmonsefl  aU 
oame  on  to  be  heard  before  the  twojuatioes  of 
Beaez,  against  whom  this  rale  was  obtained. 
Many  of  them  were  defended,  bat  that  against  the 
defendant  Shea  was  heard  in  his  absence. 

On  the  28th  Feb.  the  said  jasiices  delivered  the 
following  decision  npon  all  tne  summonses  which 
had  been  heard  on  the  24th  Jan. : 

'*  After  the  most  carefal  consideration  of  these 
important  cases  we  have  come  to  the  oondnsion 
that  oor  decision  mnst  be  for  the  defendants.   As, 
however,  it  is  possible  that  ulterior  proceedings 
may  be  taken  upon  it,  it  is  desirable  that  we  should 
mention  the  grounds  upon  which  we  have  decided. 
There  were  several  of  tne  cases  in  which  I  believe 
that  we  should  have  been  bound  to  hold  that  the 
notice  of  demand  is  bad ;  but  as,  underlying  this, 
there  is  in  our  opinion  general  and  &tal  difficulty 
in  the  complainant's  way,  it  is  unnecessary  to 
allude  to  this  farther,     we  consider  that  the  in- 
formation itself  is  bad,  as  not  being  laid  in  the 
name  of  the  person  or  persona  who  are  specially 
named  in  the  Act  as  proper  for  this  purpose,  and 
it  is  not  even  stated  in  terms  to  be  laid  on  behalf 
of  the  proper  persons ;  and  were  this  difficulty, 
which  we  do  not  see  our  way  to  get  over,  removed, 
we  have  not  been  able  to  avoid  arriving  at  an  opi- 
nion that  the  rate  is  bad  upon  the  face  of  it.    The 
minute  book  beinK  put  in  and  forming  part  of  the 
evidence,  we  cannot  but  see  that  this  rate  is  made 
and  is  intended  to  be  devoted   to  purposes  not 
provided  for  in  the  Act  under  whicn  it  purports 
to  be  made.  Now  it  is  contended  by  the  complain* 
ants  that  this  is  not  for  us  to  consider,   that 
it  is  matter  of  appeal,  as  in  the  case  of  a  poor-rate. 
But  this  is  not  a  poor-rate,  and  having  regard  to 
the  opinion  of  Erie,  G.J.  in  the  case  of  Pedley  v. 
Davie  (10  0.  B.,  N.  S.,  492),  we  think  that  we 
should  not  be  doing  right  wore  we  to  grant  orders 
for  the  recovery  of  a  rate  which  we  believe  to  be 
invalid.  No  doubt  our  decision  places  complainant 
in  some  little  difficulty,  and  so  fat*  as  we  can  we 
would  assist  him  by  stating  a  case  for  him  to  take 
elsewhere,  if  he  shoald  be  so  advised,  but  we  must 
refuse,  and  for  the  above  reasons,  to  make  the 
order  prayed.    Neither  do  we  make  any  order  as 
to  costs." 

Chrdham  and  Coitle,  on  behalf  of  the  justices, 
showed  cause  against  the  rule. — This  is  not  of  the 
nature  of  a  poor-rate ;  there  is  no  publication  and 
therefore  the  jastices  have  more  than  a  mere 
ministerial  duty  in  issuing  distress  warrants.  In 
the  case  of  Pedley  v.  Davie  and  Shipston  (10  C.B. 
N.8.  492),  referred  to  by  the  justices,  a  justice  was 
held  to  be  liable  for  issuing  a  warrant  under  this 
very  Act  against  a  person  who  was  found  by  a 
jury  not  to  be  an  owner  of  Abbey  Lands.  Erie,  C  J. 
in  delivering  the  judgment  of  the  court,  cited 
Newbould  v.  CoHman{6  Ex.  195),  as  bearing  a 
strong  analogy,  and  said,  "  the  question  considered 
was  whether  the  jurisdiction  of  the  justices 
extended  to  inquire  into  the  validity  of  the  order 
of  the  board  of  guardians  and  of  the  appointment 
of  the  overseers,  or  was  confined  to  enforcing 
payment  of  sums  assumed  to  be  legally  dae,  and 
the  decision  is  that  the  existence  of  a  legal  obliga- 
tion to  pay  the  sum  claimed  is  a  necessary  pre- 
liminary condition  to  the  magistrates  having  any 
jurisdiction  at  all ;  and  therefore  they   have  no 

Inrisdiction  to  decide  on  the  validity  of  the  order, 
»ut  if  the  order  is  legally  made,  and  the  party  is 
in  arrear,  thoy  may  issue  a  warrant  or  not,  as  the 


cironmatanoea  ahall  in  their  diaoretion  aeem  to 
require.    This  reasoning  is  directly  applicable  to 
the  15th  section  above  recited  relating  to  rates  on 
Abbey  landa,  under  which  the  justice  is  directed 
to  begin  by  inquiring  whether  the  rated  owner  haa 
refused  to  pay,  not   whether  the  rate  is  valid, 
l^is  case  answers  many  of  the  arguments  relied 
on  for  the  defendant  here.     If  the  question  is  not 
within  the  jurisdiction   of  the   ma^atrate,  hia 
adjudication  thereon  is  not  conclusive  for  him 
in  an  action.     If  he  has  a  discretion  to  grant 
or  refuse  a  dialresa  warrant,  he  may  conaider 
whether  there  ia  reaaonable  ground  to  doubt  the 
validity  of  the  rate;    and  if  be  doea  ao  doubt, 
he  may  exercise  his  discretion  in  refusing  a  distress 
warrant,  and  then  the  parties  mi^  proceed  by  rule 
or  by  indemnity  to  the  justice,  if  tne^  wish  to  tiy 
the  validity  of  the  rate,  at  the  usual  risk  of  coata; 
but  if  the  justice  refuses  to  issue  a  distress  warrant 
because  he  doubts  the  validity  of  the  rate,  he  doea 
not  therefore  adjudicate  thereon  as  on  a  matter 
vrithin  hia  juriadiction  for  adjudication."    [Fold, 
J. — This  was  a  rate  duly  made  under  an  existing 
Act  against  which  the  right  io  appeal  had  not  been 
exercised.      How  could  the  justices  consider  its 
validity  upon  an  application  for  a  distress  war- 
rant P]    Mere  the  rate  was  made  for  a  purpoae  not 
then  authorised,  and  the  case  ia  within  the  decision 
of  Eichter  v.  Hughes  (2  B.  &  C.  499),  where  truateea 
had  raised  2>2fiO0l.  to  bnild  a  chapel,  which  was 
2000L  beyond  the  sum  authorised  by  a  local  Act,  and 
the  plaintiff  replevied  upon  a  distress  made  for  the 
payment  of  a  rate  to  raise  the  interest.    It  was 
held  upon  demurrer  that  the  plaintiff  was  entitled 
to  judgment,  inasmuch  as  the  Act  of  Parliament 
only  authorised  the  trustees  to  borrow  a  specific 
sum,  and  the  rate  having  been  made  to  pay  the 
interest  dae  upon  the  whole  sum  borrowed,  was 
bad  m  toto,  although  the  defect  did  not  appear 
upon  the  face  of  it.    This  was  a  rate  for  purposes 
beyond  the  authority  given  by  the  Act  under 
which  the  rate  was  professed  to  be  made,  and 
thei^Bfore  there  was  no  necessity  to  appeal  against 
it  as  in  the  case  of  Chwrchwardene  of  Birmingham 
V.  Shaw  (10  Q.  B.  868.)     [Field,  J.—  All  that 
could  have  been  wrong  in  this  rate  was  that  in 
anticipation  of  a  certain  future  liability  it  was 
larger  than  was  immediately  requisite.    That  is 
not  an  objection  which  justices  can  consider  upon 
the  issue  of  a  warrant.  J    The  rate  on  the  face  of  it 
ought  to  have  shown  that  its  purpose  was  within 
its    authority:  in  Be  Eastern  Countips  Railway 
Company  and  Overseers  of  Moulion  (25  L.  J.,  M.  C. 
49),  rates  were  held  void  for  this  reason.     Cole- 
ridge, J.  said  at  p.  51,  "  The  objection  to  the  first 
two  rates  does  not  rest  on  the  statute,  but  on  the 
well  known  common  law  principle,  that  when  any 
parties  are  acting  under  a  limited  statutory  autho- 
rity, they  are  bound  to  show  on  the  face  of  their 
proceedings    that    they  are    acting  within    that 
authority.    Here  this  is  not  shown  on  the  face  of 
the  two  rates,  which  are  therefore  void." 

Bertjamim,  Q.C.,  Philhrick,  Q.O.,  and  Pelheramt 
appeared  for  the  applicant. 

Mellob,  J. — I  think  we  need  not  call  upon  the 
counsel  on  behalf  of  the  applicant  for  tbid  rule. 
From  the  evidence  it  app>ears  that  the  rate  waii 
perfectly  good  on  the  face  of  it.  It  must  have 
been  made  under  an  Act  of  Parliamenl  which  was 
succeeded  by  another  a  few  days  afterwards ;  and 
the  reference  to  the  subsequent  Act  in  the  demand 
for  payment  must  have  been  mere  surplusage.    It 
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mar  be  that  part  of  the  aBsessment  was  teohni- 
cally  made  betore  there  was  legal  authority  for  it, 
bat  we  can  only  say  on  that  point  that,  if  appealed 
against  under  the  provisions  of  the  Act,  the  rate 
might  possibly  have  been  set  aside  or  amended. 
I  think  it  cannot  be  said  to  have  been  vitiMed  by  its 
heading,  or  by  the  reference  to  the  two  statutes  at 
the  back  of  the  demand  for  payment.  Nothing 
has  been  suggested  to  show  that  the  magistrates 
ought  not  to  have  issued  their  warrant,  and  there- 
fore the  rule  must  be  made  absolute. 

Field,  J. — I  am  of  the  same  opinion.  The 
defendant  being  an  owner  or  occupier  of  these 
Abbej  lands  was  rated  to  an  assessment  made  for 
certam  purposes.  The  Act  of  1827  (7  &  8  G^.  4, 
c.  108),  gives  power  to  the  owners  and  occupiers 
6f  these  lands  to  raise  money  for  purposes  therein 
mentioned.  A  large  amount  of  this  assessment 
was  to  be  devoted  to  the  purposes  authorised  by 
that  Act,  but  part  of  it  no  doubt  was  intended  for 
the  carrying  out  of  arrangements  by  which  all 
future  liability  of  the  Abbey  land  owners  was  to 
be  abolished.  It  was  necessary  to  have  Parlia- 
mentary authority  for  these  arangements,  and  a 
bill  for  that  purpose  was  awaiting  the  Boyal  assent. 
The  rate  was  made  before  the  bill  was  formally 
passed,  but  no  reference  to  its  purposes  was  made 
in  the  rate;  and  there  was  nothing  in  the  rate 
itself  to  show  that  the  money  was  to  be  raised  for 
any  other  purpose  than  those  authorised  by  the 
Act  then  in  force.  To  the  extent  of  the  amount 
required  for  the  lump  sum  payable  under  the  5th 
section  of  the  subsequent  Act,  this  rate  could  not 
on  appeal  have  been  supported ;  but  it  is  new  to 
me  that  a  rate  becomes  a  nullity  b«cauBe  it  raises 
a  larger  sum  than  is  wanted.  Unless  it  were  a 
nullity  on  the  face  of  it,  the  justices  had  no  right 
to  refuse  these  distress  warrants. 

Rule  absohUe, 

Solicitors  for  the  applicant,  B.  and  E.  Bastard. 
Solicitors  for  the  justices,  Bickards  and  Walker^ 
for  Gliflon  and  Haynee,  Bomford. 


Wednesday,  AprU  18, 1877. 
Hughes  (app.)  v.  Tbbw  (resp.) 

Slaughter  hfmeee — Consent  of  corporation — Ahan' 
doned  hmldings—lO  Vict.  c.  14,  ss.  17  ^  19— 
25  4"  26  Vict.  c.  clxxxvi.,  s.  65. 

By  a  local  Act  of  1862  a  cornpany  woe  empowered 
to  erect  a  cattle  market  at  Brecon^  and  by  sect.  65 
the  compaohyfrom  time  to  time,  if  and  when  they 
should  think  fit,  and  with,  but  not  without,  the  eon* 
sent  of  the  corporcUion  testified  by  vfrUing  wnder 
ilie  hand  of  the  mayor  or  town  clerk,  might 
provide  and  maintain  slaughter  hotises  proper 
and  sufficient  for  the  slaughtering  of  cattle  for  the 
supply  of  the  borotkgh  cmd  its  neighbourhojd, 
fipon  such  sites  as  they  should  think  expedient. 

In  1863  the  corporation  consented  to  the  provision 
and  maintenMice  by  the  company  of  slaughter 
houses  proper  and  sufjicMntfor  the  slauahtervng  of 
cattle  for  the  supply  of  the  borough  and  its  neigh* 
bourhood,  in  pursuance  of,  and  in  accordomee  wUh, 
the  above-mentioned  sect.  65 ;  the  company  built 
elaughter  hous'is  accordingly,  but  absolutely 
abandoned  the  use  of  them  in  the  year  1864.  Tfi 
company  subsequently  buiU  other  slaughter 
hotues  a  quarter  of  mUe  off,  and  the  appellant 
was  their  lessee ;  but  the  corporation  had  always 
refused  to  give  any  further  consent. 


Justices  refused  to  convict  the  respondent  under 
sect.  19  of  the  Markets  and  Fairs  Clauses  Act 
1847,  for  slaughtering  cattle  on  premises  in  the 
borotigh  other  than  those  leased  by  the  appellant. 

Held,  upon  a  case  stated,  that  the  slaughter  housee 
occupied  by  the  appellant  hctd  not  received  the 
consent  of  the  corporation  under  sect.  65  of  the 
local  Act  of  1862,  and  that  the  justices  were 
right. 

Tnis  was  a  case  stated  by  three  of  iter  Majesty's 
justices  of  the  peace  in  and  for  the  borough  of 
Brecon,  under  the  statute  20  &  21  Yict.  c.  43,  on 
the  application  in  ?rriting  of  the  appellant,  having 
duly  entered  into  a  recognisance  to  prosecute  the 
said  appeal. 

1.  Upon  the  hearinc^  of  a  certain  information  or 
complaint  preferred  by  the  appellant  against  the 
respondents  under  sect.  19  or  the  Act  10  A  11 
Yict.  c.  14,  **  for  that  they,  the  said  reapondenta, 
on  the  22nd  Sept.  1876,  at  the  Ghapelry  of  St 
Mary,  in  the  borough  of  Brecon,  after  a  certain 
notice  and  a  hand  bill  in  that  behalf  had  been  duly 
published  and  posted  by  the  Brecon  Markets  Com* 
pany  (being  the  undertakers  within  the  meaning 
of  the  !B£urkets  and  Fairs  Clauses  Act  1847), 
who  had,  therefore,  under  the  powers  of  the  Aofe 
25  &  26  Yict.  c.  186,  intituled  the  Brecon  Markets 
Act  1862,  incorporated  with  the  said  first  meo- 
tioned  Act,  erected  and  provided  certain  buildings 
within  the  limits  of  the  said  last  mentioned  Act 
for  the  slaughtering  of  cattle  which  were  then  ready 
for  public  use,  that  the  said  slaughter  houses  were 
so  ready  for  public  use,  unlawfully'  did  slaughter 
certain  cattle  for  sale  as  human  food,  to  wit,  one 
beast  and  one  sheep  within  the  said  limits  there^ 
in  a  certain  place,  to  wit,  the  bowling  alley  at  the 
back  of  the  Swan  premises,  Ship-street,  and 
adjoining  St.  Michael-street,  other  than  the 
slaughter  bouses  so  made  in  pursuance  of  the  said 
last  aientioned  Act."  The  said  justices  dismissed 
the  said  information  or  complaint,  and  ordered  the 
Appellant  to  pay  to  the  respondents  the  sum  of 
41.  ISs.  6d.  for  their  costs  incurred  by  them  in  their 
defence  in  that  behalf. 

2.  The  following  facts  were  either  proved  or 
admitted  by  both  parties  except  the  statements  in 
paragraph  6,  which  the  justices  deemed  neoesaary 
to  set  forth  as  information  for  the  court  in  con* 
sidering  this  case. 

3.  That  the  appellant  was  the  lessee  under  the 
Brecon  Markets  Company  of  certain  slaughter 
houses  erected  under  tne  powers  of  the  Act  25  A  26 
Yict.  c.  dxxxvi.,  within  the  limits  of  the  said 
Act. 

4.  That  a  notice  was  duly  published  in  the 
Brecon  County  Times  newspaper  of  the  17th  June;, 
1876,  which  newspaper  circulates  within  the 
borough  of  Brecon  ;  and  such  notice,  in  the  shape 
of  printed  handbills,  was  also  posted  in  the  market 
place  and  other  conspicuous  places  within  the  said 
borough,  such  notice  being  as  follows : 

Breoon  Markets  Company. 

Notice  is  hereby  ^ven,  that  the  elaii(^ter  honaes  of  the 
company  in  their  Cattle  Markete-plaoe,  in  Hsdthjdd,  ia 
the  borongh  of  Brecon,  are  re*dy  for  use ;  and  notice  is 
hereby  also  given  that,  after  the  expiration  of  ten  di^s 
from  the  pabiication  and  posting  of  tiiis  notioe,  anvona 
f laoghteriog  cattle  contrary  to  the  19th  aeotUm  of  tbe 
Marketo  and  Fairs  Clanees  Act  1847,  will  he  liable  ta  a 
penally  of  not  exoeeding  &L  for  each  offence. 

Breoon,  June  13, 1876. 

5.  A  oerti6cate  under  the  hand  of  two  juatioaa 
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of  the  boroDgh  of  Breoon,  to  the  following  effect, 
was  given  in  eyidenoe,  namely : 

We,  two  of  Her  Majeety's  JnetioeB  of  the  peeoe  for  the 
iKMwegli  of  Breoon,  do  hereby  oertify  that  the  tlanghtev 
homee  of  the  Breoon  MArkefee  Compuiy,  eitoAte  in  their 
Oittle  Merket-pleoe.  in  Heohrhydd,  in  the  sMd  boroa|rh« 
are  uompJeted  and  nt  for  the  nae  of  pereone  xeeortiag 
thereto,  and  for  pnblid  nae. 
Dated  thia  12th  day  of  Jnne,  1876. 

Dayid  Thomas,  Mayor. 
J.  Talvobd  Jomss. 

6.  There  was  no  evidenoe  given  that  the  two 
jnstioea  who  had  signed  the  oertiflcate  mentioned 
mthe  last  paragraph  had  any  proof  addooed  to 
them  that  the  slaughter  hooses  were  completed  and 
fit  for  public  use ;  and  there  is  no  memorandum  or 
minute  in  the  minute  book  of  the  justices  that  any 
meeting  of  the  justices  was  held  for  the  purpose 
of  receiving  proof  that  the  slaughter  houses  were 
completed  and  fit  for  public  use,  as  required  by 
the  82nd  section  of  the  10  &  11  Yict.  c.  14 ;  and 
there  was  no  evidence  given  that  the  slaughter 
houses,  wherein  it  was  sought  to  compel  the  re- 
spondents to  slaughter,  were  proper  and  sufficient 
fbr  the  slaughtering  of  cattle  tnerein  for  the  supply 
of  the  borough  and  its  neighbourhood,  as  required 
by  the  65th  seclion  of  the  25  &  26  Yict.  c.  clzzxvi. ; 
and  from  the  wording  of  the  32nd  section  of  the 
10  &  11  Yict.  0.  14,  the  respondents  were  consi- 
dered by  the  justices  to  be  precluded  from  giving 
evidence  that  the  two  justices  had  not  had  adduced 
any  proof  that  the  slaughter  houses  were  completed 
for  public  use,  as  reouured  by  that  section. 

7.  The  following  letter,  in  the  handwriting  of 
the  late  town  clerk  of  the  borough  of  Breoon,  was 
pnt  in  and  proved : 

J.  B.  Cobb,  Esq. 
(Solidtor  to  the  Breoon  Harket  Ck>mpany). 

Nythfa,  Breoon. 
Dear  Sfar,— Breoon  Markets  Aot  1862.  On  the  other 
half  sheet  I  beg  to  hand  yon  a  copy  of  the  reeolntion 
relating  to  the  oatUe  market,  alanghter  honeee,  and  tolls 
pasaed  at  the  oonnoil  meeting  last  night  as  arranged. 
— Yours  tmly, 
15th  May  1868.       Stsphsn  B.  Evams,  Town  Clerk. 

[Copt.] 
Beeolved  on  the  motion  of  Mr.  Alderman  Thomas  and 
aeoooded  by  Mr.  Coonoillor  James  Williama,  that  the 
Corporation  of  Breoon  oonient  to  the  removal  of  the 
Fiiaays  Cattle  Market!  from  the  streets  to  a  new  market, 
to  be  established  on  the  authorised  site  in  Clawddjgaer, 
to  the  provision  and  maintenance  by  the  company  of 
alanghter  honees  proper  and  sufBioient  for  the  slangbtering 
of  oattle  for  the  snpply  of  the  boroagh  and  ite  neigb- 
boorhood,  in  pnranaDoe  of  and  in  aooordanoe  with  the 
65th  seotion  of  the  Breoon  Markets  Aot  1862 ;  and  also 
to  the  following  reduction  of  tolls,  vis. :  On  oom  and 
aeeds,  one  halfpenny  per  imperial  hnshel ;  eheep  and  pigs 
(indlnding  stallage),  and  so  in  proportion  for  any  JCfB 
number,  one  shuliog  per  score ;  oattle  threepence  per 
head;  calves,  twopenoe  per  head;  snoking  pigs,  one 
fiffthing  per  head. 

8.  The  minute  book  of  the  corporation  of  the 
borough  of  Bcecon,  containing  the  minutes  of 
the  meeting  of  the  corporation  at  which  the  reso- 
lution set  out  in  the  last  paragraph  was  passed, 
was  produced,  and  the  resolution  as  set  out  in  the 
last  paragraph  appeared  upon  the  said  minutes ; 
hot  it  appeared  that  the  minutes  of  the  meeting 
had  never  been  signed  by  the  mayor,  or  chairman 
of  the  meeting,  or  the  town  clerk. 

9.  The  Markets  Company  in  pursuance  of  the 
above  resolution  of  the  corporation  subsequently 
erected  slaughter  houses  at  a  place  called  Market- 
street,  in  the  Borough  of  Brecon,  in  1863  ;  but,  in 
ocnaeqnence  of  their  proximity  to  dwelling  houses 


or  other  reasons,  the  Markets  Company  absolntely 
abandoned  the  nse  of  these  slaughter  hoases  in  or 
about  1864. 

10.  After  the  abandonment  of  the  slaughter 
houses  in  Market-street  by  the  Markets  Company 
tbej^  without  any  further  consent  from  the  corpo- 
ration erected  other  slaughter  houses  in  a  place 
called  Clawddygaer  (which  is  at  least  a  quarter  of 
a  mile  from  the  slaughter  houses  erected  at 
Market-street),  and  which  are  the  subject  matter 
of  these  proceedings. 

11.  Between  the  years  1870  and  1874  the  soli- 
citor to  the  Markets  Company  repeatedly  applied 
to  the  corporation  to  license  their  then  intended 
slaughter  houses  in  Clawddygaer,  which  are  the 
subject  matter  of  the  present  proceedings ;  which 
licence  the  corporation  from  time  to  time  refused 
on  the  ground  of  the  insufficiency  of  the 
slaughterhouses  for  the  wants  of  the  borough  and 
its  neighbourhood,  as  required  by  the  65th  section 
of  95  A  26  Vict.  c.  186. 

12.  The  slaughter  house  in  which  it  was  proved 
the  respondents  had  slaughtered  as  set  forth  in 
the  summons  was  licenced  by  the  corporation  on 
the  13th  Jan.  1874 

13.  On  the  part  of  the  appellant  it  was  con- 
tended that  the  resolution  of  consent  of  the  cor* 
poration  in  1863,  extended  to  and  was  a  consent 
for  the  Markets  Company  at  any  time  thereafter 
to  erect  other  slaughter  houses  within  the  borough, 
without  the  further  consent  of  the  corporati<m, 
and  consequently  that  the  consent  obtained  to 
erect  the  slaughter  houses  in  1863  was  an  unlimited 
consent,  and  authorised  the  Markets  Company  to 
build  slaughter  houses  when  and  where  Uiey 
thought  proper  until  the  licence  of  the  corpora- 
tion was  revoked,  and  consequently  extended  to 
and  authorised  the  said  Markets  Companv  to  erect 
the  slaughter  houses  in  Clawddygaer  in  1871,  and 
that  the  certificate  of  the  two  justices  was  conclu- 
sive evidence  that  the  same  had  been  completed, 
and  was  fit  for  public  use. 

14.  On  the  part  of  the  respondents  it  was 
contended  that  the  resolution  of  the  Corporation 
of  Brecon  was  not  a  valid  consent  on  the  part  of 
that  body,  inasmuch  as  the  minute  in  the  minute 
book  had  not  been  signed  by  the  mayor  or  town 
clerk,  as  required  by  the  65th  section  of  the 
25  &  26  Yict.  c.  186,  and  further  that  if  the  reso- 
lution was  a  valid  consent,  the  same  was  not  an 
unlimited  consent  as  to  time  and  place,  and  that 
the  said  licence  bad  been  exhausted  by  the  erection 
by  the  Markets  Company  of  the  slaughter  houses 
in  Market-street  iu  1863,  and  that  as  the  certificate 
of  the  two  justices  had  been  given  without  proof 
being  adduced  to  them  that  tne  slaughter  houses 
erected  in  Clawddygaer  in  1871,  had  been  com- 
pleted and  fit  for  public  use,  was  bad  in  law,  and 
did  not  satisfy  the  requirements  of  sect.  32  of  the 
10  A  11  Yict.  c.  14,  or  the  65th  section  of  the 
25  &26  Vict.  c.  186;  and  that  until  the  require- 
ment of  these  several  sections  of  the  statutes  had 
been  complied  with  the  justices  ought  not  to 
convict  the  respondents. 

On  considering  the  several  facts  of  this  case  the 
justices  were  of  opinion  that  the  eopy  minute 
annexed  to  the  town  clerk's  letter  of  the  16th 
May  1863,  was  a  valid  consent  of  the  Corporation 
of  Brecon,  for  the  erection  of  slaughter  houses  in 
Market-street,  in  1863,  because  the  corporation 
allowed  those  slaughter  houses  to  be  erected  by 
the  Markets  Company  on  the  faith  of  the  said 
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consent,  althoaffh  that  consent  was  not  given  in 
compliance  with  the  reqairements  of  the  65th 
section  of  the  25  &  26  Yict.  o.  186,  bat  they  were 
of  opinion  that  snch  consent  was  not  an  unlimited 
consent  as  contended  for  by  the  appellant's 
solicitors;  but  that  it  was  exhausted  and  had 
become  extinct  upon  the  completion  of  the 
slaughter  houses  in  Market-street  in  1863,  and 
therefore  did  not  and  could  not  extend  to  and 
authorise  the  Markets  Company  to  erect  the 
slaughter  houses  in  Glawddygaer  in  1871,  and 
therefore  the^  dismissed  the  summons. 

The  questions  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  toe  court  therefore  are : 
First,  whether  toe  copy  of  the  minutes  annexed  to 
the  town  clerk's  letter  was  such  a  legal  consent 
on  the  part  of  the  corporation  as  is  requisite  and 
necessary  by  the  25  &  26  Yict.  c.  186,  for  the 
erection  of  the  slaughter  houses  in  Market-street, 
in  1863 ;  secondly,  if  the  consent  was  sufficient  for 
that  purpose  under  the  circumstances  mentioned 
in  paragraph  8,  would  that  consent  be  considered 
an  unlimited  one,  and  extend  to  any  slaughter- 
house which  the  Market  Company  may  thereafter 
erect  in  any  part  of  the  borough  of  Brecon,  and 
consequently  applicable  to  the  one  erected  in 
Glawddygaer,  in  1871P 

H.  McUihewa,  Q.C.  (with  him  Edward  Pollock), 
argued  for  the  appellsnt,  the  lesi^ee  of  the  Brecon 
Markets  Company.  By  sect.  65  of  the  Brecon 
Markets  Act  1862  (25  &  26  Yict.  c.  186),  <*  The 
company  from  time  to  time,  if  and  when  they 
think  fit,  and  with,  but  not  without,  the  consent  of 
the  corporation,  testified  by  writing  under  the 
hand  of  the  mayor  or  town  clerk,  may  proyide 
and  maintain  slaughter  houses,  proper  and  suffi- 
cient for  the  slaughtering  of  cattle  for  the  supply 
of  the  borough  and  its  neighbourhood,  upon 
such  sites  as  they  think  expedient ;  but  if  any 
slaughter  houses  be  proyided,  they  shall  be  pro- 
vided as  near  as  conveniently  may  be  to  the 
Cattle  Market-place  provided  under  this  Act,  and 
the  slaughter  houses  so  provided  shall  be  deemed 

Ckrt  of  that  Market-place.'*  The  information  was 
id  under  sect.  17  &  19  of  the  Markets  and  Fairs 
Clauses  Act  1847  (10  Yict.  a  14),  by  which 
(sect.  17)  *'  Where  by  the  special  Act  the  under- 
takers shall  be  empowered  to  provide  slaughter 
houses  they  may  from  time  to  time  erect,  on  any 
land  purchased  by  them  under  the  provisions  of 
this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  any  buildings,  or  set  apart  and  improve 
any  buildings  belonging  to  them  for  the  slaughter- 
ing of  cattle,  and  so  soon  as  the  same  shall  be 
ready  for  public  use  the  undertakers  shall  give 
notice  to  that  affect  by  the  publication  thereof  in 
some  newspaper  circulating  within  the  limits  of 
the  special  Act,  and  by  printed  handbills  posted 
on  some  conHpicuous  place  within  the  said  limits." 
(Sect.  19)  "After  the  expiration  of  ten  days  from 
the  publication  and  posting  of  such  notice,  no 
person  shall  slaughter  any  cattle  or  dress  any 
carcase  for  sale  as  human  food  or  food  of  man  in 
any  place  within  the  limits  of  the  special  Act 
other  than  a  slaughter  house  which  was  in  use 
as  such  before  and  at  the  time  of  the  passing  of 
the  special  Act,  and  has  so  continued  ever  since, 
or  the  slaughter  houses  made  in  pursuance  of 
this  and  the  special  Act ;  and  every  person  who 
shall,  after  such  notice  as  aforesaid,  slaughter  any 
such  cattle,  or  dress  for  sale  any  such  carcase 
within  the  limits  of  the  special  Act  in  any  place 


other  than  one  of  such  dlanphterhonaes,  shall  be 
liable  to  a  penalty  not  ezoeeding  51.  for  every  such 
offence."  There  is  nothing  in  the  local  Act  re* 
quiring  a  fnrther  consent  of  the  corporation  for 
a  change  of  the  site  of  slaughter  houses,  and  ii 
was  assumed  in  a  case  concerning  this  very 
place  that  the  consent  for  the  previous  building 
was  sufficient  under  the  65th  section ;  that  case  ia 
Anihoiw  v.  The  Brecon  MarheU  Company  (L.  Bep. 
2  Ex.  167 ;  in  error  L.  Bep.  7  Ex.  399),  where  the 
question  was  raised  as  to  whether  the  Markets 
Company  obtained  this  licence  from  the  corpora- 
tion or  from  the  local  board.  The  Exchequer 
Chamber  held  that  it  was  granted  in  both  capaci* 
ties,  bnt  its  sufficiency  was  not  doubted.  [Fdild* 
J. — That  was  an  action  by  the  lessee  of  the 
slaughterhouse  erected  in  1863,  asainst  his  lessors, 
the  Brecon  Market  Company,  for  their  want  of 
title ;  the  decision  of  the  Exchequer  Chamber  was 
merely  that  a  proper  licence  had  been  given  by 
the  corporation  for  the  erection  of  that  slaughter* 
house,  which  according  to  the  present  case,  has 
been  abandoned  since  1864.]  It  appears  from  the 
case  on  appeal,  as  cited  in  Willes,  J.'s  judj^ent, 
at  p.  402,  that  "  the  consent  did  not  specify  any 
particular  slaughter  houses,  and  at  the  time  when 
the  consent  was  given,  the  site  had  not  been  de- 
termined upon."  He  says  with  regard  to  the 
Towns  Improvement  Clauses  Act  1847  (10  it  II 
Yict.  c.  34),  at  p.  406,  "  The  true  reading  is  that 
the  licence  to  erect  must  primd  fade  be  a  licence 
to  erect  a  slaughterhouse  which  shall  be  used  as  a 
slaughterhouse,  and  that  there  are  not  to  be  two 
separate  licences,  one  for  erection  and  another  for 
use. "  Blackburn,  J.,  in  ooncnrring  with  Willes,  J ., 
added  at  p.  408,  "  I  quite  agree  that  when  the  licence 
of  the  local  board  is  required  to  erect  a  slaughter 
house,  it  is  a  licence  to  erect,  and  when  erected  to 
use;  and  that  it  is  the  same  under  the  special 
Act."  It  was  also  held  by  the  Master  of  the  Bolls 
in  Bentley  v.  Btoiherham  and  Kimberwofih  Local 
Board  of  UeaUh  (L.  Bep.  4  Ch.  Div.  588),  that 
where  a  consent  of  ratepayers  was  required  and 
obtained,  it  was  not  necessary  that  new  powers 
should  have  a  further  consent.  [Field,  J. — There 
the  Act  of  Parliament  prolonged  and  extended  the 
time  limited  for  taking  lands,  and  it  was  held  that 
the  previous  powers  to  take  with  consent  of  rate- 
payers were  also  extended.  That  does  not  touch 
this  point.]  The  first  slaughterhouses  may  he 
said  to  have  never  been  within  the  section  65  of 
the  local  Act  at  sll ;  they  were  not  "  proper  and 
sufficient  for  the  slaughtering  of  cattle  for  the 
supply  of  the  borough  and  its  neighbourhood ; " 
the  consent  therefore  did  not  apply  to  them,  and 
had  never  been  exhausted. 

B,  T,  WiUiame,  Q.C.  and  W.  Evans,  appeared 
for  the  respondents. 

Mellob,  J. — We  need  not  trouble  Mr.  Williams. 
I  cannot  see  any  force  in  the  argument  that 
consent  is  not  exhausted  unless  it  has  had  some 
operation.  It  is  abundantly  clear  that  no  Itoenoe 
was  ever  obtained  for  the  erection  of  this  par- 
ticular slaughter  house  of  the  appellant.  The 
building,  for  which  the  licence  of  the  14th  May, 
1863,  was  intended  originally,  and  to  which  it  was 
actually  applied,  was  abandoned  in  1864.  I  think 
the  observations  of  Willes  and  Blackburn,  JJ., 
are  of  great  force  as  to  the  meaning  of  the  consent 
required,  but  I  cannot  apply  them  to  the  erection 
of  a  second  slaughter  house  after  the  abandon- 
ment of  that  for  which  the  consent  was  intended* 
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I  cannot  eee  how  under  this  65th  section  any  such 
second  slaughter  house  can  possibly  be  erected 
without  anj  consent  of  the  corporation.  I  think 
it  was  the  intention  of  the  Legislature  to  impose 
some  restraint  upon  the  building  of  slaughter 
houses,  and  for  that  purpose  the  corporation  had 
powers  to  interfere  and  to  refuse  consent  to  .iny 
place  or  building  there  might  be  ground  for 
objecting  to. 

Field,  J. — I  am  of  the  same  opinion,  and  I 
think  the  decision  of  the  magistrates  should  be 
affrmed.  The  case  is  somewhat  peculiar,  but  I 
do  not  see  how  there  can  be  a  doubt  about  the 
question  raised  for  our  consideration.  The  scheme 
of  the  private  Act  was  to  make  the  company  the 
holders  of  tolls  for  the  satisfaction  of  their  claims, 
but  the  old  corporation  was  still  to  continue  with 
certain  powers  as  before.  By  the  64th  section 
the  company  were  authorised  to  build  a  market 
without  anv  permission  from  the  corporation ;  but 
by  the  65th  section,  although  the  companv  were 
to  have  the  profit  of  slaughter  houses  which  they 
might  build,  the  control  of  them  was  reserved  to 
the  corporation;  the  provision  was  not  fulfilled, 
as  has  oeen  suggested  by  the  merely  courteous 
application  for  the  consent  of  the  corporation, 
which  might  be  dispensed  with  if  refused.  In 
Anthony  v.  Brecon  Markets  Company,  the  object 
of  the  65th  section  is  shown  to  be  more  than  that; 
some  force  must  be  given  to  the  affirmative  words, 
and  there  must  be  a  continuing  consent  when  it 
is  once  given.  But  the  consent  in  this  case 
applied  only  to  particular  buildings  which  were 
afterwards  abandoned,  and  the  new  buildings 
never  obtained  the  requisite  consent.  The  licence 
according  to  the  terms  of  the  resolution  was 
limited  to  the  authorised  site  in  accordance  with 
sect.  65  of  the  local  Act;  if  the  rectolution  had 
been  general  so  as  to  give  authority  to  build  a 
slaughter  house  in  any  part  of  the  borough,  it 
would,  I  think,  have  been  beyond  the  powers  of 
the  corporation.  Such  a  consent  as  this  required 
by  statu  to  ought  to  be  a  judicial  Act,  and  exer- 
cised with  careful  discretion. 

Judgment  for  respondent. 

Solicitors  for  appellant,  Wilkins,  Blyth,  and 
Fanehawe, 

Solicitor  for  respondent,  C  B.  James,  agent  for 
Messrs.  C.  F,  and  G.  James. 
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AFPBAL  FBOM  INFBEIOR  COUBT. 

April  20  and  May  4.,  1877. 
JoMEs  V.  Williams. 

Oame — Verbal  permission  of  landlord  to  take — Tres- 
pass in  pursuit  of — Licence  to  kill — Conviction 
not  drawn  up — Change  of  opinion  of  bench — 
Oame  Act  1831  (1^2  WUl  4,  c.  32),  ss,  8, 23,  30, 
and  35. 

Upon  a  parol  demise  of  land  there  may  be  a  parol 
reservation  of  the  game  tipon  it;  and  the  land- 
lord may  give  verbal  permission  to  another  pi  r- 
son  to  take  the  gam^e  so  reserved  to  him. 

Buch  parol    permission  will  justify  what  would 
othei-wise  be  a  trespass  not  only  upon  the  land  so 
demised,  but  also  upon  adjoining  land,  in  pur- 
suit of  game. 
Mao.  Oab.— Vol.  X. 


Two  justices  convicted  A.  of  trespass  in  pursuit 
of  gams.  B.  was  afterwards  charged  with  the 
same  offence,  and  acquitted*  by  two  of  the  magis- 
trates who  decided  the  former  case  and  a  third. 
The  former  conviction  was  then  reversed  by  two  of 
.  the  three  justices.     No  conviction  having  been 

drawn  up,  it  was 
Held,  that  there  was  a  locus  poenitentics  in  the  justices^ 
which  they  took  advantage  of  when  they  changed 
their  opinion. 
Casb  stated  by  three  Justices  of  the  Peace  of  the 
county  of  Carnarvon  (L.  J.  Parry,  B.  T.  Eliis, 
and  T.  Jones,  Esqs.),  under  20  &  21  Vict.  c.  43, 
for  the  pnrpose  of  obtaining  the  opinion  of  the 
court. 

On  Ist  Jan.  1877  John  Williams  and  Morris 
Roberts  were  on  two  separato  fields,  part  of  a 
farm  called  Bodwrog,  in  the  parish  of  Lianbedrog 
in  the  said  county.  John  Williams  was  on  a 
ploughed  field,  walking  backwards  and  forwards 
with  two  dogs,  a  greyhound  and  a  sheep  dog ;  and 
Morris  Roberts  was  in  another  field  with  a  dog 
and  another  man  unknown.  Each  of  the  two  were 
separately  charged  by  the  appellant  with  commit- 
ting a  trespass  in  pursuit  of  ^^ame  under  1  &  2 
Will.  4,  c.  32,  without  the  licence  or  consent  of  the 
owner  of  the  land. 

At  a  petty  sessions,  holden  at  Pwllheli,  on  13th 
Jan.,  the  two  informations  came  on  for  hearing, 
the  one  against  John  Williams  being  taken  first 
before  L.  J.  Parry  and  B.  T.  Ellis,  fisqs.,  when 
Williams  was  convicted,  and  ordered  to  pay  a 
penalty  of  5s.  and  costs. 

The  case  against  Morris  Roberts  was  then 
taken ;  but  before  it  commenced  T.  Jones,  Esq. 
(the  other  justice)  had  taken  his  seat  on  the  bench, 
he  not  having  taken  any  part  in  the  previous  case. 
Morris  Roberts  produced  an  unstamped  paper  in 
the  Welsh  language,  which,  being  translated, 
was — 

Deoember  2d,  1876. —I  do  hereby  give  leave  to  Morris 
Roberts,  Rhander  Llangian,  to  ooarae  and  shoot  the 
whole  of  the  rabbits,  hares,  or  gtMie,  that  is  npon  all  mj 
land  everywhere.  (Signed)  Isaac  Williams,  Ship  Inn, 
Lianbedrog. 

The  said  Isaac  Williams  also  gave  evidence  that 
he  had  signed  the  paper  writing,  and  that  he  had 
given  a  verbal  authority  to  Morris  Boberts  to 
course  over  all  his  land.  It  was  proved  that  the 
respondents  had  started  a  hare  on  a  farm  belonging 
to  Isaac  Williams,  which  ran  into  the  ploughed 
field  at  Bodwrog,  and  that  the  respondents  ran 
after  her  with  the  dogs. 

The  bench  were  divided  in  opinion,  two  of  them 
being  for  diRmissing  the  case,  and  the  other  (B.  T. 
Ellis,  Esq.)  for  a  conviction,  and,  in  consequence, 
the  case  was  dismissed ;  whilst,  as  the  previouK 
case  was  mixed  up  with  it,  the  judgment  in  that 
also  was  reversed,  and  it  was  dismissed  by  the 
same  majority.  Neither  of  the  respondents  had 
taken  out  a  f&me  certificate. 

The  questions  for  the  opinion  of  the  court  were : 

1.  Whether  the  authority  granted  to  Morris 
Boberts  in  writing,  and  verbally,  or  either,  was 
sufficient  ?  and,  if  so,  whether  that  was  a  justifica- 
tion for  John  Williams  as  well  as  Morris  Buberts 
to  enter  upon  the  land  of  Bodwrog  ? 

2.  Whether  Isaac  Wilh'ams,  who  stated  on  oath 
that  he  had  let  the  tenement  verbally  to  his  tenant, 
and  reserved  the  game  to  himself,  had  any  right 
to  grant  authority  to  another  party  to  kill  game  ? 

3.  Whether  the  two  justices,  L.  J.  Parry.  an.d 
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T.  Jones,  Esqra.,  were  jastified  in  reveraing  the 
first  judgment  against  John  Williams,  the  other 
jostioe,  B.  T.  Ellis,  Esq.,  not  oonoorring. 

Machey  for  the  appellant. 

Oarhei  YcUe  for  tne  respondent. 

Gbovx,  J. — ^This  is  a  case  of  some'diffionlty,  be- 
oanse  the  evidence  upon  the  points  sabmitted  to 
ns  is  vagae.  The  first  question  inquires  whether, 
under  sect.  80  of  the  Game  Law  of  1831,  which 
relates  to  trespass  in  pursuit  of  game,  the  parol 
permission  of  a  landlord — who  has  himself  merely 
a  verbal  reservation  of  the  game  upon  an  estate 
which  he  has  demised  to  somebody  else — will  save 
a  person  fh>m  a  chaise  of  such  trespass.  Next, 
whether  a  person  having  such  a  licence  can  be 
properly  punished  if  found  in  fresh  pursuit  of 
game  in  another  field.  As  to  Morris  ttoberts,  I 
wink  there  was — ^to  answer  the  first  question 
categorically — a  justification.  As  to  John  Williams, 
the  case  does  not  find  whether  he  was  acting  in 
concert  with  Boberts,  or  whether  he  was  there  for 
his  own  pleasure ;  so  we  can  arrive  at  no  conclu- 
sion as  to  him.  Upon  tiie  second  question,  I  am 
of  opinion  that  Isaac  Williams  had  a  right  to 
grant  authority  to  Boberts,  BU|)posing  he  himself 
had  a  reservation  of  the  game ;  and,  if  so,  Boberts 
could  not  be  prpsecut^  as  a  trespasser  under 
sect.  do.  Another  question  arises  as  to  him — 
whether  he  was  in  fresh  pursuit  of  game.  I  am 
of  opinion  that  he  was.  The  third  question  asked 
of  us  relates  to  the  proceedings.  There  was,  in 
the  first  instance,  a  verbal  conviction  against 
Williams,  which  was  not  formally  drawn  up ;  and, 
in  consequence,  there  remained,  in  mv  opinion,  a 
loeuB  peeffUtenUia.  That  being  so,  the  convict- 
ing magistrates  changed  their  minds.  It  may, 
therefore,  be  said  that  there  was  no  conviction ; 
but,  if  there  had  been,  the  subsequent  proceedings 
would  have  been  irregular.  Whether  the  magis- 
trates have  now  power  to  direct  a  new  trial  or 
not  is  a  question  upon  which  I  have  some  doubt. 
At  any  rate,  the  conviction  cannot  stand. 

LiNDLBT,  J. — The  Ghune  Act  contains  various 
provisions  having  different  objects  in  view.  Some 
of  its  sections  relate  to  trespass,  and  others  to 
licences.  These  people  were  not  charged,  under 
sect.  23,  with  not  having  licences,  but  with  tres- 

ekss  under  sect.  30.  J'irst.  as  to  the  case  of 
orris  Boberts.  It  appears  that  one  Isaac  Wil- 
liams demised  a  farm  to  a  tenant,  reserving  the 
game  upon  it  to  himself.  Sect.  8,  and  the  deci- 
sions upon  it,  show  that  there  may  be  such  a  thing 
as  a  parol  reservation  of  game  upon  a  parol  de- 
mise. The  property  in  the  game  thus  remained 
in  the  landlord.  He  gave  a  licence  to  Boberts, 
who  therefore  was  not  a  tregpasser  whilst  on  his 
land.  But  he  was  also  charged  with  being  in 
fresh  pursuit  of  a  hare  upon  the  next  field  to  Wil- 
liams' land.  This  is  a  case  specially  provided  for 
by  sect.  35;  and  the  magistrates  properly  dis- 
missed the  charge  against  him.  As  to  John  Wil- 
liams' case,  anotoer  point  arises — namely,  that  the 
licence  did  not  mention  his  name.  But  we  have 
not  before  us  sufficient  evidence  as  to  him.  The 
important  point  is  as  to  the  proceedings.  Of 
the  two  magistrates  who  were  in  favour  of  oismiss- 
ing  the  case  against  Williams,  only  one  had  heard 
the  evidence ;  whilst  one  magistrate  who  had  heard 
it  was  in  favour  of  upholding  the  conviction.  No 
conviction,  however,  was  drawn  up,  and  therefore 
the  proceedings  may  be  said  to  have  come  to 
nothing.    The  bench  changed  thebr  opinion  of  the 


case,  and  they  could  not  now^  be  compjelled  by 
mandamu$  to  record  a  conviction.  Their  action 
was  not  perhaps  an  ao(]pittal,  but  it  certainly  did 
not  amount  to  a  conviction ;  it  may  be  considered 
as  only  a  part  hearing. 

Solicitors  for  the  appellants,  Jone$,  Bladand, 
and  8on», 

BXOHBQUBB    DIVISION. 

Scport«d  by  H4F.  Diokmmm,  Iteq.,  BMcriitig  >t  Law* 

Friday,  Jan.  19, 1877. 
MiTSPHT  (app.)  v.MAmrnfo  axd  akothxb (reaps.) 

Cruelty  to  aninuiU — Cutting  eocM  Gomh$ — 
12  h  13  Vict.  6.  &,  «.  2.   ^ 
To  perform  an  opercUion  vpon  an  aninud  whick 
causes  oa»f»  w  to  "  cruMy  HUreaJt,  a&tMe,  or  tor* 
iure^  the  aaUmoXp  wUliim  the  meaning  of  12  ^  13 
Vict,  c  92,  s.  2,  unless  that  act  he  fust^fied  hy 
showing  thai  it  was  done  for  some  lawfid  put' 
pose,  for  soms  purpose  legalised  by  customffor 
the  benefit  of  the  animal  ilsdf,  or  for  making  ii 
more  serviceable  for  the  lawfid  use  of  man.^ 
Cutting  off  the  combs  of  cocks,  which  does  in  fad 
cause  greai  pain,  cannot  be  justified  either  on  ike 
ground  that  it  is  done  for  the  purpose^  qf  cock 
jlghting  or  of  winning  priees  at  an  eihibitMn, 
Cass  stated  under  20  &  21  Yict.  c.  4f3. 

At  a  petty  sessions  held  at  Sittingboume,  in 
the  county  of  Kent,  on  the  17th  Jan.  1876,  two 
informations  were  preferred  by  Murphy,  inspector 
to  the  Bochester  and  Chatham  Branch  of  the  Boyal 
Society  for  the  Prevention  of  Cruelty  to  Animalst 
the  appellant  (1),  against  Manning,  of  BocBester* 
veterinary  snrseon,  for  that  he,  on  the  20th  Nov. 
1875,  at  Bainham,  in  Kent,  did  unlawfully  and 
cruelly  illtreat  certain  animals,  to  wit,  three  oocks^ 
and  (2)  against  Sayers,  the  owner  of  the  said  cook8» 
for  unlawfully  causing  them  to  be  so  illtreated» 
contrary  to  the  Statute  12  &  13  Yict  a  92,  a.  2. 

The  appellanto  stated  that  on  the  27th  Nov.  he 
went  to  the  house  of  the  respondent  Sayers  and 
told  him  he  had  received  information  as  to  the 
dubbing  or  cutting  of  the  combs  of  some  cooks, 
and  asked  to  see  the  birds.  He  was  taken  to  the 
back  premises  and  shown  three  bantam  cocks. 
Each  of  their  combs  had  been  cut  off  as  closely  aa 
it  could  be  done,  and  there  were  unhealed  scabs, 
the  effects  of  a  wound,  on  each  of  their  heads. 
Sayers  told  him  he  had  been  to  the  Crystal  Palace, 
and  was  told  there  that  unless  the  combs  were 
off  he  could  obtain  no  priee,  which  was  the  only 
reason  for  having  it  done.  On  the  next  day  the 
app3llant  saw  the  respondent  Manning,  and  asked 
him  as  to  the  cutting  of  the  combs,  and  he  said  he 
did  it  at  Sayer's  request  for  the  purpose  of  exhi- 
bition. The  appellant  asked  if  he  (Manning)  did 
not  consider  it  caused  pain,  Manning  replied  that 
there  was  a  measure  of  pain,  but  he  did  not  think 
it  very  great,  it  was  soon  over,  tbe  birds  winced 
their  heads  during  the  cutting  and  bobbed  them 
two  or  three  times.  He  mentioned  that  he  bad 
been  in  the  habit  of  doing  it  more  or  less  for  forty 
vears  past.  On  cross-examination  appellant  said 
he  could  not  say  whether  tbe  birds  were  cocks  or 
cockerels,  he  took  them  to  be  fiill  grown  birds. 

The  police  constable  stated  that  they  looked  as 
though  thev  had  been  just  recently  cut ;  they  were 
full  grown  birds,  dnckwing. 

James  Broad,  a  member  of  the  connoil  of  the 
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Bovfl  College  ol  Yeterioary  Sargeons,  stated  that 
in  his  opinion  great  pain  was  oaosed  to  oocks  in 
onttiug  their  oombs.  The  removal  did  not  prevent 
the  cooks  fh>ra  snflfering  disease,  the  only  object 
was  for  fighting  purposes.  He  knew  of  no  otner 
cause  for  ontting  them.  On  cross-examination 
this  witness  admitted  that  he  had  never  done  it 
himself  nor  seen  it  done ;  that  it  might  be  done 
in  a  minnte.  There  was  no  portion  of  the  comb 
witiiont  a  nerve  which  commnnicated  with  the 
spinal  cord ;  it  was  a  tissue  of  blood  vessels. 

William  Heni^  Jones,  another  member  of  the 
OoUege  of  Veterinary  Surgeons,  stated  that  in  his 
opinion  the  cutting  of  the  combs  would  cause 
pain.  There  were  nerves  separated  in  the  cutting 
off  the  comb,  the  fact  of  their  wincing  showed 
this.  On  cross-examination  this  witness  admitted 
he  had  never  cut  a  comb  or  seen  it  done,  and  that 
blood  was  no  proof  of  pain ;  that  he  had  studied 
the  habits  of  fowls. 

Frederick  Crook,  one  of  the  judges  of  the  Cnrstal 
Palace  Poultry  Show,  stated  tm  it  was  detri- 
mental to  a  cock  to  cut  its  comb.  It  depended 
upon  the  class  in  which  a  bird  was  entered  whether 
or  no  it  disqualified  the  bird.  There  were  exhibi- 
tion classes  in  which  it  was  the  practice  to  dub 
birds,  and  there  were  also  classes  m  which  it  was 
the  practice  not  to  have  them  dubbed. 

Harrison  Weir  stated  that  he  was  an  animal 
painter  and  artist,  and  that  he  had  spent  a  good 
deal  of  time  in  studying  the  habits  of  birds  and 
animals,  and  in  his  opinion  dubbing  spoiled  the 
look  of  the  bird  and  mnst  be  very  painful.  On 
cross-examination  he  said  he  would  not  interfere 
with  nature. 

On  behalf  o!  the  respondents  it  was  contended 
that  the  combs  of  cocks  were  cut  for  the  purpose 
of  their  bcdng  exhibited,  and  it  was  clear  from  the 
evidence  of  Crook  that  the  habit  and  practice  was 
for  game  cocks  to  be  dubbed.  That  so  far  from 
the  operation  of  dubbing  being  cruel,  it  was  for 
the  rral  benefit  of  the  birds  themselves,  inasmuch 
as  in  case  they  quarrelled  or  fought  with  one 
another  in  the  fowl  pen  or  yard,  they  could  not 
pull  one  another  by  the  comb,  in  which  way  thev 
often  iniored  and  hurt  themselves,  and  that  such 
an  act  did  not  come  within  the  statutes. 

Georae  Barker  was  called  on  the  part  of  the 
respondents,  who  stated  that  he  was  veterinary 
inspector  to  the  Corporation  of  Graveeend,  and 
had  had  sixteen  years'  experience  in  veterinary 
matters.  He  said  that  cutting  the  comb  of  a  game 
cock  would  decidedly  not  create  much  pain.  He 
called  a  comb  a  fleshy  excrescence,  and  stated  that 
it  had  never  been  proved  that  it  contained  nerves 
communicating  with  the  brain.  That  he  considered 
it  an  advantage  to  game  birds  to  have  their  combs 
cut,  as  it  prevented  their  fighting  with  one 
another.  It  was  an  ordinary  practice,  he  said,  to 
do  it  in  farmyards  in  Lincolnshire,  whwe  he  had 
out  hundreds.  It  took  a  quarter  of  a  minute,  and 
the  bird  would  eat  directly,  and  did  not  appear  to 
suffer.  On  cross-examination  this  witness  said  he 
was  not  a  member  of  the  College  of  Veterinary 
Surgeons.  The  comb,  in  his  opinion,  did  not  con- 
tain a  nerve  vein,  there  were  blood  vessels.  In 
frosty  weather  the  comb  gets  fhwt  bitten.  He  did 
not  consider  it  cruelty. 

The  iustioes  beins  of  opinion  that  the  offences 
charged  were  not  of  the  class  <^  offences  contem- 
plated by  the  statute,  dismissed  the  information. 


The  question  ibr  the  oourt  was,  whether  their 
decision  was  right. 

Sect.  2  of  12  &  18  Vict.  c.  92,  is  as  follows  :— 
"  And  be  it  enacted,  that  if  any  person  shall,  from 
and  after  the  passing  of  this  Aet,  cruelly  beat,  ill- 
treat,  overdrive,  abuse,  or  torture,  or  cause  or 
Srocure  to  be  cruelly  beaten,  illtreated,  over- 
riven,  abused,  or  tortured  any  animal,  every  such 
offender  shall  for  every  such  offence  forfeit  and 
pay  a  penalty  not  exceeding  5{." 

Waddy,  Q.C.  {Morton  BmUh  with  him)  for  the 
appellant. — ^The  case  clearly  falls  within  the  pro- 
visions of  sect.  2  of  12  A  13  Vict.  c.  92,  and  the 
decision  of  the  magistrates  is  erroneous.  If  the 
word  **  cruelty "  does  not  govern  the  rest  of 
the  section,  the  case  falls  within  the  words 
*M]]treat,  abuse,  or  torture;"  and  if  the  whole- 
section  is  governed  by  the  word  "cruelty,"  the 
case  likewise  fells  within  its  provbions.  The 
definiticm  of  "  crueltv  "  given  in  the  lexicon,  is  "  a 
barbarous  act  which  causes  unnecessary  pain." 
Now  in  the  case  it  is  distinctly  alleged  that  this 
*'  dubbing  "  is  an  operation  that  causes  pain ;  the 
sole  question  then  is,  was  the  pain  so  caused  un- 
necessary P  This  is  laid  down  by  Wightman,  J., 
in  the  case  of  Budge  v.  Parsons  (3  B.  &  S.  385), 
*'  The  cruelty  intended  by  the  statute,"  said  the 
learned  ludge,  "  is  the  unnecessary  abuse  of  any 
animal.  The  previous  Act  of  5  &  6  Will.  4,  c.  59, 
in  which  the  section  under  discussion  is  based, 
contained  the  word  "wantonly."  That  does  not 
appear  in  the  present  Act,  so  it  is  unnecessary  to 
snow  a  malignant  disposition.  Now  who  can  doubt 
that  the  pain  caused  here  was  **  unnecessary  pain  P  " 
If  the  cocks  were  dubbed  for  the  purpose  of  pre- 
paring them  for  fighting,  it  was  done  for  an  illegal 
purpose,  and  was  therefore  unnecessary.  If  they 
were  dubbed  for  the  purpose  of  exhibition,  it  was 
done  for  the  purpose  of  gain,  and  was  equally  un- 
necessary. Suppose  a  prise  was  offered  for  one 
eyed  dogs.  No  one  could  say  that  a  man  would 
l>e  fustified  in  putting  out  one  eye  of  his  dog^ 
simply  to  entitle  himself  to  the  chance  of  getting 
a  prize.  Such  a  case  would  clearly  be  within  the 
statute,  so  would  trimming  sheep.  Cutting  horses 
stands  on  quite  a  different  footing.  No  doubt 
pain  is  thereby  caused,  but  it  is  not  unnecessary 
pain,  for  it  is  necessary  for  man's  purposes  to 
make  the  horse  useful  and  subservient  to  him. 

Biron  for  the  respondents.  —  Whether  this 
**  dubbing "  is  cruelty  or  not,  is  a  matter  of  fact 
within  the  discretion  of  the  magistrates,  and  they 
having  given  their  decision  on  the  question  of 
fact,  this  court  has  no  power  to  review  it.  The 
question  in  cases  of  this  nature  must  always  be, 
whether  pain  has  been  inflicted  to  such  a  degree 
as  to  amount  to  cruelty  P  That  is  a  question  of 
fact.  But  supposing  this  court  has  power  to 
review  their  decision,  1  contend  their  decision  was 
right.  If  the  **  dubbing  "  was  done  with  a  bond 
fids  purpose  of  improving  the  birds  it  is  not 
cruelty  within  the  statute ;  and  it  is  found  in  the 
case  that  "dubbing"  does  in  fact  improve  the 
birds.  But  not  only  so,  it  is  found  also  that  the 
operation  of  dubbing  is  to  the  advantage  of  the 
birds  themselves,  for  it  prevents  their  injuring 
each  other  in  the  fowl  pen  by  seizing  one  another 
by  the  combs.  Bounding  the  ears  of  foxhounds 
might  be  said  to  be  cruelty  if  the  "  dubbing  "  in 
held  to  be  so.  But  that  is  clearly  not  within  the 
statute,  for  it  is  done  for  the  purpose  of  preventing 
%he  dogs  from  tearing  their  ears  in  the  brambles 


578 


MAGISTRATES'  OASES. 


Ex,  Div.] 


GOBT  Ain>  OTHSB8  V.   BftlSTOW. 


[H.OPL. 


when  in  pannit  of  game.  It  is  for  tbe  appellants 
to  show  that  the  act  was  parposeless,  whioh  they 
have  failed  to  do. 

Waddy,  Q.G.  in  replj. 

Kelly,  G.B. — I  am  olearly  of  opinion  that  the 
decision  of  the  magistrates  was  wholly  incorrect, 
and  that  the  respondents  should  have  been  con- 
victed. The  first  question  is,  whether  it  is  *'  cruel  " 
to  oat  o£E  the  combs  of  cocks  P    Now  no  doubt 
some  acts  may  be  done  to  certain  animals  causing 
extreme  pain,  and  yet  these  acts  may  be  lawful, 
not  because  they  are  cruel,  but  because  cruelty  is 
inflicted  on  them  for  some  lawful  purpose,  as,  for 
instance,  the  case  of  cutting  horses.    The  purpose 
and  object  may  be  such  as  to  legalise  acts  which 
would  otherwise  be  within  the  statute.    I  do  not 
now  enter  into  these  questions,  but  it  would  be 
difficult  to  arffne  that  such  cases  were  not  legal, 
though  they  do  in  fact  inflict  great  pain.    That 
pain  18  inflicted  for  good.    Again,  certain  opera- 
tions may  be  performed  on  sheepdogs,  such  as 
cutting  their  ears;  but  that  is  not  the  question 
now  before  us.    It  is  enough  for  me  to  say  that 
when  the  case  oomes  before  me  I  shall  not  be  dis- 
posed to  inflict  punishment  on  any  one  simply 
because  he  had  inflicted  pain,  if  it  were  ordinary 
for  him  to  do  it,  or  if  the  purpose  for  which 
he  inflicted  the  pain  was  legalised  by  custom. 
But  when  we  oome  to  look  at  this  case  I  look  at 
that,  and  that  alone,  and  to  that  I  will  apply  a  few 
obserrations.    First,  then,  with  regard  to  the  act 
itself.  Does  it  inflict  pain  and  torture  P  If  it  does, 
no  one  can  doubt  it  is  cruel,  and  that  it  is  to 
"  cruelly  illtreat,  abuse,  and  torture  "  the  animal. 
One  witness  says  there  is  no  pain.    That  evidence, 
however,  I  disregard,  for  I  entirely  believe  one  of 
the  witnesses  in  the  case,  who  is  a  member  of  the 
Boyal  Veterinary  College,  when  he  said  it  gave 
great  pain.    In  cross-examination,  it  was  elicited 
from  him  that  he  had  never  done  it  himself,  nor 
seen  it  done,  bat  it  does  not  need  to  see  such  an 
act  as  this  done  to  know  whether  it  is  cruel  or 
not.  There  are  nerves  within  the  comb  the  excision 
of  whioh  mast  cause  extreme  pain  and  torture, 
and  if  that  be  so,  though  it  is  quite  impossible 
to  measure  the  degree  of  pain,  it  must  be  very 
extreme.    This  is  to  be  inferred  also  from  the 
obvious  effect  on  the  aninud  when  it  is  performed. 
Then  it  is  said  the  operation  only  lasts  half  a 
minute.     But  in  an  operation  of  that  duration 
very  great  pain  may  be  inflicted.    An  operation  of 
a  few    seconds  may  cause  pain,    and    when   it 
lasts  for  so  long  as  half  a  minute  great  pain  may 
result.    It  appears  to  me  that  very  acute  pain 
was  inflicted.    Then  comes  the  question  whether 
any  reason  or  purpose  can  be  assigned  for  it  that 
can  legalise  or  justify  this  act,  which  otherwise 
woald  be  barbarity.   Upon  the  evidence  it  appears 
to  me  that  the  object  is  to  enable  the  animal  to  be 
used  for  cock  fighting.    That  is  illegal.    No  one 
can  say,  therefore,  that  that  is  a  good  object. 
There  is  no  other  in  the  case.    They  say  it  was 
for  the  purpose  of  exhibition ;  but  that  makes  no 
difference.    One  class  of  animals  exhibited  is  a 
class  of  fighting  cocks;  it  cannot,  therefore,  be 
said  that  because  taking  off  the  combs  makes  the 
cocks  more  fit  for  cock  fighting  that  that  is  an 
object  to  legalise  the  cruelty  which  results  from 
an  operation  of  that  kind.    There  is,  therefore, 
cruelty  and  abuse  of  the  animal,  and  as  it  was 
done  for  no  lawful  purpose,  and  as  it  does  not 
appear  to  fit  the  animal  for  any  lawful  purpose  it 


is  an  act  which  cannot  be  jostified,  and  one  there* 
fore  within  the  statute. 

Oleasbt,  B. — ^The  magistrates  have,  as  I  under* 
stand,  found  the  facts,  and  referred  to  us  as  • 
matter  of  law  whether  the  cave  is  within  the 
statute.  If,  instead  of  stating  the  case  in  that 
way,  they  had  found  as  their  conoinsian  of  fact 
that  pain  was  not  inflicted  under  such  oiroum* 
stances  or  to  such  an  extent  as  to  amounii  to 
cruelty,  there  would  have  been  no  case  for  ub  to 
consider.  But  they  have  not  so  stated  the  case ; 
therefore  I  think  they  have  not  drawn  that 
conclusion.  They  thought,  however,  that  the 
purpose  for  which  the  act  was  done  was  suoh  that 
It  was  one  of  a  dass  of  cases  not  within  the  statute* 
and  upon  this  they  ask  our  opinion.  I  do  not 
agree  in  that  conclusion.  Undoubtedly  every 
treatment  of  an  animal  which  inflicts  pain,  even 
the  great  pain  of  mutilation,  and  whioh  is  cruel  in 
the  ordinary  sense  of  the  word,  is  not  necessarily 
within  the  Act.  Many  cases  were  put  in  the 
course  of  the  argument  in  which  it  is  clearlv  not 
so.  Whenever  the  purpose  for  which  the  Act  is 
done  is  to  make  the  animal  more  serviceable  for 
the  use  of  man  the  statute  ought  not  to  be 
held  to  apply.  As  was  said  by  Wightman,  J.  in 
Budge  v.  Parsons  (3  B.  &  S.  382,  385),  the  cruelty 
intended  by  the  statute  is  the  unnecessary  abuse 
of  the  animal.  Neither  cook  fighting,  nor  the 
chance  of  a  prize  at  an  exhibition,  is  such  a  purpose 
as  prevents  the  word  '*  cruel "  as  used  in  the  Act 
from  applying. 

Case  remitted  to  the  magistrates    wUh   this 
opinion. 

Solicitor  for  the  appellant,  Leslie, 

Solicitors  for  the  respondents,    DoUman,    for 
Hayward,  Bochester. 


HOUSB   OF   LO&Dfl. 

Bcportad  by  A«  H.  Potub,  Etq.,  fiuriaiev-«t-Liw. 

Thursday,  Feb.  22,  1877. 

(Present:  The  Load  Chancbllob  (Cairns),  and 
Lords  HAiHBaLKY,  O'Hagan,  Blackbujut,  and 

GOBDON.) 

COBT  AMD  OTHEBS  V,  BbISTOW. 

Poor  rate — Moorings  in  the  Thames — BaleabiUiy 
--Thames  Conservancy  Ad  1857  (20  ir  21  Via. 
C.U7), «.  91. 

To  make  an  occupier  rateahle^  his  occupation  mu&i 
he  o/duaXi  exclusive^  and  profUahUt  hut  an  oceupor 
Hon  may  be  actual  and  eseclusive  where  the  oum&r 
of  the  soil  permits  another  to  maJce  a  substantial 
erection  upon  it,  for  although  the  freeholder  can  at 
any  tims  revoke  the  licence,  yet  untU  he  does  so, 
the  occupaiion  with  regard  to  the  erection  is  in  the 
person  who  made  it. 

The  Conservators  of  the  Thames  being  owners  of  the 
soil  and  bed  of  the  river,  and  having  statutory 
powers  to  give  and  revoke  licences  to  lay  down 
moorings,  grafted  to  the  plaintiffs  permission  to 
lay  down  moorings  for  two  coat  "derricks,** 
subject  to  the  conditions,  "  inter  alia,**  that  they 
should  he  worked  to  the  satisfaction  of  the  Con" 
servators,  and  that  if  it  should  at  any  tims  be 
found  inexpedient  to  aUow  the  moorings  to 
remain,  the  Conservators  would  cause  them  to  he 
removed. 

Under  sect,  91,  a  week*s  notice  must  he  given  hy  the 
Conservators  htfore  causing  such  removoL 
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The  mooringi  conaiited  of  four  anchors  and  two 
stones ;  two  of  the  CMehors  were  made  with  one 
fiuike  each,  and  were  such  as  are  generally  used 
for  permanent  moorings.  In  laying  them  down 
a  hole  was  dredged  out  large  enough  to  contain 
the  whole  of  the  anchor,  at  a  depth  of  7ft.  below  the 
bed  of  the  river,  the  stones  were  placed  in  similar 
holes  ;  the  derricks  were  attached  by  chain  cables 
to  both  anchors  and  stones,  and  the  holes  were 
then  filled  up  to  the  level  of  the  river  bed  with 
ballast.  The  moorings  thus  formed,  were  as  firm 
as  moorings  could  be,  and  the  derricks  eoidd 
only  be  moved  by  casting  off  the  cahles  and 
leaving  the  anchors  cmd  stones  behind. 

Held  (amrming  the  decision  of  the  Court  of  Appeal), 
thai  the  derricks  were  liable  to  be  rated  in  respect 
of  such  moorings. 

This  was  an  action  bronght  (in  miTBnanoe  of 
9  Geo.  4,  o.  43,  a  local  Act)  against  toe  defendant, 
•  clerk  to  the  churchwardens,  &c.,  of  Greenwich, 
to  recover  500L  for  damages  sustained  by  the 
plaintiffs  by  the  unlawful  seizure  and  conversion 
by  the  churchwardens,  &c.,  of  a  ship  known  by 
the  name  of  the  Atlas,  and  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiffs.  The  cause  was 
tried  before  Brett,  J.,  in  Middlesex  after  Hilary 
Term  1874,  when  a  verdict  was  found  for  the 
plaintiffs,  subject  to  the  opinion  of  the  Court 
a  special  case  stated  as   to  whether   the 

E tiffs  were  occupiers  dt  land  in  the  parish  of 
uwich. 

The  case  was  argued  before  the  Court  of  Com- 
mon Fleas  (Lord  Coleridge,  C.J.,  Brett,  J.,  and 
Denmau,  J.)  on  the  26th  April  1875,  when  judg- 
ment was  given  for  the  plaintiffs  (ante  p.  37 ;  32 
L.  T.  Bep.  N.  S.  797;  L.  Bep.  10  C.  P.  604;  44 
L.  J.  288,  C.  P.). 

Against  this  judgment  the  defendant  appealed 
on  the  11th  Deo.  1875,  when  the  Court  of  Appeal 
(James,  Mellish,  and  JBaggallay,  L. JJ.,  and  Black- 
burn, J.)  reversed  the  juagment  of  the  court  below 
{anU  vol.  9,  p.  500 ;  33  L.  T.  Bep.  N.  S.  624 ;  L. 
Bep.  1  C.  P.  D.  54),  aud  it  was  against  this  de- 
cision that  the  plaintiffs  now  appealed. 

The  facts  are  fully  set  out  in  the  reports  of  the 
case  in  the  court  below. 

The  resolution  of  the  conservators  by  which 
permission  was  given  to  the  plaintiffs  to  lay  down 
the  moorings  was  in  the  following  terms : 

BMolved  "  That  permisBion  be  given  to  Messrs.  Cory 
and  Son  to  lay  down  moorings  (at  which  they  may  place 
deniok  hulks)  immediately  opposite  the  slnioe  next  east- 
ward of  Angerstein's  Wharf,  East  Oreenwioh,  and  510ft. 
from  the  river  wall  at  the  said  slnioe  as  per  plan,  the 
work  to  be  done  to  the  satisfaction  of  the  Conservators 
of  the  Biver  Tnames,  and  nnder  the  inspection  of  the 
har bonr  master,  and  to  remain  nnder  it,  the  following  con- 
ditions  being  agreed  to  and  observed  by  Messrs  Cory, 
vis.,  that  the  aooommodation  be  assessed  and  the  rent 
paid  thereon ;  that  the  hnlk  be  not  need  for  the  pnrpoee 
of  storing  ooals,  that  it  be  for  the  general  nse  of  the  coal 
trade ;  that  the  barges  to  or  from  the  hnlk  be  in  all  oases 
towed  by  a  steam  tng  to  or  from  the  Custom  House, 
London;  that  all  vessels  leave  the  hulk  immediately 
upon  being  disoharged,  and  that  sailing  colliers,  when 
disoharged,  be  tow^  away  to  such  part  of  the  river  as 
tiiie  harbour  master  may  dii-eot,  and  in  all  other  respects 
be  wopked  to  the  satisfaction  of  the  Conservators  under 
fha  inspection  of  the  harbour  master,  and  with  the  full 
understanding  upon  the  part  of  Messrs.  Cory  that  if  at 
any  time  hereafter  it  shall  be  found  by  the  Conservators 
inexpedient  to  permit  the  moorings  of  the  derrick  hulk  to 
remain  in  l^t  or  anv  other  part  of  the  river,  the  Conser- 
vators will,  nnder  the  powers  vested  in  them  by  the  91st 
■eot  of  the  Thames  Conservancy  Act,  cause  the  same  to 
bersmovod*" 


By  sect.  91  of  ao  &  21  Viet.,  o.  147,  no  mooring  ohams 
shall  be  put  down  or  placed  in  any  part  of  the  river 
without  toe  permission  of  the  Conservators  preriously 
obtained.  £very  such  mooring  chain  which  shall  be  put 
down  or  placed  shidl  be  so  continued  only  during  the 
pleasure  of  the  Conservators ;  and  the  conservators  may, 
at  any  time,  by  giring  one  week's  notioe  in  writing,  re- 
ouire  such  mooring  chains  to  be  removed ;  and  in  case 
aefault  shall  be  made  in  such  removal  bo^rond  the 
time  to  be  mentioned  in  such  notice,  such  mooring  chain 
shall  be  treated  by  the  Conservators  as  a  nuisance,  and 
removed  aoccHrdingly. 

Thesiger,  Q.O.  and  Palchett,  Q.C.  for  appellants. 
— The  material  sections  of  the  Conservancy  Act 
are  the  44th,  which  gives  the  conservators  power 
to  make  bye-laws  for  the  navigation  of  the  river ; 
sect.  50,  which  vests  iu  them  all  the  estate  and 
rights  formerly  possessed  by  the  Grown  and  the 
Corporation  of  Jjondon  in  the  soil  and  bed  of  the 
river ;  sects.  57  and  58,  which  relate  to  grant  of 
licences  by  the  conservancy  for  various  purposes, 
and  amongst  others  for  the  laying  down  of 
mooring  chains ;  sect.  90,  which  enables  the  con- 
servators to  purchase  private  mooring  chains; 
and  sect.  91,  which  has  been  already  referred 
to.  Sect.  91  raises  an  a  priori  presumption 
that  it  would  bo  improbable  that  the  conserva- 
tors would  actually  vest  the  soil  of  the  river 
in  a  person  who  pat  down  mooring  chains — it 
is  more  probable  that  they  would  keep  it  sub- 
ject to  their  own  bye-laws,  and  grant  a  mere 
licence  for  the  nse  of  the  bed  of  the  river — and 
the  informal  nature  of  the  document  by  which 
the  authority  was  given  points  to  the  same  con- 
clusion— if  they  had  intended  to  give  a  title  such 
as  would  enable  the  Messrs.  Cory  to  maintain 
trespass,  they  would  have  done  so  under  seal ; 
but  that  is  not  the  case,  there  is  simply  a  resolu- 
tion of  the  Conservators,  and  this  is  communi- 
cated to  Mr.  Cory  by  letter — with  the  exception  of 
the  word  "  rent "  there  is  nothing  in  the  docu- 
ment which  points  to  a  tenancy.  In  the  resolu- 
tion the  words  are  that  "  permission  "  be  given — 
not  "to  occupy"  but  to  lay  down  mooring 
chains.  Not  the  words  you  would  expect  if  the 
conservators  were  vesting  any  title  to  the  bed  of 
the  river  in  the  appellants  : 

Beg.  V.  Morrison,  1  E.  &  B.  150,  and 

Watkins  v.  Oveneers  of  Mxlton-next-Qravesend,  18 

L.  T  Eep.  N.  S.  601 ;  L.  Eep.  3  Q.  B.  350  ;  37  L.  J. 

73,  Mag.  Cas. 

In  the  latter  case  every  word  of  the  judgment  of 
Blackburn,  J.  is  applicable  to  the  case  now  under 
discussion,  and  Lush,  J.  bases  his  judgment  upon 
the  documents  in  the  case.  [Lord  Blackburn. — 
In  that  case  the  moorings  belonged  to  the  Conser- 
vators— here  they  are  your  own  moorings.]  It 
matters  not  whether  the  Conservators  put  them 
down  SB  agents  or  put  them  down  as  their  own  and 
charge  for  them.  The  illustration  of  the  lodger 
would  be  quite  as  apposite  to  the  present  case  as 
to  the  case  cited. 

Allan  V.  The  Overseen  of  Liverpool,  30  L.  T.  Uep. 

N.  S.  93 ;  L.  Bep.  9  Q.  B.  180 ;  43  L.  J,  69,  Mag. 

Cas.  * 
InmauY.  West  Derby  Union,  30  L.  T.  Bep.  N.  8.  93 ; 

L.  Bep.  9  Q.  B.  180 ;  43  L.  J.  69,  Mag.  Cas.  and  89 

Q.B. 
were  two  cases  very  similar  to  the  present  one, 
and  although  the  occupation  in  thoAe  cases  had 
been  for  several  years,  it  was  held  that  they  were 
not  rateable.  The  same  principle  was  maintained 
under  the  converse  of  the  present  circumstances 
in  London  and  North-  Western  Railway  Company 
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T.  Buckmagter  (81  L.  T.  Bep.  N.  8.  835;  L.  Bep. 
10  Q.  B.  70 ;  44  L.  J.  29,  Mag.  Css.),  though  that 
case  was  stronger  than  the  present,  for  the  words 
**  Qse  and  occnpy  "  oocarred  there,  and  neither  do 
here.  It  woala  be  qoite  as  conyenient  to  rate  the 
Conservators  as  Messrs.  Oory.  Moreover,  the 
occupation  in  the  present  case  is  not  a  permanent 
one,  and  Oory  ▼.  The  Ohurchwardene  ojQreenwieh 
(27  L.  T.  Bep.  N.  S,  150 ;  L.  Bep.  7  0.  P.  499 ; 
41  K  J.  142,  Mag.  Gas.)  is  therefore  in  point. 

XranecuW  v.  Mve,  82  L.  T.  Bep.  O.  8.  ZiHS  :  5  0.  B. 
717; 

B^.  V.  L9UK,  18  L.  T.  Bsp.  O.  8.  221 ;  1  B.  A  B. 
121 :  and 

Fom»t  T.  Ov§r$§mrs  cf  Qrunwieh  80  L.  T.  Bop.  0. 8. 
284;  8  E.  A  B.  880, 
mar  be  distinguished. 

Arovm,  Q.C.  and  OtwalcU  for  the  respondent, 
were  not  caUed  upon. 

The  LoBD  Ohahcsuos  (Lord  Cairns).— Mj 
Lords,  the  question  raised  bj  this  app^l  is 
whether  the  appelUuits  are  rateable  to  the  relief  of 
the  poor  of  the  parish  of  Greenwich  under  an 
assessment  which  has  been  made  against  them. 
In  the  assessment  the  description  of  the  property 
rated  is  thus  given.  First,  "  Moorings  to  which 
ooal  derrick  and  apparatus,  il<2a«  No.  1,  are  moored 
to  bed  of  river."  Secondly,  '*  Moorings-  to  which 
ooal  derrick  and  apiiaratus,  Atlas  No.  2,  are  moored 
to  bed  of  river.**  So  that  the  subject  matter  in 
respect  of  which  the  appellants  are  said  to  be  rate- 
able is  certain  moorings  by  which  a  certain  coal 
derrick  is  moored  to  the  bed  of  the  river  Thames. 
Now,  my  Lords,  in  order  to  place  the  facts  of  the 
case  upon  a  distinct  footing,  and  to  distinguish 
them  from  one  or  two  authorities  which  have  been 
very  much  pressed  upon  year  Lordships  I  will 
direct  your  Lordships*  attention  to  the  statement 
in  the  case  as  to  tne  nature  of  these  moorings. 
With  regard  to  AtUu  No.  1  the  case  states  that  it 
is  "moored  or  retained  at  the  spot  where  she 
floats  in  the  following  way,  viz.,  by  two  single 
fluke  anchors  on  the  side  nearest  the  shore,  oy 
two  stones  on  the  channel  side,  and  by  two  stream 
anchors,  one  at  her  head  and  the  other  at  her 
stem."  It  is  also  stated  that,  haying  been  formerly 
in  another  position  than  that  which  she  now  occu- 
pies, in  moving  her  from  the  former  position,  the 
lour  anchors  and  Uie  chain  cables  by  which  she  had 
then  been  attached  to  the  mooring  were  removed 
with  her,  and  two  of  them  were  put  down  asain  in 
mooring  her  at  her  present  moorings,  and  that 
those  two  are  two  of  the  four  to  which  I  have 
already  referred.  It  is  stated  in  paragraph  12  that 
the  moorings  as  actually  laid  down  for  Atlaa  No.  1 
consist  of  four  anchors  and  two  stones,  and  that  of 
those  anchors  the  two  named  in  paramph  8,  that 
is  to  say  the  two  which  had  followed  her  from  the 

Elace  where  she  preyiously  had  been  moored,  which 
ad  been  taken  on  board  and  brought  with  her, 
these  two  are  "  small  and  of  little  importance," 
and  it  is  not  contended  on  the  part  of  the  defen* 
dant  that  any  liability  to  be  rated  in  respNSct  of 
the  soil  occupied  by  them  attaches  to  the  plaintiffs. 
I  ask  your  Lordships'  attention  to  that,  because  it 
appears  that  there  are  two  of  these  anchors  which 
are  part  of  the  equipment  of  the  ship,  and  followed 
her  I'rom  her  previous  mooringa^  and  are  dropped 
at  her  present  moorings,  and  it  is  not  said  tnat 
they  constitute  any  moorings  in  respect  of  which 
rateability  will  arise.  But  the  other  two  anchors 
are  made  with  only  one  fluke  each,  and  are  such  as 
are  never  used  as  anchors  on  board  ship,  but  are 


only  used  for   permanent    moorinffs.     AnchorB 
with  one  fluke  could  not  be  trusted  to  take  the 

S!Ound  when  dropped  in  the  ordinary  way.    In 
ying  down  each  of  these  anohors,  a  hm  was 
dredged  out,  laive  enough  to  contain  the  whole  of 
the  anchor,  and  to  a  depth  between  7  and  8ft. 
below  the  bed  of  the  river.    The  anchor  was  then 
carefully  laid  on  with  the  fluke  downwards,  and 
the  hole  was  afterwards  filled  up  to  the  level  of  the 
bed  of  the  riyer  with  ballast,  which  lies  all  round 
and  over  the  anchor,  through  which  balbwt  the 
chain  cAble  is  led  up  to  the  derrick.    Again,  the 
two  stones  used  are  each  of  them  about  7ft.  hmfi 
by  5ft.  wide  and  3(t.  thick.     In  order  to  pttt  eaoh 
of  these  in  their  plaoee,  a  hole    was    dredged 
out  large  enough  to  contain  the  stone  and  about 
7ft.  deep.    The  stone  was  then  let  down  into  the 
hole,  and  the  hole  then  filled  up  to  the  level  of  the 
bed  of  the  river  with  ballast.    There  is  about  4ft. 
thickness  of  ballast  on  each  stone,  and  about 
seventy  tons  of  ballast  are  used  in  each  hole,  a 
chain  cable  is  led  up  through  the  ballast  to  the 
derrick.     The  moorings  formed   by   these   two 
anohors  and  stones  are  as  firm  mooring  as  it  is 
pHOBsible  to  place  in  the  river.    It  is  quite  impos- 
sible that  the  derrick  using  them  can  weigh  tnem 
in  the  ordinary  way  in  wlSoh  ships  weigh  anchor. 
If  the  derrick  nad  to  be  moyed,  it  ooold  only  be  by 
casting  off  the  cables  and  leaving  these  anchors 
and  stones  behind.    Now,  my  fords,  by  whom 
was  this  work  done  of  embeddmg  these  mooringa 
in  the  soil  of  the  riyer  P    That  is  stated  in  the 
11th  paragraph,  '*  Instead  of  themselves  laying 
down  the  moorings   contemplated  by  the   said 
resolution"  (to  tl^t  I  shall  have  afterwards  to 
ref  3r — it  is  the  resolution  authorising  this  work) 
'*  the  plaintiffs  caused  and  procured  the  'ueoesaarj 
work  to  be  done  hy  the  workmen  of  the  said  con- 
servators, and  pud  the  said   conservators   the 
whole  of  the  coets  and  charges  of  the  materials 
and  labour  expended  in   and  about  the  same.* 
Therefore  your  Lordships  will  take  it  just  as  if 
the  present  appellants  had  themselves  by  their 
own   servants   purchased   the   materials   ^ioh 
were   necessary   for   these  moorinss,  and  then 
by    permission    of   those    who  coud    authoriee 
them,  laid    the    moorings    down    in   the   bed 
of     the     river.     With     regard   to   the    other 
moorings  there  is  some  differenoe   in  the   way 
in  which  they  have  been  made.    The  16th  para- 
graph of  the  case  states,  **  The  material  positioe 
of  the  moorings  of  Ailae  No.  2  consists  of  two 
anchors,  similar  to  the   anohors   mentioned   in 
paragraph  12,  but  having  iron  instead  of  wooden 
stocks,    which   bury   themselves   by  their   own 
weight  in  the  bed  of  the  riyer,  so  that  it  was 
not  necessary  to  dredge  holes  to  receive  them. 
But  instead  of  the  stones  used  for  Ailtu  No,  1« 
two  large  fan-shaped   screws   haye   been   used. 
These  are  screwed  into  the  bed  of  the  river  to  a 
depth  of  10ft.  in  the  manner  shown  upon  the  plaii 
marked   'A'    annexed    hereto,  which  is  to  be 
taken  as  part  of  this  case.    These  screvrs,  together 
with  the  two  single  fluke  anchors,  form  moorings 
as  permanent  as  those  used  for  Atlas  No,  1,  and 
it  would  be  equally  impossible  for  the  derriek 
using  them  to  weigh  them  in  the  ordinary  way." 
These  being  the  f^ts  with  regard  to  these  moor- 
ings, I  will  ask  your  Lordships  to  observe  how 
completely  they  difier  from  the  facts  in  the  case  of 
Coru  V.   The  Churchwardens  of  Qreenwiek  {ubi 
I  sup).    The  facts  of  that  case  were  these :  There 
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mm  aderriek  which,  as  wgarda  that  which  was 
ahore  water,  appears  to  hare  been  of  the  same 
oharaoter  as  those  which  I  have  just  mentioDed, 
and  it  was  moored  in  the  river,  hot  it  was  moored 
simplT  in  this  way,  **  bj  two  single  flake  anchors 
on  WB  side  nearest  the  shore,  and  by  two 
stones  on  the  channel  side,  and  by  two  stream 
anchors,  one  at  the  head  and  the  other  at  tibe 
sMm.  The  anchors  and  stones  were  merely 
dropped  into  the  rirer,  no  force  being  used  for  the 
ptiipoee  of  fhstening  either  anchors  or  stones, 
before  dropping  the  stones,  a  small  quantity  of 
ballast  was  removed  in  the  bed  of  the  river,  so 
that  the  stones  might  be  flat."  My  Lords,  under 
these  droumstances  it  was  held  that  the  moorings 
were  not  immoveable  from  the  bed  of  the  river, 
that  they  were  only,  as  the  late  ICr.  Justice  Willes 
expressed  it,  "  part  of  the  equipment  of  tne  vessel 
itself,*'  and  that  therefore  there  were  no  moorines 
which  could  be  said  to  be  fixed  to  the  soil  (rf  the 
river,  and  to  be  occupied  as  part  of  the  s<nl  by  the 
plaintififa.  That,  my  Lords,  I  think  puts  aside  that 
authority,  and  will  enable  your  Lcraships,  having 
regard  to  the  facts  which  are  found  in  the  present 
case,  to  arrive,  as  I  think  you  will  without  hesi- 
tation, at  the  conclusion  that  you  have  here 
moorings  which  are  clearlv  fixed  into  and  bedded 
in  the  soil  of  the  river  Thames,  just  as  much  as 
if  piles  had  been  driven  10ft.  or  20tt  deep  into 
the  soil,  and  that  if  jrou  find  anv  person  in  occu- 
pation of  these  moorings,  and  that  occupation  is 
a  beneficial  occupation,  the  person  so  occupying 
is  occupying  hereditaments  within  the  statutes 
which  create  chargeability  to  the  assessment  to 
the  poor.  There  arises,  then,  this  other  question. 
Who  is  the  occupier  of  these  moorings  P  In  the 
first  place,  t6  whom  do  they  belong?  Unquestion- 
ably they  belong  to  the  present  appellants.  Iliey 
do  not  belong  to  the  conservators  of  the  river ; 
they  were  provided  by  the  appellants  out  of  their 
own  money,  and  put  down  at  their  own  expense. 
And  this  circumstance  differs  the  present  case 
most  materialljr  from  the  second  case,  which  was 
much  pressed  in  argument  upon  ^our  Lordships. 
I  mean  the  case  within  the  jurisdiction  of  the 
conservators  of  the  river,  the  case  of  WcUhins  v. 
The  OverseerB  of  MiU<m  (ubi  9up.),  In  that  case 
there  was  a  coal  hulk  which  was  moored  in  the 
river  Thames  for  the  purpose  of  containiuff  coal 
which  was  put  out  of  lighters  into  the  hulk,  and 
then  again  distributed  in  other  lighters  when 
wanted  for  use.  This  hulk  was  moored  in  the 
river  Thames,  in  the  parish  of  Milton,  near  Graves- 
end,  and  it  was  mocnred  in  this  way.  There  were 
two  screw  piles  driven  into  the  bed  of  the  river 
by  the  conservators,  and  belonging  to  the  con- 
servators, and  a  license  was  granted  by  the  con- 
servators to  the  owner  of  the  hulk  to  moor  or 
attach  his  hulk  to  these  piles  so  driven  into  the 
bed  of  the  river.  It  does  not  appear  from  the 
agreement  in  the  case  that  there  was  an  exclusive 
permission  given  to  the  owner  of  this  hulk  only, 
and  if  I  were  to  judge  by  the  agreement  alone  I 
should  have  said  that  it  mi^ht  have  been  in  the 
power  of  the  conservators  either  to  have  attached 
a  vessel  of  their  own,  or  to  have  allowed  some 
other  person  to  attach  a  vessel  or  hulk  of  his  to 
the  same  screw  piles.  I  see,  however,  that  the 
learned  judges  assume  that  it  ouffht  to  be  looked 
at,  and  therefore  I  prefer  to  look  at  it  as  if  ex- 
clusive permission  had  been  given  to  the  owner 
of  the  nulk  to  attach,  as  in  point  of  fikjt  for 


several  years  he  had  attached,  his  hulk  to  the 
piles.    But,  my  Lords,  that  case  turns  entirely 
upon  this,  that  the  owner  of  the  hulk  who  was  tha 
person   rated  was   not    in  occupation  of  these 
moorings.    The  moorings  were  not  his,  but  were 
the  moorii^s  of  the  Conservators,  who  having 
these  moorings  belonging  to  themselTea  gave  him 
the  permission  to  attach  his  hulk  to  these  moor- 
inffs.    The  court  held,  and  I  will  assume  rightly 
held,    because   it    does    not   bear  in    any  way 
upon    the    facts    of     the     present    case    that 
that  was    merely  a  permission    to    attach    the 
hulk  to  the  moorings  of  the  Conservators,  and 
that  there  was  no  occupation  by  the  owner  of  the 
hulk  of  the  moorings  of  the  Conservators.    My 
Lords,  whether  that  case  be  rightly  decided  or  not, 
it  has  no  bearing  upon  the  uusts  of  the  present 
case,  where  your   Lordships  find  mooriuffs  put 
down  by  the  appellants,  and  used  b^  the  appHlMits 
alone,  and  with  regard  to  which  either  you  must 
arrive,  as  it  seems  to  me,  at  the  conclusion  that 
they  are  occupied  by  no  person  whatever,  or  if 
they  are  occupied  by  anyone,  that  thej[  are  occu- 
pied by  the  appellants.  But,  my  Lords,  it  remains 
to  look  more  aocurately  at  what  is  the  character  of 
the  occupation  of  the  appellants,  and  how  it  is  that 
they  come  to  have  the  occupation  of  these  moor- 
ings.   For  the  purpose  of  rating,  it  might,  indeed, 
be  sufficient  to  look  at  the  mere  5u>t  of  occupation. 
They  are  found  in  occupation,  and  that  is  to  them 
a  valuable  occupation,  of  this  fixed  property,  and 
are  therefore  rateable  to  the  relief  of  the  poor, 
even  though  it  miffht  turn  out  that  their  occu- 
pation is  a  wrongful  one,  or  one  the  propriety  of 
which  they  cannot  justify.    But  when  your  Ix>rd- 
ships  look  at  the  circumstances  under  which  they 
have  come  into  that  occupation,  it  appears  to  me 
that  their  possession  of  tne  moorings  is  a  ri^^htful 
one,  and  is  itself  to  be  designated  acoordmff  to 
the  most  accurate  expression  "  an  occupation    of 
the  moorings.     Their  occupation  arises  in  this 
way.    The  Conservators  of  the  Thames  have  under 
the  Act  of  1867,  carried  over  to  them,  and  brought 
into  their  proprietorship,  all  the  rights  in  the  bed 
and  soil  of  the  river  Thames  which  belonged  to 
the  Crown,  or  which  were  claimed  by  the  Cor- 
poration of  London.  They  are  made  the  guardians, 
as  it  were,  of  the  navigation  of  the  Thames,  and 
the  protectors  of  the  bed  and  soil,  for  the  purpose 
of  the  navigation.    They  have  certain  very  wide 
powers  given  to  them  for  the  protection  of  the 
navigation,  and  may  make  bye-laws  for  the  same 

{>urpo8e.  They  have  power  to  make  piers  and 
anding -places  for  the  accommodation  of  the 
public,  and  they  have  powers  to  authorise  riparian 
owners  to  make  landing  places,  and  wharves,  and 
jetties,  and  to  put  down  mooring  chains  and 
moorings  for  the  better  and  more  convenient  en- 
joyment of  access  to  their  lands.  In  this  par- 
ticular caHe,  the  Conservators  passed  a  redolution 
giving  Messrs.  Cory  permission,  not  as  a  matter 
of  favour  or  indulgence,  but  upon  the  proper 
assessment  of  rent  by  the  proper  officer  as  to 
the  value  of  sach  permission,  to  occupy  the  moor- 
ings, in  accordance  with  the  terms  of  that  reso- 
lution, and  Messrs.  Cory  are  warned  at  the  end  of 
their  agreement  that  the  Conservators  will  retain 
the  statutory  rights  given  them  by  the  91st  section 
of  the  Conservancy  Act,  of  causing  the  moorings, 
at  any  time  they  think  fit,  to  be  removed  on 
giving  a  week's  notice,  but  subject  to  that  right  of 
removing  them  by  their  statutory  power  at  |a 
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week's  notice,  the  moorings  will  be  allowed  to 
remain,  the  rent  assessed  upon  them  being  regn- 
larly  paid.  Now,  my  Lords,  as  I  read  that,  patting 
aside  the  words  and  looking  at  the  real  saostance 
of  the  transaction,  I  cannot  look  upon  it  as  other- 
wise  than  an  exercise  upon  the  part  of  the  con- 
servators of  their  Parliamentary  powers,  by  giving 
to  Messrs.  Cory  a  right  to  lay  down  these  moor- 
ings, and  also  a  right,  after  the  mcx)rings  are  laid 
down,  to  occupy  them  throagh  the  insiramentality 
of  this  derrick,  until,  in  the  exercise  of  the  same 
Parliamentary  powers,  and  upon  a  week's  notice 
being  given,  the  Conservators  shall  remove  them 
from  their  occupation.  It  therefore  seems  to  me 
that  your  Lordships  have  here  a  fixed  property, 
found  in  the  occupation  of  the  Messrs.  Cory,  to 
an  occupation  of  which  fixed  property  no  person 
else  can  set  up  any  claim,  and  that  done  by  an 
exercise  by  the  Conservators  of  powers  which 
appear  to  me  to  provide  for,  and  to  authorise,  if  it 
were  necessary  to  find  authority  for  it,  an  occu- 
pation of  that  kind.  On  the  whole,  my  Lords,  I 
must  say  I  am  entirely  satisfied  with  the  unani- 
mous judgment  of  the  Court  of  Appeal,  and  I 
suDmit,  therefore,  to  your  Lordships  that  this 
being  a  case  of  error,  judgment  here  also  should 
pass  for  the  defendant  in  error. 

Lord  Hatherlet. — My  Lords,  I  take  the  pame 
view  of  the  case  as  my  noble  and  learned  friend 
on  the  woolsack.     There  are  two  questions  to 
which,  as  it  appears  to  me,  we  must  direct  our 
attention,  and  to  which,  indeed,  our  attention  has 
been  most  ably  directed  by  Mr.  Thesiger  and  Mr. 
Patchett.    First,  what  is  the  nature  of  the  interest 
conferred  by  the  agreement  or  permission  set 
forth  in  the  case  before  us  P     Secondly,  when  we 
have  ascertained  the  character  of  that  interest, 
what  is  the  nature  of  the  occupation  which  has 
been  exercised  by  the  appeUants  in  this  caseP 
As  Lord  Canopbell  expresses  it  in  ForreBi  v.  The 
Overseers  of  Grtenwich  {uhi  «iip.),  as  regards  the 
nature  of  the  occupation,  the  question  is  whether 
it  be  "  a  permanent  and  profitable  occupation  of 
land  within  the  psrish,"  which  seeks  to  assess  the 
person  in  respect  of  such  occupation.    As  regards 
the  interest  of  the  person  who  is  to  be  rated,  it 
must  be  an  interest  in  himself  exclusively.    On 
the  first  point,  the  argument  turned  upon  the 
latter  branch  of  the  case,  viz.,  whether  the  ap- 
pellants had  got  such  an  occupation  under  this 
instrument  as  would  make  them  liable  to  rating. 
I  apprehend  that  in  ascertaining  the  answer  to 
that  question,  the  courts  have  not  meant  by  the 
term  "  exclusively  "that  the  interest  may  not  be 
determined  on  certain  terms  and  conditions,  but 
merely  that  the  person  so  occupying  shouldhavethe 
right,  unattended  by  a  simultaneous  right  of  any 
other  person  in  respect  of  the  same  subject  matter. 
The  common  ilhistration  in  cases  of  this  character 
is  that  of  a  landlord  of  an  hotel  or  of  a  lodging 
house,  in  which  case,  although  a  person  sleeping 
at  the  hotel  may  have  the  exclusive  use  of  his 
bedroom  for  the  night,  or  the  exclusive  use  of  a 
flitting  room  during  the  day,  or  a  lodger  the  exclu- 
sive use  of  the  ^chambers  he  occupies,  still  there 
is  a  concurrent  right  reserved  by  the  landlord  of 
the  hotel  or  the  person  who  lets  the  lodgings,  of 
using  the  hotel  or  lodging  house  for  whatever 
purposes  he  may  think  fit  for  managing  the  es- 
tablishment and  all  purposes  connected  with  it. 
That  is  not  such  an  occupation  on  the  part  of  the 
lodger  as  would  make  him  liable  to  be  rated.    But 


in  the  present  case  all  the  aivament  has  tamed 
upon  this,    that  independently  of  the  question 
whether  or  not  this  be  a  lioenae  or  in  the  nature 
of  a  demise,  inasmuch  as  there  6re  certain  bye-laws 
which  may  be  made  from  time  to  time  by  the 
Conservators  who  have  given  this  permission,  and 
inasmuch  as  by  the  9l8t  section  of  the  Act  the 
power  of  any  person  to  have  this  beneficial  oooa« 
pation  may  be  determined  on  a  week's  notice, 
therefore  there  is  not  conferred  on  the  Messrs. 
Cory  the  exclusive  possession  of  these  mooring 
chains,  whioh  they  have  been  permitted  to  place 
in  the  river  as  is  described  in  the  osse.    I  appre- 
hend, my  Lords,  that  it  would  be  a  confusion  of 
ideas  to  say  that  it  interferes  with  the  exclusive 
possession  any  more  than  the  right  of  re-entry  on 
the  part  of  a  landlord  in  certain  given  events  oonld 
be  said  to  interfere  in  any  way  with  the  ridht  of 
the  tenant  during  the  time  he  is  holding.     EEe  is 
in  beneficiid  occupation  for  a  term,  though  that 
term  is  limited  by  certain  contingencies  which 
may  possibly  determine  his  interest  at  an  earlier 
period.    Now,  my  Lords,  what  is  the  effect  of  this 
agreement  P    A  permission  is  granted  to  Messrs. 
dory  to  lay  down  mooring  chains  according  to  the 
powers  vested  in  the  Conservators  pursuant  to  the 
58th  section  of  the  Act,  and  when  laid  down  they 
are  to  remain*    They  are  to  do  that  at  their  own 
expense,  and  they  are  to  do  it  to  the  satisfiiotionof 
the  officers  appointed  for  that  purpose  by  the  Con- 
servators, a  phrase  which  would  not  be  used  with 
respect  to  any  work  they  were  to  do  themselves. 
Independently  of  the  bye-laws,  and  independently 
of  anything  arising  upon  the  9 1st  section,   the 
mooring  chains  are   to  remain,  and  during  the 
whole  of  that  time  the  Messrs.  Cory  are  in  exclu- 
sive possession,  and  in  permanent  possession,  in 
the  sense  in  which  that  word  is  used  in  cases  of 
this  description,  and  in  profitable  possession.     I 
cannot  find  anything  on  the  face  of  tne  instrument 
that  can  intimate  any  doubt  at  all  upon  that  being 
the  character  of  their  possession  the  remaining  of 
these  moorins;  chains  of  which  they  are  to  make 
use  being  secured  to  them,  subject  only  to  those 
contingencies  which  they  have  agreed  upon,  but  the 
possession  being  full  and  complete  until  these  con- 
tingencies occur.    It  was  observed  by  Mr.  Patchett 
that  in  Wathin*s  case  (ubi  sup,)  the  Conservators 
did  the  work,  and  he  said,  so  they  did  here,  but 
that  really  is  a  transparent  fallacy.    They  did  not 
do  any  portion  of  the  woik  here.    It  was  simply 
that,  instead  of  hiring  another  set  of  labourers, 
the  Messrs.  Cory  hired  the  labourers  of  the  oon- 
servators,  which  I  apprehend  they  were  at  perfeot 
liberty  to  do  if  the  conservators  were  willtnf^  that 
they  should  be  so  employed,  and  they  paid  the 
conservators  for  those  labourers  whom  they  so 
employed  in  execution   of  the  work.      In  other 
words,  the  Messrs.  Corr  did  the  work  throagh 
the  medium  of  a  particular  agency.    That  agency 
makes  no  difference  in  their  position.    The  work 
was  entirely  done  by  the  Messrs.  Cory,  and  they 
having  done  this  work  all  the  other  conditions  in 
the  agreement  were  also  fulfilled,  one  of  which 
was  that  the  rent  was  to  be  assessed  in  the  course 
provided  by  the  Ac^,  which  was  done,  and  it  was 
assessed  at  a  tolerably  high  figure.     All  that 
having  been  done,  it   seems  to  me  that  Messrs. 
Cory  became  the  owners,  and  subject  to  the  events 
which  miffht  determine  the  ownership  under  the 
permission,  the  sole  and  complete  owners  of  this 
profitable  tenement.     Then  arises  the  queeticxi. 
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Are  the  Messrs.  C017  the  owners  in  the  sense  of 
beinp;  occapiers  of  land  sitaate  within  the  parish  P 
My  Lords,  I  can  have  no  donbt  apon  that  point, 
when  I  look  at  the  nature  and  the  character  of 
these  mooring  chains.  They  are  described  in  the 
papers  before  us,  and  the  case  is  thereby  at  once  dis- 
tingaished  from  two  or  three  of  the  cases  which  have 
been  cited,  one  being  with  reference  to  a  floating 
dock  and  another  being  with  reference  to  an  ar- 
rangement by  which  these  mooring  chains  were 
snnk,  as  they  were  sunk  here,  bat  fixed  so  far  less 
than  here  that  they  were  capable  of  being  moved 
like  other  anchors,  whereas  here  they  were  sunk 
and  fixed,  and  woald  have  to  be  haaled  up  by  ma- 
chinery fixed  in  a  derrick.  That  alters  the  pre- 
sent case  from  the  case  of  a  doating  dock,  which 
is,  as  it  were,  a  vessel  floating  aboat  apon  the 
water,  and  which  cannot  be  said  to  have  any 
immoveability  whatever  in  any  given  parish, 
and  so  can  hardly  be  subject  to  rates.  The  cir- 
cnmstance  in  the  other  case  that  the  derrick  itself 
by  its  own  instrumentality  could  haul  up  the  stones 
and  mooring  chains  just  as  it  could  any  anchor 
redaced  it  again  to  the  case  of  a  ship  of  which  it 
ooald  not  be  predicated  that  it  occupied  land 
sitoated  within  a  parish.  But  here  we  are  told  by 
the  case  itself  that  the  derrick  cannot  be  removed 
at  all  except  by  slipping  its  chains  and  cables, 
because  the  stones  and  the  rest  of  the  apparatus 
are  so  fixed  in  the  bed  of  the  river  as  to  prevent 
their  being  hauled  up.  It  is  not  a  nice  question 
here  as  was  said  in  part  of  the  argument  between 
the  possibility  of  moving  a  more  or  less  great 
weignt,  but  these  circumstances  indicate  the  inten- 
tion from  the  very  first  of  all  the  parties  to  the 
agreement  that  it  should  be  a  fixed  and  permanent 
mooring  chain  subject  only  to  such  contingencies 
as  might  arise  in  the  execution  of  the  works  of 
the  conservators  if  anything  should  occur  to 
require  its  removal.  My  Lords,  I  think  that  not 
one  of  the  cases  has  been  in  the  slightest  degree 
brought  up  to  such  a  case  as  we  have  here 
before  as.  I  cannot  have  any  doubt  whatever 
that  there  is  a  permanent  beneficial  interest  liable 
to  be  divested  in  certain  given  contingencies  as  I 
have  described,  that  it  is  a  valuable  and  exclusive 
interest  and  that  it  is  an  interest  situate  in  the 
bed  of  the  river  within  the  parish  of  Greenwich, 
and,  therefore,  that  it  is  liable  to  be  rated. 

Lord  O'Haoan. — My  Lords,  in  this  there  is  no 
real  conflict  about  legal  principles.  All  the  judges 
of  the  courts  below  have  agreed  as  to  the  grounds 
of  rateability.  The  occupation  to  which  it  is 
attached  must  be  an  actual  and  exclusive  and  a 
profitable  occupation.  The  only  question  is 
whether  the  Messrs.  Cory  had  such  an  occupation  P 
I  think  they  clearly  had,  and  were  therefore  liable 
to  be  rated.  It  is  not  necessary  to  consider  the 
nature  of  the  powers  of  the  conservators  for  the 
porpose  of  the  argument ;  but  if  it  were,  I  have 
no  aoubt  that  the^  acted  within  those  powers  in 
their  dealings  w;th  the  appellants.  Under  the 
50th  section  of  the  statute  they  had  vested  in 
them  all  the  interests  of  the  Corporation  of  London 
and  the  Crown  in  the  bed  and  soil  of  the  river 
Thames,  with  authority  to  make  jetties,  piers,  and 
landing  places,  and  to  permit  the  construction  of 
such  moorines  as  are  the  subject  of  our  inquiry. 
Exercising  their  statutable  powers  they  entered 
into  a  bargain  that  for  certain  considerations  the 
Messrs.  Cory  should  have  liberty  to  plant 
their    moorings   in    the    bed    and    soil    of  the 
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river  with  an  nndorstandine  that  if  the  con- 
servators should  at  any  time  find  it  inexpedient  to 
permit  these  moorings  to  remain  they  might 
cause  their  removal  under  the  91st  section  of  the 
Thames  Conservancy  Act  by  giving  a  week's 
notice.  The  Messrs.  Cory  proceeded  with  their 
work,  and  completed  a  large  and  costly  erection, 
digging  down  several  feet  in  the  bed  of  the  river, 
filling  the  excavation  with  great  stones,  passing 
heavy  chains  through  them,  and  piling  on  the 
whole  some  seventy  tons  of  ballast.  All  this  was 
done  with  their  own  money,  and  under  their  own 
control,  and  the  erection  so  completed  was  their 
own  property.  The  conservators  did  not  spend  a 
penny,  or  do  an  act  in  the  course  of  construction, 
or  meddle  in  any  way  with  it  when  it  was  com- 
pleted, it  remained  in  the  hands  and  under  the 
full  dominion  of  those  who  had  created  it,  subject 
to  the  right  of  removal  of  the  conservators  when 
they  might  find  it  desirable  to  fulfil  the  statutable 
conditions  for  that  purpose.  In  this  state  of  un- 
disputed facts  it  appears  to  me  that  the  Messrs. 
Cory  had  an  occupation  of  a  very  real  and  sub- 
stantial kind,  and  an  occupation  which  was  not 
merely  actual  but  rightful,  fairly  purchased  and 
warranted  by  law.  If  the  occupation  was  not  in 
them  it  was  in  nobody,  and  I  cannot,  in  my  view 
of  the  circumstances,  concur  with  some  of  the 
learned  judges  in  holding  that  the  occupation, 
actual  or  constructive,  remained  in  the  conserva- 
tors. If  by  their  permission  a  great  stage  had 
been  put  upon  piles  driven  into  the  river's  bed 
for  20ft.  or  30ft.,  to  which  the  Messrs.  Cory  qould 
alone  have  access,  as  they  alone  had  erected  it, 
or  if  a  great  house  had  been  built  with  the 
same  licence,  and  in  the  same  way,  having  its 
foundation  in  the  river,  the  conservators  might 
as  well  have  been  called  Ibe  occupants  of  both, 
though  neither  belonged  to  them,  and  upon 
neither  could  they  have  entered  for  a  moment. 
There  was,  therefore,  in  my  judgment,  an  actual 
occupation  in  the  Messrs.  Cory,  and  if  their  occu- 
pation was  actual,  it  was  exclusive.  The  licence 
or  permission,  call  you  what  yon  will,  under  which 
the  moorings  were  created,  was  not  to  be  capri- 
ciously determined  at  any  instant,  or  without  the 
formal  notice  prescribed  by  the  statute,  and 
I  antil  that  notice  was  given,  the  conservators,  if 
they  had  ventured  to  intrude  upon  them,  would 
have  acted  illegally  and  been  liable  to  answer  in 
an  action.  For  the  time,  and  subject  to  the  condi- 
tions, Messrs.  Cory  were  exclusive  occupants  as 
completely  as  if  their  occupation  hod  been  of  their 
own  fee  simple  estate.  If  the  occnpation  was 
actual  and  exclusive,  it  was  confessedly  profitable, 
and  so  had  all  the  qualities  needful  to  render  the 
occupants  subject  to  the  rate.  I  need  add  nothing 
as  to  the  authorities  cited,  as  not  one  of  them 
appears  to  me  to  sustain  the  appellant's  con- 
tention. Mr.  Thesiger  ably  urged  the  public 
importance  of  preserving  to  the  conservators 
the  control  of  the  river,  and  the  inconvenience 
of  the  construction  which  would  recognise  the 
exclusive  occupancy  of  the  appellants.  But 
the  contract  is  clear  and  specific,  and  the  effect 
of  its  express  provisions  cannot  be  destroyed 
by  any  allegation  of  its  inteiference  with  the  in- 
terests of  commerce.  The  conservators  had  a  |>er- 
feet  legal  right  to  do  what  they  did  ;  their  bargain 
equally  bound  them  and  those  with  whom  they 
dealt,  and  we  must  accept  its  terms  and  their 
consequences.     Besides,  unless   the  provision  as 
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to  this  statutable  notice  was  a  mere  nallity,  and 
this  has  sot  been  asserted,  it  nndonbtedlj  hmited 
and  suspended  the  control  of  the  conservators 
oyer  the  bed  of  the  river,  and  that  result,  if  an 
evil  one,  could  not  be  avoided  on  either  view  of 
the  case.  On  the  whole  I  am  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  ought  to  be 
sustained. 

Lord  Blackbubn. — My  Lords,  I  am  of  the  same 
opinion.  Neither  the  Court  of  Common  Pleas  in 
this  case,  nor  the  Court  of  Appeal  entertained  any 
doubt  that  there  was  an  occupation  of  land  here, 
so  that  the  parties  might  be  liable  to  be  rated. 
Upon  that  I  will  only  make  one  remark  to 
show  that  the  case  of  Oory  v.  The  Ohurchwardens 
of  Qreenwicht  in  which  the  Court  of  Common 
rleas  had  upon  this  very  same  rate,  aod  very 
same  derrick,  decided  that  it  was  not  rateable,  is 
really  not  in  point  of  law  in  conflict  with  the 
decision  of  the  present  case,  either  as  it  was  deter- 
mined by  the  court  below,  or  as  it  will  now  be 
afSrmed  oy  your  Lordships.  The  manner  in  which 
the  case  was  raised  was  different,  and  that  made 
a  difference  in  the  result.  In  the  former  case, 
Cory  V.  Churchwardens  of  Oreenwich,  the  church- 
wardens went  before  the  stipendiary  police  magis- 
trate and  asked  him  to  enforce  the  rate.  Upon 
hearing  the  case,  he  thought  that  the  Messrs. 
Cory  were  rateable,  and  he  did  enforce  the  rate. 
Then  he  was  required  to  state  a  case  for  the 
Common  Pleas,  which  case  he  stated,  giving 
powers  (I  suppose  by  consent  of  the  parties)  to  the 
Const  of  Common  rleas  to  draw  all  inferences  of 
fact  from  the  case  so  stated.  How  they  came  to 
be  so  stated  as  they  were  I  do  not  know,  but  on 
the  facts  as  appearing  upon  that  case,  the  Court  of 
Common  Pleas,  as  then  informed,  drew  the  inference 
of  fact  that  this  derrick  was  no  more  occupying 
the  land  than  any  ship  whose  anchor  has  been 
dropped  uDon  thn  gmuTid  and  rides  at  anchor  can 
be  said  in  the  legal  sense  of  the  term  to  have  an 
occupation  of  the  ground.  If  that  representacion 
of  fact  was  right,  the  conclusion  of  law  would 
follow,  that  the  Messrs.  Cory  did  not  occupy  any 
land  and  could  not  be  rated.  That  much  was  clear, 
whether  or  not  that  conclusion  was  properly  drawn 
from  the  evidence,  as  stated  by  the  magistrate,  is 
not  a  question  now  before  your  Lordships,  and  we 
need  not  form  any  opinion  upon  it.  If  the  repre- 
sentation of  fact  was  correctly  made,  the  conclu- 
sion of  law  that  the  Messrs.  Corry  were  not  rate- 
able would  bo  perfectly  irresistible.  But  now, 
my  Lords,  that  having  taken  place,  upon  the  very 
same  rate,  the  parties  raisea  the  question  in  a 
different  way,  which  also  they  had  a  right  to  do. 
The  magistrate,  after  the  decision  of  the  Court  of 
Common  Pleas,  of  course  refused  to  grant  his 
warrant  of  distress,  but  the  overseers  had  a  ri^ht 
under  the  Act,  which  is  commonly  called  Jervis's 
Act,  to  come  and  get  a  mandamus,  or  rather  a  rule 
in  lieu  of  a  mandamus,  for  the  purpose  of  raising 
the  question  before  a  jury,  and  ultimately,  as  they 
have  done  here  before  this,  the  final  Court  of 
Appeal.  That  course  having  been  taken,  an  ao* 
tion  having  been  brought,  the  facts  were  more 
accurately  determined,  and  what  your  Lordships 
have  now  to  do  is  to  see  what  is  the  effect  of  tne 
facts  OS  found  and  stated  at  the  trial,  not  as  found 
and  stated  by  the  magistrate  previously.  Taking 
the  facts  as  they  are  found  now,  I  apprehend  that 
no  one  of  your  Lordships  could  for  a  moment 
doubt  that  here  there  was  a  complete  occupation 


of  the  soil  (whoever  it  was  that  occupied  it)  by 
the  derrick  occupying  by  means  of  those  moorings 
which  were  fixed  in  the  soil,  I  think  I  may  aay 
quite  as  permanently  as  thn  foundations  of  an 
ordinary  house  woula  be  fixed.  No  doubt  thej 
were  capable  of  beins  removed  and  taken  up,  and 
so  the  foundations  of  a  house  would  be,  still  it  is 
clear  that  they  were  fixed  and  occupying  the  sofl. 
My  Lords,  the  only  other  question  was,  who  was 
the  occupier?  Were  the  plaintiffs  merely  per- 
sons having  an  easement  without  ocoupf  ing,  or 
were  they  the  rightful  occupiers  P  V'pon.  that,  my 
Lords,  I  do  not  think  it  necessary,  nor  would  it 
be  becoming  in  me,  as  I  was  one  of  the  judges  in 
the  court  below,  to  say  more  than  that  I  have  not 
seen  any  reason  to  change  the  opinion  which  I 
then  formed  as  one  of  the  judges  of  the  Court  of 
Appeal,  viz.,  that  the  plaintiffs  are  the  occupiers^ 
ana  that  as  such  occupiers  they  are  properiy  rate* 
able,  and  that  I  understand  to  be  the  opinion  of  all 
your  Lordships. 
Lord  GoBDOK  concurred. 

Appeal  dismissed  toUh  costs. 

Solicitor  for  the  api>e11ants,  Mark  Shepherd, 
Solicitor  for  the  respondent  W.  Bristaw. 
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(Present  the  Bight  Hons.  Sir  Jambs  Colvilb,  Sir 
Barvbs  Pbacock,  Sir  Momtaque  Suith,  and  Sir 
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The  Matob  and  Cobfobatioh  of  Essxsixui  v, 

Blackwood. 
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colony  or  VICTORIA. 

Baieahle  properiy — Exemptum — Local  Oavemmeni 
Act  1874 — Bacecowrse — "  Land  used  for  pubUe 
purposes  " — Beneficial  occupation  by  indivtduaU, 

The  Victoria  Local  Oovemment  Act,  1874,  enade 
(sect.  253)  that  **  all  land  shall  he  raieahU  yro- 
perty,  except  land  the  property  of  her  Mc^etkf 
which  is  unoccupied  or  used  for  pMic  purposes. 

The  respondent,  as  chairman  of  the  Victoria  Bacim§ 
CUib,  held  land  used  as  a  ra^ecowrse,  under  a 
de^rUse  from  tJ^e  Crown  for  ninety^nine  years 
at  a  peppercorn  rent,  tn  trust  for  the  cMb, 
and  for  the  purposes  of  the  Victoria  Badng 
Club  Act  lo71,  the  reversion  being  in  the 
Crown,  The  members  of  the  dub  Aoa  certain 
privileges  beyond  the  general  public  in  the  use  of 
the  land,  amd  the  dub  had  a  pecuniary  imJterost 
in  the  rents  and  profits  of  iL 

Held  (reversing  the  judginemt  of  the  court  hdow)^ 
that  the  land  was  not  within  the  exemption,  ftoi 
being  used  solely  for  public  purposes,  wUhout 
any  beneficial  occupation  by  individuals, 

Hanna  v.  Seymour  Boad  Board  (2  W,  W,  4r 
A,  B,  93)  approved, 

Qucsre,  first,  whether  the  land  wets  at  the  time, 
and  for  the  vurpoee  of  raiing,  **  the  property  of 
her  Majeety  .*'  secondly,  whether  a  racecourse  to  he 
enjoyed  hy  those  only  of  the  public  who  an 
able  and  willing  to  ptty  for  admission  can  he 
deemed  to  be  **  used  for  public  purposes," 

This  was  an  appeal  from  a  judgment   of  the 

Supreme  Court  of  the  Colony  of  Victoria  (StaireU» 
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C^.,  and  Stephen,  J.)  afl&rming  a  decision  of  the 
CSoort  of  General  Sessions  of  the  Peace  for  the 
Central  Bailiwick,  which  had  decided  that  the 
respondent  was  not  liable  to  bn  rated  under  the 
Local  Gtovemmeot  Act,  1874  (38  Yiot.  No.  506)  in 
respect  of  the  Melbonme  Bacecoorse,  of  which  he 
was  oocapier  as  Chairman  of  the  Victoria  Bacinsr 
Olob.  * 

The  facts  appear  shortly  in  the  headnote  above, 
and  are  more  xnlly  detailed  in  the  judgment  of 
their  Lordships,  in  which  also  the  sections  of  the 
varioQS  Acts  of  the  Gdontal  Legislature  bearing 
upon  the  case  are  set  out. 

MGlrUwre^  Q.C.  and  /.  D,  Wood  appeared  for 
the  appellants,  and  argued  that  under  the  oiroum- 
st^nces  the  laud  could  not  be  considered  the 
'*  property  of  her  Majesty/'  being  demised  to  the 
respondent  and  his  successors  for  ninety-nine 
years,  and  even  if  it  were  so,  it  is  not  "  used  for 
public  purposes,"  which  .must  mean  "national 
purposes,"  horseracing  not  being  such  a  purpose, 
and  the  public  not  being  admitted  without  pay- 
ment, whde  the  members  of  the  club  enjoy  special 
privileges.  To  bring  the  land  within  the  ex- 
emption it  should  be  used  exclusively  for  public 
purposes,  which  this  land  cannot  be  said  to  be,  as 
ibe  club  makes  a  profit  out  of  it.    They  cited 

Reg.  V.  PoMonby,  8 Q.  B.  U; 

Beg,  T.  Harrogate,  15  Q.  B.  1018 ; 

Meney  Doeke  t.  Cameron,  12  L.  T.  Bep.  K.  S.  648 ; 
11H.L,443; 

Oovemore  ef  the  Foot  of  Briikl  v.  Wait.  8.  A.  A 
K.l. 

Leith  H<Mrhowr  OofMnieeianere  v.  Inepector  tf  Poor, 
L.  Bep.  1  H.  L.  So.  App.  17 ; 

Qreig  v.  Univereity  o/Edvnhwrgh,  L.  Bep.  1  So.  &  D. 
App.  848 ; 

Mayor  of  London  r,   Straiton   (The  OMe  of   St. 
Thomas's  Hospital),  L.  Bep.  7  E.  A  I.  App.  477  ; 

Juetieee  of  Laneaehire  v.  Overeeere  of  Strmord,  E.  & 
B.225. 

Beg.  V.  Shoe  (4  Q.B.  2)  as  explained  by  De  la  Becke 
T.  8t.  Jamee^  Weetminet&r  (4  E.  &  B.  3S5)  is  dis- 
tinguishable;  see  also^ett  V.  Orane  (29  L.  T.  Bep. 
N.  S.  207 ;  L.  Bep.  8  Q.B.  481) ;  and  Case  v.  Storey 
(20  L.  T.  Bep.  N.  S.  618;  L.  Bep.  4  Ex.  319),  as 
to  what  is  a  "  public  "  place ;  and  the  Victorian 
case,  Hanna  v.  Seymovr  Moad  Board  (2  W.  W. 
&  A  B.  93). 

Theeiger,  Q.G.  and  Erehine  Pollock  (FoUmd  with 
them)  for  the  respondent,  contended  that  the  land 
came  within  the  exemption  in  the  Act  as  being 
common  property  used  for  a  public  purpose.  The 
English  decisions  before  the  Mereey  Docke  Caee 
{ub%  9wp,)  were  conflicting.  See  Beg,  v.  Badeock 
(6  Q.  B.  787),  but  they  have  onljr  a  remote  bearing, 
as  this  statutory  exemption  is  wider  than  is 
allowed  by  Enslish  ]aw.  The  whole  character  of 
the  demise,  and  of  the  Victoria  Baoing  Club  Act, 
1871  (35  Vict.  No.  398)  establishes  that  the  land 
is  used  for  a  public  purpose. 

May  14. — ^Tbeir  Lordships  gave  judgment  as 
follows :  This  appeal  is  from  a  judgment  of  the 
Supreme  Court  of  Victoria,  which  affirmed  the 
decision  of  a  Court  of  Greneral  Sessions  of  the 
Peace,  disallowing  a  rate,  made  by  the  Council  of  the 
Borough  of  Essendon  and  Flemington,  on  a  race- 
course vested  in  the  respondent,  as  chairman  of 
the  Victoria  Bacing  Club.  The  description  in  the 
rate  is  "Trustees  of  Baoecourse — Bacecourse," 
and  the  assessment  is  made  on  a  net  annual  value 
of  25002.  The  racecourse  is  held  by  the  respondent 
under  a  demise  from  the  Crown,  in  trust  for  the 
club,  and  for  the  purposes  of  **  The  Victoria  Bacing 


Club  Act  1871,"  The  question  to  be  decided  is 
whether  the  racecourse  falls  within  the  exemption 
from  rateability  contained  in,  the  253rd  section  of 
the  Colonial  "  Local  C^vernment  Act  1874."  That 
section  enacts,  that  "all  land  shall  be  rat-eable 
property,"  save  "  land  the  property  of  Her  Mi^esty 
which  is  unoccupied  or  used  for  public  purposes, 
land  in  the  occupation  of  the  Crown  or  the  Grovern- 
ment  of  Victoria,"  and  land  held  or  used  under 
certain  specified  conditions  to  which  it  is  not 
necessary  to  refer.  The  respondeuD  contends  that 
this  racecourse  is  "  the  property  of  Her  Majesty 
used  for  public  purposes ;"  the  appellants  say  that 
at  the  time  of  making  the  rate  it  was  neither  the 
Crown's  property  nor  used  for  public  purposes. 
The  history  of  the  racecourse  and  of  the  club  is 
found  in  the  preamble  of  "  The  Victoria  Bacing 
Club  Act  1871."  A  grant  from  the  Crown  (21st 
Sept.,  1859)  was  made  of  certain  lands  (said  to 
contain  301  acres)  to  Mr.  Ligar  and  four  other 
persons,  for  twenty-one  years,  at  a  peppercorn 
rent,  upon  trust  that  it  and  the  buildings  to  be 
erected  on  it  should  throughout  the  term  "  be  set 
apart,  maintained,  and  used  as  a  public  race* 
course,"  subject  to  such  reasonable  rules  and 
regulations  for  the  admission  of  the  public,  and 
the  price  to  be  paid  for  such  admission,  as  the 
trustees  should  in  writing  resolve  on.  Power  was 
^iven  to  the  trustees  to  raise  money  to  be  applied 
in  furtherance  of  the  purposes  of  the  grant,  and 
to  charge  the  admission  prices  with  the  payment 
of  the  money  so  raised.  The  preamble  further 
states  that  in  1864  the  racing  club  was  formed, 
and  with  the  consent  of  the  above  trustees  had 
"  now  "  the  control  and  management  of  the  race- 
course, and  that  the  club  had  expended  consider- 
able sums  of  money  in  improving  the  course,  and 
in  erecting  good  and  substantial  buildings  and 
fences  on  it,  and  proposed  to  expend  further 
moneys  to  a  considerable  amount  in  erecting  a 
new  grand  stand  and  other  buildings.  Such  was 
the  state  of  things  when  the  Bacing  Club  Act  of 
1871  was  passed.  It  enacts  (sect.  3)  that  the  club 
may  sue  and  be  sued  in  the  name  of  the  chairman, 
and  (sect  6.)  that  execution  may  issue  on  judgments 
against  the  chairman  upoi  the  property  of  the 
club,  except  the  land  vested  in  or  demised  to  him 
under  the  Act.  Sect.  7  enacts  that  Ligar  and  the 
other  lessees  shall  cease  to  have  any  interest  under 
the  grant  of  1859,  and  that  the  land  demised  by  it 
shall  be  vested  in  the  chairman  and  his  successors 
**  in  trust  for  the  club,"  as  if  he  and  thov  were  a 
corporation  sole,  for  the  term  and  upon  tne  trusts 
mentioned  in  the  grant.  The  8th  section  em- 
powers her  Majesty  to  demise  the  same  land  and 
any  contiguous  land  to  the  chairman  and  his 
successors  for  any  term  of  years.  In  pursuance 
of  the  powers  conferred  by  this  section,  the  Crown, 
by  a  grant  of  the  8th  Jan.  1872,  demised  the  race- 
course to  the  rcHpoiident  and  his  successors  for 
the  term  of  ninety-nine  years,  at  a  peppercorn 
rent,  to  be  held  by  them  "  in  trust  for  the  Victoria 
Bacing  Club,  for  the  purposes  of  the  Victoria 
Bacing  Club  Act."  The  10th  clause  of  the  Act  is 
as  follows :  '*  The  lands  by  this  Act  vested  in  or 
authorised  to  be  demised  to  the  chairman  shall  be 
held  by  such  chairman  and  his  successors  in  office 
only  for  the  purpose  of  being  maintained  and  used 
for  a  public  racecourse,  under  and  subject  to  the 
provisions  of  this  Act,  and  any  byelaws  to  be  made 
under  and  by  virtue  hereof,  and  save  as  herein 
expressly  provided,  shall  not  be  used,  demised,  or 
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let  for  bailding  purposes,  or  unless,  with  the  per- 
mission in  writing  of  the  Board  of  Land  and 
Works  first  had  and  obtained,  for  any  other  pur- 
pose whatsoever."  It  is  unnecessary  to  consider 
whether  the  term  of  twenty- one  years  granted  by 
the  original  lease  has  merged  in  the  larger  term, 
for  the  11th  section  declares  that  the  land  so 
granted  shall  be  "  Tested  in  the  chairman  for  the 
purposes  mentioned  in  the  10th  section."  Powers 
are  given  to  the  committee  of  the  club  to  maintain 
the  existing  buildings  on  the  land,  and  to  erect 
such  others  as  may,  in  their  opinion,  be  expedient 
"  for  or  in  connection  with  \he  use  of  the  land  as  a 

Enblic  racecoarse  "  (section  12) ;  also  to  make  bye- 
kws  for  the  election  of  members  to  the  club,  and 
the  expulsion  of  members,  and  for  the  management 
of  the  afifairs  of  the  club,  and  also  for  regulating 
all  matters  concerning  the  racecourse,  "  and  the 
admission  thereto  and  expulsion  therefrom  of 
members  of  the  dub,  and  the  public  respectively, 
and  the  charges  to  be  paid  for  such  admission, 
and  for  the  general  management  of  the  racecourse, 
races,  and  race  meetings  : "  (sect.  13.)  It  is  to  be 
observed  that  the  Act  provides  for  two  classes  of 
byelaws,  one  regulating  the  club,  the  other  the 
racecourse.  The  24th  section  enables  the  com- 
mittee to  prescribe  by  byelaws,  the  tolls  and 
charges  to  be  levied  for  admission  to  the  race- 
course, and  the  buildings  thereon,  and  to  demand 
and  recover  them  from  any  person  coming  upon 
the  land  or  buildings;  but  it  contains  a  very 
material  provision  in  favour  of  members  of  the 
club,  viz.,  that  "  the  committee  may  in  any  such 
byelaw  provide  that  members  of  the  club  shall  be 
exempt,  either  wholly  or  to  such  extent  as 
such  bjelaw  shall  specify,  from  the  payment  of 
all  or  any  of  such  tolls  or  charges."  Provision 
is  made  that  byelaws  shall  not  be  in  force 
until  a  month  after  they  have  been  notified 
to  the  Chief  Secretary  of  Victoria,  within 
which  period  they  may  be  disallowed  by  the 
Governor  in  Council  (section  14),  and  for 
their  publication  in  the  Gazette :  (sect.  15.)  The 
Grovernor  in  Council  may  repeal  bye-laws:  (sect.  18.) 
Other  sections  provide  that  they  shall  be  exhibited 
on  the  racecourse,  and  prescribe  penalties  for 
offences  against  them :  (sects.  18-20.)  Power  is 
given  to  the  chairman  to  let  from  year  to  year,  or 
for  a  less  time,  any  portions  of  the  racecourse  or 
the  tolls  demandable  under  the  Act :  (sect.  25.) 
Power  is  also  given  to  the  chairman  to  borrow 
on  the  credit  of  the  rents,  profits,  tolls,  and  other 
revenue  of  the  club,  15,000/.,  and  to  mortgage  the 
revenue  to  secure  it,  and  to  reborrow  to  that 
amount ;  the  money  to  be  applied  in  the  perma- 
nent  improvement  of  the  land  for  racing  purposes, 
or  in  the  erection  and  maintenance  of  buildings, 
or  for  rendering  the  land  more  convenient  and 
useful  for  racing  purposes:  (sects.  26,  27,  28.) 
Provision  is  made  for  an  annual  audit  of  the  ac- 
counts of  the  receipts  and  expenditure  of  the  club 
by  an  auditor  appointed  by  the  Board  of  Land  and 
Works ;  and  such  accounts  are  to  be  open  to  the 
inspection  of  the  public :  (38  and  the  following 
sections.)  The  43rd  section  enacts  that  if  the 
land  shall,  except  with  the  consent  of  the  Gk)vernor 
in  Council,  cease  for  twelve  months  to  be  used 
as  a  public  racecourse,  or  to  be  applied  to  any 
other  purposes,  it  shall  revert  to  her  Majesty 
for  the  benefit  of  the  public :  (sect.  43.)  To  this 
provision,  however,  there  is  attached  a  eondition 
(material  to  be  considered  with  reference  to  the 


Question  to  be  now  determined),  that  the  Crowo 
snail  not  be  entitled  to  resume  possession  without 
previouslv  payinff  to  the  chairman  "  in  trust  for 
the  club  tne  vaJue  of  all  buildings  then  upon  tiie 
land,  to  be  determined  in  case  of  dispute  under 
the  Lajids  Clauses  Consolidation  Act :  (sect.  44l) 
It  is  to  be  noticed  that  the  Act  assumes  that  the 
club  may  possess  real  and  personal  property 
other  than  tne  land  derived  from  the  Grown,  and 
vests  snch  property  in  the  chairman  and  his  sao* 
cessors,  in  trust  for  the  club :  (sect.  9.)  It  appears 
from  the  evidence  stated  by  the  Court  oi  Sea* 
sioos,  that  large  sums  have  been  expended  by  the 
club  in  erecting  a  grand  stand,  ranger's  house, 
horse  boxes,  and  other  buildings,  the  grand  stiuod 
alone  having  oost  14,000L  On  the  other  hand, 
large  profits  have  been  derived  from  the  noe 
meetings,  as  much  as  13,8871.  having  been  received 
at  one  meeting,  upon  which  there  was  a  net  profit 
of  44971.  Large  profits  also  have  been  made  by 
fees  for  the  nse  of  the  racecourse  as  training 
ground,  and  by  the  sale  of  the  right  to  sell  liqaor, 
and  for  sheep  depastured  on  the  nuiecourse.  The 
receipts,  it  is  stated,  go  to  the  funds  of  the  olab. 
It  is  also  stated  that  "  the  members  of  the  olnb 
have  certain  privileges,  so  far  as  the  grand  stand, 
saddling  padaock,  and  hill  are  concerned,  and  pay 
bl,  a  year."  If  this  racecourse,  with  all  the  above 
conditions,  had  been  held  under  a  grant  from  a 
private  owner,  it  could  not  have  iMen  disputed 
that  it  would  be  rateable.  It  is  exempt  only,  if, 
being  Crown  property,  it  is  used  for  a  public 
purpose.  In  their  liordships*  view,  it  is  ex- 
tremely doubtful  whether  it  can  be  predicated 
of  this  land  that  it  was,  ac  the  time  and  for 
the  purpose  of  rating,  the  property  of  her  Majesty. 
It  was  then  vested  in  the  respondent  and  his 
successors,  for  a  term  of  ninety-nine  years,  with  a 
modified  power  of  sub-letting.  The  Crown  had  a  re- 
version only,  and  was  no  longer  the  present  and  im- 
mediate owner  of  the  land.  If  the  proposition  that 
the  property  is  the  Crown's  be  correct*,  it  might 
have  been  affirmed  with  equal  truth  had  the  term 
been  500  years  instead  of  ninety-nine  years.  By 
the  interpretation  clause  of  the  Colonial  **  Local 
Government  Act,"  the  words  "  owner  of  any  rate- 
able property  "  are  declared  to  mean  **  the  person 
for  the  time  being  entitled  to  receive,  or  who,  if 
the  same  were  let  to  a  tenant  at  a  rack  rent,  would 
be  entitled  to  receive  the  rack  rent  thereof ;  "  and 
by  the  290th  section,  unpaid  rates,  in  default  of 
payment  by  the  occupier,  may  be  reoovered  from 
snch  owner.  It  was  conceded  that  if  the  respon- 
dent should  let  the  land,  the  tenant,  as  occupier, 
would  be  liable  to  berated;  and  it  seems  plain 
that  if  such  tenant  were  in  default,  the  rates 
might  be  reoovered  from  the  respondent  as, 
within  the  meaning  of  the  Act,  the  owner  of  the 
land.  Undoubtedly  if  a  grant  were  made  by  the 
Crown  to  its  own  nominee,  as  a  bare  trustee  for 
exclusively  public  purposes,  it  might  properly  be 
held  that  tne  land,  within  the  meaning  of  the 
exemption,  was  still  the  property  of  the  Crown. 
But  IS  that  the  character  of  the  respondent's 
holding  P  In  coming  to  the  consideration  of  this 
question,  their  Lordships  assent  to  what  was  sug- 
gested by  Mr.  Thesig^r,  in  his  able  argument, 
that  the  two  questions  of  property  and  public  nae 
in  some  degree  run  into  each  other.  It  is  not  easy, 
nor  is  it  necessary  to  define,  generally,  what  is 
meant  by  the  words  of  the  exemption  "  the  property 
of  the  Crown  used  for  public  purposes,'  though 
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landtuiAd  for  the  pubic  Ber^ioe,  or  as  a  public 
park,  may  be  mentioned  as  instances  which  woald 
clearly  fall  within  them.    Bat  it   may  well  be 
doubted,  whether  a  raoecoarse  to  be  emoyed  by 
those  only  of  the  pnblio  who  are  able  and  willing 
to  pay  for  admission  (all  others  being  liable  to  be 
punished  as  trespassers — sect  21)  can  be  deemed 
to  be  BO  U9ed.    Their  Lordships,  however,  do  not 
think  it  necessary  to  decide  the  appeal  on  this 
point,  being  of  opinion  that,  in  order  to  bring  the 
case  within  the  exemption,  the  respondent  ought 
to  show  that  the  land  was  used  solely  for  public 
purposes,  without  any  beneficial  occupation  by 
individuals ;  and  this,  they  are  of  opinion,  he  has 
failed  to  do.    The  Chief  Justice  of  tne  colony  took 
this  view  of  the  exemption  in  a  case  where  the 
toUs  of  a  bridge  had  been  let  for  seven  years  to  a 
(milder,  to  enable  him,  it  was  said,  to  repay  him- 
self the  cost  of  building  it.    The  bridge  having 
been  found  to   be  the  property  of  the   Queen, 
Stawell,  G. J.,  said,  "  The  onlv  question,  therefore, 
is  whether  it  was  used  for  public  purposes.    To  be 
deemed  so,  it  must  be  purely  anci  solely  used  for 
such  purposes.    Here  the  |>ublic  had,  no  doubt,  a 
light  of  passage  over  the  bridge,  but  only  on  pay- 
ment of  a  toll,  so  that  it  was  not  for  public  pur- 
poses only,  it  subserved  a  private  purpose  also, 
and  was,  therefore,  rateable :      {Hanna  v.  Seymowr 
Rood  Board,  2  W.  W.  &  A.  B.  93.)    The  respon- 
dent's trust  is  two-fold.    He  holds  in  trust  for  the 
club  and  for  the  purposes  of  the  special  Act.    No 
doubt  there  is  some  indication  in  the  Act  that  these 
purposes  were  of  a  public  nature.    The  sanction  of 
the  governor  in  council  required  for  the  bye-laws, 
and  the  power  given  to  the  same  authority  to  repeal 
them,  the  audit  of  the  accounts  by  an  au^tor 
appointed     by    Government,    and     the     direc- 
tion  that  the   accounts    shall    be   open   to  the 
public,   tend  to  show  that  in    some    sense    the 
racecorse  is  what  it  is  called,  "a  public   race- 
course;"   but  these    are    not   condusive  tests, 
since  some  commercial  companies  of  a  public  or 
quasi  public  nature  have  been  made  subject  by 
statutes  to  not  dissimilar  conditions.     Bat,  to- 
other with  the  trust  for  these  purposes,  there 
IS  the  trust  for  the  club,  and  it  is  plain  that  there 
are  many  special  privileges  and  profits  to  which 
the  members  of  the  cloo,  as  sacn,  are  entitled, 
differing  in    kind  from   any  which  the  general 
public  can  enjoy.    Nor  were  these  privileges  con- 
lerred  without  consideration.     The  members  of 
the  dub  had  voluntarily  expended  large  sums  of 
their  own  money  in  buildings  and  other  improve- 
ments before  the  land  became  vested  in  them,  and 
proposed  to  spend  farther  moneys  for  the  same  pur- 
pose. It  was,  therefore,  not  unreasonable  that  they 
should  have  special  privileges,  and  un  interest  in 
the  profits  to  be  derived    from  the  raoecoarse. 
Thus  the  24th  claase  enables  the  committ<ee,  in 
framing   the  byelaws  prescribing    the  tolls  and 
charges  to  be  taken  on  admission,  to  exempt  the 
members  of  the  club  wholly  or  in  part  from  sach 
tolls  and  charges;    and,  although    the  byelaws 
have  not  been  produced,  it  was  not  denied  that 
this  exemption  has  been  made.    There  is  nothing 
in  the  terms  of  the  trust  (if  no  byelaw  was  made 
to  the  contrary)  to  prevent  the  members  of  the 
dub  haying  access  at  all  times  to  the  racecourse 
and  the  buildings  on  it  without  payment:  and 
they  have,  as  stated  in  the  case,  certain  privileges 
**  so  far  as  the  grand  stand,  saddling  paddock,  and 
hill  are  co  Deemed."    It  is  true  the  members  pay  an 


annual  sum  of  51. ;  but  this  is  obviously  the  sub- 
scription to  the  club,  and  in  respect  ol  it  they,  as 
members  of  the  dub,  obtain  priTileges  of  an  ex- 
clusive character,  greatly  coveted  and  valued  by 
those  engaged  in  racing  pursuits,  which  constitute 
a  beneficial  enjoyment  of  the  land  beyond  that  d[ 
the  general  public.    Farther,  the  dub,  as  a  dub, 
has  a  pecuniary  interest  in  the  rents  and  profits 
of  the  racecourse.    The  Act  contains  no  express 
trust  for  the  appropriation  of  these  profits,  but  a 
trust  may  be  implied  fh>m  the  24th  section  that 
they  should  be  applied  to  the  maintenance  of  the 
racecourse,  and  the  use  of  it  for  racing  purposes. 
No  provision  is  made  for  the  appropriation  of  the 
surplus  profits  after  these  purposes  are  fulfilled, 
and  their  Lordships  see  no  reason  to  suppose  that 
they  might  not  be  properly  applied  to  repay  the 
'moneys  which  the  dub  may  have  expended  for 
the  buildings  placed  upon  the  land.    This  would 
obviously  be  a  benefit  to  its  members  derived 
from  the  profits  of  the  land.    Not  only  so,  but  by 
express  provision  of  the  44th  section,  on  the  con- 
tingency of  the  land  reverting  to  the  Grown  in 
case  it  shall  cease  to  be  used  as  a  racecourse,  the 
dub  would  receiye  a  large  pecuniary  benefit  in 
being  paid  the  value  of  ^1  the  buildings  on  the 
land.    It  is  evident  that  the  cost  of  these  build- 
ings might  have  been  defrayed  entirely,  or  in 
great  part,  out  of  the  profits  derived  from  the 
racecourse.    In  addition  to  any  moneys  which  the 
club,  out  of  its  own  funds,  may  have  spent  on 
buildings,  either    before  or  after   the  Act,    the 
15,0002.  which  the  respondent  was  empowered  to 
borrow  on  the  credit  of  the  tolls  and  rents,  mav 
have  been  expended  for  the  same  purpose.    All 
buildings  thus  placed  on  the    land  were  to  be 
maintained    out    of    the    profits    of    the    race- 
course, and  the  money  borrowed  to  erect  them 
might  have  been  wholly  repaid  from  the  same 
source;    yet    in    the    event    of    the    cesser    of 
the    term,    the    respondent    would    receive    in 
money  the   full    value   nf   all    those    buildings. 
The  only  trust  declared  of  this  money  is  ''for 
the    club."     Its   members,    therefore,  would  be 
absolutely  entitled  to  it,  subject  to  no  obligation 
to  apply  it  to  any  public  purpose  whatever.    The 
judges  below  do  noc*  deny  that  a  beneficial  interest 
may  accrue  to  the  club  in  this  respect ;  but  say 
that  as  a  forfeiture  and  consequent  res  a  mption  are 
not  to  be  presumed,  "they  are  not  to  suppose 
that  the  value  of  the  buildings  will  be  received  by 
the  club."     Such  a  contingency,  however,  might 
very  possibly  happen.     Supposing  the  profits  to 
be  innufi^cient  to  maintain  the  racecourse,  it  is  not 
likely  the  club  would  keep  it  open  at  a  loss,  and 
resumption  might  then  take  place.    Besides,  these 
provisions,  coupled  with  those  already  commented 
upon,  afford  tests  for  determining  whether  or  not 
the  land  was  vested  in  the  respondent  as  a  bare 
trustee,  for  a  public  purpose  only.    The  respon- 
dent's counsel  sought  to  support  their  contention 
that  the  use  of  land  as  a  racecourse  was  a  public 
purpose  by  referring  to  the  6th   clause  of  the 
Victoria    Land    Act    1869,    which    enables    the 
governor  to  reserve  irom  sale  Crown  lands  which, 
in  his  opinion,  are  required  *'  for  any  public  pur- 
pose whatsoever,"   or  "  for  the  recreation,   con- 
venience, or  amusement  of  the  people ;  *'   but  a 
comparison  of  this  clause   with   the  exemption 
clause  of  the  Local  Government  Act  does  not 
assist  the  respondent.    The  words  "for  the  re- 
creation, &c.,  of  the  people  **  are  not  found  in  this 
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exemption  clause,  and  the  introddotion  of  them 
intO'  the  6th  olanse  of  the  Laud  Act,  indicates 
that  the  previous  words  "  for  any  puhllc  purpose  " 
may  have  heen  used  in  a  sense  which  would  not 
include  objects  of  this  nature.    It  is  unnecessary 
to  refer  at  leuffth  to  the  English  decisions.     In  | 
this  country  the  exemption  of  Grown  property 
rests  on  the  omission  in  the  Foor  Law  Acts  of 
any  words  to  bind  the  Grown.    In  Victoria  the 
exemption   is    defined   and   limited  by   express 
enactment.    So  the  class  of  cases  in  England, 
which  declared  that  land  used  for  public  pur- 
poses, and  from  which  the  occupiers  derived  no 
individual  profit   was  exempt  from   rateability, 
derived  their  authority  simply  from  being  de- 
cisions of  the  courts.    These  decisions  were  swept 
away  by  the  judgment  of  the  House  of  Lords  in 
the  Mersey  Docker.  Cameron  (11  H.  of  L.  Gas. 
443),  which  determined  in  effect  that,  except  in 
the  case  of  the  Grown,  a  liability  to  be  rated  at- 
tached upon  every  occupation  from  which  benefit 
is  derived,  although  the  occupation  was  for  pur- 
poses which  might  be  deemea  to  be  of  a  public 
nature.    Even  when  the  above-mentioned  class  of 
oases  was  considered  to  declare  the  law.  Lord 
Gampbell,  in  Beg,  v.  Harrogate  (2  E.  &  B.  184), 
said,  **  You  have  to  show  that  all  the  purposes  to 
which  the  money  was  applied  are  public."    Their 
Lordships  will  humbly  advise  Her  Majesty  that 
the  judgment  of   the  Supreme  Gourt  and  the 
decision  of  the  Gourt  of  General  Sessions  be  re- 
versed;  and  the  Gourt  of  Sessions  having  re- 
served the  question  of  the  amount  of  the  rate 
until  the  question  of  the  liability  of  the  respon- 
dent to  be  rated  had  been  decided  by  the  Supreme 
Gourt,  they  will  further  advise  her  Majesty  to 
direct  that  the  case  be  remitted  to  the  Court  of 
General  Sessions,  with  a  declaration  that  the  re- 
spondent is  liable  to  be  rated  for  the  raoeconrse, 
for  the  purpose  of  that  court  determininff  the 
amount   of    the    assessment.      Their    Lordships 
think  that  each  party  should  pay  his  own  costs  in 
the  Supreme  Gourt ;  and  her  Majesty  will  there- 
fore be  further  advised  to  direct  that  the  costs  (if 
any)  which  may  have  been  paid  by  the  appellants 
to  the  respondent,  under  the  rule  of  the  Supreme 
Gourt  of  the  4th  July  1876,  be  repaid  by  the  re- 
spondent to  the  appellants.  The  respondent  must 
also  pav  to  the  appellants  the  costs  of  the  appeal 
to  her  Majesty. 

Solicitor  for  the  appellants,  Thomas  Bandall. 
Solicitors  for  the  respondent,  Tamplvn,  Tayler, 
and  Joseph. 


OBOWV  CASES   BE8EBVED. 

Beportad  by  Jomr  Thompbov.  Baq.,  Burteter«t-Liw. 


Saturday,  June  9, 1877. 

(Before  Lord  Golebidoe,  G. J.,  Mellor,  J.,  Lush,  J., 
Denmah,  J.,  and  Pollock,  B.) 

Beg.  v.  Bsll  and  Jordan. 

Larceny — Proof  of  ownership  of  property — Official 
liquidator  of  a  tradhhg  compomy, — Windi/ng-up. 

An  vndiclment  charged  the  prisoners  with  eteoling 
brasSy  ifie  property  of  H.  The  evidence  was  that 
the  brass  was  tJie  property  of  a  trading  company 
{limited),  and  that  it  was  seen  on  the  company's 
premises  about  twelve  days  before  it  was  missed 
on  the  2^h  March  1877 ;  that  the  company  was 
being  wound-up;   and  that  H.  was  the  official 


liquidaior.    A  copy  cfthe  London  QaaMOi  daUd 
iSth  May  1877,  was  produced,  which  siated  ihcU 
ai  a  specMl  meeting  of  the  company  duly  eonvened, 
and  at  a   subse^pient  special  general  meeting 
(ApfU  2bth)  a  resolution  was  pctssedfor  winding^ 
tip  the  compcmy  voUmtari^,  and  that  H,  and  B. 
Were  anointed  liquidators  at  the  epeeial  general 
m£et{ng4 
Meld,  that  this  evidence  did  not  prove  that  ihe  broee 
was  the  property  qfH.  as  laid  in  the  indictment 
Case  reserved  for  the  opinion  of  this  Gonrt  at  the 
West  Biding  Yorkshire  quarter  sessions. 

1.  These  prisoners  were  tried  before  me  at  the 
Spring  General  Quarter  Sessions  of  the  Peaost 
for  the  West  Biding  of  the  county  of  York,  holdeo 
at  Wakefield,  on  the  second  day  of  April  1877,  on 
an  indictment  which  charged  John  Bell  with 
feloniously  stealing,  on  the  2drd  March  1877, 
600  weight  of  brass,  the  property  of  Henr]^  Hart; 
uid  Patrick  Jordan  with  feloniously  receiving,  on 
the  said  last  mentioned  day,  the  same  property. 

2.  In  order  to  prove  that  the  said  Henry  Hart 
was  the  owner  of  the  property,  the  subiect  of  the 
indictment,  William  Y  amey  was  called  as  a  wit- 
ness, and  swore  that  he  had  been  the  secretary  of 
the  Gardigan  Lxm,  Steel,  and  Wire  Gompany 
(Limited)  down  to  the  time  of  the  winding-up  A 
the  said  company,  as  mentioned  in  the  notice  in 
the  London  CUizette  set  out  below.  That  the  said 
company  carried  on  business  at  Brightside-lane^ 
Sheffield;  that  the  said  Heniy  Hart  was  the 
official  liquidator  of  the  said  company,  and  that  he 
(witness)  saw  the  brass  mentioned  in  the  indict- 
ment safe  on  the  12th  March  1877,  at  the  said 
place  of  bnsmess  in  Brightside-lane,  and  that  he 
missed  it  on  the  24th  March  1877.  He  also 
produced  a  cop^  of  the  London  Chizette  of  the 
19th  May  1876,  m  which  appeared  the  following 
notice. 

The  OMdigan  Iron,  Steal,  and  Wiie  Oompaaf 

(limited). 

Notioe  is  hereby  given  that  at  a  epeeial  general 
meetlDg  of  members  of  the  Cardigan  Iron,  Steel,  and 
Wire  Company  (Limited)  dnly  oonvened  and  held  at  the 
Cntlere-hall,  Sheffield,  in  the  oonnty  of  York,  on  the  4lh 
April  1876,  and  at  a  rabsequent  epeeial  geaacal  mectlag 
of  members,  also  doly  ooavened  and  held  at  theOntlera- 
hall,  in  Sheffield  aforesaid,  on  the  25th  April  1876,  the 
following  resolution  was  daly  passed  and  oonfirmed. 

That  we  agreement  dated  the  13th  Maroh  1876,  and 
made  between  the  Cardigui  Iron,  Steel,  aad  Wirs  Cooi- 
pany  (Limited),  of  the  one  part,  and  Joseph  Agnes  ead 
Edwin  Parker  and  William  Booth  and  Joeeph  Croft  aad 
Francis  Day  and  James  Boos  Cave  and  Humphrej^ 
Turner  and  Benjamin  Jones,  of  the  other  part,  be  and  la 
hereby  oonfirmed,  and  that  the  oompany  be  wonad-up 
volnntarily  in  acoordanoe  with  the  terms  of  snidh  agree- 
ment. 

And  at  the  said  subsequent  special  general  meofcing  the 
following  reeolntion  was  doly  passed. 

(2.)  That  Messrs.  Henry  Uaxt  and  Bobert  HeniT  Sharp 
he  and  are  hereby  appointed  liqnidators  of  the  Cwrdigaii 
Iron,  Steel,  and  Wire  Company  (Limited). 

B.  H.  Shabf,  Ghalrmaa.  _ 

3.  The  certificate  of  incorporation  of  the  eaid 
company  was  not  prodnoed,  and  no  other  evidence, 
verbal,  or  documentary  was  ffiven  or  tendered  to 
prove  that  the  said  Henry  Qart  was  the  owner  of 
the  property  mentioned  in  the  indictment. 

The  counsel  for  the  prisoners  objected  to  the 
production  of  the  said  copy  of  the  London  Chusette 
as  evidence  of  the  matters  stated  in  the  above 
notice,  inasmuch  as  it  was  not  made  evidence  of  the 
truth  of  its  contents ;  nor  was  it  the  proper  evi- 
dence of  the  voluntary  winding-up  ol  a  limited 
joint  stock  company  or  of  the  appointment  of  an 
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official  liqnidator  in  suoh  winding-np  under  the 
provisions  of  the  Joint  Stock  Companies  Act  1862 
and  1867,  or  either  of  them,  or  any  other  statatory 
enactment;  and  that  the  JjmdUm  GkueUe  is  not 
evidenoe  of  the  tmth  of  the  oontents  of  a  notice 
inserted  in  it  except  by  virtae  of  some  statutory 
^nactmei^ 

1.  That  there  was  no  eridenoe  to  go  to  the  jury 
of  the  existence  of  the  Cardigan  Iron,  Steel,  and 
Wire  Company  (Limited),  no  certificate  of  incor- 
poration being  prodaoed. 

2.  That  the  oop^  of  the  London  QaxetU  produced 
was  not  eridenoe  m  this  case,  and  did  not  prove 
the  existence  of  the  said  company. 

3.  That  if  there  was  evidence  to  go  to  the  jury 
of  the  existence  kA  the  said  company,  that  it  ought 
to  have  been  proved  that  Henry  Hart  was  the 
official  liquidator  of  the  said  company,  that  there 
was  no  evidence  to  go  to  the  jury  of  this,  and  that 
the  cop^  of  the  London  QaaeUe  produced  did  not 
prove  tms. 

I  declined  to  stoo  the  case  and  left  it  to  the  jury, 
and^  they  retumea  a  general  verdict  of  guilty 
against  both  prisoners,  but  I  deferred  passing 
sentence  until  the  opinion  of  the  Court  lor  the 
Consideration  of  Crown  Cases  Beserved  could 
be  had  upon  the  points  submitted  on  behalf  of  the 
prisoners,  and  granted  bail. 

The  opinion  of  the  Court  is,  therefore,  requested. 

1.  Whether  the  prisoners  were  properly  con- 
victed, or 

2.  Whether  the  conviction  ou^ht  to  be  quashed 
upon  the  objections,  and  the  points  or  any  of  them 
submitted  by  the  counsel  for  the  prisoners  at  the 
bar. 

Hbnrt  Lsatham,  Depnt}[  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  CoLBBiDOX,  C.J. — It  appears  to  us  to  be 
clear  that  there  was  no  evidence  which  could  be 
fidrly  left  to  the  jury  to  show  that  the  brass  stolen 
was  the  propertv  of  the  prosecutor  Hart,  or  that 
he  had  ever  dealt  with  it  as  his  property.  The 
evidence  was  sufficient  to  show  that  he  might 
have  had  a  tiUe  to  the  property,  but  fails  to  show 
that  he  had  ever  taken  possession  of  it. 

The  rest  of  the  court  concurred. 

Oonviotion  qwuhed. 


S^ni^ttmt  (!Donrt  of  Jiibkaturt. 


COURT   OF   APPEAL. 
SITTINGS  AtIlINCOLN'S  INN. 

Itoportod  by  H.  Pkat,  Eiiq.  Bunriator-at-lAW. 


Tuesday,  April  24, 1877. 

(Before  Jaxxs  and  Mxlubh,  L.  J  J.,  and  Bagoallat, 

JJL) 

Holms  v.  Guy. 

OharUy — Endowed  echool — Ditmiseal  of  achool- 
maeUr — Action  of  ejectment  hy  govemore  of 
eehool  against  maeter — Consent  of  Gha/rity  Com,- 
missioners — "  8uU  or  other  proceeding** — Charit' 
ahU  'IWusts  Act  1853  (16  ^  17  Vid.  c.  137),  «.  17. 

An  action  by  the  governors  of  an  endowed  school 
against  the  schoolmaster,  whom  they  had  dit- 
missed,  praying  for  an  injunctiftn  to  restrain  him 
from  teaching  in  ihe  school^  and  from  remaining 


in  oecupaHon  of  the  school  house  or  the  land 
belonging  thereto,  is  not  a  **suit,  petition,  or 
other  proceeding**  within  the  fheaning  of  ihe  17ih 
section  of  the  Uharitable  Trusts  Act  1863,  so  as 
to  render  U  demurrahle  on  the  ground  of  (he 
governors  having  commenced  the  action  wUhoui 
having  previously  obtained  the  sanction  of  the 
Chartty  Commissioners. 
Decision  of  Jessel,  M.B.,  affi^rmed. 
This  was  an  appeal  from  the  decision  of  Jessel, 
M.B. 

The  hearing  in  the  court  below  is  reported  ante 
{p.  306),  where  the  facts  of  the  case  are  sufficiently 
stated. 

The  Master  of  the  Bolls  held  that  the  action, 
which  w^s  brought  in  the  Chancery  Division  by 
the  governors  of  the  Ashby  Endowed  Grammar 
School  against  the  master,  whom  they  had  dis- 
missed, pra^in^  for  an  injunction  to  restrain  him 
from  teachmg  m  the  school,  or  for  remaining  in 
occnpation  of  the  school  house  and  land  belonging 
thereto,  was  not  a  ''suit  or  other  proceeding" 
within  the  17th  section  of  the  Charitable  Trusts 
Act  1853,  so  as  to  render  it  neccHsary  for  the 

governors  to  obtain  the  consent  of  the  Charity 
ommissioners  before  oommencfng  the  action. 
From  this  decision  the  defendant  appealed. 
Inee,  Q.C.and  8hebbeare,{oT  the  appellant. — ^The 
words  of  the  17th  section  of  the  Charitable  Trusts 
Act  are  very  wide,  and  require  a  certificate  of 
the  Board  of  Cluurity  Commissioners  to  be  ob- 
tained before  the  institution  of  an^  suit  "  for  ob- 
taining any  relief,  order,  or  direction,  concerning 
or  relating  to  any  charity,  or  the  estat-e,  funds, 
property,  or  income  therec^."  The  present  action 
is  clearly  one  for  obtaining  relief  concerning  a 
a  charity  within  the  meaning  of  the  section. 
[Mellish,  L.J. — ^According  to  your  construction 
of  the  section,  it  would  take  away  all  the  power 
of  the  trustees  in  dealing  with  the  charity.  Jambs, 
L.J. — The  case  made  by  the  statement  of  claim  is, 
that  the  defendant,  having  been  dismissed,  is  a 
mere  trespasser.  The  action  is  therefore  a  mere 
action  of  ejectment,  and  it  surely  cannot  be  con- 
tended that  the  17th  section  of  the  Act  was  in- 
tended to  apply  to  an  action  of  that  kind.]  The 
language  of  the  section  is  imperative.  It  forbids 
the  institution  of  any  suit  until  the  sanction  of 
the  Charity  Commissioners  has  been  obtained. 
They  referred  to 

BraundY.  Barl  of  Devon,  19  L.  T.  Bep.  N.  a  181 ; 

L.  Bep.  8  Ch.  800 ; 
The  Atiomsy.Qeneral  v.   Hinsnnan^  2  Jao.  4  W. 

270; 
The  Charitable  Tnuts  Aot  1860  (23  A;  24  Yioi  c.  186), 
B.  14 

Fischer,  Q.C.  and  Cutler,  for  the  respondents, 
were  not  called  upon. 

James,  L.J. — I  do  not  think  that  this  is  a  case 
in  which  it  was  requisite  for  the  governors  of  the 
school  to  obtain  the  certificate  of  the  commis- 
sioners before  commencing  the  action.  It  is 
obvious,  from  the  nature  of  the  17th  section  of 
the  Act  (16  &  17  Vict.  c.  137),  that  it  was  never 
intended  to  incerfere  with  the  rights  or  powers 
of  the  trustees  of  a  charity  in  their  character 
of  owners  of  property,  or  to  inteHere  with 
their  rights  as  masters  employing  servants.  The 
object  of  the  section  in  question  was  to  prevent 
strangers  from  commencing  expensive  suits 
or  other  proceedings  in  Chancery  for  the  purpose 
of  raising  a  complaint  against  the  management  of 
a  charity,  or  of  preventing  anyone  from  coming 
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in,  as  is  indicated  in  Sir  Samuel  Bomilly*8  Act,  or 
as  in  this  case,  for  the  purpose  of  complaining 
aeunst  the  trustees  for  improperly  dismissing  a 
Bohoolmaster.  Proceedings  of  this  sort  are  not 
such  proceedings  as  strangers  ought  to  take  un- 
less the  Charity  Commissioners  are  first  satisfied 
that  they  should  be  taken.  Bat  the  object  of  the 
section  was  not  to  prevent  the  trustees  of  a 
charity  from  bringing  an  action  of  ejectment 
against  a  tenant  holding  over,  or  to  prevent  an 
action  on  the  covenant  against  a  tenant  who  will 
not  pay  his  rent,  or  to  prevent  the  taking  of 
proceeaings  by  way  of  distress  against  a  de- 
lanltinff  tenant,  or  to  prevent  them  from  taking 
proceeding  against  a  man  who,  as  here,  has 
been  dismissed  from  his  office,  and  yet  will  persist 
in  presenting  himself  there,  and  in  thrusting  him- 
seli  on  the  property  of  the  charity — ^the  object  of 
the  section  was  not  to  prevent  the  trustees  of  a 
charity  from  taking  such  proceedings  as  these 
without  having  first  obtainea  the  sanction  of  the 
Charity  Commissioners.  These  are  actions  at  law 
to  which  the  Act  of  Parliament  was  not  intended 
to  apply.  It  may  be  said  that  there  is  a  case  to  be 
triea,  that  the  allegations  in  the  statement  of 
claim  are  not  well-founded,  and  that  the  school- 
master is  entitled  to  retain  his  office,  on  the  ground 
that  he  was  not  properly  dismissed.  That  case 
cannot,  however,  be  raised  by  demurrer,  bat  must 
be  raised  by  way  of  defence  to  the  statement  of 
claim.  The  order  of  the  Master  of  the  Bolls  must, 
therefore,  be  affirmed,  and  the  appeal  dismissed 
with  costs. 

Mbllxsh  L.J.,  and  Baggall^y  J.A.  concurred. 

Appeal  accordingly  dismissed  with  costs. 

Solicitors  for  the  appellant,  Kynaston  and 
Oasquet. 

Solicitors  for  the  respondents,  Johnston  and 
Harrison. 


Friday,  Feb,  16, 1877. 

(Before  Mellos  and  Lush,  J  J.) 

The  Diss  IJ&ban  Sanitary  Authobitt  v. 

Aldrich. 

Justice  of  the  peace — Power  to  staJte  case — 20  Sr  21 
Vict  e.  43,  «.  2— Pu&Iic  Health  Act  1875  (38  ^ 
39  VicL  c.  55),  s,  305. 

The  power  of  justices  to  grant  or  refuse  an  order 
enahling  a  local  authority  to  enter  lands  under 
sect  305  of  the  Public  Health  Act  of  1875  is 
whoUy  discretionary,  their  decision  being,  there* 
fore,  final. 

The  plaintif  applied  to  the  justices  under  sect,  305 
of  the  Public  JECeaUh  Act  for  an  order  authorising 
them,  as  the  local  authority,  to  enter  upon  certain 
lands  of  the  dffendant  for  the  purposes  of  the 
Act.  The  application  was  dismissed,  but  the 
justices  stated  a  case  under  20  ^  21  Vict.  e.  43, 
s.  2,  for  the  opinion  of  this  court 

Held,  that  the  justices  had  no  power  to  stale  a 
case,  as  this  was  not  the  determination  of  a 
complaint  within  20  ^  21  Vict,  c  43,  s.  2. 

Thb  plaintiffs  intended  to    constroct   a   certain 

aewer  unde;r  powers  given  to  them  by  the  Public 


Health  Act  1875,  and  upon  the  report  of  their 
surveyor  that  it  was  neoessarj  to  enter  upon 
defendant's  land  for  that  purpose,  thej  served  the 
defendant  with  notice  to  that  effect ;  he  refused 
to  allow  them  to  enter,  whereupon  they  applied 
to  the  ^justices  in  petty  eessions  for  an  order 
authorising  them  "to  enter  into,  through,  or 
under  the  defendant's  land,  for  the  purpose  of  lay- 
ing down  an  extension  sewer  for  the  purpoeee  of 
the  Public  Health  Act  1875.  By  sect.  305  of  the 
Act,  "  if  no  sufficient  cause  is  shown  against  the 
application,  the  coart  may  make  an  order  accord- 
ingly." The  justices  dismissed  the  application, 
but  stated  a  case  for  theopirion  of  the  court,  as  to 
whether  they  were  right  in  law  in  doing  bo. 

WiUs,  Q.C.  (Hannen  with  him),  for  the  defen- 
dant, raised  the  preliminary  objection  that  the 
court  had  no  iurisdiction,  as  the  case  was  not 
within  20  A  21  Vict.  o.  43,  s.  2,  which  gives  the 
justices  power  to  state  a  case.  It  enacts  that, 
'*  After  the  hearing  and  determination  by  a  justice 
or  justices  of  the  peace  of  any  information  or  com- 
plaint which  he  or  they  have  power  to  determine 
m  a  summary  way,  by  any  law  now  in  force,  or 
hereafter  to  be  made,  either  party  to  the  proceed- 
ings before  the  said  justice  or  justices,  may,  if  dis- 
satisfied with  the  said  determination  as  being 
erroneous  in  point  of  law,  appl^r  in  writing  .  .  . 
to  the  said  justices  to  state  and  sign  a  case  setting 
forth  the  grounds  of  such  determination,"  &e.  Here 
there  was  neither  an  information  nor  complaint. 
The  application  was  merely  for  a  licence  to  enter 
defenoant's  land.  The  justices  "  may  "  make  the 
order — it  is  not  "  shall  make  the  order — whether 
they  make  the  order  or  not  rests  wholly  on  their 
discretion.  There  is  no  cause  of  "complaint" 
against  a  man  because  he  insists  upon  his  own 
rights. 

LumUy,  for  the  plaintiffs. — ^The  functions  o£ 
the  justices  under  sect.  305  are  not  purely  discre- 
tionary, but  they  are  to  a  certain  extent  judiciaL 
They  have  to  determine  whether  the  entry  is 
necessary  or  not  for  the  purposes  of  the  authority. 
The  justices  having  exercised  a  judicial  function, 
20  &  21  Yict  c.  &,  s.  2,  does  apply.  Besides, 
there  is  a  complaint,  for  the  defendant  obstructs 
by  his  refusal  the  works  of  the  local  authority. 
[Lush,  J. — But  the  defendant  has  not  done  any 
wrong.]  The  16th  section  gives  the  sanitary 
authority  the  right  of  entry  for  the  purpose  of 
making  sewers,  and  this  right  is  obstructed. 
[Lush,  J. — If  they  have  the  right,  what  necessity 
IS  there  for  this  application  P]  The  Act  gives  a 
right  to  enter  under  sect.  16,  and  the  defendant 
refuses  to  allow  that  right  to  be  exercised ;  the 
application  is  then  made  to  the  justices  to  enforoe 
the  right. 

MsLLOR,  J. — If  that  were  a  "complaint"  the 
word  would  apply  to  nearly  every  case  in  which 
the  magistrates  exercise  jurisdiction.  We  have  no 
jurisdiction  to  hear  this  appeaL 

Appeal  dismissed. 

Solicitors  for  plaintiffs.  Sole,  TmrnerSt  and 
Knight. 

Solicitor  for  the  defendant,  Oldman. 


MAGISTRATES'  OASES. 


585 


G.  0a8.  S.] 


BbO.  17.  W.  GOOFXB. 


[0.  Oas.  E. 


CBOWV  CA8B8  BE8EBVED. 

BcpoKted  by  Johv  Tbokpsov.  Eiq..  Bui1stor-«fc-lAW. 


BaJbwrdoAf,  Jtme  9, 1877. 

(Before  Lord  Golebibge,  G.  J.,  Mellob,  J.,  Lush,  J., 
Denhan,  J.,  and  Pollock,  B.) 

Beg.  v.  W.  Goofeb. 

FaUe  pretencee — Proof— Construction  of  a  letter. 

An  indictment  for  false  vreiences  alleged  that  the 

prisoner  falsely  pretended  that  he  was  a  dealer 

vn  potaloes,  and  as  such  dealer  in  a  large  way  of 

business,  and  m  a  position  to  do  a  good  trade  in 

potatoes,  and  able  to  pay  for  large  qua/ntities  of 

potaioes  as  and  when  the  same  might  be  delivered 

to  him. 

The  only  evidence  thereof  was  the  following  letter 

from  prisoner  to  prosecutor : "  Please  send  me  one 

truck    of  Regents  and  one  truck  of  Rocks  as 

sample,  at   your  prices  named  in  yowr  letter. 

Let  them  be  good  quality,  and  then  I  am  sure  a 

good  trade  will  be  done  for  both  of  tbs.    I  will 

remit   you  the  ccksh  on  arrival   of  goods  and 

invoice,*' 

Held,  that  the  false  pretences  alleged  were  proved, 

the  letter  reasonably  eorweying  to  the  mvnd  the 

construction  put  upon  it  in  the  indictment. 

Case  reserved  tor  the  opinion  of  this  Goort  at  the 

West  Biding  of  Yorkshire  Quarter  Sessions. 

At  the  General  Quarter  Sessions  of  the  Peace 
for  the  West  Biding  of  the  county  of  York,  holden 
at  Wakefield,  on  the  2nd  April  1877,  the  defendant 
William  Gooper,  was  indicted  for  and  convicted  of 
having  obtained  8  tons  15  owt.  and  2  qrs.  of 
potatoes,  the  propertjjr  of  one  John  Gellatly,  by 
false  pretences.  Copies  of  the  indictment  and  of 
the  letter  of  order  for  the  potatoes,  signed  by  the 
prisoner  and  addressed  to  John  Gellatly  contain- 
ing the  alleged  false  pretence,  are  sabjoined. 

"West Biding  of  Yorkshire  to  wit.  The  jurors 
for  our  Lady  the  Queen  upon  their  oath  present 
that  William  Gooper,  on  the  17th  Jan.  1877,  at  the 
parish  of  She£Bleld,  in  the  West  Biding  of  the 
county  of  York,  unlawfully,  knowingly,  and 
designedly  did  falsely  pretend  to  one  John  Gellatly 
that  he  the  said  William  Gooper  then  was  a  dealer 
in  potatoes,  and  as  such  dealer  in  potatoes,  then 
was  in  a  large  way  of  business,  and  that  he,  the 
said  William  Gooper,  then  was  in  position  to  do  a 
good  trade  in  potatoes,  and  that  he,  the  said 
William  Gooper,  then  was  able  to  pay  for  large 
quantities  of  potatoes,  as  and  when  the  same 
might  be  delivered  to  him,  by  means  of  which  said 
false  pretences,  the  said  William  Gooper,  did  then 
unlawfully  obtain  from  the  said  John  Gellatly, 
eight  tons,  fifteen  hundred  weights  and  two 
Quarters  of  potatoes,  of  the  goods  and  chattels  of 
the  said  John  Gellatly,  with  intent  therebv  then  to 
defraud,  whereas  in  truth  and  in  fact,  the  said 
William  Gooper  was  not  then  a  dealer  in  potatoes, 
and  was  not  then  as  such  dealer  in  potatoes  in  a 
large  wav  of  business,  and  whereas  m  trutn  and 
in  fact  the  said  William  Gooper  was  not  then  in 
a  position  to  do  a  good  trade  in  potatoes,  and 
whereas  in  truth  and  in  fact  the  said  William 
Gooper  was  not  then  able  to  pay  for  larse  quanti- 
ties of  potatoes  as  and  when  the  same  should  be 
delivered  to  him  as  he,  the  said  William  Gooper, 
well  knew  at  the  time  when  he  did  so  falsely  pre- 
tend as  aforesaid ;  to  the  great  damage  and  decep- 
tion of  the  said  John  GrelTatly,  to  the  evil  example 
of  all  others  in  the  like  case  offending,  against 
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the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  Grown  and  dimity. 

"And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  present  that  the  said  William  Gooper 
afterwards,  to  wit,  on  the  17th  Jan.  1877,  at  the 
parish  aforesaid  in  the  Biding  aforesaid,  did  incur 
a  certain  debt  and  liability  to  one  John  Gellatly,  to 
wit,  a  debt  and  liability  to  the  amount  of 
321, 16s,  Sd.,  as  and  for  the  price  of  certain  potatoes 
supplied  to  him,  the  said  William  Gooper,  by  the 
said  John  Gellatly.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that  the 
said  William  Gooper  in  incurring  the  said  debt  and 
liability,  unlawfully,  knowingly,  and  designedly 
did  obtain  credit  from  the  said  John  Gellatly 
under  false  pretences,  to  wit,  by  falnely  pretending 
to  the  said  John  Gellatly  that  he,  the  said  William 
Gooper,  then  was  a  dealer  in  potatoes,  and  as  such 
dealer  in  potatoes  then  was  in  a  large  way  of  busi- 
ness, and  that  he,  the  said  William  Gooper,  then 
was  in  a  position  to  do  a  good  trade  in  potatoes, 
and  that  he,  the  said  William  Gooper,  then  was  able 
to  pay  for  large  quantities  of  potatoes  as  and  when 
the  same  might  be  delivered  to  him,  whereas,  in 
truth  and  in  fact,  the  said  William  Gooper  was  not 
then  a  dealer  in  potatoes,  and  was  not  then  as  such 
dealer  in  potatoes  in  a  large  way  of  business,  and 
whereas,  m  truth  and  in  fact,  the  said  William 
Gooper  was  not  then  in  a  position  to  do  a  good 
trade  in  potatoes  and  whereas,  in  truih  and 
in  fact,  the  said  William  Gooper  was  not  then 
able  to  pay  for  large  quantities  of  potatoes  as 
and  when  the  same  should  be  delivered  to  him,  ^ai 
he,  the  said  William  Gooper,  well  knew  at  the  time 
when  he  did  so  falsely  pretend  as  aforesaid ;  to  the 
great  damage  and  deception  of  the  said  John 
Gellatly,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  cro¥m,  and 
dignity." 

The  following  was  a  copy  of  the  letter  of  the 
prisoner  to  the  prosecutor : 

Hamerton,  Sheffield,  Jan.  17tli,  1876. 

Dear  Sir, — FleMe  send  me  one  tmok  of  Begenta  and 
one  truck  of  Books  aa  sample  at  yoor  prioes  named  in 
yoor  letter.  Let  them  be  gfood  quality,  then  I  am  sure  a 
good  trade  will  be  done  for  both  of  ns.  I  will  remit  yon 
oash  on  arrival  of  goods  and  invdoe.  Tours  truly, 
William  Coopxb. 

P.S. — I  may  say  if  yon  nse  me  well  I  shall  be  a  good 
oustomer.  An  answer  will  oblige  saying  when  thoy  are 
put  on. 

It  was  amply  proved  in  evidence  that  the 
prisoner  when  he  ordered  the  Regents  and  Bocks, 
which  are  kinds  of  potatoes,  had  no  intention  of 
paying  for  them ;  that  he  held  from  time  to  time 
a  stall  in  the  public  market,  for  which  he  paid  by 
the  day,  and  also  dealc  as  a  huckster  carrying  about 
fruit  in  a  small  cart  drawn  by  a  donkey ;  and 
several  of  the  witnesses,  though  very  well  ac- 
qaainted  with  him  and  his  trade,  were  ignorant 
of  his  dealing  in  potatoes.  The  potatoes  were 
sold  by  the  prisoner  in  part  at  the  railway  station 
at  a  less  cost  than  they  would  have  stood  to  him, 
and  as  to  the  other  part,  when  on  receipt  of  a  tele- 
gram from  the  seller  inquiries  were  made  by  the 
railway  people,  the  prisoner,  who  was  at  the  rail- 
way station  filling  his  saclcs,  lefl  the  potatoes  and 
his  sacks,  and  could  not  be  heard  of  for  several 
weeks,  though  the  police  were  in  active  pearch  of 
him. 
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It  was  contended  by  the  proseoation  that  the 
letter  of  order  of  the  prisoner  amounted  to  a 
representation  that  he  was  a  person  trading  in  a 
considerable  way,  and  that  the  order  given  was  on 
a  scale  consistent  with  his  ordinary  transactions. 
Whereas  his  ordinary  dealings  were  on  a  very 
small  scale,  to  which  the  larse  order  for  potatoes 
was  disproportionate,  and  that  conseauently  the 
prisoner  had  misrepresented  his  real  character 
and  position,  and  thereby  had  made  the  false  pre- 
tence alleged  in  the  indictment.  The  fitlsehood  of 
the  pretence,  supposing  this  constraction  be  cor- 
rect, being  amply  prored  by  evidence. 

I  left  the  case  to  the  jury,  holding  that  the  con- 
tention of  the  prosecntion  was  consistent  with 
law,  but  leaving  it  to  them,  that  if  they  thought 
the  letter  did  not  prove  the  false  pretence,  as 
alleged  in  the  indictment,  the  prisoner  should  be 
acquitted. 

The  jury  convicted,  and  the  prisoner  was  ad- 
mitted to  bail,  to  appear  to  receive  sentence  at  the 
next  Quarter  Sessions  to  be  held  at  Bradford  on 
the  2nd  July  next. 

The  opinion  of  the  Gourt  for  the  Gonsideration  of 
Grown  cases  reserved  is  reauested,  whether  upon 
the  facts  proved  the  defenoant  was  properly  con- 
victed upon  this  indictment. 

Wu.  Aldav, 
Ghairman  of  Quarter  Sessions  for  the  West 
Biding  of  Yorkshire. 

8.  Tennant,  for  the  prisoner. — The  conviction 
cannot  be  sustained.  The  letter  of  the  17th  Nov. 
was  the  only  evidence  in  proof  of  the  fsAae  pre- 
tences alleged  in  the  indictment.  There  was  no 
light  thrown  upon  that  letter  by  any  other  evi- 
dence. It  is  consistent  with  the  statements  in 
the  letter  that  the  prisoner  never  had  up  to 
that  time,  dealt  in  potatoes,  but  that  he  was 
about  to  commence  dealing  in  them.  The  words 
"  sample  "  and  "  a  good  trade  will  be  done  "  all 
have  reference  to  the  future.  To  sustain  the  con- 
viction the  false  pretences  charged  must  be 
necessarily  contained  by  implication  in  the  letter. 
The  words  "I  will  remit  you  the  cash  on  the 
arrival  of  the  goods"  do  not  necessarily  import 
present  ability  to  pay  for  them.  Where  a  person 
obtained  money  by  the  false  pretence  that  he  was 
going  to  pay  his  rent,  it  was  held  not  to  be  a 
false  pretence  within  the  statute :  (Beg.  v.  Lee, 
L.  &  C.  309 ;  9  Gox  G.  G.  304.)  In  Beg.  v.  Jen- 
nieon  (L.  &  G.  157 ;  9  Gox  G.  G.  158),  where  a 
married  man  obtained  money  from  a  woman  by 
falsely  representing  himself  to  be  unmarried, 
although  there  was  no  express  statement  by  him 
to  the  woman  that  he  was  unmarried,  yet  that  was 
necessaril J  conveyed  by  his  promise  to  marry  her. 
In  Beg  v.  Burrows  (11  Gox  G.  G.  258),  on  an  in- 
dictment for  fraudulently  obtaining  goods  in  a 
market  by  falsely  pretending  that  a  room  had 
been  taken  at  which  to  pay  the  market  people  for 
their  goods,  the  jury  found  that  the  well-known 
practice  was  for  buyers  to  engage  a  room  at  a 
public-bouse,  and  that  the  prisoner  pretending  to 
be  a  buyer,  conveyed  to  the  minds  of  the  market 
people  that  she  had  engaged  such  a  room,  and 
that  they  parted  with  their  goods  on  such  belief; 
yet  it  was  held  that  there  being  no  evidence  that 
the  prisoner  knew  of  such  a  practice,  and  the 
case  being  consistent  with  a  promise  only  on  her 
part  to  engage  such  a  room,  and  pay  for  the  goods 
there,  a  conviction  could  not  be  sustained.  The 
cases  of 
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were  also  cited. 

LoeJewood,  for  the  proseoaidon.^-It  ia  soffioisnt 
if,  upon  the  evidence  produced,  the  false  pretences 
will  reasonably  bear  tne  construction  imputed  by 
the  indictment.    They  need  not  be  the  necessary 
implication  from  the   acts  and  conduct   of   tlie 
accused — the   test  is,  what   conclusion  would  a 
man  reasonably  draw  from  themP     In   Bern  v. 
Barnard  (7  G.  &  P.  764),  the  wearing  of  a  com- 
moner's cap  and  gown  at  Oxford  naturally  mig- 
gested   that  the  person   wearing   them   waa   a 
student  at  the  university.   So  here,  the  giving  of  a 
large  order  by  the  prisoner,  and  the  suggestion  tba^ 
a  good  trade  might  be  done,  naturally  conveyed  the 
idea  that  the  prisoner  was  in  a  large  way  of  basi- 
ness.    So  the  promise  to  remit  cash  on  the  arrival 
of  the  goods  naturally  imports  that  the  prisoner 
was  able  to  pay  for  them.    In  Beg,  v.  Oilelt  Black- 
bum,  J.  saio,  "  It  is  not  neoessary  that  the  fiJse 
pretence  should  be  made  in  express  words,  if  the 
idea  is  conveyed."     Taking   tne    whole  of  the 
defendant's  letter  together,  the  idea  was  conveyed 
that  the  prisoner  was  a  dealer  in  potatoes,  in  a 
good  way  of  business,  and  able  to  pay  for  the 
potatoes  he  ordered  on  their  arrival. 
Tennant  was  heard  in  reply. ' 
Lord   GoLEBiDGB,  G.J.— The  <}ueBtion  for  the 
court,  as  I  understand  the  case,  is  whether  there 
was  evidence  upon  which  the  false  pretences  al- 
leged in  the  indictment  could  fairly  be  snstahied. 
The  indictment  alleges  that  the  prisoner  falsely 
pretended  that  he  was  a  dealer  in  potatoes,  and  as 
such  dealer,  then,  was  in  a  large  way  of  business, 
and  that  he  was  in  a  position  to  do  a  good  trade  in 
potatoes,  and  that  he  then  was  able  to  pay  for 
large  quantities  of  potatoes  as  and  when  the  same 
might  be  delivered  to  him,  and  that  a  large  quan- 
tity of  potatoes  was  obtained  by  means  of  those 
false   pretences.    It   is   not   contended    by   the 
prisoner's  counsel  that  if  the  &lse  pretences  were 
truly    alleeed    in    the    indictment    they    were 
negatived    dv   tiie   evidence.    The    question    is 
whether  the  letter  set  out  in  the  case,  which  was 
the  only  evidence  of  the  false  pretences,  sostaizia 
the  allegations  thereof  in  the  indictment.     At 
first  I  was  under  the  impression    that  it  was 
enough  for  the  prisoner  to  show  that  the  false 
pretences  alleged  to  be  conveyed  by  the  letter  to 
the  prosecutor  did  not  necessarily  arise  from  tibe 
letter,  but  that  if  the  letter  would  bear  an  innocent 
construction  the  charge  would  not  be  made  out ; 
but  upon  consideration  I  am  satisfied  tiiat  that 
was  a  mistaken  view,  and  that  it  was  a  question 
for  the  jury  whether  the  false  pretences  alleged 
^d  or  did  not  reasonably  arise  from  the  letter.    I 
have  no  desire  to  protect  persons  who  condnct 
their  business  in  a  loose  and  careless  manner,  but 
at  the  same  time  we  must  be  gpiided  in  our  de- 
cisions by  the  principles  of  the  criminal  law.    The 
true  principle  applicable  to  this  case  was  well 
enunciated  by  Blackburn,  J.,  during  the  coarse  of 
the  argument  in  Beg,  v.  QUea,  "  it  is  not  requisite 
that  the  false  pretence  should  be  made  in  expresB 
words  if  the  idea  is  conveyed."    The  question  in 
all  these  cases  is  what  was  intended  to  be  ooii« 
veyed  to  the  mind  of  tiie  prosecutor  by  the  acts, 
silence,  or  conduct  €i  the  prisoner.    If  a  pnrticiilar 
idea  is  intended  to  be  conveyed  to  his  mind,  and 
was  oonyeyed,  and  if  it  be  ftJse,  the  statnte  is 
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Qomplied  with.  Iii  the  present  case  the  prisoner 
by  his  letter  did  mean  to  tell  the  prosecator,  or  at 
least  it  may  reasonably  and  oonsistently  be  read 
to  tell,  whBit  the  indictment  alleges  to  be  the  false 
pretences  whereby  the  potatoes  were  frandalendy 
obtained.  I  am  of  opinion,  therefore,  that  the 
conviction  was  right,  and  shoald  be  affirmed. 

MsLLOB,  J. — I  am  of  the  same  opinion. 

Lush,  J. — The  substantial  question  is  whether 
there  was  any  evidence  upon  which  the  jury  could 
reasonably  find  that  the  false  pretences  alleged  were 
made  by  the  prisoner.  The  falsity  of  the  pretences 
alleged  was  abundantly  proved,  and  the  only  ques- 
tion isy  whether  there  was  evidence  of  the  pretences 
as  alleged,  in  other  words,  were  those  pretences,  or 
either  of  them,  proved  to  have  been  made  by  the 
prisoner.  There  must  be  a  false  pretence  of  an 
existing  fact  which  may  be  provea  b^  the  act  or 
words  of  the  prisoner,  or  by  both  combined.  If  it 
is  to  be  proved  by  words,  it  is  not  necessary  that 
the  words  should  bear  but  one  meaning — it  is 
sufficient  if  they  are  fairly  capable  of  bearing  the 
meaning  imputed  to  them  in  the  indictment.  In 
this  case  the  c]uestion  is  whether  the  prisoner  in- 
tended, by  his  letter  to  the  prosecutor,  to  coir- 
vey  the  meaning  put  upon  it  in  the  indict- 
ment, and  did  the  prosecutor  so  understand 
the  letter?  If  so,  the  letter  is  just  as  much 
evidence  of  the  false  pretences  charged  as  if 
the  very  words  had  been  in  the  letter.  I  am 
of  opinion  that  this  letter  is  capable  of  the  meaning 
imputed  to  it  by  the  allegations  of  the  false  pre- 
tences in  the  indictment.  If  a  man  orders  goods 
by  a  letter  in  those  terms  without  any  further  ex- 
planation, that  letter  is  fairly  capable  of  the  mean- 
ing of  it  imputed  in  the  indictment.  The  jury 
found  that  it  was  capable  of  that  meaning,  and 
the  letter  was  read  by  the  prosecutor  in  that  sense. 
I  therefore  think  the  conviction  should  be  sus- 
tained. 

Denmah,  J. — I  agree  with  the  judgment  of  the 
court,  but  I  still  entertain  considerable  doubt 
about  one  part  of  the  case.  I  doubt  whether  we 
are  not  gomg  too  far  in  holding  that  the  letter 
contains  a  representation  of  facts.  There  is  one 
statement  in  the  letter  which,  when  construed  by 
one  of  the  decided  cases  may  amount  to  a  false  state- 
ment of  fact,  and  in  that  Tiew  I  think  the  convic- 
tion may  be  upheld,  but  upon  no  other  part  of 
the  letter  do  I  think  that  there  is  any  representa- 
tion of  a  fact.  It  appears  to  me  that  if  the  letter 
had  said  merely,  **  Please  send  me  one  truck  of 
Brents,"  &o,,  ac,  it  would  not  have  been  sufficient 
to  establish  the  false  pretences  alleged.  Then  as 
to  the  latter  clause,  *'  I  will  remit  you  the  cash  on 
arrival  of  the  g^ods,"  that  appears  to  me  to  be  a 
mere  promise  and  not  a  statement  that  the 
prisoner  had  actually  then  the  means  of  remitting 
cash.  But  there  is  an  intermediate  statement. 
"  Let  them  be  good  quality,  then  I  am  sure  a  good 
trade  will  be  done  for  both  of  us,"  which  may  be 
considered  to  be  a  statement  of  fact.  In  Beg.  v. 
QUee  the  prisoner  pretended  that  he  had  power  to 
bring  the  prosecutrix's  husband  back,  and  that 
was  held  to  be  a  statement  of  fac%.  That  warrants 
hb  in  holding  that  where  a  man  is  not  iu  a  position 
to  do  what  he  professes  he  will  do  at  a  given  time, 
be  is  making  a  ialae  statement  of  fact.  The 
indictment  charges  tiiat  the  prisoner  falsely 
pretended  that  he  then  was  able  to  pay  for  large 
qnantities  of  potatoes,  as  and  when  the  same 
might  be  delivered  to  him,  and  that  pretence, 


I  think,  is  proved  by  the  letter.  I  am,  therefore, 
warranted  in  agreemg  with  the  judgment  of  the 
court. 

Pollock,  B. — ^Having  heard  the  whole  of  the 
argument,  I  have  come  to  the  conclusion  that  the 
conviction  should  be  affirmed.  It  is  not  sufficient 
for  the  prisoner  to  show  that  the  letter  might  bear 
another  meaning,  if  it  is  reasonably  capable  of 
bearing  the  meaning  imputed  to  it  in  the  indict- 
ment. It  is  the  duty  oi  the  prisoner  to  show  by 
special  circumstances  that  it  bore  the  construction 
he  contends  for.  I  think  that  the  false  pretences 
charged  may  be  fairly  inferred  from  the  letter,  and 
that  the  conviction  should  be  affirmed. 

Conviction  affirmed. 


Sapnm£  Court  of  Inbitatutt. 

HIGH    COURT   OF   JUSTICE. 
QUEEN'S  BENCH  DIVISION. 

B«ported  bf  J.  H.  Lilt,  Bw.,  Btxri0tar-at-LAW. 

Friday,  April  18,  1877. 
London  School  Boakd  v.  Mubphy. 

EdneoHon — Neglect  of  ehUd  to  attevid  school — PrO' 
eecution  of  parent  under  hye  law — Habitual 
neglect  of  parent  proved — Elementary  Educalion 
Act  1870  (33  ^  3i  Viet  c.  75),  «.  74^Elementary 
Education  Act  1876  (39  ^  40  Vict.  c.  79),  «.  11. 

Where  a  parent  habitually  neglects  to  provide 
instruct'wn  for  his  child,  it  is  not  in  the  dtsoretion 
of  the  local  authority  to  proceed  against  the 
parent  for  a  fine  under  one  of  their  bye  laws,  hiU 
they  are  bound  to  apply,  under  the  EdttcaHon  Act 
of  1876,  to  a  court  ofsvmmarry  jurisdiction  for  an 
order  compelling  the  child  to  attend  some  certifi^ed 
efficient  school. 

By  a  bye  law  made  under  the  powers  of  the  Educa- 
tion Act  of  1870,  s.  74,  the  parent  of  every  child  of 
not  less  than  five,  nor  more  than  thirteen  years  of 
age  is  required  to  cause  such  child  to  attena  school, 
and  by  another  bye  law  under  the  same  section 
every  parent  not  observing  the  bye  law  is  liahle 
to  a  penalty  of  6s.,  which  penalty  is  by  virtue 
of  the  same  section  recoverable  in  a  summary 
mawner. 

By  sect.  11  of  the  Elementary  Educaiion  Act  1876, 
it  is  enacted  thai  "if  the  parent  of  any  child  al>ove 
the  age  of  five  years  habitually  and  toithoui  reason* 
able  excuse  neglects  to  provide  efficient  elemsntary 
instruction  for  his  child,  it  shall  be  duty  of  the 
local  autJiority  to  complain  to  a  court  of  summary 
jurisdiction"  which  court  **  may  order  that  the 
child  do  attend  some  certified  efficient  school 
wiUing  to  receive  him." 

The  child  of  the  defendant  having  failed  to  attend 
school,  the  prosecutors  summoned  him  before  a 
stipendiary  magistrate  under  their  bye  law.  Hie 
facts  proved  at  the  he(vring  of  the  swmmons 
amounted  in  the  opinion  of  the  magistrate  to  an 
"habUtMl  neglect  on  tKe  part  of  the  parent 
within  the  meaning  of  the  lltfi  secti^m  of  the  Act 
of  187 6.  Thereupon  the  ma>gistrate  dismissed  the 
summons  under  the  bye  law,  but  offered  to  grant 
a  summons  under  the  Act. 

Hdd,  that  the  magisiraie  was  right,  and  a  rule 
calling  t«po»  him  iQ  act  under  the  bye  law  die- 
charged. 


588 


MAGISTRATES'  CASES. 


Q.B.  DiT.] 


LoNDOH  School  Boabb  v.  Mubfht. 


[Q.B.  Div. 


This  was  a  rule  ander  11  &  12  Yict.  c.  44,  s.  5, 
calling  upon  John  Bridge,  Esq.,  stipendiary  magis- 
trate oi  the  Wandsworth  and  fiammersmitii  Police 
Coart,  to  show  canse  why  he  should  not  grant  a 
sammons  against  one  J.  Murphj  for  unlawfully 
neglecting  to  cause  his  child  to  attend  school,  in 
contravention  of  a  bye  law  made  by  the  London 
School  Board  under  the  authority  of  the  74th 
section  of  the  Elementary  Education  Act  1870. 

The  facts  were  that  the  School  Board  had 
applied  to  the  magistrate  for  a  summons  against 
J.  Murphy  under  a  bye  law  made  by  them  as  above 
stated.  The  magistrate  had  asked  certain  ques- 
tions of  the  School  Board  Officer  who  applied 
for  the  summons,  and  coming  to  the  conclusion 
from  the  answers  to  such  questions  that  the  parent 
had  habitually  neglected  to  provide  education  for 
the  child,  refused  to  grant  the  summons  appUed 
for,  on  the  ground  that  the  offence  came  within 
the  meaning  of  the  11th  section  of  the  Elementary 
Education  Act  1876. 

The  following  sections  of  the  Education  Acts  are 
material; 

Elementary  Education  Act  1870  (33  &  34  Yict. 
c  75),  s.  74 : 

E?«r7  School  Board  may  from  time  to  time,  with  the 
approval  of  the  ednoation  department,  make  bye  laws  for 
any  of  the  following  pnrpoaea  :  (1.)  Beqniring  the  parents 
of  children  of  enoh  age  not  less  than  five  years,  nor  more 
than  thirteen  ^ears,  as  may  be  fixed  by  the  bye  laws,  to 
cause  enoh  children  (onlese  there  is  some  reasonable 
exonse)  to  attend  school.  ...  (4)  Imposing  penalties  for 
the  breach  of  snch  bye  laws.  .  .  .  Any  proceeding  to 
enforce  any  bye  law  may  be  taken,  and  any  penalty  for 
the  breach  of  any  bye  law  may  be  recovered,  in  a  sum- 
mary manner.  .  .  . 

Elementary  Education  Act  1876  (39  &  40  Yict. 
o.  79),  s.  11 : 

11.  If  flither- 

(1.)  The  parent  of  any  child  above  the  age  of  five 
years,  who  is  under  this  Act  prohibited  from  being 
ttiken  into  full  time  employment,  habitnally  and 
without  reasonable  ezcnie,  neglects  to  provide 
efficient  elementary  instmction  for  his  chQa ;  or 

(2.)  Any  child  is  found  habitnally  wanderinff  or  not 
under  proper  control,  or  in  the  company  of  rogues, 
vagabonds,  disorderly  persons,  or  reputed  crim- 
inals ; 
It  shall  be  the  duty  of  the  local  authority,  after 
dne  warning  to  the  parent  of  such  child,  to  com- 
plain to  a  court  of  sununary  jurisdiction,  and 
such  court  mav,  if  satisfied  of  the  truth  of  such 
complaint,  order  that  the  child  do  attend  some 
certified  efficient  school  ?nlling  to  receive  him  and 
named  in  the  order,  being  either  such  as  the  parent 
may  eeleot,  or,  if  he  do  not  select  any,  then  snch 
public  elementary  school  as  the  court  think 
expedient ;  and  the  child  shall  attend  that  school 
every  time  that  the  school  is  open,  or  in  snch  other 
regular  manner  as  is  specified  in  the  order. 

An  order  under  this  section  is  in  this  Act  referred 
to  as  an  attendance  order. 

Any  of  the  following  reasons  shall  be  a  reasonable 
excuse: 
(1.)  That  there  is  not  within   two  miles,  measured 
according  to  the  nearest  road,  from  the  residence 
of  such  child,  any  public  elementary  school  open 
which  the  child  can  attend ;  or 
(2.)  That  the  absence  of  the  child  from  school  has 
been  caused  by  siokuess  or  any  unavoidable  canse. 
Sect.  50 : 

Where  any  act,  neglect,  or  default  is  punishable  under 
this  Act,  and  also  under  any  other  enactment  or  any  bve 
law  made  a  School  Board  or  other  local  aiithoritv  for  the 
time  being  in  force,  proceedings  may  be  institnted  in 
respect  of  such  act,  neglect,  or  &fault  under  this  Act,  or 
auoh  other  enactment  or  bye  law,  in  the  discretion  of  the 
authority  or  person  instituting  the  proceedings,  so  that 
proceedings  under  one  enactment  or  bye  law  only  be 


instituted  in  respect  of  the  same  act,  neglect,  or  default ; 
and  any  bye  law  made  either  before  or  after  the  oom* 
mencement  of  this  Act  by  any  School  Board  or  othar 
local  authority  under  sect.  74  of  the  Elementary  Ednca- 
tion  Act  1870,  if  otherwise  valid,  shall  not  be  rendered 
invalid  by  reason  that  it  is  more  strinffent  than  the  pro- 
visions of  this  Act ;  and  nothing  in  tnis  Act  shall  pre- 
jndice  the  effect  of  or  derogate  from  any  provisioia 
relating  to  the  committal  of  children  to  industrial  sohodla 
or  the  employment  of  children  contained  in  any  previous 
Act  of  Parlijunent  which  may  be  more  stringent  in  its 
provisions  than  this  Act. 

The  following  bye  laws  {inter  alia)  had  been 
made  by  the  prosecutors : 

No.  2.  The  parent  of  every  child  of  not  leas  than  five 
years  nor  more  than  thirteen  years,  is  required  to  oaoaa 
such  child  to  attend  school,  unless  there  be  some  reason- 
able excuse  for  non-attendsnce. 

No.  7.  Every  parent  who  shall  not  observe  or  shall 
neglect  or  violate  these  bye  laws  or  any  of  them^  shall, 
upon  conviction,  be  liable  to  a  penalty  not  exceeding  5s. 
indudbg  oosts,  for  each  offence. 

Oitaway  showed  cause,  and  argued  that  the 
words  of  the  11th  section  of  the  Elementary 
Education  Act  1876,  were  imperative,  and  left  no 
option  to  the  School  Board  to  proceed  under  the 
bye  law  against  a  person  guil^  of  "habitual 
neglect "  within  the  meaning  of  that  section ;  and 
that  it  followed  from  this  that  as  soon  as  the 
"habitual  neglect"  under  the  11th  section  was 
proved,  the  jurisdiction  of  the  magistrate  to  con- 
vict under  the  bye  law  was  gone. 

Roll,  Q.G.  {FuUarton  with  him)  in  support  of 
the  rule,  argued  that  the  School  Board  had  a  dis- 
cretion to  proceed  under  the  bye  law  or  the  11th 
section  of  the  Act  of  1876,  and  that  the  School 
Board,  and  not  the  court  of  summary  jurisdiction, 
were  the  proper  judges  whether  a  particular  parenli 
ought  to  be  pro^Boded  against  under  the  bye  law  or 
the  statute,  and  they  relied  strongly  on  the  ex- 
press words  of  sect.  50  of  the  Act  of  1876,  by 
which  bye  laws  under  sect.  74  of  the  Act  of  1870, 
were  preserved  intact. 

GocKBURN,  G.J. — I  am  of  opinion  that  the  stipen- 
diary magistrate  was  right.  The  only  question  is, 
whether  the  School  Board  might  have  proceeded 
under  the  bye  law,  or  whether  they  were  bound 
to  proceed  under  the  11th  section  of  the  Elemen- 
tary Education  Act  of  1876.  Now  it  seems  to 
me  that  the  offence  under  the  bye  law  and  the 
statute  are  perfectly  distinct,  the  offence  under 
the  bye  law  being  an  isolated  offence,  and  the 
offence  under  the  statute  being  an  habitual  one. 
If  the  offence  under  the  statute  be  proved,  the 
magistrate  obtains  power  to  deal  with  the  child 
in  the  manner  pointed  out  by  the  statute,  but 
not  otherwise.  The  School  Board,  however, 
maintain  that  they  may  adopt  whichever  mode 
of  proceeding  they  please,  and  this  contention 
is  attempted  to  be  supported  \xj  a  reference  to 
the  50th  section  of  the  Act  of  1876,  by  which  the 

Cowers  of  the  School  Board  to  proceed  under  the 
ye  laws  is  expressly  preserved.  At  first  I  was 
much  struck  by,  the  ai^nment  founded  upon  this 
50th  section,  but  upon  consideration  1  think  that 
the  words  of  the  11th  section  are  too  forcible  and 
express  for  that  argument  to  prevail.  The  lltb 
section  does  not  deal  with  one  act,  but  with  a 
series  of  acts,  and  provides  that  "  it  shall  be  the 
duty  "  of  the  local  authority  to  proceed  against  the 
parent  in  the  manner  and  for  the  purposes  pointed 
out.  Words  like  these  leave  not  one  atom  of 
discretion  in  the  local  authority.  What  happened 
here  was  that  the  School  Board  sought  to  prore 
an  offence  nnder  the  bye  latw,  asd  in  foot  prored 
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an  offenoe  under  the  statute.  That  being  so,  it 
beoame  their  duty  to  prooeed  under  the  statnte, 
and  it  became  the  duty  of  the  magistrate  to  dis- 
miss the  summons  under  the  bye  law.  The  pro- 
tection of  the  child  is  the  main  object  of  this  legis- 
lation, and  that  object  would  not  be  attained  by 
granting  a  summons  under  the  bye  law. 

Mellob,  J. — I  am  of  the  same  opinion.  I  had 
at  first  some  doubt  whether  the  School  Board  had 
not  a  discretion  to  proceed  under  the  bye  law. 
But  when  I  consider  the  whole  policy  of  the  Edu- 
cation Acts,  I  see  that  the  bye  law  applies  to 
ordinary,  and  the  statute  applies  to  extraordinary, 
cases.  The  great  object  of  these  Acts  is  to  secure 
the  education  of  children,  and  that  object  is  sought 
to  be  attained,  in  the  case  of  parents  unable  or 
unwilling  to  have  their  children  educated,  by  the 
wide  and  important  provisions  of  the  11th  section 
of  the  Act  of  1876.  As  soon  as  the  magistrate 
found  that  an  offence  under  the  statute  was  proTed, 
he  was  justified  in  dismissing  the  summons  under 
the  bye  law,  inasmuch  as  the  School  Board  have 
no  power  to  free  themselves  from  the  obligations 
imposed  by  the  11th  section. 

Bvle  dUcharged. 

Solicitors  for  the  School  Board,  Qedge,  Kirhy, 
and  MiUett. 

Solicitors  for  the  Magistrate,  Wcdker,  Mar- 
tineau,  and  Co, 


April  25  and  May  2, 1877. 

Beg.  V,   CUMBBBLEOE  AND    0THBB8. 

Vestry  elerht  remuneration  of — Preparaiion  of 
vdmaUon  Hat — Disallowance  hy  auditor — Union 
Aeseasment  Committee  Act  Amendment  Act  (27 
^  28  Vict,  c,  39),  8.  7— Vestry  Clerks  Act  (13  ^ 
14  Vict,  c.  67),  8,  7. 
By  the  Vestry  Clerks'  Act,  sect  7,  the  vestry  clerk  is 
to  moike  otU,  when  required  hy  the  vestry,  the  poor 
rate,  and  to  cussist  the  chwrchwa/rdens  or  over- 
seers in  preparing  and  making  out  aU  other 
parochial  assessments  or  accounts.  And  hy  the 
Union  Assessment  Committee  Act  Amendment 
Act,  s,  7,  the  overseers  of  a  parish  may  charge 
any  expense  incwrred  hy  them,  with  the  consent  of 
the  vestry,  in  mahmg  otU  any  vaiuaHon  Ust  upon 
the  poor  rate. 
The  vestry  of  the  parish  of  8t.  PauVs,  Covent 
Garden,  having  charged  in  their  accounts  the  swn 
of  1001,  paid  to  their  vestry  clerk  for  vreparing 
the  valuation  list,  the  poor  law  auditor  aisaXLofwed 
the  charge  on  the  grounds  (1),  that  the  pre^ 
.  paring  of  the  vestry  list  was  among  the  statutory 
duties  of  the  vestry  derk,  for  which  his  salary, 
under  the  statute,  was  to  he  taken  as  payment ; 
and  (2)  that  the  charge  was  emeesevve,  in  the 
'  absence  of  partietUar  evidence  that  cmy  person 

had  received  any  part  of  the  1002. 
Held,  hy  Lush,  J,,  thai  the  valuation  list  was  not 
an  assessment,  that  the  amount  charged  mdght 
have  been  and  had  been  sanctioned  by  the  vestry, 
that  the  daim  of  the  vestry  derk  was  not  restricted 
to  disbursements  out  of  pocket,  and  that  a  rule  to 
quash  the  disaUowanee  upon  certiorari  ought  to 
oe  made  absolute. 
This  was  a  rule  to  quash  on  certiorari  the  dis- 
allowance by  Hugh   Lloyd   Boberts,  Poor  Law 
Auditor  o<    the  Metropolitan  Poor  Law  Audit 
Distrioty  of  the  sum  of  1001.  paid  to.  John  Olazton 
Button,  Vestry  Clerk  of  the  Parish  of  St.  Paul; 


Covent  Garden,  in  the  County  of  Middlesex,  in 
accordance  with  the  resolution  of  the  vestry  of 
the  parish  for  his  services  in  preparing  the 
valuation  list,  and  to  quash  also  the  surcharge  of 
the  said  sum  of  IDOL  upon  the  Beverend  Samuel 
Francis  Oumberlege.  6«)rge  BeU  and  William 
Bamnffer. 

The  following  are  extracts  from  the  return  to 
the  writ  of  certiorari : 

The  following  entries  appeared  on  the  payments 
side  of  the  account  of  the  parish  of  Saint  Paul, 
Covent  Grarden,  for  the  half  year  ending  25th 
Maroh,  1876 : 

<£    ■.  d. 
February  7.  John  C  Button,  preparing,  Ae., 

valaation  list 100    0    0 

Maroh  25.  Messrs.  Shaw  and  Sena'  Subsorip- 

tion  to  the  Jnatioe  of  the  Peace 14    6 

The  following  was  the  certificate  of  disallowanoe 
entered  in  the  book  of  account  of  the  parish : 

I  do  hereby  certify  that  in  the  aooonnt  of  the  half  year 
ended  at  Lady  Dav,  1876.  of  the  Vestry  Chnrohwardens 
and  Orerseers  of  the  Parish  of  St.  Paul,  Covent  Garden, 
I  have  disaUowed  the  anm  of  lOlL  4f .  6d.  as  payments 
illegally  made  ont  of  the  funds  of  the  said  parialu 

i^d  I  find  that  Samuel  Francis  Gnmberlege,  dark  in 
holy  orders,  George  Bell,  and  ^Hlliam  Barringsr, 
Esqnirea,  anthoriaea  the  making  of  a  portion  of  sudh 
illegal  payments,  to  wit,  of  the  som  of  1001.,  and  I  do 
hereby  surcharge  upon  tiiem  the  sum  of  1001.,  and  I  do 
hereby  further  certify  that  the  said  sinn  of  1001.  is  due 
from  them. 

And  I  find  that  Samnel  FranciB  Comberlege,  clerk  in 
holy  orders,  G^rge  BeU  and  James  Biohmond  and  John 
Coutts,  Esqnires,  authorised  tibe  inahiTig  of  the  remainder 
of  such  illegal  payments,  to  wit,  the  snm  of  IZ.  4f .  6d. ; 
and  I  do  hereby  auroharge  upon  them  the  snm  of 
11. 4«.  6d.,  and  I  do  hereby  further  certify  tiiat  the  sum 
of  lU  is,  6d.  is  due  from  them. 

As  witness  my  hand  this  81st  day  of  July,  1876. 
(Signed)       H.  Llotd  Bobsbts, 
Auditor  of  the  Metropolitan  Audit  Dutriot. 

The  following  was  the  statement  of  reasons  en- 
tered in  the  book  of  account  of  the  parish  of  Saint 
Paul,  Covent  Grarden,  with  respect  to  the  disallow- 
ance of  the  sum  of  lOOZ. : 

In  the  account  of  receipts  and  payments  with  resnect 
to  the  poor  rates  for  the  half  year  ended  at  Lady  Day, 
1876,  of  the  Yestrv,  Chorchwardens,  and  Overseers  of  the 
Poor  of  the  Parish  of  Saint  Paol,  Uovent  Garden,  I  dis- 
allowed iJie  snm  of  1011.  4f .  6d,,  which  sum  is  composed 
of  the  undermentioned  items,  entered  and  charged  m  the 
said  account  as  and  for  payments  made  out  of  the  poor 
rates  of  the  said  parish,  to  wit : 

JS    s.  d. 
Mr.  John  0.  Button,  the  Yestry  Clerk  of  the 

■aid  Parish,  for  preparing  the  valuation 

USh        •*•      •••      •••      ...      .t.      •*•      ...      .«.      ...      JLUV      V     V 

Messrs.  Shaw  and  Sons  Subscription  to  the 
Justice  of  the  Peace     14    6 


iBlOl  4  6 
A  statement  of  my  reasons  being  re<^uired  with  respect 
to  the  snm  of  lOOL,  a  portion  of  such  disallowance,  I  now 
state  that  I  made  such  disallowanoe  because  the  said  sum 
is  charged  in  respect  of  work  and  labour  performed  by  Mr. 
Button,  the  vestry  derk  of  the  said  psirish,  which  come 
within  the  oifioiftl  duties  imposed  upon  vestry  clerks  by 
the  statutes  in  that  behalf  made  and  proTided;  and 
beepuse  the  vestry  derk  of  the  said  parish  was  bound,  as 
part  of  his  oifidal  duties,  to  have  pisrformed  the  duties 
ui  respect  of  which  sudi  sum  was  ohamd  without  any 
fee  or  recompense  beyond  the  annual  salary  of  ISOL 
which  he  enjoys  and  receives  as  such  vestry  clerk,  and 
because  the  said  vestry,  churchwardens,  and  overseers 
were  not  authorised  in  law  to  make  sucii  payment  and 
charge  the  amount  thereof  upon  the  poor  rates  of  the 
said  psciah,  and  because  no  stateoMnte  of  particulars, 
with  vouchers  of  pigments,  were  produced  to  me  with 
regard  to  the  payment  of  any  part  of  such  sum  of  1001. 
by  Hofs  said  vest^  derk  to  any  other  person  or  persons. 
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And  I  soroharffe  tb«  inm  of  1002.  upon  Samiiel  FraaoU 
Omnberlege,  olerk  in  holy  orders,  George  Bell,  Eaqoize. 
Mid  William  Barringer,  Esqnire,  beoaoae  they  anthoriaea 
the  making  of  the  iUegal  payment. 

Dated  die  8rd  day  of  August,  1876. 

(Signed)       H.  Llotd  Bobertb, 

District  Auditor. 

From  the  affidavit  of  Mr.  Batlon  it  appeared 
that  at  a  meeting  of  the  said  restry,  da)y  con- 
yened  for  and  duly  held  on  the  16th  April  1875, 
and  at  which  meeting  inter  aUa  the  basiness  had 
relation  to  the  making  of  the  vaJoation  list  for  the 
pariah,  it  was  doly  resolved  ''That  the  chnrch> 
wardens  and  overseers  be  appointed  a  committee 
for  the  parpose  of  preparing  the  Yaloation  List 
1875,  assisted  by  the  vestry  clerk,  and  that  they 
be  anthorised  to  employ  sach  assistance  as  they 
may  deem  necessary  tor  that  parpose ;  "  and  that 
Bach  resolation  was  duly  recorded  in  the  minate 
book  of  ihe  meetings  of  the  said  vestry. 

At  the  time  the  said  resolation  was  so  come  to, 
Mr.  Bntton  received  from  the  vestry  definite 
instraotions  to  prepare  the  said  list  on  behalf  of 
the  said  committee,  and  to  do  all  sach  things  as 
mieht  be  necessary,  and  to  employ  sach  assistance 
as  he  might  think  needful  in  the  matter,  for  saving 
the  committee  labour  and  time  in  connexion 
therewith,  and  to  bring  forward  the  subject  of  his 
remaneration  at  a  fature  time,  when  the  vestry 
would  be  in  a  position  to  judge  of  the  amount  and 
value  of  the  labour  performed  by  him  in  the 
matter. 

At  a  meeting  of  the  said  vestry  duly  held  on 
the  7th  Feb.  1876,  and  of  the  holding  of  which 
said  meeting,  and  the  purposes  thereof,  notice  had 
been  duly  given,  it  was  by  express  resolution 
resolved,  "That  this  vestry  (bemg  the  body  of 
persons  performing  the  duties  of  overseers  so 
far  as  regards  the  duties  of  assessment,  making 
and  coUecting  of  rates  for  the  relief  of  the  poor  of 
this  parish)  hereby  aclo&owledging  that  the  ex- 
penses incurred  and  labour  bestowed  by  the  clerk 
to  this  vestry,  of,  and  occasioned  by,  and  incident 
to,  and  incurred  in  makinj^  the  Valuation  List 
1875,  for  this  parish,  were  mcurred,  undertaken, 
and  bestowed,  with  the  consent,  by  the  direction, 
and  under  the  authority  of  this  vestry,  by  virtue 
of  its  express  resolation  for  such  purpose  so  in- 
tended, come  to  at  a  vestry  meeting  held  on  the 
16th  April  last,  after  due  notice  given,  hereby  ez- 

Sressly  resolves  that  the  sum  of  lOOL  be  paid  to 
[r.  John  G.  Button,  the  clerk  to  this  vestry,  as 
special  remuneration  to  him  in  respect  of  such 
bis  expenses  and  labours,  and  this  vestry  autho- 
rises such  sum  to  be  charged  upon  the  poor  rate 
of  this  parish."  Such  meeting  was  attended  by 
numbers  of  the  vestry  equal  to  two-thirds  of  the 
entire  elective  strength  of  the  vestry,  and  after 
going  very  fully  into  and  discussing  the  question 
of  the  amount  to  be  paid  to  him  by  way  of  remune- 
ration, the  said  resolution  was,  with  the  exception 
of  the  vote  of  one  number,  carried  unanimously. 
The  said  resolution  was  duly  recorded  in  the 
minate  book  of  the  meetings  ot  the  said  vestry, 
and  the  said  sum  of  1001.  was  thereupon  paid  to 
Mr.  Button  by  the  cheque  in  respect  of  which  the 
surcharge  now  complained  of  was  made. 

Such  payment  was  supported  before  the  auditor 
by  production  of  the  notices  of  the  meetings  of 
the  vestry  above  referred,  and  of  the  minute  oook 
containing  the  resolutions  of  the  said  vestry  above 
set  out,  and  by  a  receipt,  as  follows : 


Si.  Flanl,  Govtnt  Qaxdan,  Loadov,  W.C^ 

7tk  Feb.  187C 
Beceived  of  the  vestry  (tiia  Valuation  lost  1875),  one 
hundred  pounda— lOOL  JoKH  C.  Button. 

The  item  having  been  objected  to,  Mr.  BatUm, 
after  some  verbal  explanations,  wrote  to  the 
auditor,  prior  to  the  actual  disaUowanoe.  in  the 
following  terms : 

Veetry  Glerka'  Offloe,  St.  Paul,  Covant  Gazden, 

London,  29th  Jnly  18711. 
Valuation  liat,  1875. 

Dear  SiTt-^Before  you  proeeod  to  ailowaaM  or  dm» 
allowanoe  of  the  lOOL  ohar^ed  in  the  aooounta  of  this 
veetry  for  the  half  year  ending  Lad^  Day  laat  aa  a  paj- 
ment  to  me  for  valuation  expenaea,  I  desire  to  lay  beifoce 
you  in  writing  an  epitome  of  the  verbal  explanatioii 
given  by  me  to  you  on  Thursday  last.  The  labour,  Ao., 
was  undertaken  pursuant  to  reaohitiona  of  the  vartry. 
and  a  general  and  fair  estimate  thareof  may  be  frirman 
from  the  following  outUne  :— Perusing,  ooUatuig,  and 
extracting  information,  and  making  oaloulationa  from 
Qovemment  retuma,  many  attendanoea  and  inquiriaa 
for  the  purpose  of  obtaining  additional  information,  and 
the  viewing  of  iiropertiea,  and  in  varioua  attendanoea 
upon  ownera,  alfordinff  them  explanation  to  enable  than 
to  make  retuma,  finally  digeeting  and  reduoing  infor- 
mation into  shape  and  drafting  new  list  at  the  suggeeiion 
of  the  Gh>yemment  authorities,  attendanoes  on  the  aor- 
veyor  of  taxes,  going  through  the  entire  liat  and  retama 
with  him,  with  a  view  to  bring  flgurea  into  aooord.*— Sub- 
sequently attending  the  vestry  committee,  going  through 
oalonlations  and  entire  list  again  with  them,  and  ob- 
taining their  approval  of  and  aanotlon  to  liat  aa  sub- 
mitted and  ultimately  preparing  liat  in  duplioata,  and 
obtaiung  aignatorea,  ^.•^Attendances  before  asaoas 
ment  oommittee  to  support  Uet  when  such  committee 
determined  not  to  revise,  on  the  nound  that  snoh  liat 
waa  invalid. — Attendanoea  on  Local  Qovemment  Board, 
and  upon  clerk  to  asaessment  oommittee,  diBfwiMtng  the 
matter  in  all  its  bearings,  and  afterwarda  obtaining  froot 
veat^  full  power  to  take  all  needful  atepa  to  maintain 
validity  of  hat,  aa  a  preliminary  atro  to  prooeedinga  to 
uphold  list,  eearohing,  pernaing,  and  oanaulting  Arts  of 
riirUameni^  and  other  matter,  to  enable  me  to  axhaua- 
tively  prepare  case  for  opinion  of  counaeL — PteipariBg 
case,  with  uenal  attendant  legal  expenaea,  and  ultimately 
obtaining  oounsd's  opinion  that  tne  liat  waa  pecfeotlv 
valid,  further  attendance  upon  and  oorreepondeDoe  wiw 
clerk  to  aaaesament  comnuttee.  aubuutting  opinion,  and 
aush  oommittee  determined  likewiae  to  taka  cooiiael'a 
opinion ;  aeveral  attendanoea  upon  ita  clerk,  ^pang  into, 
and  affording  him  such  information  as  he  requued,  many 
of  the  facta  being  otherwise  out  of  his  reach,  to  emabla 
him  to  prepare  caae,  and  when  drafted,  goinff  through 
same  with  him  in  long  conference,  and  Inal^  aettling 
same.— Attendances  upon  revision,  upon  the  committee 
determining  to  proceed  with  list,  and  upon  lypeala. 
The  performance  of  the  above  cost  out  of  my  own  pocket 
upwards  of  401.,  in  obtaining  the  aervices  of  a  akiUed 
accountant,  to  verify  flgnree  and  caloulationa,  Ao^and 
in  payment  of  proportioaate  part  of  the  salacy  to  a  obrk, 
whoae  aervicea  were  for  a  conaiderabia  time  aKoluaivslv 
devoted  to  the  preparation  of  UsL  bi^ond  fee  to  eonnaal, 
61.  16b.,  beeideB  various  minor  items  of  incidental  cs- 
penaes.  The  whole  of  the  above  facta  and  oiroumataneea 
were  within  the  knowledge,  or  brought  under  the  nolioe 
of  tiie  veetry,  at  the  time  of  ita  deUbaration  upon  the 
amount  1  ahould  receive ;  eonaiderable  diaenaakm  aasead 
on  that  occasion,  and  the  veatry,  being  largely  attended. 
ultimately  resolved  (some  membera  propoMd  I  ahoula 
receive  more,  one  less)  that  lOOK.  would  be  reaaonahle 
remuneration,  each  sum  to  cover  services  rendarad  in 
prepfoation  of  list,  and  all  legal  obargea  conneetod  with 
auataininff  the  aaoM.  The  first  leaolntion  waa  paasecl 
16th  Apiu  1875,  and  matters  were  not  oompleta  tdl  and 
of  November.  If  you  require  any  farther  jnforinatiii, 
I  shall  he  happy  to  afford  it.— I  beg  to  remain,  dear  Sir, 
yours  faitfulfy, 

H.  Lloyd  Boberta,  Esq.  John  0.  Bvnair. 

The  statements  in  the  above  letter  were  correbo- 
rated  by  the  chairman  of  the  Veetry  meetiiigi 
and  Mr.  Button's  affidavit  concluded  as  foUowe : 

It  is  not  true,  as  statedby  tfaesaidanditoff  InUenid 
'  that  no  aftatoiMnt   of   parlftBi)ar%  wM 


u 


MAGISTRATES'  OASES. 


591 


Q.B.  DivO 


Sia.  V.  OUKBKBLBOI  AND  0THBR8. 


[Q.B.  Div. 


v<nrth«n  of  pajBMBi,  wan  prodnoed  to  him  with  rsgwd 
to  tbo  pmunt  of  vny  p«rt  of  svoh  sum  of  lOOL  I  pro- 
dnoid  to  him  the  omo  for  opiiuon  of  oonael  iref erred  to  in 
IMacx»;ah  6  of  thie  mj  affldftTit,  with  usiul  receipt 
iheraonfor  the  fee  of  61. 16s.  referred  to  in  my  letter  to 
him  ahoTe  aet  ont,  and  although  I  explained  to  him  it 
was  not  omtomary  for  aohoiton  to  take  reoeipts  from 
olecki  Ibr  their  wages,  I  offend  to  pcoonre  a  reoeipt  f rom 
tiie  olerk  referred  to  in  my  aaid  letter,  and  to  rerify  the 
pavment  in  any  manner  he  miff hfe  think  proper. 

Kotwithatanding  the  ground  stated  by  the  said  auditor 
in  his  said  "reasons"  that  this  work  and  labour  per- 
formed by  me  in  reepeot  of  which  I  was  paid  the  sam 
d&mUowed,  comes  within  tiie  oifioial  duties  imposed  upon 
BM  as  Tsetey  dork  as  aforesaid,  and  that  1  was  bound,  as 
part  of  SQoh  my  duties,  to  perform  the  duties  in  respeot 
of  whioh  the  allowance  was  made  without  fee  or  zecom- 
pense  beyond  my  annual  salary.  I  am  enabled  to  state 
aa  afaot.  from  inquiries  to  that  effeot  made  by  me,  that  in 
various  mstuioes  the  said  auditor,  as  the  auditor  of  the 
accounts  of  Tarious  metropolitan  parishes,  has  allowed 
the  expenses  inonrred  in  the  preparation  of  the  yaluation 
list  1875,  of  such  parii^es  respectiYely,  the  clerks  to  the 
Tostries  of  such  parishes  respedalTely  holding  their  ap- 
pointments as  such  by  Tirtue  of  the  same  statute  under 
whii^  I  hold  the  appointment  of  Clerk  to  the  Yestry  of 
St.  Tmxd,  C!oyent-garden,  aforesaid.  In  some  of  such 
instances  a  resolution  under  the  statute  27  &  28  Yiot., 
c.  99,  sect.  7,  was  alone  relied  upon  in  support  of  the 
items  allowed  by  the  said  auditor,  in  others  detaOs  were 
likewise  produoied  to  t^e  said  auditor,  and  in  some  of 
such  instances  it  was  disidosed  on  the  face  of  the  accounts 
and  documents  laid  before  the  same  auditor  that  such, 
or  portions  dl  such,  voted  moneys  were  paid  to  the  Testry. 

A.  CHen  {Mclntyre,  Q.G.,  with   him)  for   the 

aaditor,  showed  caase,  and  argued  that  the  dlH- 

allowance  was  right,  on  both  grounds  stated  by 

the  auditor.    He  cited 

Bm  pa/rte  MeUUh,  8  L.  T.  Bep.  N.  S.  47 ; 
Beg,  ▼.  Owyer,  2  A.  A;  E.  216 ; 
Reg.  T.  QVyde,  2  M.  A;  S.  823  N. ; 
Reg.  Y.  Ohorlton  upon  MedUyeh,  33  L.  T.  Bep.  N.  S. 
526;  L.  Bep.  1  Q.  B.  D.  62;  45  L.  J.  33,  M.  C. 

A.  WiUs,  Q.C.  {Leimg  Qlyn  with  him)  for  the 
▼estry,  supported  the  rule,  and  argued  that  the 
disallowance  was  wrong  on  both  grounds.  This 
audit  is  not  between  the  vestry  clerk  and  the 
parish,  but  between  the  overseers  and  the  parish, 
and  the  services  in  respect  of  which  the  overseers 
made  the  payment  disallowed,  are  entirely  outside 
the  statutory  duties  of  the  vestry  clerk,  as  may 
be  seen  by  reference  to  13  &  14  Vict.,  o.  57,  sect.  7. 

Our.  adv.  vuU. 

May  2. — The  written  judgment  of  the  court 
(Lush,  J.)  was  delivered  by  that  learned  judge  as 
follows : — ^This  is  a  rule  to  quash  the  disallowance 
by  the  Poor  Law  Auditor  of  the  Metropolitan 
Audit  District  of  a  sum  of  1001.,  charged  in  the 
accounts  of  tiie  Yestry  of  St.  FauFs,  Covent- 
ffarden,  as  a  payment  made  to  their  vestry  clerk 
tor  preparing  the  valuation  list  required  by  the 
32  &  83  Yict.,  c.  67,  and  the  surcharge  of  that 
sum  upon  the  members  of  the  committee  who 
anthonzed  the  alleged  illegal  payment.  The 
reasons  stated  by  the  auditor  for  the  disallowances 
are,  "That  the  work  came  within  the  official 
duties  imposed  upon  vestry  clerks  by  statute,  and 
for  which  they  are  therefore  remunerated  by  the 
salarv  assigned  to  them :  and  because  100{.  is  an 
excessive  charge,  no  statement  of  particulars  with 
vouchers  of  payment  having  been  produced  with 
regard  to  the  payment  of  any  part  of  such  sum  to 
any  other  person."  The  7th  section  of  the  Union 
Assessment  Committee  Amendment  Act,  1864 
(the  27  &  28  Yict.,  o.  89)  enacts  that  *<  when  the 
overseers  <tf  any  parish  incur  any  expense  in 
out  any  valuation  list,  &o.,  with  the  con- 


sent of  the  vestry  g^ven  by  express  resolution, 
after  due  notice  they  may  charge  such  expense, 
BO  far  as  the  same  may  be  authorized   by  the 
vestry,  upon  the  poor  rate."    The  first  resolution 
passed  by  the  vestry  on  the  subject  appointed  the 
churchwardens  and  overseers  a  committee  for  pre- 
paring the  valuation  list  1875,  assisted   bv  the 
vestry  clerk,   and    the    committee  were  ci^arly 
authorized   to  employ  such   assistance  as  they 
might  deem  necessary  for  that  purpose.     It  is 
stated  by  the  vestry  clerk  in  his  i^davit,  and  is 
not  questioned,  that  at  the  time  the  resolution 
was  come  to  he  received  from  the  vestry  definite 
iDstrnctions  to  prepare  the  said  list  on  behalf  of 
the  committee,  and  to  do  all  such  things  as  might 
be  necessary  and  to  employ  such  assistance  as  he 
might  think  needful  in  the  matter  for  savins  the 
committee  labour  and  time  in  connection  there- 
with, and  to  bring  forward  the  subject  of  his  re- 
muneration therefore  at  a  Aiture  time,  when  the 
vestry  would  be  in  a  position  to  judge  of  the 
amount   and   value   of    the    labour    performed 
by   him   in  the   matter.     After    the    list   was 
made,  which,   as    appears   by  the  affidavit,  in- 
volved  a   considerable    amount    of    labour   and 
expense,     the     vestry     passed     the     following 
resolution :  "  That  this  vestry  hereby  acknowledg- 
ing that  the  expenses  incurred  and  labour  bestowed 
by  the  clerk  to  this  vestry  of  and  occasioned  by 
and  incidental  to,  and  incurred  in  making  the 
valuation  list,  1875,  for  this  parish,  were  incurred, 
undertaken,  and  bestowed  with  the  consent,  by  the 
direction,  and  under  the  authority  of  this  vestry 
by  virtue  of  its  express  resolution  for  such  purpose 
so  intended  come  to  at  a  vestry  meeting  held  on 
the  10th  April  last,  after  due  notice  given,  hereby 
expressly  resolve  that  the  sum  of  lOOZ.  be  paid  to 
Mr.  John  C.  Button,  the  clerk  to  this  vestry,  as 
special  remuneration  to  him  in  respect  of  such  his 
expenses  and  labour ;  and  this  vestry  authorises 
such  sum  to  be  charged  upon  the  poor  rate  of  this 
parish."    These  resolutions  satisfy  all  the  require- 
ments of  the  7th  section  of  the  Act.    The  expense 
was  incurred  with  the  consent  of  the  vestry,  given 
by  express  resolution  after  due  notice,  and  the 
amount  charged  is  the  precise  amount  authorised 
by  the  vestry  to  be  paid.    The  question,  therefore 
is  whether  the  duty  of  preparing  the  valuation  list 
is  a  duty  attaching  to  tne  office  of  vestry  clerk  as 
such,  for,  if  it  is,  the  payment  of  1002.,  or  any  part 
of  it,  for  the  service  was  a  mere  gratuity,  and  the 
vestry  had  no  authority  to  charge  it  upon  the  poor 
rate.    As  no  duties  other  than  those  prescribed  by 
the  Vestry  Clerks'  Act,  the  13  &  14  Vict.  c.  67, 
have  been  imposed  on  the  vestry  clerk  of  this 
parish,  we  must  look  to  the  7th  section  of  that  Act 
in  order  to  determine  whether  this  particular  work 
is  included  either  in  terms  or  by  reasonable  in- 
tendment within  the  range  of  his  duties.     That 
section  requires  him,  amongst  other   things,   to 
"make   out    when  required    by  the  vestry  the 
church  rate,  and  procure  the  same  to  be  signed 
and  completed,  and  when  there  is  no  collection  of 
poor  rates,  or  assistant  overseer  to  make  out  the 
poor  rate,  and  procure  the  same  to  be  allowed  and 
to  make  all  the  subsequent  entries  in  the  rate- 
book, and  to  give  the  notices  thereof  required  by 
law  " ;  also  **  to  assist  the  churchwardens  or  over- 
seers in  making  out  all  other  parochial  assessments 
or  accounts,  and  in  examining  the  accounts  of  the 
collectors  of  such  assessments."    These  are  the 
only  words  to  be  found  in  the  Act  upon  which  an 
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argument  can  be  founded,  and  I  think  it  is  plain 
that  they  do  not  bear  the  oonstruction  contended  for. 
The  valuation  list  is  not  an  "  assessment "  which 
in  this  clause  is  evidently  used  as  synonymous 
with  *'  rate."  It  is  onlv  a  draft  or  proposal,  which, 
when  adopted  and  settled  by  the  assessment  com- 
mittee, is  to  become  the  basis  of  an  assessment. 
That  the  word  assessment  could  not  have  been  in- 
tended to  include  a  valuation  list  is  clear,  for  no 
such  thing  had  been  thought  of  at  the  time  the 
Vestry  Clerks'  Act  passed.  The  work  in  question 
is  in  truth  a  new  duty  imposed  by  the  Assessment 
Committee  Act,  not  a  substitute  for,  but  an  ad- 
dition to  the  former  duties  of  overseers  for  which 
no  provision  is  made  other  than  this,  that  the  over- 
seers are  responsible  for  its  being  done,  and  are 
authorised  to  charge  the  expense  of  doing  it  upon 
tHe  poor  rate.  It  is,  of  course,  implied  that  the 
expense  they  incur  must  be  reasonably  propor- 
tioned to  the  service  they  require.  It  is  the  duty 
of  the  auditor  to  see  that  the  authority  to  ohargje 
is  not  made  a  pretext  for  extravagance  or  tibvouri- 
tism.    Nothing  of  the  kind  is  suggested  here,  nor 


does  the  auditor  find  that  the  amount  allowed  by 
the  vestry  is  more  than  the  services  required  and 
performed  are  fairly  worth,  or  than  the  vestry 
would  have  had  to  pay  if  they  had  employed  a 
stranger.  His  reason  for  disallowing  it  is  that  it 
was  part  of  the  duty  of  the  vestry  clerk  to  do  it, 
and  that  it  was  included  in  his  salary.  In  this  I 
am  of  opinion  that  he  was  mistaken.  His  reason 
for  not  allowing  even  the  expenses  out  of  pocket 
mi^ht  have  been  sufficient  if  the  vestry  clerk  were 
entitled  only  to  what  he  had  been  obliged  to  ex- 
pend. But  they  are  not  put  forward  as  a  separate 
charge,  and  they  were  taken  into  account  ij  the 
vestry  in  assessing  the  gross  sum,  and  there  is 
nothing  to  show  that  that  was  not  a  reasonable 
allowance  to  cover  both  the  work  and  the  outlay. 
The  rule  must  therefore  be  made  absolute  with 


costs. 


Bide  ahaoluie' 


Solicitor  for  the  prosecutors,  /.  0.  Button. 

Solicitors    for    the   defendant,    Franhish   and 
Buchanan. 


Ebbata.— In  the  OMe  of  Tht  Mayor  of  Sarnndonr,  Blocbcood  (anie,  p.  579),  Ut  ooL,  line  82  from  top,  lor  **8.  A,  and  £./ 
xmd^5A.and  £.;"  let ooL, Unee M and  85  from  bottom, for  •■£. and B.  225/' read '•f.B.  and  £.226." 
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